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PREFACE. 


The  following  comprise  all  the  opinions  of  the  several  Attorneys  General,  from 
i 
the  organization  of  the  State  until  January  1,  1884,  which,  in  the  opinion  of  the 

Attorney  General,  were  of  suflleient  importance  to  warrant  their  publication.    Many 

■opinions,  doubtless,  have  been  included  which  in  the  judgment  of  many  might  have 

been  omitted ;  but  the  purpose  has  been  to  err  in  this  direction  rather  than  in  the 

•opposite.    A  few  have  been  omitted  because  they  were  solely  applicable  to  some 

peculiar  statute  which  has  long  since  been  repealed. 

The  publication  of  the  work  has  been  superintended  by  E.  T.  Lane,  Esq.,  of  the 

Attorney  General's  office,  under  the  direction  and  supervision  of  the  Secretary  of 

P 
State  and  Attorney  General,  and  the  index  to  the  same  has  been  pi^ar^  by  hiri. 

Sx.  Paul,  May,  1884. 

(Hi) 


ATTORNEYS  GENERAL  OF  MINNESOTA. 


Hon.  CHARLES  H.  BERRY, 
Hon.  G0RD02S"  E.  COLE, 
Hon.  WILLLA.M  COLVILLE, 
Hon,  E.  R.  E.  CORNELL, 
Hon.  GEO.  P.  WILSON,     - 
Hon.  GHAS.  M.  START,i 
,H0N.  WILLLA.M  J.  HAHN, 


Mat  24, 1858,  to  Jan.   2,  1860 

-  Jan,    4,  1860,  to  Jan.    8, 1866, 
Jan.    8, 1866,  to  Jan.  10, 1868 

-  Jan.  10,  1868,  to  Jan.    9, 1874 
Jan.    9, 1874,  to  Jan.  10„  1880, 

-  Jan.  10,  1880,  to  Mab.. 11, 1881, 
Mab.11,  1881,  TO  - 


Appointed,  MBTch  11, 1881,  Judge  of  Third  Judidal  District. 
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OPINIONS 

OF  THE 

Attorneys  General. 


CHAELES  H.  BEEEY,  Attx.  Gen.— May  24,  1858,  to  Januaey  2,  1860. 


To  hi3  Excellency,  H.  H.  Sibley: 

Sik:  In  reply  to  your  inquiry  as  to  whether  the  Minneapolis  and  Cedar  "Valley 
Eailroad  Company,  in  case  the  amount  of  lands  to  which  they  may  be  entitled  by 
act  of  Congress  granting  lands  to  the  Territory  for  railroad  purposes,  approved  March 
3d,  1857,  cannot  be  found  on  the  line  of  such  road,  may  lawfully  claim  to  have  the 
deficiency  made  up  out  of  lands  on  the  line  of  railroad  from  St.  Paul  and  from  St. 
Anthony,  by  way  of  Minneapolis,  to  the  southern  boundary  of  the  Territory,  in  the 
direction  of  the  mouth  of  the  Big  Sioux,  and,  also,  as  to  whether,  if  they  may  supply 
the  deficiency  out  of  lands  of  the  last-named  road,  the  Governor  is  authorized  to  re- 
ceive the  lands  so  selected  in  security  for  the  loan  of  State  credit  for  railroad  pur- 
poses, under  amendment  of  the  constitution,  April  13th,  1858, 1  have  to  state: 

The  act  of  Congress  approved  March  3d,  1857,  among  other  grants  to  the  Terri- 
tory, contains  a  grant  for  the  purpose  of  aiding  in  the  construction  of  railroads,  from 
St.  Paul  and  from  St.  Anthony,  via  Minneapolis,  to  the  southern  boundary  of  the 
Territory,  in  the  direction  of  the  mouth  of  the  Big  Sioux  river,  with  a  branch  via 
Paribault,  to  the  north  line  of  the  State  of  Iowa,  west  of  range  sixteen.  This  main 
line  and  branch,  I  think,  if  not  one  road,  is  certainly  one  route.  But  I  think  they  are 
one  road.  Congress  evidently  so  intended  it.  In  the  same  act  the  language  refer- 
ring to  the  roads  from  "Winona  to  the  Big  Sioux,  and  from  La  Crescent  to  a  point  of 
junction  with  the  former,  is  equally  clear  in  designating  these  as  separate  roads. 
The  construction  put  upon  this  act  of  Congress  by  the  Territorial  Legislature  of 
1857,  in  tliis  particular  at  least,  is  evidently  correct. 

These  two  roads  being  included  as  one,  by  the  act  of  Congress,  it  was  in  the 
power  of  the  legislature  to  make  such  grants  of  lands  appropriated  for  their  build- 
ing, and  to  impose  such  conditions  and  restrictions  as  it  might  think  proper. 

In  chapter  3,  sec.  14,  of  the  act  of  the  Territorial  Legislature,  apprdved  May  3d, 
1857,  it  is  provided,  that  any  deficiency  on  the  branch  road  shall  be  made  up  from 
lands  on  the  main  line. 

It  provides  the  manner  of  these  selections;  and  the  companies  have  accepted  the 
•grants  by  the  Legislature  with  all  these  conditions,  none  of  which  conflict  with  the 
granting  act  of  Congress,  of  March  3d,  1857.  In  view  of  these  facts,  I  think,  if  the 
main  line  in  the  direction  of  the  Big  Sioux  river  shall  have  more  land  than  the 
branch  by  way  of  Paribault,  in  proportion  to  the  length  of  road  to  be  built,  the  com- 
pany having  the  building  of  the  branch  road  may  lawfully  claim  that  the  deficiency 
be  made  up  from  lands  on  the  main  line,  as  provided. 

Of  course  it  follows  that  should  there  be  such  a  deficiency  on  the  Cedar  Valley 
Eoad  that  the  amount  of  240  sections  of  land  cannot  be  obtained,  as  required  by  the 
.constitutional  amendment  authorizing  a  loan  of  State  credit,  for  railroad  purposes, 
a  conveyance  of  those  lands  on  the  main  trunk  may  be  received  by  the  State  to  sup- 
ply the  deficiency,  and  entitle  the  Cedar  Yalley  Eailroad  Company  to  the  benefit  of 
the  loan  of  State  credit. 

St.  Paul,  June  21st,  1858.  C.  H.  BEBEY,  Atty.  Gen. 


2  OPINIONS    OF    THE 

Hon.  W.  r.  Dunbar,  State  Auditor : 

SiB:r  In  answer  to  your  communication  of  the  first  instant,  as  to  "when  the  sal- 
aries of  the  State  Officers  are  to  commence,"  I  have  to  say: 

On  the  3d  day  of  March,  1857,  Congress  passed  an  act  authorizing  the  inhabitants 
of  Minnesota  to  form  for  themselves  a  constitution  and  State  government,  by  the 
name  of  the  State  of  Minnesota,  and  to  come  into  the  Unioii. 

On  the  23d  day  of  May,  1857,  the  Territorial  Legislature  provided  for  the  accept- 
ance of  this  enabling  act,  and  in  compliance  with  both  the  Federal  and  Territorial 
law,  our  State  Constitution  was  formed  and  adopted  by  the  people.  From  the  time 
of  the  adoption  of  this  constitution,  Minnesota  was  a  sovereign  state.  Not  even 
conditional  on  the  accpptance  or  ratification  by  congress  of  what  we  had-  done. 
There  was  no  restriction  in  the  enabling  act  reserving  to  Congress  the  right  to  in- 
terfere with  our  formation  of  a  Constitution  and  a  State  Government. 

Had  tlie  authority  been  only  to  form  a  constitution  our  rights  might  have  been 
different,  but  beyond  a  mere  constitution,  Minnesota  might  form  a  "  State  Govern- 
ment." ' 

Further  still,  Congress  also  authorized  the  State  to  "come  into  the  Union,  &e." 
Not  to  apply  to  come  in,  but  "to  come  in."  After  this  privilege  by  Congress, 
nothing  short  of  the  Constitution  of  the  United  States  could  interfere  with  our 
action,  and  not  that  if  our  constitution  was  "republican  in  form."  It  was  so.  It 
seems  to  follow,  therefore,  that  our  Territorial  existence  was  merged  on  the  adop- 
tion of  the  censtitution,  and  the  assumption  to  act  under  it  as  a  State  Government. 

It  cannot  be  denied  that  on  the  assembling  of  the  Legislature  the  State  govern- 
ment as  such  was  in  operation.  All  the  departments  of  State  government  under 
the  constitution  were  brought  into  existen,ce  simultaneously,  for  every  part  of  that 
instrument  was  operative. 

It  not  only  fixed, each  State  office,  but  designated  how  they  should  be  filled.  And, ' 
except  in  the  case  of  the  judges  and  clerk  of  the  Supreme  Court,  when  the  incum- 
bents should  commence  to  act.  By  the  const,  art.  5,  sec.  7,  it  is  provided  that  the 
term  of  each  of  the  executive  officers  shall  commence  "  upon  taking  the  oath  of 
office  after  the  State  shall  be  adrnitted  into  the  Union,"  and  continue  until  the  first 
Monday  in  January,  1860,  except  the  Auditor,  who  shall  continue  in  office  until  the 
first  Monday  in  January,  1861. 

This  section,  with  the  qualifying  provisions  of  the  constitution,  I  think  must  be 
held  merely  to  prescribe  the  time  when  the  executive  officers  should  commence  to 
act. 

By  sec.  3  of  the  same  article  it  is  provided  that  "  the  official  term  of  the  Governor 
and  Lieutenant  Governor  shall  bfe  two  years,"  and  by  sec.  5  the  official  term  of  the 
Secretary  of  State,  Treasurer  and  Attorney  General  shall  be  two  years.  The  official 
,term  of  the  Auditor  shall  \>Q  three  years. 

Or,  in  other  words,  the  "  official  terms  "  of  all  the  executive  officers,  except  the 
Auditor,  shall  be  two  years  prior  to  the  first  Monday  of  January,  1860,  and  his 
three  years  prior  to  the  first  Monday  in  January,  1861.  This,  of  course,  fixes  the 
time  of  the  commencement  of  the  "  term  "  of  each  of  these  officers  on  the  first  Mon- 
day of  January,  1858. 

The  salaries  of  these  officers  are  prescribed  by  the  constitution  at  a  given  sum  per 
annum,  and  the  provisions  last  cited,  if  they  have  any  effect  whatever,  must  be  to 
fix  the  time  at  which  such  salaries  should  commence. 

Unless  the  Legislature  shall  otherwise  provide,  no  pay  can  be  had  for  any  time 
after  the  adoption  of  tlie  constitution  and  before  the  first  Monday  of  January,  1858., 

The  next  question  is,  as  to  when  these  salaries  are  to  be  paid.  There  is  "no  pro- 
vision in  the  constitution  for  any  salary  to  be  paid  to  any  Territorial  or  United 
States  officer,  and  only  to  State  ofHcers  as  such.  The  Territorial  incumbents  were 
provided  for  by  the  laws  of  the  United  States  and  of  the  Territory.  To  this  there 
was  no  objection  in  the  constitution,  and  these  laws  are,  by  that  instrument,  con- 
tinued in  force.    See  Schedule,  sec.  2d. 

They  were  never  State  officers,  but  by  courtesy  permitted  "  to  hold  and  exercise; 
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their  offices  until  they  should  be  superseded  by  the  authority  of  the  State."  It  is  7iot 
until  oth&r  State  officers  shall  supersede  them,  but  until  ^tate  officers  shall  super- 
sede those  who  hold  "  under  the  authority  of  the  United  States  or  of  the  Territory 
of  Minnesota."        See  Schedule,  sec.  5. 

They  were  not  State  officers  in  any  sense,  but  did  the  duties  of  such,  by  sufferance 
of  the  constitution  merely.  This  permission  went  no  further  than,  such  adoption 
of  acts,  and  leaves  the  State  incumbents  as  though  the  same  had  never  been  given 
or  duty  performed. 

They  acquire  no  rights  under  the  constitution,  which  they  did  not  have  before, 
and  of  course,  are  not  entitled  to  pay  beyond  what  they  could  heretofore  receive.  I 
can  not  escape  the  conclusion,  therefore,  that  the  salaries  of  the  State  executive 
officers  should  commence  on  the  first  Monday  in  January,  1858. 

As  to  the  Judges  and  Clerk  of  the  Supreme  Court,  the  Legislature  will  have  to 
determine  that  question. 

July  2d,  1858..  C.  H.  BERRY,  Atty.  Gen. 


To  the  President  of  the  Senate : 

Sie:  In  reply  to  the  resolution  of  your  honorable  body,  of  the  10th  inst.,  calling 
for  my  opinion  as  to  whether  the  members  are  entitled  to  per  diem  during  the  vaca- 
tion of  this  Legislature,  I  would  say,  the  constitution  appears  to  be  specific  on  this 
point.  In  Art.  4,  Sec.  7,  it  is  provided  that  the  compensation  of  Senators  and  Rep- 
resentatives shall  be  three  dollars  per  diem  during  the  first  session,  but  may  after- 
wards be  prescribed  bylaw;  but  no  increase  of  compensation  stiall  be  prescribed 
which  shall  take  effect  during  the  period  for  which  the  existing  House  of  Represent- 
atives may  have  been  elected.  No  pre-existing  law  can  affect  this  question,  be- 
cause, if  it  varies  in  its  provisions  from  the  constitution,  it  is  inconsistent  with, 
and  not  adopted  by  that  instrument.     (See  Schedule,  Sec.  2.) 

This  compensation  is  three  dollars  per  diem  during  the  first  session.  Was  the 
Legislature  legally  or  constructively  in  session  from  the  29th  day  of  March  last,  to 
the  2d  day  of  June,'  within  the  meaning  of  the  constitution?    ' 

It  is  conceded  that  neither  House  was  in  actual  session  during  that  time,  a  period 
of  about  two  months.  Is  there,  then,  any  legal  presumption  that  a  session  of  the 
Legislature  must  be  continuous  or  unbroken?  I  do  not  see  any  such  presumption; 
in  fact,  numerous  precedents  clearly  show  the  reverse.  Indeed,  taking  the  concur- 
rent judgment  of  both  Houses  of  this  Legislature,  and  this  interval  was  excluded 
from  the  constructive  time  which  every  Legislative  body  must  be  to  some  extent 
allowed.    In  the  daily  journals  the  days  are  numbered  consecutively  from  1  to  149. 

The  commencement  of  the  session  was  early  in  December;  1857,  and  if  the  time 
in  question  is  to  be  counted  as  a  part  of  the  session,  there  is  evidently  a  large  error 
in  the  records  of  the  Legislature.  But,  beyond  the  reason  of  the  case,  or  precedent, 
the  constitution  of  the  State  seems  to  fully  set  the  question  at  rest.  It  is  provided 
'in  the  section  above  quoted,  that  "No  increase  of  compensation  sh9,ll  be  prescribed 
which  shall  take  effect  during  the  period  for  which  the  members  of  the  existing 
House  of  Representatives  may  liave  been  elected."  To  allow  compensation  during 
the  recess,  would  be  a  violation  of  this  provision.  If  the  Legislature  can  adjourn 
for  two  months,  go  home,  and  still  receive  pay  for  the  time,  such  adjournment  may 
be  for  eight  months,  or  any  other  number  of  months.  In  this  way  the  constructive 
services  would  amount  to  more  than  double  the  amount  of  actual  services,  and  more 
than  double  what  the  constitution  would  allow.  Any  extraordinary. adjournment 
would  be  an  increase  of  compensation,  and  the  amount  of  the  increase  would  depend 
upon  the  length  of  the  vacation.  I  must,  therefore,  very  respectfully  state,  that  in 
my  opinion,  Senators  and  members  of  tlie  Legislature  are  not  entitled  to  per  diem 
during  the  vacation  from  the  29th  of  March  to  the  2d  of  June,  1858. 
August  11th,  1858.  '  C.  H.  BERRY,  Atty.  Gen. 


4  OPINIONS   OF   THE 

Hon.  I.  B.  Atkinson,  Chairman  Committee,  &c. : 

Deah  Sib  :  I  regret  the  absence  of  the  House  resolution  of  to-day,  but  from  your 
statenient  I  understand  the  inquiry  to  be,  whether  the  certificates  to  be  issued  pur- 
suant to  a  resolution  of  the  House  of  the  9th  inst.,  granting  to  each  member  75  dol^ 
lars  for  pay  during  vacation,  cau  be  paid  out  of  the  appropriation  of  forty  thousand 
dollars  made  February  ll,  1858. 

This  question  I  answer  in  the  negative.  I  herewith  enclose  a  copy  of  a  commu- 
nication, tills  day  addressed  to  the  fcjenate,  in  reply  to  the  inquiry  whether  Senators 
are  entitled  to  p&r  di^m  during  the  vacation.  Had  the  inquiry  included  mileage  as 
well  as  per  diem,  or  a  substitute  for  either,  the  answer  would  have  been  the  same ; 
there  is  no  power  under  thes Constitution  to  do  either,  and  hence  the  certificate  un- 
der the  resolution  of  Mr.  M.  Thompson  cannot  be  paid  out  of  any  appropriation' 
within  the  power  of  this  Legislature  to  make.  It  is  a  provision  for  extra  compen- 
sation which  the  Constitution  (Art.  4,  Sec.  7)  expressly  forbids. 

August  11th,  1858.  C.  H.  BERRY,  Atty.  Gen. 

H.  W.  Pratt,  Esq. : 

Deae  Sik:  Yours  of  the  eleventh  is  received.  To  your  question  as  to  who  is 
the  rightful  incumbent  of  the  office  of  Judge  of  Probate  of  Dodge  County  I  answer: 
The  office  of  the  Judge  of  Probate  \Vas  adopted  by  the  Constitution,  and  its  term  of 
continuance  specifically  designated.  I  do  not  see  that  further  legislation  was  nec- 
essary to  enable  the  incumbent  of  this  office  to  act  if  elected  at  the  first  State  elec- 
tion. The  laws  of  the  Territory,  when  not  repugnant  to  that  instrument,  were 
adopted.  In  the  case  of  Justices  of  the  Peace  and  some  other  officers  further  legis- 
lation was  necessary  before  the  provisions  of  Section  16  of  the  schedule  could  apply 
to  them. 

That  last-named  section  seems  to  be  imperative  where  it  can  possibly  be  followed 
out.  In  Mr.  Pierce's  case  I  see  no  reason  why  it  cannot  be  followed.  I  am,  there^ 
fore,  of  opinion  that  he  is  properly  the  Judge  of  Probate  for  Dodge  county. 

August  16th,  1858.  C.  H,  BERRY,  Atty.' Gen. 


E.  S.  BeinbuII,  Esq.,  Register  of  Deeds,  Mower  Co. : 

Sie:  To  your  communication  of  July  30th  I  answer  that  if  your  Treasurer  has 
not  qualified  under  the  act  of  the  20th  March,  1858,  providing  for  township  organi- 
zation, he  has  no  fight  to  interfere  with  the  collection  of  taSes,  or  to  interfere  in 
any  other  manner  more  than  he  would  be  entitled  to  had  such  act  not  been  passed; 
By  that  act  none  of  your  duties  devolved  upon  him  except  he  qualifies.  Under  the 
new  township  organization  act  the  Governor  will  see  that  an  organization  of  each 
county  shall  be  effected. 

This  will  result  in  the  proper  qualification  of  the  Treasurer.  It  will  then  be  his 
duty  to  sell  these  lands ;  until  then  I  think  it  is  yours.  The  Sheriff  is  not  entitled 
to  fees  for  each  piece  of  land  returned  by  him.  Whether  the  lands  be  sold  or  not,  a 
dollar  for  return  or  advertising  of  the  whole  is  the  utmost  he  can  claim.  This,  of 
course,  does  not  include  percentage  and  fees  for  other  items  of  service.  The  claim 
he  sets  up  to  retain  money  belonging  to  the  county  is  unlawful  not  only  for  the  rea- 
son above  stated,  but  a  set  off  for  services  will  not  be  allowed  in  such  case.  The 
rights  of  the  public  are  that  a  collector  Shall  promptly  pay  over  all  moneys  in  his 
hands,  and  if  he  refuses  to  do  so,  there  is  a  summary  and  stringent  remedy."  ,  If  this 
money  is  not  paid  over  it  is  the  duty  of  your  District  Attorney  to  institute  prosecu-  • 
tionboth  against  the  Sheriff  and  his  bail.  IsTo  set  offs  of  any  kind  should  be  allowed. 
Of  course,  any  claim  he  may  have  against  the  countyiwill  be  audited  and  paid  by 
the  county  and  not  by  the  Sheriff,  out  of  any  moneys  belonging  to  the  county  in  his 
hands. 

August  17th,  1858.  C,  H.  BERRY,  Atty.  Gen,     : 
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Hon.  W.  P.  Dunbar,  State  Auditor : 

SiE :  To  your  question  as  to  "  Whether  under  the  amendment  to  the  act  to  authorize 
and  regulate  the  business  of  banking,  approved  August  14th,  1858,  you  are  author- 
ized to  receive  the  stocks  of  the  State  of  Minnesota  at  par?  "  I  answer,  you  are  not 
authorized  to  receive  such  stocks  as  a  basis  for  banking  at  anything  beyond  their 
"  current  value,"  be  that  more  or  less.  The  stocks  of  this  State  and  of  the  United 
States  will  be  received  at  their  current  value,  whereas,  the  stocks  of  any  other  State, 
to  be  received  as  a  banking  basis,  must  "  not  have  been  sold  at  less  than  their  jJar 
value  at  the  Stock  Exchange  in  the  city  of  New  York,  within  the  next  six  months 
preceding  the  time  when  such  stocks  may  be  deposited  "  with  you. 

St.  Paul,  August  21st,  1858.  C.  H.  BEEKY,  Atty.  Gen. 


Hon.  W.  F.  Dunbar,  State  Auditor : 

Sir:  In  reply  to  your  inquiry  as  to  "  what  items  are  chargeable  to  the  fund  pro- 
vided by  Sec.  1,  Sub-Div.  20,  of  the  act  making  appropriations  for  the  support  of  gov- 
ernment, approved  August  12, 1858,"  I  answer,  any  sum  due  to  any  of  the  late  Terri- 
torial qr  8tate  officers,  either  on  account  of  "  salaries"  or  for  "contingent  or  necessary 
expenditures  or  expenses  of  any  such  office  or  ofilcer,  chargeable  to  the  State." 
You  will  observe  that  any  sum  to  be  paid  out  of  this  fund,  must  be  due  and  owing 
from  the  State  to  a  late  Territorial  or  State  officer,  for  one  or  more  of  the  following 
causes : 

1.  For  salaries. 

2.  For  contingent  and  necessary  expenses  of  such  officer;  or. 

3.  For  contingent  and  necessary  expenses  of  his  office,  which  such  officer  has  paid. 
He  must  have  paid  or  assumed  such  demand,  before  such  demand  can  be  chargeable 
by  him  to  the  State.  And  in  no  ease  can  any  demand  be  paid  out  of  this  fund,  which 
is  not  a  demand  in  favor  of  such  officer. 

St.  Paul,  August  25th,  1858.  C.  H.  BERRY,  Atty.  Gen. 


John  A.  Bemine,  Esq. : 

Sib  :  Yours  of-  the  28th  ult.  is  received,  in  which  you  ask  answer  to  substantially 
the  following  questions: 

1.  Is  the  sheriflCsentitled  to  one  dollar  for  each  delinquent  on  his  return  of  unpaid 
I  taxes ;  or  is  he  only  entitled  to  one  dollar  for  the  return  ? 

2.  Is  he  entitled  ±o  travel  fees  from  his  office  to  the  office  of  the  Register  only? 
or 

3.  Is  he  entitled  to  fees  for  travel  one  way,  or  for  the  whole  distance  travelled  in 
looking  after  the  delinquent  tax. 

To  the  first  inquiry  I  answer,  he  is  not  entitled  to  one  dollar  for  each  delinquent. 
By  Sec.  40,  page  102  of  the  Revised  Statutes,  the  form  of  the  return  is  prescribed 
and  required  to  be  "tabular;"  to  make  the  thing  certain  that  this  "return"  must 
not  be  for  single  names  or  cases,  the  names  of  no  less  than  four  delinquents  are  given 
in  the  statutory  form.  It  is  perfectly  clear  that  only  one  return  is  contemplated  for 
all  the  delinquents  within  the  bailiwick  of  the  collector.  That  point  established,  and 
the  conclusion  which  I  have  arrived  at,  follows  of  course.  By  Sec.  144,  "  The  sheriff 
shall  make  an  affidavit  to  be  annexed  to  such  statement  (not  statem,ents)'that  the 
sums  returned  have  not  been  paid ;"  which  statement  and  affidavit  shall  be  filed  with 
the  Register  of  Deeds,  and  the  sheriff  shall  thereupon  be  credited  with  the  amount  of 
taxes  so  returned  as  unpaid,  and  shall  he  entitled  to  receive  one  dollar  for  making 
suoh  return.  There  is  to  be  but  one  return,  and  for  that  he  is  to  receive  but  one 
dollar. 

To  the  second  and  third  inquiries  I  answer:  He  is  not  restricted  in  his  demand  for 
travel  fees  to  the  distance  between  his  office  and  the  office  of  the  Register  or  the 
Treasurer.  Such  a  construction  would  not  only  be  unjust  to  the  collector  but  against 
public  policy.    The  compensation  here  provided  for  is  for  services  actually  performed 
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for  the  public ;  a  failure  to  pay  fairly  for  such  services  would  induce  laxity  in  public 
Officers,  and  which  especially  in  the  office  of  tax  collector  would  be  followed  by  serir 
ousresults.  The  collector  should  receive  travel  fees  for  all  distances  actually  and 
necessarily  travelled  in  the  performance  of  his  duty.  Under  the  Eevised  Statutes 
the  County  Treasurer  is  the  proper  auditing  officer,  and  in  determining  the  amount 
in  each  case  he  must  be  governed  by  the  facts.  I  will  here  add  that  the  same  rule 
which  will  give  a  liberalpay  for  travel  fees  in  this  case  would  refuse  pay  for  returns 
for  unpaid  taxes,  for  as  in  one  case  the  pay  is  for  diligeiicy,  in  the  other  it  is  a  bounty 
for  neglect. 
St.  Paul,  September  2, 1858.  C.  H.  BEERY,  Atty.  Gen. 


To  His  Excellency,  H.  H.  Sibley,  Governor  of  Minnesota : 

Sib:  To  ybur  note  of  6th  inst.  making  inquiry  in  the  case  of  Wm.  Sprigg  Hall,  I 
answer:  Mr.  Hall  was  appointed  superintendent  of  common  schools  under  the  Ter- 
ritorial government  previous  to  the  adoption  of  the  Constitution  of  the  State  of 
Minnesota. 

While  an  incumbent  of  that  office,  and  on  the  13th  of  October  last,  he  was  elected 
to  the  Senate  of  the  State  from  the  2nd  Senatorial  District,  on  the  3d  day  of  December, 
1857,  qualified  under  that  election,  entered  upon  the  duties  of  his  office,  and  con- 
tinued to  act  through  the  first  session  of  the  Legislature. 

It  being  the  right  of  the  Legislature  under  the  constitution  to  establish  a  general 
and  uniform  system  of  public  schools,  the  duties  of  that  office  are  not  inappropriate, 
or  the  provisions  of  the  law  under  which  Mr.  Hall  was  appointed  "  repugnant  "  to 
it.  I  think  that  law  was  continued  in  force  and  the  services  of  Mi*.  Hall  would 
have  been  retained  under  the  State  government.  The  question  is,  then,  did  the  ac- 
ceptance of  the  office  of  State  Senator,  work  a  forfeiture  of  the  office  of  Superin- 
tendent of  Common  Schools? 

By  art.  4,  sec.  9,  of  the  constitution,  "  No  Senator  or  Representative  shall,  during 
the  time  for  which  he  is  elected,  hold  any  office  under  the  authority  of  the  United 
States,  or  of  the  State  of  Minnesota,  except  that  of  Postmaster." 

On  the  adoption  of  th6  constitution  by  the  people,  Minnesota  was  a  sovereign 
State.  If  the  office  of  Superintendent  is,  to  be  regarded  in  any  sense  a  State  office, 
it  is  clearly  inoompatible  with  the  office  of  State  Senator,  and  the  acceptance  of  the 
latter  makes  the  former  void.  In  2d  Hill,  93,  it  is  held  that  "  the  appointment  of 
a  person  to  an  office  incompatible  with  the  first  is  not  absolutely i void;  but  on  his 
subsequently  accepting  the  office  and  qualiiying,  the  first  office  is  ipso  facto  void. 
This  is  well  established  law.  But  was  this  office  held  by  Mr.  Hall,  an  "  office  under 
the  authority  of  the  United  States  or  of  the  State  of  Minnesota?  "  I  think  it  was 
not.  The  constitution  does  not  adopt  the  Federal  or  Territorial  officers  as  State 
officers.  They  do  not  receive  their  official  character  by  virtue  of  any  power  created 
or  allowed  by  that  instrument,  but  as  Federal  or  Territorial  officers,  "  until  they  are 
superseded  by  the  authority  of  the  State."  Thereby  raising  a  plain  line  of  demark- 
ation  between  the  two  classes,  and,  most  emphatically,  declaring  that  those  who 
were  to  be  "  superseded  by  the  authority  of  the  State  "  did  not  themselves  hold" 
"  under  the  authority  of  the  State  of  Minnesota."  For  this  reason  I  do  not  think 
Mr.  Hall  is  within  the  prohibition  of  the  constitution  above  referred  to,  but  his  serv- 
ices being  adopted-  by  that  instrument  his  compensation  must,  of  course,  follow. 
If  I  am  right  in  this,  Mr.  Hall  is  one  of  those  provided  for  in  the  act  for  the  support 
of  government  approved  August  12,  1858,  in  sec.  1,  sub.  div.  20.  The  item  of  office 
rent,  in  my  opinion,  is  not  allowable. 

St.  Paul,  Sept.  7th,  1858.  C.  H.  BERRY,  Atty.  Gen. 
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T.  C.  Jewittj  Esq.,  SherifiF  of  Meeker  County: 

Sib:  Tour  communication  asking  my  opinion  as  to  your  right  to  hold  over  un- 
der the  election  of  1857,  is  received.  Tour  case  would  have  been  free  from  embar- 
rassment had  the  Territorial  organization  continued  to  the  present  time.  There  are 
questions  of  public  policy  which  will  have  more  or  less  weight  with  our  courts  in 
the  settlement  of  questions  of  this  character,  the  result  of  which  it  is  not  easy  to 
foresee.  However,  after  carefully  considering  the  facts  submitted  by  you,  I  have 
come  to  the  following  conclusion:  Under  the  Territorial  laws  the  regular  term  of 
the  Sheriff  of  Meeker  county  would  have  expired  on  the  last  of  December,  1858, 
and  any  incumbent,  whether  appointed  or  elected  during  that  time,  must  of  neces- 
sity, be  for  a  portion  of  the  unexpired  term.  If  appointed,  the  appointee  would 
hold  until  the  next  election ;  if  elected,  he  would  hold  for  the  remainder  of  the  term, 
and  in  both  cases  until  a  successor  should  be  duly  elected  and  qualified.  In  such 
case,  after  your  appointment  as  sheriff,  your  successor  would  have  to  be  chosen  at 
the  next  general  election.  But  another  order  of  things  has  been  introduced,  and 
the  matter  as  presented  is  susceptible  of  another  view.  A  vacancy  occurred  in  the 
regular  term  in  theyear  of  1857,  and  you  are  .appointed  to  fill  it.  Your  appointment 
would  expire  on  the  qualification  of  a  successor,  to  be  elected  on  the  15th  of  Octo- 
ber, 1857.  Under  the  Territory  this  qualification  would  be  immediately  on  receipt 
of  his  certificate  of  election.    How  was  this  under  the  State? 

The  laws  of  the  Territory,  whenever  consistent  with  the  constitution  of  the  State, 
were  adopted  by  that  instrument.  County  officers  were  pro.vided  for  by  the  Terri- 
torial law,  and  on  the  adoption  of  these  laws,  such  offices  were  thereby  created  un- 
der the  state.  The  oflice  of  sheriff  became  an  office  under  authority  of  the  State. 
The  manner  of  electing,  the  time  at  which  he  should  enter  upon  the  duties  of  liis 
office,  and  the  lengtli  of  his  term,  were  all  fixed.  It  is  further  provided,  (schedule  to 
the  constitution,  sec.  5,)  "  That  all  Territorial  officers,  civil  and  military,  now  holding 
their  offices  under  the  authority  of  the  United  States  or  the  Territory  of  Minnesota, 
shall  continue  to  hold  and  exercise  their  respective  offices  until  they  shall  be  super- 
seded by  the  authority  of  the  State."  The  appointee  was  the  acting  Territorial 
sheriff,  under  this  provision  at  the  adoption  of  the  constitution,  and  by  a  law  par- 
amount to  the  enactments  of  the  Legislature,  he  was  continued  in  office  until  the 
authority  of  the  State  should  supersede  him.  This  section  of  the  constitution  does 
not  apply  to  any  one  not  in  office  on  the  iSth  of  October,  1857,  and  hence  you  as 
sheriff  by  appointment,  continued  to  hold  until  the  State  sheriff  should  supplant 
you,  had  section  5,  of  the  schedule  to  the  constitution  been  left  out.  This  of  course, 
adopting  the  laws  relating  to  county  organizations,  would  have  required  sheriffs  to 
be  elected  under  the  State  Government,  a!ud  in  every  organized  county.  These  first 
elections  would  have  been  in  every  instance  for  the  full  term  of  two  years.  I  am, 
therefore,  of  the  opinion  that  your  office  does  not  terminate  until  the  last  day  of  De- 
cember, 1859. 

St.  Paul,  September  8th,  1858.  C.  H.  BERRY,  Atty.  Gen. 


Hon.  G.  W.  Armstrong,  State  Treasurer: 

Sib:  In  answer  to  your  communication  asking  for  my  construction  of  Sec.  46,  of 
the  act  to  provide  for  government  of  the  State  Prison,  approved  Aug.  12th,  1858, 
I  have  respectfully  to  state.  Art.  9,  Section  9,  of  the  Constitution  of  Minnesota  pro- 
vides that  all  moneys  paid  by  the  State  must  be  paid  "  in  pursuance  of  an  appro- 
priation by  law."  The  question  you  raise  is,  whether  Section  46  of  the  act  pi-ovid- 
ing  for  the  government  of  the  State  Prison  is  in  any  instance  to  be  regarded  as  "an 
appropriation."  In  other  words  does  that  section  merely  define  what  charges  shall 
be  paid  by  the  State,  or  does  it  undertake  to  provide  the  manner  of  payment? 
Which  is  the  leading  idea?  There  is  a  broad  distinction  between  specifying  vihat 
shall  be  a  charge  against  the  State,  and  an  stuthority  to  pay  that  charge.  Many  an 
item  is  conceded  to  be  justly  due  and  owing  by  the  State  which  there  is  no  legal  au- 
thority to  pay.    In  all  such  cases  of  course  further  legislation  is  necessary  in  ordei 
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to  enable  the  Auditor  to  "  draw  his  warrant."  By  the  law  prescribing  the  duties 
of  State  Auditor  it  is  made  obligatory  upon  that  officer  to  issue  "  bills  or  warrants 
payable  at  the-State  Treasury,  for  such  sums,  and  only  such,"  as  shall  be  by  law, 
directed  to  be  paid  out  of  the  "  Treasury  of  the  State."  (See  Sec.  4  of  last  named 
act.)  There  is  even  in  that  Section  a  distinction  between  "  accounts  and  claims 
against  the  State"  and  such  as  "  are  by  law  directed  to  be  paid."  I  do  not  find  that 
he  has  in  any  instance  a  right  to  draw  his  warrant  for  immediate  payment,  except 
when  that  warrant  is  authorized  to  be  paid,  or  certified  by  you ;  an  authority  to  issue 
such  warrant  ia  equivalent  to  an  authority  for  you  to  pay  it,  if  you  have  funds ;  and 
if  not,  to  countersign  the  same.  In  this  case  the  Auditor  is  more  than  authorized 
■  to  issue  his  warrant;  on  the  order  of  the  inspectors  of  the  prison,  he  is  commanded 
to  do  so.  The  language  is  "  The  Auditor  is  hereby  authorized  and  required  to  draw 
his  warrant  on  the  Treasury,  for  such  sums  as  the  inspectors  may  from  time  to  time 
direct,  to  defray  the  expenses  in  and  about  the  State  Prison."  There  is  but  one 
contingency,  only  one  condition  precedent  to  the  issue  of  the  Auditor's  warrant, 
and  that  is,  the  direction  of  the  inspectors.  In  the  present  instance  they  did  give 
such  direction  and  the  auditor -had  no  discretion. 

It  was  to  all  intent  a  demand  authorized  to  be  paid  out  of  the  Treasury  of  the 
State.  Money  paid  by  you  on  such  a  warrant  I  think  is  clearly  paid  "  in  pursuance 
of  an  appropriation  by  law."  What  could  the  legislature  mean  by  authorizing  the 
issue  of  a  warrant  unless  it  was  designed  to  be  paid  ?  If  it  was  the  intent  that  such 
warrants  should  not  be  paid,  their  issue  is  a  swindle  on  the  recipients.  Tljey  release 
their  dlaim  on  the  reception  of  paper  dishonored  in  advance,  and  which  will  com- 
mand at  best,  but  a  nominal  price.  There  are  considerations  of  public  policy,  in 
view  of  which  their  warrants  should  be  promptly  paid.  It  is  not  however  neces- 
sary to  enter  into  the  matter  in  detail,  further  than  to  say  that  an  opposite  conclu- 
sion to  the  one  I  have  arrived  at,  would  in  my  yiew,  render  the  State  Prison  useless, 
and  a  burden  upon  the  state. 

The  warrants  should  be  paid,  if  you  have  funds  for  that  purpose;  if  not,  it  is  your 
duty  to  endorse  the  same  to  be  paid  when  you  shall  have  funds,  according  to  the 
provisions  of  Sec.  8  of  the  act  of  August  12th,  prescribing  the  duties  of  your  office. 

St.  Paul,  September  20th,  1858.  C.  H.  BERRY,  Atty.  Gen. 


T.  H.  Skinner,  Esq.,  Clerk  of  the  Board  of  Supervisors  of  Meeker  County : 

Sib:  Yours  of  the  16th  inst.,  making  inquiries  as  to  the  right  of  the  Territorial 
District  Attorney  of  your  county  to  receive  pay  for  services  as  such  attorney  since 
the  admission  of  the  State  bj'  Congress,  has  been  received.  The  case  you  present  is 
by  no  means  peculiar  to  your  county,  but  the  difficulties  suggested,  by  you  exist  in 
many  otjier  counties  of  this  State,  and  also  with  reference  to  other  officers  besides 
District  Attorneys.  Such  being  the  case,  I  have  endeavored  to  arrive  at  a  just  con- 
clusion, with  a  view  of  settling,  as  far  as  this  office  can  do'so,  questions  of  a  similar 
nature.  State  governments  must  have  a  beginning.  It  is  conceded  that  the  State 
of  Minnesota  is  now  fully  organized,  and  it  has  become  important  to  determine  the 
precise  time  when  such  organization  was  perfected  so  as  to  be  operative. 

Prior  to  the  calling  of  the  Constitutional  Convention  of  1857,  an  act  was  passed 
by  Congi-ess  providing  "  That  the  inhabitants  of  that  portion  of  the  Territory  of 
Minnesota  which  is  embraced  within  the  following  limits,  viz.:  (describing  such 
limits)  be  and  they  are  thereby  authorized  to  form  for"  themselves  a  constitution 
and  State  government  by  the  name  of  the  State  of  Minnesota,  an^  to  come  into  the 
Union  on  an  equal  footing  with  the  original  States."  Such  act  then  provides  for  a 
convention  to  meet  in  July,  1857,  "  and  first  to  determine  by  vote  whether  it  was 
the  wish  of  the  people  of  the  proposed  State  to  be  admitted  at  that  time."  If  the 
decision  on  this  point  should  be  affirmative  a  constitution  and  State  government 
were  to  be  formed  "subject  to  the  ratification  of  the  people  of  the  proposed  State." 
In  pursuance  of  this  act  of  Congress,  on  the  23d  day  of  May,  1857,  the  Territorial 
Legislature  provided  by  act  for  a  Constitutional  Convention.    Members  were  elected 
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in  pursuance  of  such  act,  and  assembled  at  the  time  and  place  designated  by  Con- 
gress. Their  first  act  after  their  organization  was  the  passage  of  the  resolution  as 
follows : 

"  Resolved,  That  it  is  the  wish  of  the  people  embraced  within  the  limits  prescribed 
by  the  first  section  of  the  (Enabling)  Act,  to  be  admitted  into  the  Union  as  a  State  at 
this  time,  and  that  the  conditions  named  in  said  act,  between  the  people  of  said 
State  and  the  United  States,  be  fully  accepted  and  ratified."  In  the  fifth  section  of 
the  Enabling  Act  Congress  recognized  the  convention  as  having  authority  to  speak 
lor  the  people  of  the  State  of  Minnesota,  as  follows : 

•'And  be  it  further  enacted,  That  the  following  propositions  be,  and  the  same  are 
hereby  offered  to  the  said  convention  of  the  people  of  Minnesota  for  their  accept- 
ance or  rejection ;  which  if  accepted  by  the  convention  shall  be  obligatory  on  the 
United  States,  and  upon  the  said  state  of  Minnesota,  to  wit:"  (here  follows  the  prop- 
osition.) This  is  an  emphatic  acknowledgment  of  a  separate  and  distinct  sover- 
eignty in  the  State  of  Minnesota;  a  declaration  that  such  convention  was  the  law- 
ful exponent  of  the  will  of  the  people  of  the  State ;  expressly  authorizing  the  same  to 
assume  a  separate  and  independent  existence  on  the  second  Monday  of  July,  1857. 
Of  course  nothing  more  than  an  expression  of  a  wish  could  be  accomplished  on  that 
•day — ^tlie  carrying  it  out  could  only  depend  on  the  future  action  of  the  convention. 
But  it  is  significant  as  an  expression  of  the  views  of  Congress.  There  were  only 
two  conditions  to  the  action  of  this  convention:  one  was,  that  the  constitution 
formed  should  "be  in  accordance  with  the  federal  constitution;"  and  the  .other, 
that  it  must  be  subject  to  approval  and  ratification  by  the  people  of  the  proposed 
State.  The  latter  was  done  on  the  13th  day  of  October  last,  and  the  former  no  one 
•could  be  likely  to  question.  On  the  day  the  constitution  of  the  State  of  Minnesota 
was  ratified,  the  provisional  obligations  between  the  two  powers  were  made  forever 
•binding  and  absolute.  But  that  was  not  all.  Minnesota  was  not  only  a  distinct 
sovereignty,  but  she  was  "authorized  to  come  into  the  Union  witli  an  equal  foot- 
ing with  the  original  States  according  to  the  Federal  constitution."    Not  merely  to 

:  apply  to  come  in,  and  wait  the  pleasure  of  Congress  for  such  admission,  but  to  "  come 
in  "  without  preliminaries  or  conditions.  It  was  a  part  of  the  compact  from  which, 
after  the  State  agreed  to  it  through  her  constitutional  convention,  neither  party  had 
a  right  to  recede.  It  may  be  said  we  are  not  properly  within  the  Union  until  our 
Senators  and  Kepresentatives  are  admitted  to  their  seats  in  Congress ;  but  I  think 
not  with  any  force.  When  we  had  done  our  part,  although  our  Senators  and  Repre- 
sentatives might  be  rejected,  still  they  were  representatives  of  a  sovereign  State; 
and  however  she  might  ffeel  the  indignity,  she  could  not  be  affected  by  it.  She  was 
not  under  tutelage,  but  independent,  and  within  the  laws  framed  for  her  reception. 
If  I  am  right  in  this,  all  Territorial  offices  terminated  on  the  ratification  of  the 
State  constitution,  except  such  as  w^ere  expressly  continued  by  that  instrument. 
The  constitution  was  itself,  alone,  the  source  of  the  incumbents'  authority.  Previ- 
ous elections  or  appointments  had  nothing  to  do  with  it.  These  mere  designations 
of  persons,  and  the  duties  which  the  constitution  and  the  laws  adopted  by  it,  per- 
mitted such  persons  to  exercise  for  the  time  being,  but  in  no  instance  constituting 
such  parties  State  officers. 

The  constitution  says :  "  All  Territorial  officers,  civil  and  military,  now  holding 
their  offices  under  the  authority  of  the  United  States  or  of  the  Tferritory  of  Minne- 
sota, shall  continue  to  hold  and  exercise  their  respective  offices  until  they  shall  be 
superseded  by  the  authority  of  the  State."     The  object  of  this  provision  is  plain. 

^The  change  fronj  a  Territorial  to  a  State  government,  required  the  retention  of 
provisional  officers  until  State  officers  could  be  elected  or  appointed;  otherwise  their 
•duties  must  have  been  unperformed.  For  this  reason,  and  no  other,  these  officers 
were  permitted  to  act.     It  follow;s,  then,  that  wherever,  under  the  State  organiza- 

^tion,  an  officer  was  provided  as  a  State  officer,  to  do  the  duties  of  the  Territorial  in- 
'Cumbent,  the  qualification  of  such  State  officer,  at  any  time  after  the  Territory  be- 
came a  State,  was  a  supersession  of  such  United  States  or  Territorial  officer.  It 
would  make  no  difference  whether  the  Jurisdiction  or  general  scope  of  duties  of  the 
two  officers  were  co-extensive  or  not,  if  the  jurisdiction  and  duties  of  the  State  of- 
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flee  included  the  other.  The  formal  admission  of  the  State,  on  the  12th  day  of  May- 
last,  had  nothing  whatever  to  do  with  the  matter.  Previous  to  the  State  organizar 
tion,  each  countv  was  entitled  to  a  District  Attorney.  By  the  loth  section  of  the 
schedule  to  the  constitution,  "Each  of  the  Judicial  Districts  might  at  the  first  elec- 
tion elect  one  Prosecuting  Attorney  for  the  District." 

The  State  was  divided  into  six  Judicial  Districts,  and  of  course  six  Prosecutmg 
Attorneys  were  provided  for,  each  one  for  the  district  in  which  he  should  be 
elected;  the  laws  of  this  Territory  being  adopted  by  the  State,  the  duties  of  the  offi- 
cer were  not  materially  changed.  But  there  was  no  time  prescribed  for  him  to 
qualify.  In  the  case  of  the  Executive  State  Officers,  the  Constitution  fixes  the  time 
of  the  commencement  of  their  tej'ms,  and  the  Legislature  following,  has  fixed  the 
commencement  of  the  terms  of  the  Judges  at  the  first  Monday  in  January  next 
after  their  election. 

By  the  fievised  Statutes,  page  53,  Section  45,  it  is  provided  "The  regular  term  of 
office  of  all  county,  town,  or  precinct  officers  when  elected  for  a  full  term,  shall  com- 
mence on  the  first  day  of  January  next,  succeeding  their  election."  Although 
statutes  relating  to  the  office  of  the  District  Attorney  should,  and  doubtless  do- 
apply  to  a  similar  office  under  the  State  so  far  at  least  as  to  prescribe  the  duties 
and  guide  in  their  execution ;  yet  it  is  not  certain  that  such  laws  apply  in  this 
case  so  as  to 'fix  tlie  time  of  the  commencement  of  these  officers  elected  at  such 
election.  The  State  Prosecuting  Attorney  is  in  no  sense  a  county,  town  or  pre- 
cinct officer;  and  there  is  a  manifest  impropriety  in  subjecting  officers  of  a  more 
extended  jurisdiction,  to  the  same  rules  in  the  details  of  time  and  place,  as  under 
the  Territorial  organization,  applied  to  those  here  contemplated.  I  do  not  see 
any  valid  reason  why  the  Prosecuting  Attorneys  could  not  have  taken  the  oath  of 
office,  and  entered  upon  their  duties  immediately  on  the  adoption  of  the  State- 
Constitution.  Their  duties  being,  in  the  main,  the  same  as  the  duties  of  the 
County  District  Attorneys,  such  qualification  would  put  an  end  to  the  duties  of  the- 
last  named  officer. 

You  do  not  specify  whether  your  Prosecuting  Attorney  has  yet  qualified.  If  he 
has  not,  the  District  Attorney  will  continue  to  act  and  receive  pay  as  a  Territorial 
officer  until  such  qualification. 

St.  Paul,  September  20th,  1858.  C.  H.  BEREY,  Atty.  Gen. 


Hon.  W.  F.  Dunbar,  State  Auditor : 

Sir  :  In  answer  to  your  letter  of  the  20th  inst.,  inquiring  whether  you  are  author- 
ized to  issue  warrants  on  appropriations  made  by  the  Legislature,  and  payable  out 
of  the  Legislative  fund  for  the  year  1859, 1  have  respectfully  to  say :  The  action  of 
the  Legislature  in  making  the  appropriations  to  the  individuals  named,  was  a  final 
liquidation  of  their  demands,  leaving  you  no  discretion  as  to  their  adjustment.  Your 
position  with  reference  to  them  is  only  a  ministerial  one.  You  are  charged  with 
carrying  out  the  provisions  of  the  law.  The  law  to  these  parties  is  the  creation  of  a 
right,  and  invests  them  with  such  riglit.  It  is  by  no  means  clear  that  even  the  Legis- 
lature can  abrogate  or  modify  this  law  so  as  to  affect  the  rights  of  the  beneficiaries. 
The  rights  of  the  parties  being  fixed,  therefore,  and  no  time  prescribed  by  law  for  the 
performance  of  your  duty  with  reference  to  this  matter,  I  see  no  valid  reason  for 
delay.  I  think  you  are  fully  authorized  in  this  and  similar  cases  to  issue  your  war- 
rant for  the  payment  of  these  appropriations. 

St.  Paul,  September  21st,  1858.  C.  H.  BERRY,  Atty.  Gen. 


To  John  B.  Downer,  Esq.,  and  others,  a  Committee  appointed  by  the  Board 

of  Supervisors  for  the  County  of  Wabashaw : 

Gentlemen:    In  your  communication  of  this  date,  you  do  not  state  what  infor- 
malities appear  in  the  assessment  in  and  for  your  county  for  the  year  1857.    The- 
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presumption  is  in  favor  of  a  performance  of  duty  by  the  county  oflBcers  until  the 
contrary  appears.  As  to  the  tax  rolls  in  the  speoiflc  defects  the  same  remark  will 
apply.  But  I  learn  from  sources  other  than  your  communication,  that  the  defect 
complained  of,  is  that  the  assessment  and  assessment  roll,  were  not  completed  in 
time,  as  required  by  sec.  3,  art.  9,  of  the  Revised  Statutes.  On  this  point  I  have  to 
say,  the  section  referred  to  is  directory.  If  not  done  in  time  this  worli  is  not  void, 
but  the  parties  entrusted  with  it  are  liable  to  censure,  and  costs  if  proceeded  against 
for  their  delay.  A  mandamus  would  lie  against  them  to  compel  them  tp  do  their 
duty,  as  soon  as  this  time  had  elapsed,  and  they  would  have  to  pay  the  costs  of  it. 

But  when  done,  the  acts  would  be  valid.  The  assessors  are  answerable,  no  doubt, 
for  the  delay,  but  their  acts  are  binding. 

Again  you  ask,  had  the  commissioners  in  1857  a  right  to  apportion  the  school 
fund  of  the  county,  on  "verbal  return"  of  the  number  of  minor  children  in  the 
school  districts? 

To  this  I  answer,  no.  Verbal  returns  are  not  contemplated  by  sections  10  and  11 
of  page  146  of  the  Bevised  Statutes.  Such  a  return  to  the  commissioners,  to  be 
valid,  must  be  a  list  which  may  be  copied.  Of  course  a  mere  verbal  return  is  not 
"a  list,"  nor  can  a  copy  be  taken  of  it;  nothing  less  than  a  writing  will  do;  such 
a  statement  is  not  a  legal  return,  and  hence  no  division  of  money  can  be  made 
upon  it. 

You  further  say,  "The  sheriff  has  not  paid  over  the  moneys  collected  nor  re- 
turned his  roll  as  required  by  the  law  extending  the  time  for  the  collection  of  taxes," 
passed  at  the  last  session  of  the  legislature. 

If  he  has  not  complied  with  such  law,  he  may  be  proceeded  against  by  writ  of 
mandamus,  to  compel  him  to  do  so.  If,  however,  he  should  now  come  forward 
and  make  proper  returns  of  the  money,  collected  and- uncollected,  the  supervisors 
are  bound  to  receive  such  return.  The  lateness  of  the  time  does  not  authorize  the 
refusal  of  .such  roll  and  return,  however  improper  and  unbusinesslike  such  may  be. 

As  to  his  liabilities — if  his  delay  be  wilful,  it  is  a  misdemeanor — if  when  made  his 
return  is  not  correct  he  may  be  prosecuted,  either  civilly  or  otherwise,  according  to  the 
facts.  As  to  whether  the  receipts  of  the  County  Commissioners  are  valid  in  the 
hands  of  the  sheriff,  for  moneys  collected  by  him,  I  answer,  if  executed  in  good 
faith,  I  have  no  doubt  such  certificates  are  good.  It  was  his  duty  to  make  settle- 
ment with  the  Commissioners  for  taxes  and  money  collected  by  him,  (see  sec.  11, 
page  68,  of  the  Revised  Statutes ;)  and  when  such  settlement  is  made,  of  course  the 
evidence  in  the  hands  of  such  sheriff,  is  good. 

Whatever  the  Commissioners  did  with  the  money  is  of  no  consequence  to  the 
sheriff.  If  they  did  not  pay  it  into  the  treasury,  they  are  still  liable,  and  it  may  be 
collected  of  them  by  the  county.  It  would  be  well,  in  view  of  the  facts  as  pre- 
sented, to  submit  the  results  of  your  investigations  of  County  Officers  to  the  Pros- 
ecuting Attorney  of  the  District.  If  there  are  delinquencies  it  is  proper  they  should 
be  brought  to  light,  and  I  therefore  recommend  such  a  course  on  the  part  of  your 
County  Board. 

Wabashaw,  October  13th,  1858.  C.  H.  BERRY,  Atty.  Gen. 


Lyman  C.  Dayton,  Esq. : 

Sie:  As  to  whether  the  Board  of  Supervisors  of  a  county  has  power  to  remit  or 
modify  a  tax  previous  to  its  payment,  I  answer,  a  county  "is  a  body  corporate,"  and 
as  such  may  make  such  rules  and  regulations  as  it  deems  proper,  with  reference  to 
its  own  property.    Sec.  1,  art.  14,  sub.  div.  4  of  the  act  for  township  organization. 

When  a  tax  has  been  assessed  by  the  county  against  an  individual,  that  tax  be- 
comes a  debt  due  and  owing  to  the  county,  and  which  the  county  has  a  right  to  en- 
force. It  is  the  corporate  property  of  the  county,  as  much  as  a  court  house  or  jail. 
By  sec.  4,  art.  15  of  same  act,  sub.  div.  1,  the  Board  of  Supervisors  of  the  county 
have  power,  at  their  annual  or  any  other  meeting,  "to  make  all  such  orders  con- 
cerning the  corporate  property  of  the  county,  as  they  may  deem  expedient."  Hence 
the  Board  of  Supervisors  may  modify  or  wholly  remit  any  tax,  and  for  any  cause 


12  OPINIONS   OF   THE 

deemed  satisfactory  to  them.  An  improper  assessment  may  arise  in  many  ways, 
such  as  assessing  property  to  a  wrong  person,  over  valuation  and  in  other  ways. 
Any  of  which,  if  the  Board  thinls  proper,  may  be  made  the  basis  of  action,  and  ^uch 
tax  may  be  modified  or  wholly  remitted  as  above  stated.  The  restriction  in  the  last 
clause  of  sec.  24,  Kev.  Stats,  page  100,  only  apply  in  the  valuation  of  the  property 
of  the  town  and  not  in  a  case  like  this. 
St.  Paul,  October  23d,  1858.  C.  H.  BEERY,  Atty.  Gen. 

Miles  HoUister,  Esq. : 

Sir:  Tours  of  the  25th  is  received.  You  make  several  points  in  your  communi- 
cation, all  of  which,  perhaps,  it  is  not  necessary  to  answer.  It  will  be  sufficient  to 
say, 

1st.  The  office  of  Clerk  of  the  District  Court,  is  a  county  office.  See  constitution, 
article  6,  section  18. 

2d.  A  "  General  Election,"  is  an  election  held  in  pursuance  of  section  3,  page  45, 
Eevised  Statutes,  affirmed  by  section  7  of  schedule  to  the  constitution.  The  elec- 
tion on  the  second  Tuesflay  of  October,  1857,  and  alsQ  on  the  same  day  of  the  pres- 
ent month,  were  general  elections. 

3d.  The  appointing  power  of  the  Judge,  in  case  the  office  of  Clerk  is  vacant,  is 
unquestionable,  either  at  common  law,  or  under  our  Revised  Statutes.  Section  1, 
of  page  83,  is  not  so  far  repugnant  to  the  constitution  as  to  deny  to  the  Judge  the 
appointing  power,  in  case  of  a  vacancy.  But  the  constitution  so  far  changes  that 
provision  as  to  make  the  office  elective,  "like  other  county  offices."  The  rule  gov- 
erning appointments  of  this  character,  and  which  seems  clearly  to  include  this  case, 
is  comprised  in  sections  45  and  46,  page  63  of  the  Eevised  Statutes.  If  appointed 
to  flu  a  vacancy,  the  appointee  will  hold  until  the  next  election  after  the  appoint- 
ment; if  elected,  he  will  hold  for  the  remainder  of  the  term,  and  in  both  cases  until 
a  successor  shall  be  duly  elected  and  qualified".  If  you  were  elected  at  the  last  gen- 
eral election,  on  qualifyingyou  will  supersede  the  appointee  of  the  Judge. 

St.  Paul,  October  28th,  1858.  C.  H.  BEEEY,  Atty.  Gen. 


W.  G.  Le  Due,  Esq. : 

Sir:  In  answer  to  the  inquiry  as  to  what  is  meant  by  the  words  "survey  and 
open  out  a  road"  in  Sec*  1  of  the  act  of  the  last  legislature,  published  as  law  No.  3, 
I  have  to  say:  That  in  making  a  road  under  our  law,  the  steps  are  first,  to  perform 
the  act  or  acts  which  entitle  such  road  to  be  laid  out — second,  to  lay  it  out,  and 
third,  to  open  it  for  travel.  It  is  as  much  opening  a  road  to  remove  rocks  and 
stumps  as  it  is  to  remove  trees  or  brush  or  anything  else;  and  if  to  remove  rocks 
and  Stumps  is  <>pening  a  road,  the  same  thing  is  true  of  earth  or  any  obstruction 
that  hinders  travel.  Any  more  work  on  the  road  with  a  view  to  make  it  passable, 
such  as  digging  and  'making  culverts  or  bridges  is  "  opening  it  up."  Whatever  the 
result  of  such  construction  may  be,  the  same  should  be  followed  out. 

St.  Paul,  November  9th,  1858.  C.  H.  BEEEY,  Atty.  Gen. 


To  His  Excellency,  H.  H.  Sibley : 

Sir:  Your  inquiry  as  to  whether  the  land  grant  railroad  companies  of  the  State 
can  be  permitted  to  issue,  and  secure  by  mortgage  on  their  property,  a  larger  amount 
of  "first  mortgage  bonds"  than  the  amount  to  be  delivered  to  the  state,  in  return 
for  the  Minnesota  State  railroad  bonds  to  be  i-eceived  by  such  companies  from  the 
State,  has  been  for  some  time  before  me.  The  answer  is  not  without  difficulties, 
and  I  shall  state  at  some  length  the  reasons  for  my  conclusion:  j 

When  the  constitution  of  the  State  of  Minnesota  was  adopted  by  the  Constitu-, 
tional  Convention  a  prohibition  was  inserted  against  loaning  the  State  credit  or  in- 
curring a  public  debt  for  more  than  two  hundred  and  fifty  thousand  dollars  at  any 
one  time.-  To  this  provision  there  was  one  exception  arising  from  the  necessities 
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of  governmen,t.  Invasion  or  civil  war  would  justify  the  Legislature  In  increasing 
the  public  debt,  but  nothing  short  of  such  an  emergency.  This  provision  was  dic- 
tated by  a  wholesome  fear  of  public  indebtedness.  The  constitution,  with  such  pro- 
vision, was  brought  before  the  people  on  the  13th  of  August,  1857,  and  ratitied  with 
very  singular  unanimity.  At  the  time  of  the  ratification  of  the  State  constitution 
a  season  of  financial  embarrassment  prevailed  which  had  seldom  been  witnessed. 
Legitimate  business  was  brought  almost  to  a  standstill,  and  all  the  channels  of  trade 
were  apparently  dried  up.  The  scarcity  of  money  not  only  affected  private  interests, 
but  effectually  prostrated  credit,  so  that  public  worlss  were  brought  to  share  in  the 
general  cessation  of  business.  Our  railroad  companies,  notwithstanding  the  liberal 
grant  of  lands,  by  which  they  had  been  endowed,  were  unable  to  realize  a  dollar 
with  which  to  prosecute  their  worlis.  Public  expectation  had  been  fixed  upon  these 
-roads  without  knowing  precisely  how  or  why;  the  people  looked  to  them  or  to  the 
grant  to  aid  in  their  construction  as  a  means  of  extricating  themselves  from  the 
ditiiculties  in  which  they  were  placed.  A  need  of  a  home  currency  was  strongly 
felt,  and  the  proposition  was  made  to  make  the  acknowledged  credit  of  the  State 
available.  First :  To  assist  the  railroad  companies  to  realize  funds  sufficient  to  en- 
able them  to  put  their  roads  in  process  of  construction,  which,  of  course,  would  fur- 
nish immediate  relief  to  the  inhabitants  among  whom  this  money  was  to  be  ex- 
pended; and,  second,  to  serve  as  a  basis  for  hanking  upon  which  the  people  could 
rely  as  permanent  and  safe.  The  benefits  were  to  be  reciprocal  between  the  com- 
panies and  the  State.  They  were  to  be  furnished  with  the  means  of  prosecuting 
their  enterprises,  and  the  State,  in  addition  to  her  own  credit  for  her  bonds,  was  to 
have  additional  security  from  the  land  grant  railroads.  Such  was  the  condition  of 
things  when  the  act  was  passed  known  as  the  $5,000,000  loan  bill.  Like  the  con- 
stitution in  October  preceding,  this  amendment  also  passed  by  a  large  majority. 
This  amendment  was  a  proposition  to  increase  the  public  debt  beyond  the  maximum 
as  at  first  established  twenty  fold.  A  change  so  sudden  may  only  be  accounted  for 
as  a  scheme  to  use  the  public  credit  for  the  public  benefit,  in  a  manner  calculated 
to  discharge  the  liabilities  contracted,  without  resort  to  the  ordinary  means  of  tax- 
ation. There  was  evidently  no  change  in  the  financial  condition  since  the  constitu- 
tion was  adopted,  calculated  to  induce  liberality  in  the  people,  and,  in  fact,  there  was 
no  change  in  the  sentiment  of  the  people,  as  to  the  policy  of  avoiding  a  public  pecu- 
niary burden. 

The  loan  bill  itself  bears  evidence  of  the  caution  manifested,  and  a  fear  that  the 
credit  of  the  State  would  be  sought  for,  and  pledged  for  other  object,  than  those 
particularly  in  view,  and  which  was  supposed  to  be  self-sustaining.  Section  10  of 
the  constitution  was  by  the  Amendment  made  to  read:  "The  credit  of  this  State 
shall  never  be  given  or  loaned  in  favor  of  any  individual,  association  or  corporation, 
except  that  for  the  purpose  of  expediting  the  construction  of  the  lines  of  "railroad, 
in  aid  of  which  the  Congress  of  the  United  States  has  granted  lands  to  the  Territory 
of  Minnesota,  the  Governor  shall  cause  to  be  issued  to  each  of  the  companies  in 
which  said  grants  are  vested  by  the  Legislative  Assembly  of  the  State  of  Min- 
nesota the  special  bonds  of  the  State,  bearing  an  interest  of  seven  per  cent,  per  an- 
num," &c.  Nothing  within  the  State,  or  that  was  ever  thought  likely  to  require 
aid,  was  thought  worthy  of  it,  except  those  railroad  "  companies  in  which  said  grants 
are  vested  by  the  Legislative  Assembly  of  Minnesota,"  and  this  was  not  merely 
caprice.  This  special  favor  of  these  companies,  was,  in  view  of  their  supposed  abil- 
ity to  meet  their  obligations,  to  be  incurred  on  the  reception  of  this  aid.  It  was 
strictly  a  legitimate  transaction.  The  instrument  proceeds :  "  Whenever  either  of 
said  companies  shall  produce  to  the  Governor,  satisfactory  evidence,  verified  by  the 
affidavit  of  the  chief  engineer,  treasurer,  and  two  directors  of  said  company,  that 
any  ten  miles  of  said  road  has  been  actually  constructed  and  completed,  ready  for 
putting  the  superstructure  thereon,  the  Governor  shall  cause  to  be  issued  and  de- 
livered to  such  company,  bonds  to  the  amount  of  one  hundred  thousand  dollars. 

"  Within  thirty  days,  after  the  Governor  shall  proclaim  that  the  people  have  voted 
for  a  loan  of  State  credit  to  railroads,  any  of  said  companies,  proposing  to  avail 
themselves  of  the  loan  herein  provided  for,  and  to  accept  the  conditions  of  the  same. 
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shall  notify  the  Governor  thereof,  and  shall,  within  sixty  days,  commence  the  con- 
struction of  their  roads,  and  shall,  within  two  years  thereafter,  construct  ready  for 
the  superstructure,  at  least  fifty  miles  of  their  road.    Each  company  shall  make  pro- 
vision for  the  punctual  payment  and  redemption  of  all  bonds  issued  and  delivered 
as  aforesaid,  to  said  company,  and  for  the  punctual  payment  of  the  interest  which 
shall  accrue  thereon  in  such  manner  as  to  exonerate  the  treasury  of  this  State  from 
any  advances  of  money  for  that  purpose;  and  as  security  therefor  the  Governor  shall 
demand  and  receive  from  each  of  said  companies  before  any  of  said  bonds  are  issued, 
an  instrument  pledging  the  net  profits  of  its  road,  for  the  payment  of  said  interest, 
and  a  conveyance  to  the  State  of  the  first  two  hundred  and  forty  sections  of  land 
free  from  prior  incumbrances ;  and  as  a  further  security  an  amount  of  first  mort- 
gage bonds,  on  the  roads,  lands  and  franchises  of  the  respective  companies,  correspond- 
ing to  the  State  bonds  issued,  shall  be  transferred  to  the  treasury  of  the  State  at  the 
time  of  the  issue  of  State  bonds,  and  in  case  either  of  said  companies  shall  make 
default  in  the  payment  of  either  the  interest  or  principal  of  the  bonds  issued  to  said 
companies  by  the  Governor,  the  Governor  shall  proceed  in  the  manner  described  by. 
law,  to  sell  tjie  bonds  of  the  defaulting  company  or  the  lands  held  in  trust  as  above, 
or  may  require  a  foreclosure  of  the  mortgage  executed  to  secure  the  same." 

Kot  only  were  the  parties  who  were  to  receive  this  loan  to  pe  responsible,  but  the 
language  in  other  respects  is  still  more  positive.  "  Each  company  shall  make  pro- 
vision for  the  punbtual  payment  and  redemption  of  all  bonds  issued  and  delivered 
as  aforesaid  to  said  company,  and  for  the  punctual  payment  of  the  interest  which 
shall  accrue  thereon,  in  such  manner  as 'to  exonerate  the  treasury  of  this  State  from 
any  advance  of  money  for  that  purpose."  All  the  securities  to  be  received  by  the 
State,  in  return,  were  expressly  designed  to  compass  this  end.  In  the  commence- 
ment it  is  called  a  loan  of  State  credit. 

Every  provision  from  first  to  last  looks  to  a  compensation,  an  indemnity  to  the 
State,  for  any  liability  on  her  part,  and  the  ultimate  payment,  out  of  the  means  re- 
ceived from  the  roads,  without  resort  to  taxation.  ISTothing  looks  like  a  benevolence, 
further  than  a  consent  to  endorse  the  company's  paper  on  securities  received.  It 
cannot  be  said,  therefore,  that  any  material  change  in  the  policy  of  the  State  gov- 
ernment had  taken  place,  since  the  adoption  of  the  constitution.  But  notwith- 
standing the  extreme  care  to  be  explicit  in  this  amendment,  a  question  has  arisen 
lipon  the  construction  of  language  used  in  the  grant. 

"And,  as  further  security,  an  amount  ot  first  mortgage  bonds,  on  the  roads,  lands 
and  franchises  of  the  respective  companies,  corresponding  to  the  Stale  bonds  issued, 
.shall  be  transferred  to  the  treasury  of  the  State  at  the  time  of  the  issue 'of  State 
bonds.' " 

Of  all  the  provisions  for  security,  as  we  shall  see,  this  one  is,  or  may  be,  of  far  the 
greatest  consequence.  It  is  the  question  whether  the  State  may  have  ample  security 
upon  the  works  built  with  her  money,  or  not.  Shall  the  bonds  given  by  the  com- 
panies on  their  "  roads,  lands  and  franchises"  be  a  lien  which  shall  take  precedence 
of  all  other  liens  ?  The  railrOad  companies  claim  the  right  to  issue  bonds  in  any 
amount,  and  to  whom  they  please,  only  making  the  state  a  party,  with  no  greater  inter- 
est than  an  individual  bondliolder,  who  shall  possess  the  same  amount  of  bonds.  In 
construing  this  provisionso  as  to  make  the  rights  of  the  State  superior  to  any  other, 
the  Governor  must,  I  think,  adopt  the  construction  more  consistent  with  the  known 
view  of  the  people,  as  expressed  by  the  constitutional  convention,  at  the  adoption 
of  the  constitution,  and  by  the  tenor  of  the  amendment  as  stated  above.  It  is  a 
question  between  the  public  on  the  one  hand,  and  individuals  on  the  other  The 
companies,  although  acting  under  an  authority  derived  from  the  State,  do  not  act  in 
its  behalf,  or  as  its  agent  or  representative,  nor  with  reference  to  the  benefit  of  the 
public,  as  IS  the  case  when  roads,  or  other  public  improvements,  are  made  under  the  im-  • 
mediate  direction  of  the  State  or  its  agents,  and  for  the  general  accommodation  and  = 
benefit  of  the  people,  but  under  a  special  grant  of  power,  deemed  to  be  acquired  from 
the  State,  for  valuable  consideration,  and  for  the  promotion  of  their  own  direct  and 
private  advantage.  Besides  that  they  have  assumed  this  individual  character  bv 
puttmg  themselves  in  a  position  antagonistic  to  the  State.  >    ^ 
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In  examining  this  ease,  it  is  important  to  observe  that  the  rules  of  construction 
■which  apply  to  general  legislation,  in  regard  to  those  subjects  in  which  the  public 
at  large  are  interested,  are  essentially  different  from  those  which  apply  to  private 
grants,  to  individuals,  of  powers  and  privileges  designed  to  be  exercised  with  special 
reference  to  their  own  advantage ;  although  involving  in  their  exercise  incidental 
benefits  to  the  community  generally.  The  former  are  to  be  expounded  largely  and 
beneflcially  for  the  purposes  for  which  they  were  enacted ',  the  latter  liberally  in 
favor  of  the  public,  and  strictly  as  against  the  grantees.  (2  A.  B.  B.  Gas.,  1855.  21 
Conn.  Eep.  294.)  This  case  is  one  of  the  latter.  The  privileges  claimed  by  the 
companies  are  special  and  exclusive  in  their  character,  and  in  derogation  of  com- 
mon right,  in  the  sense,  that  they  include  advantages  to  which  the  members  of  the 
community  at  large  are  not  entitled.  The  rules  governing  in  case  of -statutory  con- 
struction, will  apply  here.  Although  a  constitutional  provision,  it  is  regarded  by 
the  companies  as  a  compact  between  the  public  and  themselves,  sustaining  to  them 
in  all  respects  the  relations  of  a  grant,  by  statute,  in  the  ordinary  form. 

But  there  is  also  another  light  in  which  this  question  must  be  viewed.  It  is  to 
be  judged  of  not  only  by  the  rules  prescribed  for  expounding  the  language  of  legis- 
lators, but  it  is  more  clearly  connected  with  the  people  in  their  primary  capacity. 
'  It  is  not  the  understanding  of  professional  men,  men  familiar  with  the  technical- 
ities of  trade,  but  the  masses,  the  understanding  of  the  people  at  large,  these  must 
be  consulted.  The  particular  relation  in  which  this  instrument  stands  to  the  peo- 
ple, as  deriving  its  force  directly  from  them,  seems  to  demand  consideration  of  the 
time,  the  place,  and  all  the  material  circumstances  surrounding  this  act  of  the  peo- 
ple, or  in  view  of -which  it  was  performed.  (2  Massachusetts  Keports,  88;  1  Peters, 
371;  4  Cowen,  410;  2  Kent,  39,  49;  4  Cowen,  517;  6  Peters,  740;  6  Massachusetts, 
33^5;  5  Sergeant  &  Rawle,  110;  1  Taunton,  495,  500,  502;  7  Massachusetts,  6;  1 
Bosanquet  &  Puller,  375;  2  John  B.,  321,  2;  6  id.,  10;  11  id.,  498,  and  4  Yates,  153.) 
Hence,  although  the  companies  must  be  held  to  the  strictest  rules  of  statutory  con- 
struction, one  must  go  beyond  such  rules,  and  judge  of  it  not  as  a  question  of 
verbal  construction. 

No  merely  technical  sense  in  which  terms  may  some  times  be  employed,  can  have 
any  controlling  force  here.  It  is  true  that  the  words  employed  have  a  meaning  pe- 
culiar to  financial  circles,  and  applicable  to  this  species  of  property.  In  a  financial 
transaction  involving  the  transfer  of  railroad  securities,  among  men  whose  busi- 
ness it  is,  such  a  rule  would  apply.  So  in  a  statute,  conferring  privileges  which 
one  individual  may  enjoy,  at  the  expense  of  another.  But  the  rights  of  the  people 
are  paramount  to  such  a  consideration.     (6  How.  S.  0.  507.) 

Not  only  should  the  subject  matter  of  the  alleged  grant  be  considered,  but  the 
habits  and  character  of  the  parties  negotiating.  The  end  and  aim  of  all  construc- 
tion, is  to  get  at  the  real  intent  and  meaning  of  the  parties  to  be  bound  by  the  lan- 
guage; to  balance  the  scales  of  justice  not  only  according  to  the  letter,  but  accord- 
ing to  the  true  intent  and  meaning  of  the  parties  to  be  bound  by  the  language. 

Should  a  Legislature  propose  a  constitutional  amendment  written  in  such  char- 
acters, and  the  people  should  ratify  it  without  interpretation,  such  an  amendment 
could  hardly  be  considered  binding.  At  all  events,  tlie  essence' of  all  law  the  ob- 
jects for  which  governments  are  instituted,  the  protection'of  the  rights  of  the  peo- 
ple, would  demand  for  such  a  constitutional  provision  the  most  unsparing  and  se- 
vere scrutiny.  So  in  this  case,  the  understanding  of  the  people  in  the  ratification 
must  be  got  at  from  all  the  circumstances,  prominent  among  whicli,  are  the  gen- 
eral character  and  business  habits  of  the  people  who  adopted  this  amendment. 
They  are  not  a  people  of  bankers,  stodihoMers  or  brokers.  They  know  but  little 
and  care  less  of  the  "talk  on  'change"  or  the  phraseology  peculiar  to  that  locality. 
However  understandable  it  may  be  to  those  familiar  with  it,  such  language  has  no 
distinct  meaning  to  the  pioneers  of  Minnesota.  The  securities,  they  are  accustomed 
to  are  usually  notes  or  bonds  secured  by  mortgage  on  real  estate.  It  will  be  read- 
ily perceived  that  had  the  words  been  concerning  a  "  first  mortgage  upon  real  es- 
tate" of  a  given  amount  instead  of  "an  amount  of  first  mortgage  bonds"  upon 
"roads,  lands  and  franchises,"  nominally  of  the  same  value,  there  would  be  no  difia- 
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■  culty  of  construction .  All  will  concede  that  a  first  mortgage  upon  real  estate,  gives  to 
the  mortgagee  an  exclusive  priority  of  claim.  If  a  bond  secured  by  a  first  mort- 
gage upon  real  estate  of  one  million  dollars  give  to  the  obligee  a  pnoTity  of  lien 
over  all  other  claims,  it  is  not  diflicult  to  see  that  any  number  of  bonds  of  the  same 
amount  in  the  aggregate,  should  follow  the  same  rule.  And  it  is  only  by  doing  vio- 
lence to  the  common  acceptation  of  the  terms  used,  by  making  them  purely  tech- 
nical, that  any'pretence  can  be  raised  against  the  exclusive  claim  of  the  state.  To 
give  the  words*  technical  construction  would  be  to  lose  sight  of  the  fact  that  the 
people  of  Minnesota  are  a  people  of  farmers  and  mechanics,  and  not  of  stock  brokers 
or  dealers  in  railroad  securities.  The  rule  of  construction  is  not  therefore  a  mere 
definition  of  terms,  but  a  strict  regard  for  the  will  and  understanding  of  the  peo- 
ple, {vide  Serjeant  and  Eawle,  126.)  If  there  was  no  other  light  by  which  the  am- 
biguous words  could  be  construed,  it  would  be  incumbent  on  the  governor,  as  the 
conservator  and  protector  of  the  public  weal,  to  so  construe  these  words,  as  to 
save  the  people  froiri  loss,  and  vindicate  their  wisdom  in  adopting  the  amendment 
to  the  constitution. 

Whether  the  interest  of  the  State  would  be  subserved  by  adopting  one  or  the 
other  construction,  we  shall  see.  At  first  we  are  to  get  at  the  rules  by  which  the 
construction  is  to  be  made ;  and  then  apply  those  rules  with  the  reasons  afterwards. 
Prom  what  has  been  said  it  will  appear— ^irs^,  That  the  question  is  between  the 
public  on  the  one  hand,  and  individuals  on  the  other.  Second,  That  the  rules  of 
construction  are  here,  as  in  cases  of  statutory  construction,  with  the  addition  that 
this  being  a  case  of  constitutional  construction,  and,  as  such,  referring  directly  to 
the  understanding  of  the  people,  that  understanding  is  to  be  regarded,  and  not  any 
technical  sense  in  which  the  words  may  be  taken.  The  matter  being  between,  the 
State  anfl  the  railroad  companies  as  individuals,  what  would  be  the  duty  of  the  court? 
In  the  case  of  the  Kichmond,  &c.,  K.  R.  Co.  vs.  The  Louisa  Railroad  Co.  13  Howard  U. 
S.  Reports,  71,  which  was  a  case  involving  principles  analogous  to  this,  the  court 
say:  "It  is  a  settled  rule  of  construction  adopted  by  this  court  that  public  grants 
are  to  be  construed  strictly.    This  act  contains  the  grant  of  certain  privileges  by 

'  the  public  to  a  private  corporation,  and  in  a  matter  where  the  public  interest  is  con- 
cerned, and  the  rule  of  construction  in  all  such  cases  is  now  fully  established  to  be 
this,  that  any  ambiguity  in  the  terms  of  the  contract  must  operate  against  the  cor- 
poration and  in  favor  of  the  public,  and  the  corporation  can  claim  nothing  which 
is  not  clearly  given  by  the  act."  In  another  case  the  same  court  (11  Peters,  544) 
hold  as  follows:  "Much  has  been  said  in  the  argument  of  the  principles  of  con- 
struction by  which  this  law  is  to  be  expounded,  and  what  understanding  on  the 
part  of  the  state  may  be  implied.  The  court  thinks  there  can  be  no  serious  diffi- 
culty on  that  head,  as  it  is  the  grant  of  certain  franchises  to  a  corporation  in  a  mat- 
ter where  the  public  interest  is  concerned.  The  rule  of  construction  in  such  cases  is 
well  settled,  both  in  England  and  by  the  decisions  of  our  own  tribunals.  In  2 
Barnewall  and  Adolphus,  793,  in  the  case  of  the  proprietor  of  the  Stourbridge  Canal 
Company  vs.  "Wheeley  and  others,  the  court  say:  'The  canal  having  been  made  un- 
der an  act  of  parliament  the  rights  of  the  plaintiff  are  derived  entirely  from  that 
act.  This,  like  many  other  cases,  is  a  bargain  between  a  company  of  adventurers 
and  the  public,  the  terms  of  which  are  expressed  in  the  statute,  and  the  rule  of  con- 
struction is,  that  any  ambiguity  in  the  terms  of  the  contract  must  operate  against 
the  adventurers,  and  in  favor  of  the  public' " 

In  commenting  upon  that  case  the  judge,  Taney,  further  says:  "The  case  itself 
was  as  strong  a  one  as  could  well  be  imagined,  for  giving  to  the  Canal  Company 
the  right  to  the  tolls  they  demanded.  Their  canal  had  been  used  by  the  defend- 
ants to  a  very  considerable  extent  in  transporting  large  quantities  of  coal.  The 
rights  of  all  persons  to  navigate  the  canal  were  expressly  secured  by  act  of  Parlia- 
ment, so  that  the  company  could  not  prevent  them  from  using  it,  and  the  toll  de-  ■[ 
manded  was  admitted  to  be  reasonable.  Yet  as  they  only  used  one  of  the  levels  of 
the  canal,  and  did  not  pass  through  the  locks,  and  the  statute  in  giving  the  right  to 
exact  toll,  had  given  it  for  articles, '  which  passed  through  any  one  or  more  of  the 
locks,'  and  had  said  nothing  as  to  toll  for  navigating  one  of  the  levels,  the  court 
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held  that  the  right  to  demancl  toll  in  this  case,  eould  not  be  applied,  and  that  the 
company  were  not  entitled  to  recover  it.  This  was  a  fair  ease  for  aa  equitable  con- 
struction of  the  act  of  incorporation,  and  for  an  implied  grant,  if  such  a  rule  of  con- 
struction could  ever  be  permitted  in  a  law  of  that  description.  The  canal  had  been 
made  at  the  expense  of  the  company ;  the  defendants  had  availed  themselves  of  the 
fruits  of  the  company's  labors,  and  used  the  canal  freely  and  extensively  for  their 
own  profit;  still  the  riglit  to  exact  toll  could  not  be  implied,  because  such  a  privi- 
lege was  not  found  in  their  charter."  • 

On  the  subject  of  the  necessity  for  engrafting  this  principle  into  the  jurispru- 
dence of  the  United  States, the  Chief  Justice  further  says:  "Borrowing,  as  we  have 
done,  our  system  of  jurisprudence  from  the  English  law,  and  having  adopted  in 
every  other  case  its  rules  for  the  construfction  of  statutes,  is  there  anything  in  our 
local  situation,  or  in  the  nature  of  our  political  institutions,  which  should  lead  us 
to  depart  from  the  principle  where  corporations  are  concerned  ?  Are  we  to  apply 
to  acts  of  incorporation  a  rule  of  construction  differing  from  that  of  the  English 
law,  and  by  implication,  make  a  charter  in  one  of  the  States,  more  unfavorable  to 
the  public,  than,  upon  an  act  of  parliament  framed  in  the  same  words,  would  be 
sanctioned  in  an  English  court?  Can  any  good  reason  be  assigned  for  excejiting 
this  particular  class  of  cases,  from  the  operation  of  the  general  principles,  and  for 
introducing  a  new  and  adverse  rule  of  construction  known  to  the  English  common 
law,  in  every  other  case  without  exception  ?  We  think  not — and  it  would  produce 
a  singular  spectacle,  if,  while  the  courts  of  England  are  restraining  within  the 
strictest  limits  the  spirit  of  monopoly,  and  exclusive  privileges  in  the  nature  of  mo- 
nopolies, and  confining  corporations  to  the  privileges  clearly  given  to  them  in  their 
charter,  the  courts  of  this  country  should  be  found  enlarging  these  privileges  by 
implication,  and  construction  of  statutes,  more  unfavorably  to  the  public  and  to  the 
rights  of  the  community  than  would  be  done  in  a  like  case  in  av.  English  court  of 
justice."  In  the  case  of  the  United  States  vs.  Arredondo,  6  Pet.  738,  the  leading 
cases  upon  this  subject  are  collected  together  by  the  learned  Judge  who  delivered 
the  opinion  of  the  court,  and  the  principle  recognized,  that  in  grants  by  the  public, 
nothing  passes  by  implication.  Again,  in  Jackson  vs.  Lamphire,  3  Pet.  289,  in 
speaking  of  this  doctrine  of  implied  covenants  by  the  State,  the  court  uses  tlie  fol- 
lowing language:  "The  only  contract  made  by  the  State  is  to  John  Cornelius,  his 
heirs  and  assigns,  of  the  land  in  question.  The  patent  contains  no  covenant  to  do, 
or  not  to  do,  any  further  act  in  relation  to  the  land,  and  we  do  not  feel  ourselves 
at  liberty  in  this  case  to  create  one  by  implication.  On  this  point  the  law  is  too 
well  settled  to  admit  of  any  reasonable  question.  Where  there  is  an  ambiguity  the 
public  must  have  the  benefit  of  the  doubt.  But  how  far  may  courts  go  with  a  view 
of  protecting  the  rights  of  the  public?  It  is  an  ancient  maxim  of  the  English  law 
that  'the  general  words  of  a  King's  grant,  shall  nevet  be  so  construed,  as  to  deprive 
him  of  a  greater  amount  of  revenue  than  he  intended  to  grant,  or  be  deemed  to  be 
to  his  or  the  prejudice  of  the  commonwealth.' "  I  Coke's  Eep.  112,  13  v.  It  is  an- 
other maxim  that  "Judges  will  invent  reasons,  and  means,  to  make  acts  according 
to  the  just  intent  of  the  parties,  and  to  avoid  wrong  and  injury  which  by  rigid  rules 
might  be  wrought  out  of  the  Act."    Hobart's  Kep.  277. 

Jt  is  not  claimed  that  courts  can  supply  defects  in  Statutes ;  1 E.  E.  Co.'s,  139 ;  and  in 
this  case  it  is  not  necessary  to  arm  them  with  any  such  power.  It  is  not  necessary  for 
them  to  "invent  reasons  and  mean's"  to  avoid  wrong  and  injury,  which  miglit  be 
wrought  out  of  this  provision  upon  the  constructions  claimed.  Their  duties  are 
merely  negative.  They  are  but  to  say  there  is  no  authority  in  the  Constitution  for  issu- 
ing more  first  mortgage  bonds  than  are  to  be  received  by  the  State.  I  have  before  said 
the  question  at  issue  is  whether  the  State  shall  have  security  on  the  work  built  with 
her  money.  In  saying  this,  I  do  not  mean  to  prejudice  the  action  of  tlie  companies ;  I 
do  not  concede  the  right  of  the  companies,  to  ask  of  the  State,  what  is  equivalent 
to  an  expenditure  of  money  on  her  part.  The  Constitution  demands  of  such  com- 
panies that  they  shall  make  provision  for  the  punctual  payment  of  both  principal 
and  interest,  of  the  State  bonds,  so  as  to  exonerate  the  Treasury  from  any  liability 
thereon.  It  is  their  duty  to  do  this.  If  they  do,  the  credit  of  the  State  advanced  to 
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them  will  never  injure  her,  and  the  roads  built  by  the  help  of  such  aid,  cannot 
properly  be  said  to  have  been  built  with  her  money.  But  security  is  given  as 
against  a  possible  liability.  Should  the  contingency  never  happen  calling  for  a  re- 
sort to  security,  the  fact  of  its  having  been  given  is  of  no  consequence  to  either 
party.  In  a  business  transaction  common  prudence  demands  that  the  events  call- 
ing for  a  resort  to  such  means,  should  be  taken  as  being  certain  to  occur ;  and  should 
be  provided  against  accordinglv.  To  ask  the  railroad  companies  to  make  the  se- 
curity to  the  State  ample  and  Siie,  is  nothing  of  which  they  have  a  right  to  com- 
plain. If  this  loan  of  State  credit  is  not  intended  as  a  benevolence,  which,  as  I 
think,  we  have  already  seen  it  is  not,  then  it  becomes  us  to  consider  carefully  the 
indemnity  of  the  State,  before  she  assumes  her  liabilities. 

Let  us  consider  the  items  of  this  proposed  contract  as  they  actually  stand. 

First.  The  State  is  expected  to  issue  bonds  amounting  in  the  aggregate  to  five 
millions  of  dollars  payable  twenty-five  years  from  date,  with  interest  semi-annually  at 
seven  per  cent,  per  annum.  Or,  in  other  words,  an  agreement  to  pay  $175,000  semi- 
annually for  twenty-five  years,  and  at  the  expiration  of  that  time  the  whole  sum  of 
five  millions  of -dollars.  That  is  an  obligation  on  the,part  of  a  young  and  yet  feeble 
State,  not  to  be  lightly  entered  into.  The  liability  to  pay  this  debt  is  woven  into  the 
very  frame  work  of  our  government.  By  the  constitution,  the  faith  and  credit  of 
the  State  are  bound  for  the  redemption  of  these  bonds,  if  the  companies  .fail  to  do 
so.    And 

Second.  What  guaranty  do  they  give  that  they  will  keep  their  word  ?  The  first 
security  is  a  grant  by  deed  from  each  of  the  four  companies,  fecipients  of  these 
bonds,  of  two  hundred  and  forty  sections  of  land  each,  making  in  the  aggregate  960 
sections  or  614,400  acres,  which,  at  the  maximum  government  price  for  lands,  situ-, 
ated  as  this  must  be,  amounts  to  one  million  five  hundred  and  thirty-six  dollars.  I 
will  not  speculate  upon  the  liabilities  of  the  general  government  of  the  United  States, 
meeting  the  e:*pectations  of  the  companies  under  the  granting  acts  of  Congress,  as 
expounded  by  the  Territorial  Legislature  of  1857.  I  think  the  engagements  of  Con- 
gress will  be  carried  out,  and  the  full  amount  of  lands  to  which  the  companies  be- 
lieve themselves  entitled,  in  proportion  to  the  amount  of  road  built,  will  be  con- 
firmed to  them  or  to  their  grantees.  But,  allowing  for  the  costs  of  sale,  the  sum  to 
be  realized  by  the  State,  from  this  source,  cannot  reach  beyond  the  amount  as  above 
stated.  The  next  item  is  a  pledge  of  the  net  profits  of  the  roads,  for  the  payment  of 
the  accruing  interest.  What  these  net  profits  maybe,  will  of  course  depend  entirely 
upon  circumstances.  Questions  of  skill  in  the  managers  of  the  road,  considerations 
of  economy,  and  of  honesty  on  the  part  of  the  companies,  all  bear  directly  on  the 
amount  of  the  net  earnings.  What  other  roads  have  done  similarly  situated  is  not 
of  necessity  a  criterion  for  these.  The  sum  to  be  derived  from  this  source  may  far 
exceed  even  the  expectations  of  the  companies  themselves,  and  on  the  other  hand, 
it  may  fall  far  short.  To  say  the  best,  it  is  an  uncertain  security,  on  which  the  State 
cannot  calculate  with  assurance.'  It  is  evident  from  this  consideration,  that  the 
mortgage  bonds  of  the  companies  are  by  far  the  most  important  item  in  the  State 
security.  It  is  in  its  nature,  more  available  than  either  of  the  others,  said  bonds  be- 
ing convertible  into  money  without  expense,  with  certainty,  and  without  loss  of  time. 

These.bonds  are  equal  in  amount  with  the  bonds  of  the  State;  they  bear  the  same 
interest;  and  upon  the  security  for  their  redemption,  their  value  with  the  other  se- 
curities is  fully  equal  to  the  State  bonds,  to  be  received  by  the  companies.  The 
State  is  deeply  interested  in  this  question.  What  would  be  the  relative  position  of 
the  parties  under  the  ruling  claimed  by  the  applicants  ?  The  proposition  is  to  issue 
bonds,  pt  like  tenor  and  effect  with  those  held  by  the  State,  to  the  amount  of  thir- 
ty-^our  thousand  dollars  to  the  mile;  provided  that  twenty  thousand  dollars  of  State 
bonds  are  received  by  the  companies,  in  exchange  for  an  equal  amount  of  railroad 
bonds.  Beside  the  interest  of  the  State  there  will  be  an  outstanding  incumbrance, 
beyond  the  security  of  the  state  of  $14,000  upon  every  mile  of  road ;  which  incum- 
brance will  vest  in  the  hands  of  the  companies,  or  of  individuals.  It  is  easy  to  for- 
see  the  result  should  a  foreclosure  upon  thBse  bonds  become  necessary.  The  indi- 
vidual does,  and  always  will  have,  the  advantage  of  the  public  creditor." 
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It  therefore  appears  that  should  the'ruliug  asked  for  be  adopted,  nearly  one-half 
■of  the  security  which  otherwise  would  be  available  to  the  State,  passes  at  once  into 
other,  and  for  her  interests,  most  dangerous  hands.  It  is  true  Minnesota  is  a  sover- 
eign State,  and  has  within  herself  the  elements  of  wealth  and  greatness.  But  these 
to  a  large  extent  ai;e  dormant.  To  be  available,  they  must  be  developed  and  brought 
cut.  In  doing  this  we  are  dependent  upon  our  sister  States  in  many  ways,  and  in 
none  more  than  in  the  estimate  in  which  they  hold  our  financial  system.'  It  is  pro- 
posed to  use  these  State  bonds,  as  the  basis  of  a  circulating  medium.  I  have  already 
said  it  was  one  object  had  in  view,  in  adopting  the  amendment  to  the  constitution. 
Our  Legislature  has  passed  a  general  banking  law,  some  provisions,  of  which  clearly 
invite  the  use  of  these  bonds  for  banking  purposes.  Not  only  are  the  people  at 
large  interested  in  this  view  of  the  case,  but  no  men,  or  set  of  men,  are  so  directly 
interested  in  having  a  sound  currency  aiid  credit  abroad  as  these  same  railroad  com-, 
panies  of  Minnesota.  The  more  security  these  bonds  have,  the  better  they  will  be 
for  this  purpose,  and  the  more  confidence  they  will  command.  Whatever  the  com- 
panies may  lose  in  one  respect,  they  go  far  towards  making  up  in  another. 

It  is  not,  as  has  been  said,  crippling  the  companies  and  tying  their  hands.  They 
still  have  large  resources  in  lands,  and  when  fifty  miles  of  each  of  the  roads,  or  any 
considerable  distance  shall  be  completed,  and  in  operation  under  a  prosperous  state 
of  the  country,  the  railroads,  with  such  aids,  will  be  profitable  investments ;  they 
will  invite  and  repay  capitalists,  and  go  on  of  their  own  inherent  strength  to  com- 
pletion.   I  am  therefore  of  opinion  that  such  issue  should  not  be  allowed. 

St.  Paul,  November  9th,  1858.  C.  H.  BEKET,  Atty.  Gen. 


Hon.  W.  P.  Dunbar,  State  Auditor : 

Sib:  Yours  of  this  date  is  received.  In  answer  to  your  inquiry  as  to  the  right 
-of  the  Auditor  to  demand  and  receive  pay  for  the  various  items  of  service,  under 
the  act  to  authorize  and  regulate  the  business  of  banking,  approved  July  26, 1858, 
I  have  to  very  respectfully  state : 

First.  The  Auditor  is  not  obliged  to  incur  any  liability  or  expense  under  section 
number  one  of  said  act,  either  for  engraving,  printing,  transportation  or  any  other 
matter  required  by  parties  wishing  to  organize  under  said  act,  unless  such  applica- 
tion is  accompanied  with  money  sufficient  to  pay  all  necessary  expenses  in  procuring 
:such  circulating  notes  in  blank.  He  is  not  required  to  give  credit.  The  terms 
"shall  be  charged,  &c.,"  will  not  bear  such  construction.  If  he  should  give  credit 
it  would  be  at  his  peril. 

Second.  Under  section  forty-one  of  said  act,  he  is  entitled  to  one-fourth  of  one 
per  cent,  on  the  amount  of  circulating  notes  countersigned  and  registered  as  herein- 
before provided,  "for  the  services  performed  by  him  or  under  his  direction  in  behalf 
•of  such  banker  or  banking  association,"  and  the  payment  of  such  sum  may  be  a 
condition  precedent  to  the  delivery  of  such  notes.  This  is  for  such  service  as  he  is 
required  by  the  act  to  perform,  such  as  countersigning,  registering,  cancelling,  re- 
ceiving mutilated  notes,  and  issuing  others  in  their  stead,  and  some  other  acts,  the 
payment  of  which  is  not  otherwise  provided  for;  tiit  it  does  not  apply  to  services 
which  he  may  or  rnay  not  render  in  his  discretion.  On  the  final  Avinding  up  of  any 
bank,  he  is  entitled  (sec.  42,)  to  one-eighth  per  cent,  on  all  moneys  received  on  sale 
•  of  securities  deposited  with  him,  besides  all  necessary  expenses  attendant  upon  such 
sale. 

Third.  But  there  are  many  things  which  for  uniformity  as  well  as  for  the  con- 
venience and  safety  of  banks  and  bankers  should  perhaps  emanate  from  the  audi- 
tor's oflSce — but  over  which  the  law  only  gives  him  a  supervisory  power,  leaving  it 
■entirely  optional  to  do  or  not  to  do  the  services  involved.  I  allude  to  the  prepara- 
tion of  certificates  and  papers  preliminary  to  the  organization  of  banks  and  banking 
associations,  powers  of  attorney,  forms  for  increase  of  capital  stock,  blank  reports, 
-and  such  other  instruments  as  are  necessary  in  the  transaction  of  business  in  the 
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banking  department  of  the  auditor's  office.    The  consideration  for  blanks  or  any 

services  in  the  preparation  of  such  papers  is  entirely  discretionary  with  the  auditor. 

St.  Paul,  December  17th,  1858.  C.  H.  BEEEY,  Attyl  Gen.' 


Hon.  Ii.  Branson,  District  Judge,  &c. : 

Sir  :  Yours  of  the  9th  is  received.  I  vi^ ill  say  that  in  the  case  of  Judge  Chatfleld's 
refusal  to  give  up  papers,  &c.,  relating  to  town  sites  entered  by  him  in  trust,  it  ap- 
pears to  me  that  it  would  be  better  to  bring  the  matter  at  once  before  the  Supreme  , 
Court.  That  can  be  done  by  applying  to  that  court  for  a  writ  of  mandamun.  An 
alternative  writ  would  issue  of  course,  and  on  application  to  make  it  peremptory 
the  whole  matter  would  be  brought  up  and  determined. 

I  can  see  no  harm  in  your  executing  the  trust  received  from  Judge  Flandreau, 
and  yet  if  the  question  is  not  decided  by  the  Supreme  Court,  I  think  it  would  be 
as  well  to  take  a  deed  from  the  trustee,  conveying  his  rights  and  substituting  you 
in  the  execution  of  the  trust,  and  also,  wherever  you  have  given  deeds  it  can  do  no 
harm  for  him  to  ratify  them.  In  fact,  I  think  something  of  the  kind  li  necessary.  : 
The  law  of  Congress  on  this  subject  is  very  loose,  the  statutes  of  the  Territory, 
even  if  valid,  are  uncertain  in  form,  and  the  peculiar  wording  of  the  patents,  in 
making  the  grant  to  the  judge  in  trust,  and  "to  his  heirs  and  and  assigns  forever," 
do  not  make  the  matter  any  plainer.  The  questions  involved  are  probably  destined 
to  command  attention,  as  very  large  amounts  of  property  are  involved.  It  will 
sometime  come  before  the  Supreme  Court,  and  the  sooner  the  better.  I  think  you 
would  be  doing  a  great  service  in  sending  it  there  in  the  first  instance. 

In  regard  to  the  county  seat  matter,  I  think  that  only  one  place  should  have  been 
voted  for.  Voting  for  more  might  invalidate  the  election.  The  spirit  of  the  law 
of  1858  is,  that  a  majority  of  all  the  votes  of  the  county  should  be  east  for  a  location 
before  it  should  be  adopted  as  the  county  seat.  To  effect  this,  of  course  but  two  places 
could  be  voted  for.  In  case  of  proposed  reinoval,  which  was  the  case  in  Le  Sueur 
county,  the  place  voted  for  would  be  one  of  these  places,  and  the  negative  votes 
would  be  for  its  present  location.  The  provision  that  "  but  one  place  shall  be 
voted  for,"  is  necessary  in  order  that  a  removal  shall  be  effected  by  a  majority  of  all 
the  votes  in  the  county.  If  it  were  not  for  this  provision,  it  would  be  easy  to  avoid 
the  majority  rule,  and  effect  a  removal  by  only  a  plurality  vote;  all  that  would  be 
necessary  would  be  to  designate  a  suflBcient  number  of  places  to  be  voted  for,  so 
that  neither  could  have  a  majority,  of  all  the  votes.  Some  one,  of  course,  must  have 
a  plurality,  and  for  the  purpose  of  favoring  any  one  place,  it  would  only  be  neces- 
sary to  make  the  number  of  places  to  be  voted  for,  correspond  to  the  necessities  of 
the  ease.  Such  a  state  of  things  would  be  clearly  irregular,  and  I  think  the  election 
in  Le  Sueur  county  void  so  far  as  it  relates  to  this  question. 

St.  Paul,  December  20th,  1858.  C.  H.  BERRY,  Atty.  Gen. 


To  the  Chairman  of  the  Board  of  County  Supervisors  of  Winona  County : 

Sie:    An  application  has  been  made  by  the  body  over  which  you  preside,  for  an 
official  opinion  and  exposition  of  the  laws  relating  to  the  poor  of  the  several  counties 
of  Minnesota.     I  have  already  had  the  honor  of  communicating  to  you  verbally  on 
this  subject,  and  have  thus  given  expression  to  my  views  thereon  in  part.     It  was 
stated  to  you  as  my  construction  of  the  law  on  this  subject  that  the  poor  found 
within  the  limits  of  the  several  towns,  if  requiring  permanent  aid,  were  to  be  sup-,, 
ported  by  the  county  at  the  expense  of  the  town  where  such  poor  shall  be  found.  1 
The  statutory  provisions  prescribing  the  duties  of  the  overseers  of  the  poor,  are 
somewhat  vague,  but  it  is  believed  they  are  sufficiently  plain  to  prescribe  the  gen- , 
eral  scope  of  such  duties.    In  every  town  there  is  an  officer  whose  duty  is  to  take 
charge  of  the  poor  in  such  town,  and  being  elected  in  and  for  such  town,  his  duties 
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are^  of  course,  confined  thereto,  and  within  the  scope  of  his  jurisdiction;  his  powers 
on  the  pubjeot  of  his  duties  are  exclusive  of  any  other  authority  not  superior  to  his 
own.  He  is  in  many  respects  to  act  conjointly  with  the  board  and  under  their 
direction.  This  is  necessary  from  the  general  supervisory  powers  of  the  board 
over  all  subjects  pertaining  to  the  raising  and  expenditures  of  the  county  funds  and 
their  obligation  to  take  care  of  such  as  come  within  the  designation  of  county  poor. 
The  board  will  act  on  proper  information  received,  and  the  peculiar  duties  of  the 
overseers  of  the  poor  make  it  incumbent  on  them  to  apprise  the  board  by  timely 
information  of  such  necessities  as  call  for  their  intervention  and  aid.  For  all  serv- 
ices so  rendered  the  county,  they  will  receiv^e  their  pay  froiii  the  county  treasury 
as  provided  by  law.  But  the  obligation  on  the  part  of  the  county  to  pay  for  services 
so  rendered  does  not  release  the  town  from  all  contingent  liability.  It  is  not  neces- 
sary to  make  any  distinction  between  "  county  and  town  paupers,"  to  create  a  lia- 
bility on  the  part  of  the  towns.  In  fact,  under  our  "  township  organization  act "  no 
such  distinction  does  exist.  Paupers  are  to  be  maintained,  and  it  is  the  duty  of  the 
board  of  supervisors  to  do  it,  but  it  is  also  the  duty  of  such  board  to  charge  the  ex- 
pense so  incurred  to  the  town,  and  such  town  must  pay  the  same  to  the  county.  An 
account  between  the  county  and  each  town  must  be  kept  for  such  purpose.  In  this 
account  current  between  the  individual  towns  and  the  county,  the  towns  have  a 
voice  in  determining  what  town  shall  enter  into  that  account,  with  very  few  and  un- 
important exceptions,  involving  the  "  compensation  of  the  overseers  of  the  poor," 
merely.  This  means  which  towns  possess  of  governing  their  liability  is  their  board 
of  town  auditors.  It  is  by  no  means  clear  that  even  the  "  compensation  of  the  over- 
seers "  should  not  be  subject  to  this  ordeal  in  the  first  instance,  but  however  this 
may  be  they  have  no  power  to  audit  miscellaneous  charges,  such  as  board  bills,  gro- 
cers accounts  and  the  like,  not  even  if  presented  by  the  overseers  themselves,  3s  such 
items  of  expense  are  not  as  compensation  to  the  overseers  within  the  meaning  of' 
the  law,  as  that  seems  to  relate  entirely  to  their  compensation  for  ofBcial  services. 
Step  over  this  rule  and  there  is  no  limit  to  the  nature  of  the  charges  against  the 
towns  which  the  county  board  may  not  audit,  if  such  charges  arise  from  aid  given 
to  the  poor.  This  distinction  obliterated  and  the  board  of  town  auditors  for  a  very 
large  share  of  accounts  will  be  entirely  useless.  This  is  not  the  design  and  spirit 
of  the  law.  All  accounts  therefore  presented  to  your  board  for  their  action  as  audi- 
tors, and  not  properly  within  the  words  of  section  16,  pages  32  and  33  of  the  townr 
ship  organization  act,  should  be  referred  to  the  proper  board  of  the  several  towns, 
for  the  purpose  of  giving  the  parties  entitled  by  law,  an  opportunity  to  investigate 
the  charges  which  they  will  be  called  upon  to  pay,  and  to  allow  the  original  bills  to 
go  on  the  flies  of  the  town  clerk  for  reference  by  the  tax  payers  of  the  several 
towns. 
Winona,  January  6th,  1859.  C.  H.  BERBT,  Atty.  Gen, 


To  the  Chairman  of  the  Board  of  Supervisors  of  Winona  County: 

Sir:  The  resolution  of  your  board  passed  January  5th,  calling  on  me  for  my 
opinion  as  to  the  right  of  the  county  treasurer  to  receive  from  the  county  seventy- 
five  cents  for  each  parcel  of  land  sold  by  him  as  such  treasurer  for  delinquent  taxes, 
has  been  brought  to  my  notice,  and  to  which  I  have  the  honor  to  reply. 

The  statutes  of  the  late  Territory  of  Minnesota  were  selected  from  the  statutes  of 
the  various  States  of  the  Union.  "Whenever  a  statute  in  its  general  features  seemed  to 
answer  the  purpose  of  the  compiler,  the  same  was  adopted,  and  the  Legislature  of  1851 
modified  the  report  presented  by  the  compiler  as  in  the  opinion  of  the  members  of 
that  Legislature  the  particular  exigencies  of  Minnesota  required.  A  tendency  to 
extravagance  was  a  prevailing  characteristic  in  the  new  States  at  that  time,  while 
in  the  old,  a  more  economical  system  was  observed.  The  necessities  of  a  new  and 
sparsely  settled  Territory,  would  not  permit  the  extravagance  of  the  organized  west- 
ern States,  and  the  small  amount  of  business  to  be  performed  by  the  public  officers, 
required  a  more  liberal  compensation  for  services  actually  done,  than  in  the  older 
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States,  where  the  amount  of  business  was  greater.    Hence  in  statutes  taken  fron* 
the  laws  of  the  last  named  States,  the  rate  of  fees  was  uniformly  raised,  and^n  stat- 
utes from  the  laws  of  the  western  or  new  States,  the  fees  of  public  officers  were 
made  less.    Perhaps  in  no  instance  is  this  more  plain  than  in  the  question  under 
consideration.     The  law  in  relation  to  "tlie  sale  of  land  for  unpaid  taxes  and  the 
conveyance  and  redemption  thereof,"  are  taken  almost  vei'batim  from  the  laws  of 
Wisconsih.    The  alterations  in  the  original,  on  its  adoption  by  the  Territorial  Leg-.-; 
islature,  are  conclusive  as  to  their  intentions  on  this  subject.  '  Under  the  Wisconsin 
law,  the  officer  selling  the  lands  was  autliorized  to  make  out  as  many  certificates  as 
the  board  of  supervisors  of  tlie  county  might  direct.     The  existence  of  more  than 
one  certificate  is  clearly  recognized  in  terms  in  such  law,  and  for  eacli  of  which,  he 
was  allowed  tlie  sura  of  twenty-five  cents.     This  in  the  number  of  five  thousand, 
pieces  of  land,  would  give  a  compensation  of  one  thousand  two  hundred  and  fifty 
dollars,  a  very  fair  compensation  for  one  week's  work.    In  the  law  as  adopted  by  the 
Territory  the  plurality  of  certificates  is  negatived.    By  a  change  in  the  Wisconsin 
statute  in  this  particular,  one  certificate  alone  is  recognized,  as  within  the  authority 
of  the  board  of  county  commissioners, for  all  lands  bought  at  one  sale  by  the  county; 
seventy-five  cents  is  allowed  for  this  certificate  for  the  first  piece  of  land,  and  five 
cents  for  each  and  every  piece  of  land  described  therein  after  the  first.     This  for  the 
same  labor  would  amount  to  two  hundred  and  fifty  dollars  and  seventy-five  cents. 
At  this  rate  an  ordinary  writer  would  earn  from  seveinty-flve  to  one  hundred  dollars, 
per  day.     Thaty  though  higher  than  any  precedent  set  by  eastern  law,  is  not  unrea- 
sonable in  view  of  the  compensation  received, by  this  ofiicer  from  other  sources. 
But  to  consider  that  this  change  made  by  the  Territorial  'Legislature  is'  not  to  be 
followed  out  in  practice,  and  to  still  to  adhere  to  the  original  custom,  would  give,, 
not  only  the  same  which  such  Legislature  deemed  extravagant,  to  wit:  $1,250,  but 
the  further  sum  of  $2,500,  or  in  the  case  under  consideration  the  sum  of  over  four 
thousand  dollars,  for  what  should  be  about  three  hundred. 

The  time  allotted  to  me  to  examine  and  report  to  your  body,  will  not  permit  a 
more  extended  discussion,  as  I  learn  the  board  are  about  to  adjourn.  I  will,  there- 
fore, say  that  it  is  my  opinion  that  the  treasurer  is  not  entitled  to  seventy-five  cents 
for  each  parcel  of  land  sold  by  him,  and  by  him  bid  in  for  the  county,  on  account 
of  the  certificate ;  but  only  to  the  sum  of  seventy-five  cents  for  the  first  piece,  and 
five  cents  for  each  additional  piece  named  in  the  certificate  by  him  made  out  to  the 
county. .  J 

Winona,  January  7th,  1859.  C.  H.  BERRY,  Atty.  Gen. 


J.  E.  Ailing,  Esq.  Chairman  of  Supervisors  of  Town  of  Brooklyn,  Henne- 
pin Co.: 

Sir:  I  have  received  your  letter  of  the  23d  ult.  By  the  act  of  March  20th,  1858, 
art.  14,  see.  1,  "the  supervisors  of  a  town  may  alter  or  discontinue  any  road,"  &c., 
when  properly  applied  to  for  that  purpose.  By  the  25th  section  of  the  same  article 
it  is  declared  that  "  the  public  roads  now  existing  are  declared  the  highways  of  the 
towns  in  which  they  shall  lie."  Sec.  1  of  art.  21,  of  the  township  organization  act 
is  afflrmatory-of  the  power.  Sec.  1  of  art.  23,  makes  an  exception  in  the  powers 
therein  grafted  of  State  and  "  county  roads,"  but  there  are  no  negative  words. 
That  section  merely  falls  short  of  including  these  roads,  but  does  not  exclude  them. 
By  sec.  25  of  the  same  article,  "  public  roads  legally  existing  are  declared  the  high- 
ways of  towns."  So  far  there  is  suflicient  authority  to  warrant  the  town  super\is- 
ors  in  assuming  jurisdiction  over  all  roads  in  their  respective  towns.  But  section 
27  declares  that  "  this  act  shall  not  be  construed  as  conferring  any  power  on  the 
supervisors  to  alter  any  State  roads  now,  or  hereafter  existing  by  law."  It  will  be 
observed  that  nothing  is  said -in  this  section  about  discontinuing  State  roads.  Th& 
question  arises  whether  this  act  approved  August  13th,  1858,  which  does  not  give 
to  the  supervisors  power  over  the  State  roads  is  "  inconsistent"  with  the  preceding 
act  of  March  20th,  which  does  confer  the  power.    If  such  power  in  the  first  act  ia 
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inconsistent  with  the  last,  then  that  portion  of  the  act  of  March  20th,  is  repealed. 
Sec.  12,  art.  24. 

The  last  act  is  upon  the  same  subject  matter  of  the  first,  and  was  evidently 
designed  to  supersede  the  power.  Perhaps  it  would  be  too  much  to  say,  that 
the  first  act  was  in  all  its  provisions  repealed,  as  some  parts  of  it  are  on  different 
subjects  from  the  last,  but  so  far  as  the  two  treat  of  the  same  subject  matter  the 
latter  must  be  held  to  supersede  the  former.  On  the  subject  of  the  power  of  the 
board  of  town  supervisors  over  the  roads  in  their  respective  towns,  I  am  of  opinion 
that  such  power  extends  to  the  digeontinuance  of  all  roads  in  sach  towns,  and  to 
the  alteration  of  all  except  State  roads.  '  , 

Winona,  January  10th,  1859.  -    0.  H.  BEREY,  Atty.  Gen. 


Hon.  W.  H.  C.  rolsom : 

Sik:  I  answer  your  first  question,  that  the  commissioners  appointed  by  the  Gov- 
ernor to  divide  organized  counties  into  towns,  are  not  authorized  to  divide  a  county 
in  such  manner,  that  any  town  shall  contain  less  thaii  one  hundred  inhabitants. 
The  seeming  power  conferred  by  the  first  part  of  section  3,  of  the  act  for  township 
organization,  is  restricted  and  confined  subsequently  in  the  same  section.  The  au- 
thority there  given  is  not  absolute,  but  conditional  merely. 

Tour  second  inquiry  is  answered  in  the  foregoing.  The  commissioners  were  not 
authorized  to  erect  as  many  towns  as  there  were  townships,  irrespective  of  the  num- 
bet  of  inhabitants.  Tou  desire  to  know  wliether  the  city  of  Taylor's  Palls  is  enti- 
tled to  representation  in  the  board  of  county  supervisors?  You  do  not  state 
whether  your  city  government  was  organized  under  the  charter  of  July,  1858,  at  the 
time  of  the  passage  of  the  act  to  provide  for  township  organization.  ^  It  probably 
was  not.  Neither  does  it  appear  which  went  into  operation  first,  the  city  charter, 
or  new  county  organization.  But  I  do  not  think  that  either  of  these  questions  is 
material.  Other  questions  than  those  of  precedence  in  time  must  determine  your 
rights.  If  your  city  government  is  properly  organized,  I  think  your  city  is  entitled 
to  representation  by  wards,  as  provided  in  section  8,  page  72,  of  thfe  township  act. 

"Winona,  January  11th,  1859.  C.  H.  BEEBY,  Atty.  Gen. 


E.  H.  Brown,  Esq. : 

Sik:  Tours  of  the  5th  is  received.  The  facts  submitted  by  you,  and  on  which 
you  desire  my  opinion,  are  as  follows: 

First.  Previous  to  the  month  of.  October,  1856,  the  county  of  St.  Louis  was  or- 
ganized and  county  officers  appointed  to  "  hold  until  their  successors  should  be  duly 
elected  at  the  next  general  election."  ' 

Second.  In  October,  1856,  at  the  general  election,  county  officers  were  elected, 
including  register  and  surveyor.  The  first  qualified,  the  latter  did  not,  nothing  was 
said  about  vacancies. 

'  Third.  At  the  general  election  in  1857,  the  same  parties  were  voted  for,  for  the 
same  offices.    This  time  both  qualified. 

Fourth.  At  the  general  election  in  1858,  another  man  was  elected,  and  received 
his  certificate  as  register  of  deeds,  demanded  possession  of  the  office,  and  was  re- 
fused by  the  previous  incumbent. 

Fifth.  The  same  fact  as  to  the  surveyor,  except  that  the  claimant  elected  at  the 
election  in  October  last  does  not  hold  the  register's  certificate. 

Upon" these  facts  I  have  arrived  at  the  following  conclusions:  The  appointees  at 
the  organization  of  your  county,  could  not  hold  longer  than  until  the  next  general 
election,  providing  successors  should  then  be  elected;  without  such  election  they 
would  have  held  under  the  appointment.  But  an  election  was  had;  the  officers  tlius 
elected  were  for  a  regular  term. 

There  were  no  vacancies  to,  fill,  as  no  regular  terms  had  preceded.  At  the  first 
election  after  the  organization  of  the  county  a  register  was  required  to  be  elected 
by  sec.  1,  page  62  of  the  revised  statutes,  who  should  hold  two  years.    At  the  eleo- 
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tion  of  October  13th,  1857,  there  was  an  incumbent  of  this  office  who  had  served 
one  year  and  who  had  one  year  more  to  serve.  By  the  5th  section  of  the  schedule 
to  the  constitution,  it  is  provided  that  all  territorial  officers,  civil  and  military,  now 
holding  their  offices  under  the  authority  of  the  United  States  or  the  Territory  of 
Minnesota  shall  continue  to  hold  and  exercise  their  respective  offices  until  they 
should  be  superseded  by  the  authority  of  the  State.  You  will  observe  that  incum- 
bents at  the  adoption  of  ihe  constitution  were  continued  in  office  till  superseded  by 
authority  of  the  State.  The  constitution  in  adopting  the  territorial  officers  also 
adopted  the  territorial  laws  under  which  they  held.  These  laws  fix  the  time  for, 
which  such  officers  shall  hold,  and  provide  for  the  election  of  successors.  At  the 
adoption  of  the  constitution,  there  was  no  authority  for  electing  any  county  officer, 
except  under  those  lavrs. 

It  follows,  then,  that  unless  the  statutes  authorized  the  election  of  register,  in  the 
fall  of  1857,  such  election  was  without  authority,  and  void.  There  was  no  vacancy, 
the  regular  term  was  not  expired,  and  the  incumbent  was  continued  in  office  until 
his  successor  should  be  elected  under  the  statutes,  which  the  constitution  adopted. 
That  election  was  in  October,  1858.  The  person  so  elected  is  the  rightful  register, 
and  the  former  incumbent  should  vacate  in  his  favor.  In  the  case  of  the  surveyor 
my  conclusion  is  in  favor  of  the  person  elected  in  1857.  He  had  not  qualified  pre- 
viously, and  there  was  a  vacancy  which  he  was  elected  to  fill.  He  would  continue 
in  office  until  his  successor  is  duly  elected  and  qualified.  The  only  difficulty  seems 
to  be,  that  the  person  voted  for  last  fall  has  no  evidence  of  election.  The  oply 
proper  evidence  of  such  election  is  the  register's  certificate.  This  he  has  not  got. 
If,  however,  the  register  should  grant  the  proper  certificate  of  election,  I  do  hot  see 
why  he  would  not  be  entitled  even  now.  Without  such  evidence  of  his  election, 
however,  he  has  no  right  to  qualify. 

St.  Paul,  January  15th,  1859.  C.  H.  BEREY,  Atty.  Gen. 


Ii.  F.  Stark,  Esq. : 

Sie:  To  the  hrst  question  in  your  letter  of  the  11th  inst.,  I  answer.  The  law 
exempting  property  from  sale  for  taxes  is  as  it  was  before  the  passage  pf  the  Home- 
stead Exemption  Law.  See  sec.  7  of  said  Act.  Beooad—^Lands  merely  pre-empted 
but  not  paid  for  are  not  taxible.  The  improvements  may  be  treated  as  personal 
property  and  taxed  as  such. 

Winona,  January  18th,  1859.  C.  H.  BERRY,  Atty.  Gen. 


Messrs.  D.  Doyle,  J.  Copeland,  and  Others,  Commissioners,  &c. : 

Yours  of  the  19th  ultimo  is  at  hand.  The  question  of  the  amount  of  compensa- 
tion to  be  paid  by  a  county  for  expenses  incurred  under  act  of  March  19th,  1859, 
seems  in  a  measure  left  to  the  discretion  of  the  county  commissioners  or  supervisors. 
By  section  95  of  such  act,  the  county  officers  are  required  to  "  audit  such  bills  and 
accounts,  and  to  allow  all  fair  and  proper  charges  and  expenses  for  laying  out  such 
roads."  -  What  are  fair  and  proper  charges?  This  is  a  question  rather  of  fact  than 
of  law.  The  acceptance  of  a  portion  of  your  claim  which  they  may  see  fit  to  allow, 
does  not  preclude  you  from  suing  for  and  recovering  the  residue  to  which  you  may 
show  yourselves  entitled. 

February  9th,  1859.  C.  H.  BERRY,  Atty.  Gen. 

J.  H.  Reaney,  Esq.,  Collector,  &c.: 

In  answer  to  yours  of  the  31st  ult.,  I  have  to  say  that  lands  sold  for  taxes  con- 
tinue taxable  as  though  they  were  the  property  of  individuals.  Revised  Statutes, 
page  106,  sec.  57.    Taxes  so  assessed  are  to  be  paid  out  of  the  county  treasury  and 
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remain  a  lien  on  said  land  until  the  same  shall  be  redeemed.    It  cannot  of  course  at 
the  same'  time  be  chargeable  to  an  individual. 
February  10th,  1859.  C.  H.  BERRY,  Atty.  Gen. 

J.  M.  Doyle,  Esq. : 

Sik:  I  have  referred  your  letter  of  the4th  to  the  district  attorney  of  this  judicial 
district,  as  the  proper  officer  to  investigate  and  answer  your  questions.  I  will  say, 
however,  fcat  personal  property  is  liable  to  sale  for  taxes,  unless  especially  ex- 
empted by  statute.  The  exemptions,  under  the  Revised  Statutes,  are  those  to  be  re- 
garded ;  aiid  not  the  exemptions  made  by  the  laws  of  1858.  Whatever  might  be 
sold  for  taxes  previous  to  the  last  session  of  the  Legislature,  may  still  be  sold.  If 
you  can  show  that  property  levied  on  by  the  collector  for  tax,  was  sold  after  such 
levy,  for  the  purpose  of  defeating  the  same,  you  may  proceed  and  sell,  notwithstand- 
ing, as  all  such  sales,  made  with  such  intent,  are  void. 

February  10th,  1859.  C.  H.  BERRY,  Atty.  Gen. 


Patrick  Pox,  Esq.,  Treasurer  of  Chisago  County : 

Sie:  The  school  fund  is  made  by  law  inviolate.  But  this  provision  does  not 
authorize  the  treasurer  to  first  set  aside  a  sum  sufficient  to  pay  the  entire  school  tax 
for  the  county  unless  the  whole  tax  for  such  county  shall  have  been  collected. 
Where  there  is  a  deficiency  in  the  aggregate  amount  of  tax  collected  the  school 
fund  cannot  be  allowed  to  absorb  tha  money  wMch  with  this  is  levied  for  other 
purposes.  The  apportionment  for  schools  should  be  pro  rata  merely.  When  the 
iproportion  of  the  money  collected  to  be  appropriated  to  the  support  of  schools  shall 
be  ascertained  and  set  aside,  your  next  duty  will  be  to  pay  the  amount  due  the 
State.  The  same  rule  of  apportionment  does  not  hold  with  funds  raised  for  expenses 
of  the  county  generally. 

Winona,  February  11th,  1859.  C.  H.  BERRY,  Atty.  Gen, 


Wm.  Blchards,  Esq.,  District  Attorney,  Meeker  Co. : 

Sie:  Yours  of  February  21st,  is  received.  In  reply  to  your  inquiry  I  have  to 
state  that  the  construction  given  to  the  township  organization  law,  in  the  form  of 
the  collector's  warrant,  is  in  my  view  the  true  one.  It  is  not  intended  by  the  legis- 
lature to  pay  a  collector^  except  for  services  actually  performed.  The  law  offers  no 
bounty  for  neglect.  This  matter  rests  upon  the  same  principle  which  fixes  the 
compensation  of  a  sheriff.    If  he  collects  nothing,  he  gets  nothing. 

Winona,  February  28th,  1859.  0.  H.  BERRY,  Atty.  Gen. 


E.  H.  Bingham,  Esq.,  Treasurer  of  Winona  County: 

Sib:  I  was  called  upon  to-day  by  Mr.  Windom  of  Winona  in  reference  to  the 
proportion  of  money  collected  in  your  county,  to  be  paid  to  the  State  treasurer,  and 
to  be  retained  for  school  purposes.  To  such  inquiry  I  reply  that  the  rule  adopted  is 
to  preserve  the  school  fund  inviolg,te,  but  not  to  allow  such  fund  to  absorb  moneys 
collected  for  other' purposes.  If  there  is  a  deficit,  the  loss  must  fall  equally  on  the 
the  school  and  county  fund.  ■  After  the  school  fund  is  apportioned  and  set  aside, 
the  dues  of  the  State  are  to  be  next  satisfied.  The  school  fund  is  the  only  one  which 
the  claim  of  the  State  will  not  take  precedence  of. 

St.  Paul,  March  9th,  1859.  0.  H.  BERRY,  Atty.  Gen. 
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To  His  Excellency,  H.  H.  Sibley : 

Sib:  To  your  communication  of  this  date  I  respectfully  answer:  By  a  special 
act  of  the  legislature  approved  March  20th,  1858,  certain  territory  therein  described 
was  "  created  into  the  county  of  Monroe  "  and  taken  from  the  previously  existing- 
counties  of  Mille  Lac,  Isanti  and  Benton.  As  described  in  the  act,  the  county  of 
Monroe  was  to  consist  of  four  hundred  and  eight  square  miles,  three  hundred  and 
sixty  from  the  counties  of  Mille  Lao  and  Benton,  and  the  remaining  forty-eight  square- 
miles  from  the  county  of  Isanti.  The  action  of  the  legislature  in  the  foirmation  of 
this  county  seems  to  be  in  all  respects  correct. 

By  the  constitution  of  the  State  of  Minnesota,  the  powers  previously  vested  in 
the  legislative  assembly,  relative  to  the  formation  of  new  counties,  and  the  change 
of  county  lines,  was  very  materially  restricted. 

By  article  11,  section  1,  it  is  provided  that  "  the  legislature  may  from  time  to  time 
establish  and  organize  new  counties,  but  no  new  county  shall  contain  less  than  four- 
hundred  miles ;  nor  shall  any  county  be  reduced  below  that  amount,  and  all  laws 
changing  county  lines  in  counties  already  organized,  and  for  removing  county  seats, 
shall  before  taking  effect  be  submitted  to  the  action  of  the  county  or  counties  to  be- 
affected  thereby,  at  the  next  general  election  after  the  passage  thereof,  and  be 
adopted  by  a  majority  of  such  electors.  Counties  now  established  may  be  enlarged,, 
bu;,  iioi;  reduced  uelowfour  hundred  square  miles."  'The  negative  pro  visions  of  this 
section,  are  imperative.  They  are  not  merely  directory,  leaving  the  legislature  an 
option  to  comply  or  not  at  pleasure,  but  if  they  are  not  fully  complied  with,  they 
are  prohibitory.  It  is  indispensable,  that  the  county  must  contain  four  hundred 
square  miles.  It  is  true  the  word  "square  "  is  omitted  in  the  body  of  the  section 
making  this  requirement,  but  the  meaning  is  obvious.  It  can  have  no  otlier  con- 
struction. Again,  in  counties  already  organized,  a  majority  of  the  electors  of  such 
counties  must  ratify  a  proposed  change  of  county  lines,  before  the  action  of  the 
legislature  can  be  operative.  It  is  not  necessary  to  determine  whether  the  reference 
in  the  constitucion,  co  "  counties  already  organized,"  refers  to  counties  organized  at 
the  adoption  of  the  constitution,  or  that  shall  be  organized  at  the  time  of  any  pro- 
posed legislative  action  affecting  them,  as  all  of  the  counties  interested  in  the  mat-  ' 
ter  under  consideration,  existed  at  the  ad&ption  of  the.constitution,  in  their  present 
form.  A  question  does  arise,  however,  whether  the  provision  requiring  a  majority 
vote  of  the  electors  of  the  county,  or  counties,  to  be  affected  by  the  formation  of  the 
county  of  Mpnroe,  to  render  the  action  of  the  legislature  effective,  means  a  majority 
of  such  votes  collectively,  or  a  majority  of  the  votes  of  each  individual  county  to  be 
so  affected?  Can  a  majority  in  one  organized  county,  in  favor  of  a  change,  over- 
ride a  smaller  majority  in  another  organized  county,  against  it  ?  I  have  examined 
the  debates  of  the  constitutional  convention,  in  relation  to  the  right  of  counties  in 
maintaining  their  boundaries,  and  the  location  of  their  county  seats,  and  am  satis- 
fled  the  intention  in  the  provisions  referred  to,  was  to  furnish  protection  to  such 
as  saw  fit  to  avail  themselves  of  it,  against  dismemberment  of  the  legislature,  as 
well  as  aggressive  and  interested  schemes  of  counties,  which,  with  more  population, 
may  covet  the  territory  of  the  more  sparsely  settled.  If  such  is  not  the  case,  it  is 
difficult  to  see  what  beneficial  purpose,  in  our  constitution,  such  a  provision  may 
subserve.  It  is  practically  the  vote  of  the  people  of  each  county  from  which  a  new 
county  is  to  be  formed,  and  not  the  act  of  the  legislature,  which  is  operative.  The 
first  general  election  after  the  passage,  was  held  in  October,  1858.  The  vote  was 
taken  in  the  counties  of  Benton  and  Isanti,  the  former  pronouncing  in  favor  of  the 
new  county  by  a  majority  of  201,  and  the  latter  against,  by  a  majority  of  three 
votes.  This  result  is  in  my  view  coi;iclusive  as  to  that  portion  of  the  territory  to 
be  taken  from  the  county  last  named.  In  the  composition  of  the  new  county,  forty- 
eight  square  miles  were  to  be  taken  from  the  county  of  Isanti,  which  being  thus  re- 
fused, rendered  the  act  with  reference  to  so  much  entirely  inoperative.  The  county  " 
of  Mille  Lac  was  formed  by  act  of  the  territorial  legislature,  approved  May  22d,. 
1857.  But  this  county  does  not  appear  to  have  been,  either  at  the  adoptiom  of  the- 
constitution,  or  the  passage  of  the  act,  so  far  organized,  as  to  come  within  the  pro-  ■ 
visions  of  the  constitution.    Hence,  no  vote  was  taken  in  such  county„    It.  does- 
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not  appear  that  any  was  authorized,  or  if  taken,  could  have  affected  the  question. 
So  far  therefore  as  the  act  covers  territory  in  Benton  and  Mille  Lac  counties,  there 
appears  to  be  no  objection.  But  the  whole  amount  of  such  lands,  is  only  860  square 
miles,  forty  miles  less  than  the  minimum  quantity  necessary  to  form  a  new  county. 
It  will  be  apparent,  therefore,  that  no  such  county  as  the  county  of  Monroe  exists 
in  our  State,  and  hence  that  the  Governor, is  not  authorized  to  take  measures  for  its 
organization.  As  to  the  county  of  Jackson,  it  appears  to  have  been  created  by  the 
act  of  the  territorial  legislature,  approved  May  23d,  1857,  but  has  not  been  fully  or- 
ganized. The  same  act,  secti(m  11,  provides  that  "The  Governor  shall  appoint 
three  persons  for  such  county,  being  residents  and  legal  voters  thereof,  commis- 
sioners for  said  county,  with  full  power,  &c.,  to  complete  the  organization  of 
such  county."  By  the  "Act  to  provide  for  township  organization,"  the  Governor  is 
authorized  and  required  to  "  appoint  three  persons  to  act  as  commissioners  in  eacli  of 
the  organized  counties  in  this  state,  who  shall  be  residents  thereof,  to  divide  such 
county  into  towns  under  the  provisions  of  this  act."  I  am  not  clear  as  to  the  mean- 
ing of  this  expression  "  organized  counties  in  this  State."  I  am  inclined  to  the 
opinion,  that  it  xae&ns  fully  organized.  If  such  be  the  case,  commissioners  must  be 
appointed  for  a  double  purpose,  or,  perhaps,  two  sets  of  commissioners,  one  to  or- 
ganize and  put  the  government  into  operation,  and  the  other  set  to  divide  tlie  county 
into  towns.  The  same  men  may  be  charged  with  both  duties.  The  first,  to  organ- 
ize a  provisional  government,  and  the  second,  to  perfect  a  more  permanent  one 
under  the  township  law. 

St.  Paul,  March  9th,  1859.  0.  H.  BEERY,  Atty.  Gen. 


To  the  Board  of  Supervisors  of  Carver  County ; 

Mr.  Jacob  B.  Ebing,  treasurer  of  your  county,  has  requested  on  behalf  of  your 
body  an  answer  to  the  question:  "Is  a  town  collector  entitled  to  percentage  on  tlie 
whole  amount  of  the  tax  named  in  his  warrant,  or  only  to  a  percentage  on  so  much 
as  he  collects?" 

The  words  of  the  act  are,  (township  law,  page  40,  sec.  5,)  "  which  compensation 
shall  be  three  per  cent,  on  the  hundred  dollars  of  tax."  What  tax  ?  The  tax  named 
in  his  roll,  or  tax  collected?  There  is  nothing  in  the  act  to  settle  the  question 
either  way.  It  is  to  be  governed  entirely  by  analogy,  and  by  public  policy.  All 
analogy,  so  far  as  I  am  able  to  discover,  is  against  the  construction  allowing  to  the 
collector  for  labor  required  of  him,  rather  than  for  labor  performed.  I  do  not  find 
a  single  case  where  such  construction  has  been  allowed  to  obtain.  But  it  ought  not  ■ 
to  obtain.  The'  public  welfare  demands  that  it  should  not.  This  allowance  is  in- 
tended as  a  reward  for  labor  done  and  performed,  not  a  mere  gift  to  a  collector, 
whether  he  does  anything  or  not.  Were  it  otherwise,  but  few  collectoi-s  would  take' 
any  pains  in  the  performance  of  their  duties.  They  would  take  such  moneys  as 
would  be  tendered  and  not  trouble  themselves  any  further.  To  carry  the  conse- 
quences of  such  a  rule  a  little  farther,  (and  there  is  hardly  any  absurd  length  to 
which  it  will  not  go,)  the  collector  on  receiving  his  warrant  may  return  it  without 
any  collections,  and  still  receive  full  pay ;  his  services  thus  becoming  a  sort  of 
outgo  instead  of  income.  It  is  clear,  therefore,  that  public  policy  as  well  as  prece- 
dent forbids  such  construction,  and  demand  that  the  pay  of  the  collector  should  be  - 
for  actual  services,  and  moneys  collected,  and  not  a  bounty  for  neglect. 

St.  Paul,  March  31st,  1859.  C.  H.  BEB.RY,  Atty.  Gen. 


Hon,  W.  r.  Dunbar,  State  Auditor: 

Sir:  I  have  received  your  letter  of  the  5th  inst..  In  which  you  ask  answers  to 
the  following  questions : 

First.  "What,  under  the  laws  of  the  State,  is  to  be  regarded  as  the  'capital  stock' 
of  a  bank?" 
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Second.  "Is  there  any  distinction  between  the  'capital  stock'  of  a  bank,  and  the 
securities  deposited  with  the  Auditor,  in  exchange  for  circulating  notes?" 

Third.  "Should  the  Auditor  countersign  and  deliver  to  a  bank,  circulating 
notes,  to  an  amount  greater  than  the  amount  of  capital  stock  specified  in  the  cer- 
tificate of  organization  of  such  bank  ?  "  I  shall  answer  your  questions  in  the  fore- 
going order. 

It  is  to  be  observed  that  a  bank  is  an  organization  differing  widely  from  a  com- 
pany, or  association  of  individuals  for  purposes  of  trade,  in  tliis,  that  whereas  the 
individual  or  association  is  the  sole  embodiment  of  the  concern,  and  alone  respon- 
sible for  its  transactions,  the  bank  is  a  quasi  public  institution,  invoking  the  aid  of 
the  state  for  its  very  existence,  and  in  whose  transactions  the  state  is  a  party.  The 
state  is  alone  the  trustee  of  the  bill  holder,  the  party  to  whose  aid  he  looks  for  pay, 
in  case  the  bank  fails  to  meet  its  obligations;  a  third  person  in  the  relations  be- 
tween a  bank  and  the  people.  The  credit  of  .a  currency  is  not,  under  our  laws,  de- 
pendent upon  the  ready  means  ,in  bank  for  its  redemption.  For  obvious  reasons 
this  is  now  seldom  considered.  Paying  in  capital,  is  equivalent  to  making  such 
funds  legally  available  in  the  bank.  The  law  prescribes  how  that  shall  be  done, 
and  when  presented  does  not  even  inquire  whether  such  securities  are  even  paid 
for  by  the  broker.  The  question  is,  what  security  is  held  by  the  State  for  these 
promises  to  pay  ?  If  that  is  sufficient,  inquiry  is  Silenced.  Hence,  without  a  dol- 
lar of  specie,  where  the  securities  are  ample,  the  bills  of  a  bank  are  good  for  gold 
to  their  full  amount.  Even  gold  in  the  bank  vaults  will  not  do.  The  State,  in  its 
character  of  trustee  for  the  bill  holder,  and  supervisor  of  the  bank,  received  and 
holds  all  the  property  actually  necessary  to  be  paid  in,  to  entitle  a  bank  to  go  into 
operation.  By  the  general  banking  law  of  this  State,  sec.  10,  "the  aggregate  of  the 
capital  stock  of  any  bank  shall  not  be  less  than  twenty-five  thousand  dollars."  Sec. 
11,  subdivision's,  specifies  that  the  certificate  of  organization  of  a  bank  shall  spec- 
ify "  the  amount  of  the  capital  stock  of  such  bank,  and  the  number  of  shares  into 
which  the  same  shall  be  divided,"  and  4th,  '.'  the  name  and  place  of  residence  of  the 
shareholder  or  shareholders  in  such  bank,  and  the  number  of  stores  held  by  them 
respectively."  These  are  preliminary  requisites  to  the  existence  of  corporate  pow- 
ers in  a  proposed  bank.  Not  only  is  the  minimum  of  the  "capital  stock"  pre- 
scribed, but  the  amount  of  such  capital  must  appear  of  record,  and  the  name  and 
amount  owned,  by  the  person  to  whose  credit  it  is  to  stand.  Still  further,  this 
trustee  of  the  bill  holder,  and  supervisor  of  the  bank,  must  have  actual  possession  of 
the  securities,  which  is  a  prerequisite  for  any  liability  on  the  part  of  the  bank,  as 
"  no  such  association  or  banker,  shall  commence  the  business  of  banking  under  this 
act,  until  such  association  or  banker,  shall  have  deposited  with  the  auditor  of  the 
State  the  securities  required  by  this  act."  We  must  conclude,  therefore,  that  the 
securities  deposited  by  a  bank  or  banking  association  in  pursuance  of  the  statute, 
and  these  alone,  are  intended  by  the  terms  "  capital  stock  "  as  used  in  the  statute. 
From  the  foregoing  considerations  it  will  be  apparent  that  there  is  no  distinction 
between  the  capital  stock  of  a  bank,  and  the  securities  deposited  with  the  auditor 
in  exchange  for  circulating  notes.     , 

Your  next  inquiry  is:  "Should  the  auditor  countersign  and  deliver  notes  to  a 
greater  amount  than  the  amount  of  capital  stock  specified  in  the  certificate  of  or- 
ganization?" The  capital  stock  being  synonymous  with  the  securities  deposited, 
of  course,  the  a,mount  of  notes  issued  must  not  exceed  such  capital.  But  your 
question  involves  another  of  importance,  which  it  would  be  well  to  consider,  viz.: 
Must  the  amount  of  capital  stock  entitling  the  banker  or  bankers  to  receive  notes 
appear  of  record  from  the  certificate  of  organization  ?  or  must  such  banker  or  bank- 
ing association  in  their  transactions  with  the  auditor  acknowledge  all  securities  on 
which  they  receive  notes,  as  capital  stock? 

It  is  provided  by  the  statute,  sec.  21,  that  "the  stockholders  in  each  bank  shall 
be  individually  liable  in  amount  equal  to  double  the  amount  of  stock  owned  by 
them,  for  all  the  debts  of  such  bank,  and  such  individual  liability  shall  continue 
for  one  year  after  any  transfe]f  or  sale  of  stock  by  any  stockholder  or  stockholders," 
and  for  the  purpose  of  a  clear,  direct  and  simple  way  of  informing  the  public  who 
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are  such  owners  of  the  capital  stock,  in  addition  to  the  certificate  before  referred  to, 
the  bank  must  "at  all  times  keep  a  true  and  correct  list  of  the  names  of  all  the 
shareholders  of  such  bank,  -with  the  amount  of  stock  held  by  each,  the  time  of 
transfer  and  to  whom  transferred,  and  shall  file  a  copy  of  such  list  in  the  office  of 
the  register  of  deeds  of  the  county  wherein  such  bank  may  be  located,  and  also  in 
the  office  of  the  auditor,  of  State,  on  the  first  Monday  in  January  and  July  of  each 
year."  The  personal  liability  of  a  stockholder  is  based  upon  the  amount  of  stock 
owned  by  him,  or  in  other  words,  upon  the  amount  of  his  interest  in  the  securities 
deposited  with  the  auditor  of  State.  Whether  lie  would  be  also  liable  on  account 
of  property  not  invested  in  such  securities,  is  foreign  to  the  present  inquiry.  In 
determining  that  question  whether  a  court  would  confine  itself  to  the  technical 
sense  in  which  the  terms  "capital  stock"  are  understood,  is  wholly  immaterial. 
Even  if  it  has  a  broader  sense  than  the  one  I  have  before  given  it,  such  latitude  of 
construction  would  make  the  foregoing  view  of  it  still  more  obvious.  Por  the  pur- 
pose of  public  security  the  law  has  placed  an  easy  and  expeditious  mode  of  deter- 
mining the  amount  of  a  banker's  personal  liability,  by  referring  to  the  exhibits  as 
to  the  amount  and  ownership  of  capital  stock,  before  referred  to,  and  has  attempted 
to  make  the  proof  of  such  liability  easy  of  access  to  all  concerned. 

In  section  12  of  the  banking  act,  it  provides  that  "  a  copy  of  the  certificate  re- 
quired by  the  next  preceding  sections,  duly  certified  by  the  register  of  deeds  of  the 
county,  or  by  the  auditor  of  the  state,  may  be  used  as  evidence  in  all  courts  for  or 
against  such  bank;  or  any  person  or  persons  for  or  against  whom  any  such  evi- 
dence may  be  necessary  whether  on  civil  or  criminal  trial."  Of  course,  such  evi- 
dence under  any  other  construction  than  that  here  given  would  fail  to  meet  the 
intentions  of  the  law.  Thus,  if  securities  may  be  deposited  with  the  auditor  in  ex- 
change for  circulating  notes,  and  those  securities  not  appear  of  record  as  capi- 
tal stock,  a  banking  association  may  have  a  circulation  of  hundreds  of  thousands 
of  dollars,  for  which,  so  far  as  the  records  and  this  evidence  would  show,  there 
would  be  no  personal  liability  whatever.  In  case  of  an  assoetation,  it  would  be 
nearly  impossible  in  any  event  to  supply  this  defect.  Twenty-five  thousand  dol- 
lars is  the  lowest  amount  of  capital  which  a  bank  is  authorized  to  start  with. 
But  to  enable  one  to  increase  its  circulation  and  extend  its  business,  it  is  provided, 
section  18,  that  "it  shall  be  lawful  for  any  person,  or  association  of  persons,  organ- 
ized under  the  provisions  of  this  act,  by  his  or  their  articles  of  association  to  pro- 
vide for  an  increase  of  their  capitaVstock."  Why  increase  the  capital  stock  when 
it  is  not  necessary  to  the  increase  of  the  banking  business  V  Where  is  even  the  con- 
venience of  this  provision  unless  it  bears  upon  the  means  to  be  made  use  of  by  the 
banks  ?  If  it  does  not  confer  pow.ers  which  the  banks  would  not  otherwise  pos-  ' 
sess,  and  which  may  be  necessary  to  them,  it  is  worse  than  useless,  because  its  tend- 
ency is  to  mislead.  On  the  other  hand,  it  is  contended  that  respectable  precedent, 
in  another  state,  allows  the  Circulation  to  exceed  the  securities  deposited.  It  is  said 
that  banks  in  the  state  of  New  York,  established  under  the  free  banking  law  sim- 
ilar to  ours  as  regards  stocks  and  capital,  had  in  many  cases  previous  to  the  panic 
circulation  exceeding  their  capital  three  to  one.  I  have  not  the  statistics  at  hafid 
to  verify  this  statement. 

It  is  well  known,  however,  that  a  large  majority  of  the  banking  capital  of  the 
State  of  New  York  is  employed  in  business  under  laws  existing  previous  to  the  so- 
called  free  banking  law  of  that  State.  Until  recently,  many  of  those  banks  were 
established  under  the  act  entitled  "An  act  to  create  a  fund  for  the  benefit  of  the 
creditors  of  certain  moneyed  corporations  and  for  other  purposes,"  passed  in  the  year 
1829,  and  commonly  known  as  the  "  safety  fund  act."  They  were  called  "  safety 
fund  banks."  They  were  not  required  to  deposit  their  capital  stocks  with  the 
state,  but  only  to  make  a  statement  of  capital  stock  paid  in,  and  to  pay  to  the  Comp- 
troller a  small  percentage  on  such  capital  from  time  to  time,  in  consideration  of 
which  the  State  agreed  to  act  as  insurer  of  the  creditors  or  bill  holders.  The  restric- 
tion on  circulation  was  as  follows :  "It  shall  not  be  lawful  for  any  such  monied  cor- 
poration to  issue  or  have  outstanding  or  in  circulation  at  any  time,  an  amount  of  notes 
or  bills  loaned  or  put  in  circulation  as  money  exceeding  twice  its  capital  stock  then 
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paid  in  and  actually  possessed;  nor  shall  its  loans  and  discounts  exceed  twice  and 
a  half  of  the  amount  of  its  capital  stock  so  paid  in  and  possessed."  TIiis  was  re- 
stricted somewhat  by  statute  passed  in  1837,  and  further  modified  in  1«4B.  Of 
course,  the  safety  fund  banks  availed  themselves  of  this  privilege,  and  their  circu- 
lation exceeded  their  capital.  The  evil  consequences  of  such  a  permission  are  pal- 
pable, and  the  New  York  Legislature  has  labored  almost  incessantly,  for  thirty 
years,  to  ensure  a  basis  for  circulating  notes,  not  subject  tathe  acts  of  banking  as- 
sociations, whether  §uch  acts  are  from  design  or  misfortune. 

Our  Legislature  had  the  same  obiect  in  view  and  did  follow  in  many  things  the 
free  banking  law  of  New  York;  thus  taking  the  best  results  of  experience,  they  re- 
moved in  this,  as  in  other  things,  the  causes  which  have  so  long  governed  legisla- 
tion and  the  banking  svstem  at  the  East.  I  do  not  find  in  the  later  acts  of  New 
York  or  in  the  banking  laws  of  this  State  any  authority  for  the  practices  claimed, 
and  do  not  believe  there  is  any  such  right. 

The  securities  deposited  with  you  should  be  acknowledged  as  capital  stock,  and 
until  such  acknowledgment  appears  of  record,  so  as  to  be  capable  of  documentary 
proof  as  prescribed  by  the  statute,  I  do  not  think  you  are  authorized,  to  deliver  coun- 
tersigned notes  upon  such  deposit. 

WmoNA,  April  8th,  1859.  C.  H.  BEREY,  Atty.  Gen. 


H.  H.  Sibley,  Governor  of  Minnesota: 

Sir:  In  answer  to  the  note  of  your  excellency  of  this  date,  I  respectfully  state 
that  by  statute  laws  of  1852,  page  35,  see.  6,  the  Governor  was  authorized  to  appoint 
a  judge  of  probate  for  the  county  of  Pembina,  to  hold  until  his  successor  should 
"be  elected  at  the  next  general  election  of  said  county  of  Pembina,  and  duly  quali- 
fied according  to  law."  AVhether  this  power  to  appoint  has  been  exercised  I  do  not 
know.  If  it  has  it  may  be  fairly  doubted  whether  the  Governor  has  any  further 
authority  to  act.  If  not  he  may'lawfully 'appoint  to  hold  until  the  next  election, 
when  the  people  will  be  required  to  elect.  The  Governor's  authority  to  appoint 
auctioneers  in  the  various  counties  of  the  State  appears  to  be  unquestionable,  ex- 
cept perhaps  when  the  same' may  conflict  with  certain  municipal  regulations.  It  is 
impossible  to  say  whether  the  proposed  appointments  conflict  with  local  statutes,  as 
no  particular  locality  is  named  by  your  excellency.  Under  a  statute  passed  March 
1st,  A.  D.  1852,  the  Governor  may  establish  election  precincts  in  unorganized  coun- 
ties on  the  application  of  resident  voters.  See  laws  and  reports  1853,  Biv.  Gen.  Laws, 
page  37.  Tlie  township  organization  act  of  1858  in  no  way  conflicts  with  this  au- 
thority, as  the  latter  law  applies  to  organized  counties,  and  the  former  to  counties ' 
unorganized. 

As  to  whether  such  precincts  can  be  established  in  Indian  reservations,  it  is  sub- 
jnitted  that  the  organic  act  creating  the  territory  of  Minnesota  makes  no  difference 
in  the  establishment  of  the  territorial  government  between  Indian  and  other  lands. 
The  law  is  equally  binding  upon  all.  Neither  is  there  any  restriction  in  the  powers 
■  allowed  to  the  territorial  legislature.  It  has  practically  never  recognized  any  dif- 
ference. Witness  the  formation  of  the  county  of  Pembina  in  1849,  and  its  organ- 
ization in  1852,  both  prior  to  the  ratification  of  the  treaty  of  Mendota.  Also  the 
formation  of  the  county  of  Wabashaw  in  1856,  and  the  establishment  of  the  county 
seat  in  the  Sioux  half  breed  reserve.  This  reserve,  in  the  tenure  by  which  the  mixed 
bloods  held  it  by  the  treaty  of  Prairie  du  Chien,  1830,  differed  in  nothing  from  In- 
dian lands,  yet  the  county  was  composed  almost  entirely  of  such  reserve  before  tK^ 
extinction  of  tlie  half  breed  title.  It  is  true  the  soil  of  a  reservation  may  not  be 
sold  or  permanently  occ'upied  so  as  to  exclude  the  rightful  occupants,  yet  personal 
property  thereon  is  as  much  subject  to  taxation  as  though  located  in  any  other  place. 
So  a  person  living  thereon,  although  his  occupancy  may  be  a  trespass  under  the 
laws  of  Congress,  is  still  within  the  protection  of  the  local  law,  and  his  rights  of 
person  and  property  are  sacred.  But  all  occupants  of  Indian  lands  are  not  tres- 
passers.   Many  are  authorized  to  go  there,  and  even  commanded  so  to  do,  by  the 
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Federal  government ;  but  those  thus  situated  are  not  thereby  disenfranchised.  They 
still  have  and  may  enjoy  their  political  rights.  For  such,  the  establishment  of  elec- 
tion precincts  and  even  town  organizations  becomes  necessary  and  lawful.  Such 
organizations  confer  no  authority  to  occupy  the  soil ;  they  are  primarily  for  such  as 
may  rightfully  go  there.  It  is  their  right  to  demand  them,  and  of  course  within 
the  powers  of  the  executive  to  comply  with  such  reijuest. 
St.  Paul,  July  11th,  1859.  C.  H.  BEEEY,  Atty.  Gen. 


Messrs.  Joseph  Haskell,  John  Coleby,  Robert  Hich,  Commissioners  on  Beads 
and  Bridges : 

Gentlemen:  In  yours  of  the  17th  ult.  you  ask  substantially  the  following  ques- 
tions : 

1st.  In  case  where  roads  were  located  over  government  lands  before  the  organi- 
aation  of  the  Territorial  government,  but  not  opened,  and  such  lands  have  since 
become  private  property,  can  such  roads  be  forced  open  under  such  location  ? 

In  this  case  there  appears  to  me  to  be  an  abandonment  of  right  to  these  roads,  if 
any  was  ever  acquired  by  the  public.  It  is  well  settled  as  a  rule  of  law,  that  a  non- 
user  of  a  put)lic  right  may  work  a  forfeiture  of  the  same,  qualified  of  course  by  the 
■circumstances  of  the  case.  Where,  through  the  apparent  abandonment  of  a  public 
way  for  an  unreasonable  time,  private  rights  have  accrued,  the  public  is  estopped. 

I  do  not  think  the  action  of  the  commissioners  under  the  laws  of  Wisconsin  in 
laying  out  roads  which  have  not  been  opened  and  in  actual  use,  can  or  should  be 
•enforced  against  individual  interests  subsequently  acquired.  What  length  of  time 
is  requisite  to  raise  the  presumption  of  abandonment  by  the  State  is  not  certain. 
Four  years,  six  and  eight  years  are  mentioned  as  sufficient  to  raise  the  presump- 
tion. It  is  probable  that  a  period  even  shorter  than  four  years,  if  accompanied  with 
proof  of  undisturbed  use  inconsistent  with  the  public  claim,  would  be  suflflcient  to 
•establish  a  waiver.  Each  case  will,  to  some  extent,  have  to  stand  on  its  own  mer- 
its ;  but  it  is  probably  safe  to  assume  that  a  failure  to  open  a  road  for  six  years  after 
it  is  laid  out,  especially  if  private  rights  intervene,  would  be  a  waiver  on  the  part 
of  the  State.    This  applies  equally  to  your  second  inquiry,  • 

3d.  As  to  roads  located  under  provision  of  Territorial  law  which  have  been  opened 
and  used  by  the  public  "  without  let  or  hindrance "  on  the  part  of  individu'alSj 
whether  damages  have  been  assessed  or  not,  I  think  they  involve  a  public  right. 
It  does  not  matter  whether  such  roads  were  opened  under  special  order  to  do  so,  or 
not,  if  the  preliminaries  had  been  complied  with,  and  such  roads  had  been  properly 
laid  out.  In  such  case  it  is  enough  that  they  are  open  and  the  public  in  possession. 
They  are  then  public  roads  of  the  towns  in  which  they  lie,  (Township  Organiza- 
tion, sec.  25,  page  71,)  and  as  such  fully  under  the  power  of  the  supervisors  "to  reg- 
ulate "  and  keep  in  order,  (same,  page  46,  sec.  1.)  It  makes  no  difference  whether 
such  roads  are  State  or  county  roads,  they  are  fully  under  the  control  of  the  towns 
for  all  purposes  except  alteration  or  discontinuance.  This  right  and  duty  of  the 
town  supervisors  does  not  necessarily  exclude  a  concurrent  right  in  the  board  of 
county  supervisors ;  nor  does  any  right  of  the  county  board  interfere  with  the  right 
or  duties  of  the  town  supervisors. 

Where  the  rights  of  the  State  have  not  been  lost,  and  a  road  has  been  legally 
located  through  any  town,  whether  by  State  or  any  other  authority,  the  supervisors 
of  such  town  have  a  right,  and  it  is  their  duty,  to  force  open  such  road,  and  in  doing 
so,  settle  the  question  of  damages  or  have  it  settled,  (same,  61,  sec.  6,)  compel  the 
performance  of  road  labor  on  such  roads,  and  do  any  and  all  acts  respecting  the 
same,  which  shall  be  for  the  public  good,  short  of  alteration  or  discontinuance. 

As  to  the  details  of  the  supervisors'  duties  in  their  respective  towns,  I  must  re- 
fer you  to  the  instructions  given  in  the  pamphlet  printed  by  order  of  the  Legisla- 
ture, entitled  an  "Act  for  township  organizations." 

St.  Paul,  July  12th,  1859,  C,  H.  BERET,  Atty.  Gen. 
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H.  D,  Bristol,  Esq.,  County  Auditor  of  Fillmore  Co.: 

Sib:  A  citizen  of  this  state  can  be  taxed  at  the  place  of  his  residence  for  all  per- 
sonal property  owned  by  him,  including  demands  for  money  loaned,  whether  to 
parties  in  or  out  of  the  state. 

St.  Paul,  July  13th,  1859.  C.  H.  BERRY,  Atty.  Gen. 

J.  W.  Bill,  Esq.,  Chairman  Board  Supervisors,  Waterford,  Dakota  Co. : 

Sir:  The  supervisors  of  a  town  have  a  right  to  divide  their  respective  towns 
into  road  districts  at  any  Mme  during  the  year,  if  not  less  than  ten  days  before  the 
annual  town  meeting.  Whenever  a  vacancy  shall  occur  in  the  office  of  overseer  of 
highways,  either  from  the  creation  of  a  road  district  or  otherwise,  a  justice  of  the 
peace,  chairman  of  thei  board  of  supervisors,  and  town  clerk  may  appoint  such  officer.  ' 
St.  Paul,  July  13th,  1859.  C.  H.  BERRT,  Atty.  Gen. 


Hon.  W.  F.  Dunbar.  ' 

Sir:  I  have  examined  the  law  in  relation  to  your  compensation  for  services  per- 
formed under  sections  24,  26,  and  28  of  the  general  banking  law  of  this  State,  and 
conclude  as  follows :  1st.  There  is  no  provision  by  statute  granting  pay  for  such 
services.  The  compensation  provided  in  Sec.  41  appears  to  be  exclusively  for  serv- 
ices performed  at  and  before  the  delivery  of  countersigned  notes  by  the  auditor. 
Sec.  42  is  for  "services  in  selling  stocks  and  redeeming  notes"  of  closed  banks. 
2d.  The  Legislature  seems  to  have  omitted  this  and  left  it  entirely  between  the  au- 
ditor and  parties  for  whom  the  duties  are  performed.  There  is  no  prohibition,,  and 
therefore  your  pay  is  the  subject  of  special  agreement. 

St.  Paul,  July  19th,  1859.  0.  H.  BERRY,  Atty.  Gen. 


His  Excellency,  H.  H.  Sibley : 

Sir  :  I  have  examined  the  memorial  of  Messrs.  Abbott,  Ketchum,  Hankins  and 
others,  citizens  of  the  county  of  Isanti,  praying  for  an  organization  of  said  county," 
which  said  memorial  and  accompanying  papers  were  transmitted  by-your  Excellency 
to  me.  I  have  also  deemed  it  expedient  to  notify  the  acting  register  of  deeds  of 
said  county,  Mr.  D.  A.  Young,  to  show  cause  if  any  exists  why  such  reorganization 
should  not  be  had.  In  pursuance  of  such  notice  a  hearing  has  been  had.  Gen. 
"Wagner  of  Cambridge  for  the  memorialists,  and  Mr.  Young  contra.  Prom  the  pa- 
pers submitted,  and  from  the  facts  admitted  on  the  argument^  it  appears  that  the 
commissioners  appointed  by  the  Governor  in  Pebruary,  1857,  to  organize  said 
county,  did  not  accept  such  appointment,  nor  enter  upon  the  discharge  of  said  du- 
ties. It  seems  the  register  of  deeds  did  accept  such  appointment,  but  did  not  go  to 
reside  in  said  county,  but  resided  in  the  city  of  St.  Paul,  where  his  office  was  kept, 
until  some  time  in  the  month  of  June  following  such  appointment,  when  the  regis-i 
ter  resigned.  A  man  named  Griswold  next  claimed  to  act  as  register  of  deeds,  butj 
by  what  authority,  does  not  appear.  He  kept  no  records  and  died  in  1858.  There 
is  no  record  of  an  election  in  1857.  On  the  6th  day  of  April,  18§8,  as  appears  from 
a  letter  or  certificate  filed  with  Hon.  W.  P.  Dunbar,  and  signed  by  Hugh  Wiiery, 
chairman  of  board  of  commissioners,  said  county  was  divided  into  towns,  sevffli  in 
number,  and  named  by  numbers  from  one  to  seven  inclusive.  There  is  no  evidence 
of  the  authority  of  any  member  of  such  board  to  act,  nor  even  that  such  board  ex- 
isted. There  is  no  record,  as  required  by  sec.  3,  of  the  act  of  March  20th,  1858,  that 
any  such  action  was  ever  had,  except  the  letter  to  the  auditor  aforesaid.  Such  re- 
port is  only  authorized  after  a  record  shall  be  made  of  such  division  by  the  clerk  of 
the  board  of  commissioners.  Some  of  these  towns,  embracing  about  one-half  of  the 
taxable  property  of  said  county,  have  no  inhabitants  whatever,  and  consequently  n'S" 
town  orga,nization.    At  a  meeting  held  January  10th,  1859,  there  is  a  record  thai 
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the  board  of  supervisors  met,  but  who  such  supervisors  are,  or  what  they  did,  does 
not  appear  from  any  record.  It  is  said,  however,  and  admitted  on  the  argument, 
that  such  board  assumed  to  abolish  town  No.  4,  containing  two  townships,  but  to 
what  town,  if  any,  the  same  were  annexed  is  not  stated.  If  the  county  had  been 
divided  according  to  law,  this  act  was  unauthorized,  except  by  the  special  interposi- 
tion of  the  legislature.  The  attempted  elections  in  these  towns  in  April  last,  were 
informal,  and  lor  that  reason  I  think  invalid.  There  were  elections  held  in  not 
more  than  three  towns,  as  the  others  are  wholly  without  inhabitants,  or  did  not  con- 
tain enough  for  a  town  organization.  On  the  whole  I  do  not  see  how  the  organiza- 
tion, as  at  present  existing,  can  be  sustained. 

Much  of  the  property  in  the  county  cannot  be  assessed  on  account  of  its  lying  in 
towns  which  are  not,  and  cannot  be,  organized,  until  partitioned  anew.  The  town- 
ship organization  law  was  not  designed  (section  7,  page  72)  to  afBrm  proceedings 
of  this  nature,  and,  indeed,  the  act  approved  August  13,  1858,  provides  that  "  no 
town  shall  contain  less  than  one  hundred  inhabitants."  The  spirit  and  intent  of 
the  law  is,  undoubtedly,  that  to  be  valid,  a  county  organization  must  be  efficient  for 
local  government.  The  county  of  Isanti  is  not  in  such  condition,  and  I  respectfully 
recommend  the  appointment  of  commissioners  to  divide  the  county  of  Isanti  into 
towns,  under  section  1,  of  the  act  to  provide  for  township  organization,  approved 
August  13th,  1858. 
,  St.  Paul,  July  22d,  1859.  ,  C.  H.  BERRY,  Atty.  Gen. 


His  Excellenoy,  H.  H.  Sibley,  Governor  of  Minnesota: 

Sir:  I  have  considered  the  question  of  the  duty  of  the  executive  on  the  applica- 
tion of  the  railroad  companies  for  State  bonds  where  title  to  tlie  lands,  over  which 
the  roads  pass,  has  not  been  obtained.  The  matter  is  attended  with  difficulties,  and, 
I  may  say,  doubts,  for  the  reason  that  the  amendment  to  the  constitution  is  silent 
on  that  subject.  It  is  like  many  questions  which  have  risen  heretofore  on  that 
amendment,  to  be  determined  rather  from  the  equities,  and  the  supposed  intention 
of  the  Legislature,  and  of  the  people,  in  making  such  amendment,  than  from  prec- 
edent, analogies,  or  the  rules  of  law.  There  are  certain  principles  of  law,  however, 
which  bear  upon  this  subject,  and  may  assist  in  its  determination. 

In  the  first  place,  it  Is  a  familiar  rule  that  where  it  is  incumbent  iipon  a  party  to 
make  conveyance  of  property,  such  obligation  is  not  complied  with  by  the  mere 
execution  and  delivery  of  an  instrument  of  conveyance,  when  it  is  apparent  the 
grantor  has  not  the  title,  and  has  not,  therefore,  the  property  to  convey.  Such  an 
act  will  not  meet  the  requirements  of  the  law,  for  nothing  passes  thereby. 

Again  it  may  be  doubted  whether  an  act  which  is  a  trespass,  or  a  wrongful  act, 
can  be  urged  as  the  basis  of  an  alleged  right,  and  especially  when  the  interests  of' 
the  public  are  involved  as  they  are  in  the  present  case.  If  it  were  true  that  the 
Railroad  Companies  have  nothing  to  convey,  the  deed  of  trust  would  of  course  be 
a  nullity,  and  if  that  were  so  even  with  reference  to  the  road  bed,  I  do  not  think 
they  should  receive  the  bonds  until  such  defect  in  their  title  is  made  good,  and  if 
they  are  wrong  doers  and  trespassers,  I  am,  by  no  means,  sure  they  could  found  a 
claim  to'receive  the  State  aid  upon  such  acts.  But  have  they  no  right  in  the  road 
beds,  and  are  they  in  this  case  trespassers  ?  I  think  they  iiave  an  interest  in  the 
roadway,  an  inchoate  right,  which  is  assignable,  an  incomplete  right,  wliich  may,  or 
may  not,  ripen  into  a  perfect  title,  as  they  follow  out,  or  fail  to  follow  out,  the  pro- 
visions of  law  made  to  enable  them  to  obtain,  by  compulsory  process,  the  right  of 
way.  So  may  their  assigns.  This  privilege  is  guaranteed  to  them  by  statute.  For 
this  reason  I  do  not  think  the  trust  deeds  of  the  companies  are  open  to  the  first 
objection,  but  if,  at  any  time,  they  shall  change  their  intention,  and  cease  their 
efforts  to  obtain  title,  they  would  forfeit  all  further  right  to  aid  under  these  instru- 
ments. This  presents  the  question  of  what  shall  be  regarded  as  an  evidence  of 
their  intention,  and  who  shall  be  the  judge  of  it.  Of  this  hereafter.  I  do  not 
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think  the  Minnesota  and  Pacific  Railroad  Company  can  be  regarded  as  trespassersv 
in  the  cases  presented  in  the  affidavits  submitted,  because  sucli  company  hsts  takea 
the  preliminary  steps  to  secure  the  title,  in  the  manner  prescribed  by  statute.  Al- 
though our  constitution  prohibits  the  taking  of  private  property  for  pablic  ms», 
without  compensation  first  paid  or  secured,  I  do  not  think  this  provision  extends 
further  than  to  prohibit  the  permanent  appropriation  and  a  divesting,  of  the  propri- 
etor of  his  right  of  property,  before  such  payment  or  security. 

It  could  got  prevent  the  company  from  such  a  possession  as  would  enable  them  toi 
proceed  with  the  construction  of  their  works.  The  law  is  a  sort  of  license  to  them;. 
It  offers  conditions  for  their  acceptance.  Those  conditions  are  prescribed  by  the  legis- 
lature— they  are  binding  on  every  member  of  the  community,  and  if  they  are  ex- 
treme, or  seemingly  so,  they  are  yet  rendered  absolutely  necessary  for  the  intei-esta 
of  the  public,  in  the  prosecution  of  these  enterprises.  Under  any  other  rule  it 
'  would  be  practically  impossible  to  construct  a  railroad.  It  would  put  it  in  the  power 
of  any  captious  person  to  arrest  their  progress,  wherever  such  roads  must  ci-oss  his 
lands,  or  at  least  to  retard  their  progress  as  long  as  he  could  devise  means  to  pre- 
vent a  final  settlement.  The  law,  however,  requires  good  faith  in  the  prompt  and  . 
fair  recognition  of  the  rights  of  those  who  may  be  injured  in  their  property.  I  ' 
have  no  doubt  that  within  these  limits,  the  railroad  compariies  may  proceed  under 
this  implied  license,  and  are  not  to  be  regarded  as  trespassers,  at  least  in  the  ease  in 
hand.  If  this  were  not  so,  it  is  not  clear  to  my  mind  that  the  Governor  would  be 
the  proper  tribunal  to  try  the  question  of  the  rights  of  the  companies,  with  third 
persons.  It  would  seem  rather  to  appeal  to  the  courts  as  a  matter  for  judicial  ac- 
tion, and  perhaps  all  the  Governor  could  take  notice  of,  would  be  the  judgment  of 
a  competent  court.  There  is  none  such  here,  and  I  cannot  see  that  your  Excellency 
is  authorized  to  consider  the  companies  in  the  light  of  trespassers,  asking  a  benefit 
from  the  public,  founded  upon  their  own  wrong.  But  I  have  said  before,  it  is  the 
duty  of  the  railroad  companies  to  perfect  their  title  to  this  roadway,  for  the  benefit 
of  their  grantees,  which  in  this  case  is,  among  others,  the  State  of  Minnesota;  due 
diligence  in  this  respect  seems  to  be  the  criterion  of  their  good  faith,  and  of  course 
of  their  rights  to  receive  the  aid  of  the  State.  The  Governor  is  the  conservator  of 
the  rights  of  the  public.  There  is  no  other  tribunal  or  power  which  has  aught  to 
say  in  reference  to  it.  It  appeals  to  a  sound  discretion  in  him.  I  think  it  is  rea- 
sonable and  safe  to  say,  your  Excellency  may  exercise  a  supervision  over  the  acts 
of  the  companies  in  the  procurement  of  title  to  their  lands,  and  within  certain  lim- 
its issue  or  withhold  the  state  bonds,  without  being  amenable  to  the  cliarge  of  do- 
ing an  arbitrary  act. 

What  these  limits  are  is  not  so  easy  to  see,  as  I  do  not  know  of  any  precedent  in 
point,  and  the  constitution  is  silent  upon  it.  I  am  induced  to  regard  it,  as  before 
intimated,  as  referring  to  the  intentions  of  the  Legislature,  which  proposed,  and  of 
the  people,  who  adopted,  this  constitutional  amendment. 

If  we  could  determine  for  what  specific  purpose  any  portion  of  these  bonds  were 
to  be  issued,  then,  of  course,  the  issuance  of  such  bonds  and  the  accomplishment  of 
the  purpose  are  dependent  upon  each  other.  But,  unfortunately,  we  can  not  deter- 
mine that  question  from  the  constitution  itself.  It  is  to  be  gathered,  if  at  all,  from 
all  the  circumstances  of  the  case.  It  is  a  matter  of  common  knowledge  that  ten 
thousand  dollars  per  mile,  the  amount  of  State  bonds  authorized  to  be  issued  for 
grading  alone,  far  exceeds  the  cost  of  that  part  of  the  expense  of  building  a  railroad. 
However,  numerous  expenses  precede  the  work  of  grading.  Surveying  is  one  source 
of  expense;  preparations,  such  as  tools,  and  houses  for  the  use  and  accommodation: 
of  hands,  is  another.  These  were  intended,  doubtless,  to  be  provided  for  out  of  the 
ten  thousand  dollars  per  mile.  The  right  of  way  is  another  source  of  expense,  and 
was  properly  included  in  the  estimate.  In  this  point  of  view  the  appropriation  was 
reasonable.  Liberal,  it  is  true,  but  not  extravagant:  necessary  to  enable  the  com- 
panies to  secure  their  lands ;  and  prudential  because  the  rights  of  the  State  depended 
on  the  title  being  secured. 

If  such  was  the  intention  then  each  company  should  show  title  to  the  first  sixty- 
two  and  a  half  miles  of  road  on  the  reception  of  one-half  the  proposed  loan.    But  I 
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venture  thfs  ais  »auggeation,  rather  than  of  incontrovertible  law.  It  is  a  question, 
I  repeat,  of  discretion,  but  to  wM«^~I  think  considerations  like  thes8  appeal. 

I  am  told  this  road  has  secured  nearly  its  entire  right  of  way  for  the  first  sixty- 
two  and  a  half  miles.  If  so,  perhaps  none  should  be  retained,  and  it  may  be  tlie 
entire  amount  of  bonds  yet  undrawn  on  the  grading  now  done  are  too  many  to  with- 
hold, should  the  Governor  determine  to  hold  any  for  the  right  of  way  not  yet  per- 
fected. The  importance  of  this  subject  would  have  led  me  to  a  more  thorough  ex- 
amination of  it,  had  time  permitted.  I  will,  however,  with  the  permission  of  your 
excellency,  examine  it  further  and  report  at  an  early  day. 

St.  Paul,  September  29th,  1859.  C.  H.  BEEUT,  Atty.  Gen. 


Hon.  G.  "W.  Armstrong : 

Dear  Sir:  In  answer  to  your  note  of  inquiry  of  this  morning,  I  respectfully 
state,  that  I  can  see  no  valid  objection  to  retiring  the  currency  now  in  the  Treasury 
of  the  State,  and  receiving  therefor  the  bonds  of  the  State  of  Minnesota  held  by  the 
Auditor  in  trusl  to  secure  such  currency.  The  "  act  to  authorize  a  loan  of  $250,- 
000,"  etc.,  passed  March  13, 1859,  requires  the  Treasurer  to  invest  a  certain  amount 
of  money  each  year  for  purposes  therein  expressed,  and  the  exchange  of  currency  in 
yoiir  hands  in  the  manner  proposed  is  undoubtedly,  under  the  circumstances,  for  the 
best  interest  of  the  State. 

St.  Paul,  October  21st,  1859,  C.  H.  BERRY,  Atty.  Gen. 


Thos.  B.  Chealey,  Esq. : 

Sib:  Hon.  W.  E.  Dunbar  has  this  day  put  in  my  hands  a  letter  from  you  to  Mm 
on  the  subject  of  your  county  and  State  taxes,  which  he  desires  me  to  answer.  I 
have  already  written  you,  which  letter  it  seems  you  have  not  received.  I  advised 
you  that  where  lands  had  been  sold  for  delinquent  taxes  and  bid  in  by  the  county, 
the  same  may  be  redeemed  by  payment  in  county  orders,  irrespective  of  the  purpose 
for  which  such  taxes  were  levied.  This,  of  course,  presupposes  that  the  county  is 
still  the  holder  of  the  certificate.  Wh^n  the  county  has  assigned,  as  in  the  case  put 
by  you,  it  is  quite  another  thing.  The  tax  then  becomes  a  debt  or  demand  due  and 
owing  to  an  indimdiial,  and  not  to  the  county.  In  such  case  the  register  becomes 
the  trustee  of  the  holder  of  the  certificate,  and  I  do  not  know  of  any  authority  to 
receive  evidences  of  county  indebtedness  in  full  satisfaction  of  such  claim. 
'  You  say  the  delinquent  taxes  for  which  the  lands  were  sold,  accrued  in  1858. 
Are  you  sure  you  had  a  right  to  sell  these  lands?  Were  the  returns  showing  the 
taxes  delinquent  made  before  iti^  first  day  of  February  last?  If  not  so  made,  it  is 
doubtful  whether  the  sale  was  valid,  or  that  the  holder  of  the  county  certificate  has 
any  rights  thereunder  against  these  lands.  Should  such  be  the  case,  the  taxes  are 
still  to  be  treated  as  thougli  no  sale  had  been  made,  and  are  payable  in  money  or 
county  orders,  according  to  the  purposes  for  which  such  taxes  were  imposed. 

I  cannot  advise  you  specifically  as  to  your  duty,  as  I  am  not  in  possession  of  all 
the  facts,  but  the  foregoing  answers  your  main  question,  and  doubtless  as  to  the 
details  of  your  duty,  yon  will  have  no  difSculty. 

St.  Paul,  October  23d,  1859.    '  0.  H.  BEERY,  Atty.  Gen. 


His  Excellency,  H.  H.  Sibley : 

Sie:  In  answer  to  your  inquiry  as  to  the  power  of  the  Governor  under  the  con- 
stitution and  laws  of  this  state  to  commute  the  sentence  of  death  to  imprisonment, 
I  have  respectfully  to  state  that  I  think  such  pow.er  is  reposed  in  the  Governor.  By 
the  constitution  he  is  empowered  to  grant  "reprieves  and  pardons"  without  any 
provision  restraining  the  legislature  from  prescribing  the  manner  in  which  such ' 
power  shall  be  exercised.  By  sec.  1,  chap.  117,  laws  of  Minnesota,  he  is  authorized 
on  petition  of  the  person  convicted  "  to  grant  a  pardon  upon  such  conditions  and 
with  such  restrictions  and  under  such  limitations  as  he  may  think  proper."    A  com- 
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mutation  is  but  a  conditional  restricted  or  limited  pardon.    Operative  as  a  par- 
don, only  on  condition  that  its  terms  are  accepted  by  the  defendant  and  its  condi- 
tions complied  with. 
St.  Paul,  October  28th,  1859.  C.  H.  BEREY,  Atty.  Gen.  , 


C.  N.  Earle,  Esq. : 

Sir:  Yours  of  the  24th  inst.  is  received.  My  opinion  is  that  the  legislature  by 
the  words  "clerk  of  the  district"  in  sec.  8,  chap.  6.  of  the  township  organization, 
act,  intended  "clerk  of  the  district  court;"  and  that  the  official  bonds  of  justice  of 
the  peace  should  be  filed  with  that  officer. 

St.  Paul,  October  28th,  1859.  C.  H.  BERRY,  Atty.  Gen.  '   ; 


E.  A.  Rice,  Esq.,  Register  of  Deeds,  Waseca  County: 

Sie:  The  township  organization  law  recognizes  the  existence  of  the  office  of 
county  auditor  when  such  officer  shall  be  elected,  but  I  do  not  see  the  authority  for 
the  election  of  such  officer.  Without  doubt  the  legislature  designed  to  provide;  for/ 
such  election,  but  failing  to  do  so,  I  do  not  think  there  is  any  authority  to  supply  the 
deficiency.  At  present  the  register  of  deeds  or  such  other  person  as  shall  by  the 
board  of  supervisors  be  duly  elected  to  perform  the  duties  of  clerk,  is  the  only  per- 
son, in  my  view,  authorized  to  perform  the  duties  of  such  office. 

St.  Paul,  November  1st,  1859.  C.  H.  BERRY,  Atty.  Gen. 


GOEDON  E.  COLE,  Atty.  Gen.— Jan.  4,  1860,  to  Jan.  8,  1866. 


Ii.  R.  Corrxman,  Esq..  District  Attorney,  Washington  Co. : 

Dear  Sik:  I  have  examined  the  questions  submitted  by  you,  and  have  arrived 
at  the  following  conclusions : 

Chapter  26,  of  the  special  laws  of  1858,  provides  for  the  construction  of  the  Can^ 
non  Palls  and  St.  Paul  road.  Section  3,  provides  '•  that  each  county  through  which 
said  road  shall  pass,  shall  pay  the  expenses  incurred  in  the  location,  and  construc- 
tion of  the  same,  as  aforesaid,  in  proportion  to  the  length  of  said  road  in  each  county 
respectively."  Section  4,  of  the  original  act,  providing  for-the  payment  of  the  or- 
ders of  the  road  commissioners  out  of  the  treasuries  of  the  respective  counties,  is 
repealed  by  sec.  2,  chap.  183. 

The  objection  is  raised  by  the  authorities  of  the  county  of  Washington,  that  the 
provision  requiring  the, payment  of  the  expenses  of  constructing  the  road,  by  the 
respective  counties  through  which  it  passes,  is  unconstitutional.    In  all  constitii»| 
tional  governments,  the  legislature  is  endowed  with  all  tlie  elements  and  preroga- 
tives of  sovereignty,  one  of  which  is  the  power  of  taxation,  except  so  far  as  re- 
strained by  th6  constitution.    It  matters  not,  however  unjust  and  oppressive  the  exer- 
cise of  such  power  may  be,  if  confined  within  constitutional  limits,  the  legislative- 
discretion  is  beyond  control,  and  may,  perhaps,  quite  as  safely  be  vested  in  the  leg- 
islative, as  in  the  judicial  department  of  the  government.    The  responsibility  of  the 
representative  to  his  constituents,  will  usually  be  found  ample  protection  Irom  the 
arbitrary  exercise  of  power.    All  portions  of  the  State  and  all  classes  of  citizenSj^i 
are  there  represented  and  have  an  opportunity  to  be  heard.    For  convenience  it  is* 
customary  to  delegate  such  portions  of  the  taxing  power,  as  are  of  a  local  nature 
and  designed  to  promote  local  objects  and  interests,  to  various  sub-divisions,  as  towns,, 
counties,  &c.,  but  certainly  the  legislature  can  delegate  no  power  which  it  does  not' 
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itself  possess.  The  power  to  provide  for  improvements  in  which  the  public  at 
large  are  interested,  as,  for  instance,  a  highway  passing  through  several  counties, 
whose  local  interests  may  be  differently  affected  thereby,  and  the  authorities  of 
which  might  entertain  diverse  views  respecting  its  expediency,  would  seem  to  be 
peculiarly  within  the  province  of  the  legislature,  and  its  decision  respecting  the  pro- 
priety of  such  action  is  conclusive.  It  is  presumed  in  all  cases,  that  those  districts 
contiguous  to  a  public  work,  are  more  directly  benefited  thereby,  than  other  and  re- 
mote portions  of  the  State,  hence  the  justice  of  requiring  that,  as  a  compensation 
for  such  additional  benefits,  those  districts  directly  affected,  should  be  subjected  to 
the  burdens  attending  its  construction.    • 

It  has  become  a  settled  law  that  the  legislature  may,  in  its  discretion,  provide  by 
a  general  act  for  the  taxation  of  the  inhabitants  of  the  State  at  large,  or,  by  special 
legislation,  for  assessments  upon  those  districts  or  individuals,  presumed  to  derive 
a  particular  and  additional  benefit  from  the  prosecution  of  public  improvements. 
Upon  this  principle  the  owners  of  lots  in  towns  and  villages  are  assessed  for  their 
proportionate  share  of  the  expense  of  grading  streets  by  which  the  value  of  such 
property  may  be  enhanced.  It  was  long  contended  that  these  assessments  were  in 
violation  of  the  constitutional  provisions,  prohibiting  the  exercise  of  the  right  of 
"  eminent  domain,"  without  rendering  compensation,  but  they  have  at  length  been 
decided  to  be  a  legitimate  exercise  of  the  taxing  power,  and  the  universal  custom  of 
assessing  particular  districts  for  the  expense  of  local  improvements,  is  alluded  to  by 
the  court  as  an  analogous  case,  the  validity  of  which  is  undisputed. 

For  these  reasons  I  am  forced  to  the  opinion,  that  the  law  in  question  is  constitu- 
tional. 

St.'Patjl,  January  24th,  1860.  G.  E.  COLE,  Atty.  Gen, 


To  His  Excellency,  Alexander  Ramsey : 

SiK :  I  have  examined  the  papers  accompanying  the  application  of  Joseph  Moody 
for  a  requisition  upon  the  Governor  of  Illinois  for -the  delivery  to  the  authorities  of 
this  State  of  one  William  L.  Chase,  an  alleged  fugitive  from  justice,  and  am  of  the 
opinion  that  the  indictment  found  by  the  grand  jury  of  Benton  county  is  the  best 
and  only  evidence  upon  which  it  would  be  proper  for  the  Executive  to  act.  What- 
ever may  be  the  facts  in  the  case,  the  grand  jury  having  found  a  true  bill  against  the 
defendant,  and  the  indictment  showing  upon  its  face  sufficient  to  warrant  the  con- 
viction of  the  defendant  of  the  crime  therein  charged,  it  becomes  the  duty  of  the 
Executive  to  issue  the  requisition,  li  the  facts  warrant  the  issuing  of  the  requisi- 
tion I  see  no  reason  why  the  State  should  not  be  subjected  to  the  expense  of  vindi- 
cating the  law.  If  the  Governor  is  warranted  in  issuing  the  requisition  he  is  cer- 
tainly warranted  in  subjecting  the  State  to  the  expense  attending  it.  The  legally 
constituted  authority,  to  wit:  thegrand  jury,  have  upon  mature  investigation  (it  must 
be  presumed)  found  the  defendant  guilty  of  the  crime  of  larceny,  and  if  so  the  public 
which  alone  has  been  injured  should  bear  the  burdens  attendant  upon  the  prosecu- 
tion rather  than  the  complainant.  I  hav&  not  the  evidence  at  command,  of  course, 
neither  do  I  believe  it  necessary,  as  it  has  been  passed  upon  by  the  grand  jury,  whose 
action  in  the  matter  I  deem  sufficient  authority  to  authorize  the  action  of  the  Exe- 
cutive, 

St.  iPAUL,  February  27th,  1860.  G.  E.  COLE,  Atty.  Gen. 


Messrs.  Emmett  and  Smith : 

Gentlemen:  In  the  inclosed  communication  received'  this  morning  you  en- 
quire— 

1st.  Is  any  one  but  the  Attorney  General  authorized  or  empowered  to  contest  pre- 
emptions to  school  lands  within  this  State  ?  In  reply  to  this  interrogatory  I  have  to 
say  that  no  power  or  authority  in  this  particular  is  expressly  vested  in  any  officer. 
The  school  lands  are  of  course  under  the  control  of  the  State,  and  her  policy  respect- 
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ing  them  in  the  absence  of  legislative  action  would  be  determined  by  the  Executive 
department.  The  protection  of  school  lands  from  trespassers,  &c.,  has  been  by  ex- 
press enactment  conferred  upon  the  county  commissioners,  but  no  power  is  conferred 
in  the  case  referred  to  by  you. 

2d.  You  enquire  "  whether  any  authority  was  given  to  the  commissioners  of  Hen- 
nepin county  to  contest  in  the  manner  before  stated  or  has  their  action  in  the  prem- 
ises been, approved  or  recognized  by  the  State?  "  As  I  have  said,  no  express  enact- 
ment confers  this  authority  upon  the  commissioners,  and  I  find  nothing  in  this  office 
indicating  any  approval  or  disapproval  of  their  action.  The  register  of  cases  com- 
menced or  prosecuted  by  my  predecessor  has  never  been  delivered  to  me,  and  conse* 
,  quently  I  have  no  official  knowledge  respecting  his  action  in  the  matter. 

3d.  Was  the  appeal  talsen  by  said  county  authorized  or  is  it  now  continued  or 
prosecuted  by  or  on  belialf  of  the  State  ?  As  I  have  said,  1  am  unable  to  say  offi- 
cially wliether  the  appeal  was  originally  authorized.  No  action  has  been  talien  by 
this  administration  respecting  this  particular  case,  but  we  have  taken  the  position 
maintained  by  the  preceding  administration,  that  the  joint  resolution  auttiorizing 
the  pre-emption  of  scliool  lands  by  settlers  whose  settlements  were  made  prior  to 
the  survey,  is  in'violation  of  the  rights  of  the  State  under  the  act  of  Congress  grant- 
ing sections  16  and  36  to  the  State  for  school  purposes.  Agaiji  you  inquire, 
"  whether,  assuming  that  Congress  had  authority  by  the  act  or  joint  resolution  of 
March  8d,  1857,  to  modify  the  proposition  made  to  the  people  of  Minnesota  as  to- 
to  school  lands  by  the  act  authorizing  the  formation  of  a  constitution  before  that 
proposition  was  accepted,  or  iii  other  words,  assuming  that  the  act  of  Congress  of 
March  8d,  1857,  giving  a  right  of  pre-emption  to  school  lands  when  the  settlement 
was  made  prior  to  the  survey,  is  valid,  is  it  the  policy  of  the  State  government,  or 
the  desire,  to  impose  any  obstacles  to  the  entry  of  these  lands  by  pre-emption  when 
the  settlement  was  prior  to  the  survey,  or  to  take  advantage  of  any  mere  tecliical- 
ities  as  against  this  class  of  settlers  ?  "  To  this  inquiry  I  beg  leave  to  state  that  the 
policy  of  the  State  still  remains  as  it  ever  has  been,  to  assert  her  claim  under  the 
Congressional  grant  to  all  the  sections  numbered  16  and  36  within  her  limits,  not 
otlierwise  disposed  of  prior  to  the  passage, of  the  act.  It  is  claimed  by  ttie  State- 
administration  tliat  the  act  of  Congress  divested  Congress  of  all  control  over  these 
lands,  and  that  by  no  subsequent  act  could  the  grant  be  in  any  way  affected ;  that 
the  acceptance  by  the  State,  of  the  propositions  contained  in  tlie  enabling  act, 
operate  to  divest  the  general  government  of  all  title  to  these  lands  from  the  date 
of  the  grant.  The  assumption  embraced  by  your  inquiry  I  suppose  to  be  simply 
this:  assuming  tiiat  tliis  claim  on  behalf  of  the  State  is  decided  against  us,  whether 
it  is  the  policy  of  the  State  to  interpose  any  obstacles  to  the  entry  of  such  lands  by' 
actual  settlers,  or  to  rely  upon  any  mere  technicalities  as  against  this  class  of  set- 
tlers. To  this  I  have  no  hesitation  in, saying  that  the  State  has  no  disposition  to 
rely  upon  technicalities.  It  is  believed  she  has  rights  as  against  this  class  of  set- 
tlers, but  if  the  matter  shall  be  otherwise  determined,  her  policy  would  undoubtedly 
be  to  acquiesce  in  the  decision  and  select  other  lands  in  lieu  of  those  thus  taken. 

St.  Paul,  March  3d,  1860.  G.  E.  COLE,  Atty.  Gen. 

To  His  Excellency,  Alexander  Bamsey : 

Sir:  In  compliance  with  your  request  I  have  examined  the  question  relative  to 
the  power  of  the  Legislature  to  commute  the  sentence  of  a  convict.  The  questions 
to  be  considered  are : 

1st.  Where  is  the  pardoning  power  vested  ? 

2d.  Does  the  power  to  pardon  include  the  power  to  commute? 
.  3.  If  conferred  upon  one  department  of  the  government,  can  it  be  legitimately 
.exercised  by  any  other  ? 

Under  the  English  law  this  power  is  one  of  the  prerogatives  of  the  crown,  although 
parlianSent,  which,  untrammelled  by  constitutional  restrictions,  is  supreme,  has,  in 
several  instances,  exercised  it.    In  this  country  the  question  whether  it  is  inherent 
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in  the  executive,  in  the  absence  of  express  provision,  has  never  been  adjudicated, 
although  it  is  believed  that  the  question  is  determined  by  express  constitutional 
provision  in  every  State  of  the  Union.  The  language  of  our  own  constitution  is  as 
follows:  '' The Grovernor  shall  have  power  to  grant  reprieves  and  pardons  after  con- 
viction for  offences  against  the  State  except  in  cases  of  impeachment."  The  nicely 
arranged  system  of  checks  and  balances,  which  is  the  basis  of  all  our  American 
governments,  has  wisely  conferred  this  power  upon  the  Executive.  The  Legislature 
defines  the  crime  and  prescribes  the  penalty;  the  judiciary  applies  the  law  to  the 
pai'tlcular  case,  and  with  its  construction  neither  Legislature  nor  Executive  can 
interfere.  To  the  Governor  is  entrusted  the  power  to  enforce  the  enactments  of  the 
one  and  the  decisions  of  the  other,  and  germain  to  this  is  the  exercise  of  executive 
clemency,  thS  power  to  mitigate  the  rigor  and  stay  the  arm  of  the  law  In  cases 
which  commend  themselves  to  his  mercy.  With  the  enactment  and  construction 
of  the  law  the  powers  of  the  other  departments  end,  with  its  execution  tliat  of  the 
Executive  commences.  As  the  wisdom  and  justice  of  particular  laws  are  within 
the  sole  discretion  of  the  Legislature,  as  their  construction  is  the  especial  preroga- 
tive Of  the  judiciary,  so  the  time  and  manner  of  their  execution  is  properly  confided 
to  executive  discretion. 

2dly.  Does  the  power  to  pardon  include  the  power  to  commute?  The  Legislature 
having  prescribed  the  punishment,  can  it  be  altered  or  modified  by  the  Governor? 
Commutation  is  defined  by  all  writers  on  criminal  jurisprudence  as  a  conditional 
pardon,  and  upon  the  general  principle  that  the  greater  includes  the  less  it  is  diffi- 
cult to  perceive  why  the  power  to  grant  an  absolute  pardon  and  absolve  the  offender 
from  all  the  consequences  of  his  crime,  should  not  include  the  power  to  modify  the 
penalty.  Every  pardon,  whether  technically  absolute  or  conditional,  is  granted  upon 
-  the  condition  of  its  acceptance  by  the  offender. 

Numerous  cases  are  cited  by  criminal  authors  of  pardons  granted  by  the  execu- 
tive upon  the  condition  that  the  convict  should  submit  to  a  lesser  punishment,  as 
banishment  or  imprisonment.  Any  condition,  whether  precedent  or  subsequent, 
not  prohibited  by  la\y,  may  be  annexed  to  the  pardon ;  if  accepted,  the  modified 
sentence  is  executed,  if  not  the  law  takes  its  course,  and  the  original  sentence  re- 
mains unaffected. 

3d.  If  the  pardoning  power  is  conferred  upon  one  department  can  it  be  legiti- 
mately exercised  by  another?  The  constitution  declares  "That  the  powers  of  gov- 
ernment shall  be  divided  into  three  distinct  departments— legislative,  executive  and 
judicial ;  and  no  person  or  persons  belonging  to  or  constituting  one  of  these  depart- 
ments shall  exercise  any  of  the  powers  properly  belonging  to  either  of  the  others, 
except  in  the  instances  expressly  provided  by  this  constitution."  I  think  it  has  been 
demonstrated  that  the  power  of  commutation  is  vested  in  the  executive,  and  there 
is  certainly  no  clause  in  the  constitution  prpviding  for  its  exercise  by  any  other  , 
department.  It  would  seem  therefore  that  the  question  was  too  plain  to  require 
further  argument.  If  the  lawmaking  power  can  interfere  with  the  province  of  the 
Governor,  assume  the  exercise  of  Executive  clemency,'  and  forbid  the  execution  of 
the  law,  why  may  not  the  judiciary  exercise  the  same  prerogative  of  mercy,  and 
declare  that  a  law  which  the  legislature  has  enacted,  and  which  they  have  declared 
applicable  to  the  particular  case,  shall  not  be  executed.  If  so,  a  writ  of  mandamus 
from  the  supreme  court  commanding  the  Governor  to  issue  his  pardon  under  the 
great  seal  of  the  State,  would  avoid  the  embarrassing  consequences  of  the  veto 
power,  furnish  a  much  more  speedy  and  effectual  remedy. 

Conceding  that  legislative  action  in  this  particular  is  legitimate  and  proper,  it 
may  be  well  to  inquire  whether  there  are  not  other  prerogatives  incident  to  the 
Executive  which  may  not  with  equal  propriety  be  exercised  by  the  legislature. 
Among  the  powers  conferredx)n  the  Governor  are  the  following:  "  He  shall  be  com- 
mander-in-chief of  the  military  and  naval  forces  and  may  call  out  such  forces  Lo 
execute  the  laws,  suppiress  insurrections  and  repel  invasion,  and  he  shall  have  pow^r 
to  grant  reprieves  and  pardons,  &c.  In  the  same  clause  and  the  same  language  are 
these  powers  conferred. 

May  the  legislature  assume  command  of  the  military;  can  they  under  pretence  of 
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executing  the  laws  or  of  lepelling  invasion  surround  the  capital  with  an  armgd 
force?  If  so, absolute  and  irresponsible  power  is  at  their  command  and  sovereignty 
departs  from  the  people  and  vests  in  their  representatives.  The  power  and  au- 
thority of  the  Executive  is  not  merely  impaired,  it  is  destroyed,  and  with  it  the  con- 
stitution. These  consequences  may  not.  be  probable  but  they  are  possible,  and  the 
argument  which  supports  any  encroachment,  however  slight,  furnishes  a  precedent 
for  greater  and  more  dangerous  inroads.  Again  in  the  same  clause,  he  shall  have 
power  to  appoint  such  officers  as  may  be  provided  by  law,  he  shall  have  a  negative 
upon  all  laws  passed  by  the  legislature,  he  may  on  extraordinary  occasions  convene 
both  houses  of  the  legislature,  shall  take  care  that  the  laws  be  faithfully  executed 
and  may  till  vacancies  in  State  officers,  &c.  Are  these  powers  within  the  province 
of  the  legislature  ?  If  so,  it  may  declare  its  sessions  permanent,  appoint  from  its 
own  number  executive  and  judicial  officers,  and  render  the  co-ordinate  departments 
mere  sinecures  destitute  of  power  or  authority.  A  policy  which  leads  to  such  results 
cannot  be  justified. 

If  the  Executive  province  can  be  thus  invaded,  that  of  the  judiciary  is  also  liable 
to  similar  encroachments.  The  same  argument  would  authorize  the  legislature  to 
resolve  itself  into  court  and  jury,  examine  the  evidence,  set  aside  the  verdict,  re- 
verse the  decision  of  the  court,  and  pass  such  sentence  as  in  its  wisdom  might  seem 
just.  In  a  form  of  government  like  ours  the  well  deflned  line  that  separates  the 
powers  of  the  several  departments  should  be  carefully  observed,  and  any  attempt  at 
encroachment  by  the  one  has  ever  met  with  prompt  resistance  from  the  other.  I 
am  of  opinion  that  the  action  of  the  legislature  in  this  instance  cannot  be  justified 
upon  principle  or  authority  and  that  it  is  the  duty  of  the  Executive  to  repel  the 
attempted  invasion  of  its  constitutional  powers. 

St.  Paul,  March  5th,  1860.  G.  E.  COLE,  Atty.  Gen. 

I.  N.  McKilvy,  Esq.,  District  Attorney,  County  of  Stearns:     ' 

Dear  Sir:  I  have  received  your  favor  inquiring  whether  the  act  regulating  the 
traffic  in  spirituous  liquors  passed  August  12thj  1858,  is  in  force  in  that  portion  of 
the  State  purchased  of  the  Sioux  tribe  of  Indians  in  1851.  The  act  of  March  4th, 
1854,  prohibiting  the  introduction  of  liquor  into  that  portion  of  the  State  certainly 
does  not  affect  lany  sub^quent  law,  and  is  itself  repealed  by  the  act  of  August  12th, 
which  is  extended  to  all  portions  of  the  State  and  expressly  repeals  all  laws  incon- 
sistent with  its  provisions.  The  only  question  is,  whether  by  treaty  the  introduc- 
tion of  liquor  is  not  absolutely  prohibited  until  the  United  States  Government  re- 
moves the  restriction ;  if  so,  the  act  of  1858  could  have  no  operation  whatever  within 
the  limits  of  the  purchase.  Art.  5th  of  the  treaty  is  as 'follows:  "The  laws  of  the 
United  States  prohibiting  the  introduction  and^sale  of  spirituous  liquors  in  the  In- 
dian country  shall  be  in  full  force  and  effect  throughout  the  territory  hereby  ceded 
and  lying  in  Minnesota  until  otherwise  directed  by  Congress  or  the  President  of  the 
United  States."  This  provision  was  evidently  a  temporary  one,  designed  to  pro- 
tect the  Indians  from  the  effects  of  liquor  which  would  otherwise  be  introduced  by 
traders  during  the  period  that  would  elapse  before  their  final  removal,  and  the  set- 
tlement of  the  country  by  the  whites.  The  state  of  affairs  contemplated  by  this 
clause  has  passed  away.  Minnesota  has  been  admitted  into  the  Union  as  a  sover- 
eign State,  and  with  sovereign  powers,  and  clothed  with  the  right  to  regulate  under 
the  constitution  of  the  United  States  her  domestic  policy  in  her  own  way.  The  act 
admitting  her  and  conferring  these  powers,  repealed,  by  implication  at  least,  any 
restriction  of  this  character.  I  do  not  think  parties  can  protect  themselves  under 
this  plea,  but  I  hold  the  law  operative  alike  in  all  parts  of  the  state.  "With  refer- 
ence to  the  other  question,  a  justice  of  the  peace  can  only  require  security  for  costs 
of  the  complainant  in  matters  in  which  he  has  jurisdiction. 

St.  Paul,  March  7th,  1860.  G.  E.  COLE,  Atty.  Gen. 
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To  His  Excellency,  Alex.  Ramsey,  Governor  of  Minnesota : 

Sie:  I  have  examined  the  account  of  John  Tadden,  Sheriff  of  Sibley,  for  con- 
veying a  convict  to  State  prison,  referred  to  me  by  you,  and  have  to  Say  that  the 
•charge  for'  guarding  prisoners  cannot  be  allowed  under  item  12  of  an  act  entitled 
"  an  act  appropriating  money  for  certain  purposes  therein  named,"  approved  Marcii 
10,  1860.  This  item. only  provides  for  expenses  in  conveying  convicts  to  State 
prison.  All  charges  for  keeping  a  prisoner  mu^t  first  be  audited  by  the  county 
•commissioners  of  the  county  in  which  such  prisoner  is  confined,  and  when  so  al- 
lowed are  to  be  paid  out  of  the  State  Treasury.  Sec.  3,  p.  788,  Comp.  Stat.  The 
'Charge  for  mileage  should  also,  I  think,  be  disallowed.  There  is  no  clause  in  the 
..statutes  providing  for  mileage  in  such  cases.  Sec.  45,  p.  796,  Comp.  Stat.,  provides 
for  the  payment  of  expenses  and  fees  of  sheriff  out  of  State  Treasury  for  such  serv- 
ices. Whenever  mileage  is  allowed  it  is  as  a  compensation  for  and  in  lieu  of  trav- 
elling expenses,  and  certainly  both  should  not  be  allowed.  I  think,  therefore,  the 
'.actual  and  necessary  travelling  expenses  only  should  be  allowed.  The  eompensa- 
,  tion  charged  for  services,  in  the  absence  of  any  statute  fixing  the  fees,  seems  to  be 
leasonable,  and  I  see  no  objection  to  its  allowance. 

St.  Paul,  March  12th,  1860.    '  G.  E.  COLE,  Atty.  Gen. . 


Hon.  A.  Ramsey : 

Sir:  I  am  of  opinion  that  the  temporary  absence  of  the  Governor  is  not  such  a 
Tacancy  as  would  authorize  the  Lieutenant  Governor  to  exercise  the  duties  of  Gov- 
ernor ad  interim.  The  constitution  provides  that  in  case  of  a  vacancy  for  any  cause 
■whatever,  the  Lieutenant  Governor  shall  perform  the  duties  of  Governor  during 
•such  vacancy.  By  an  act  passed  August  9th,  1858,  the  Legislature  seenij  to  have 
given  its  construction  to  this  clause,'by  providing  that  in  case  of  death,  impeach- 
ment, resignation,  or  removal  from  office  of  the  Governor,  the  Lieutenant  Governor 
shall  act.  This  certainly  does  not  include  a  temporary  absence.  With  reference  to 
your  second  inquiry,  I  have  to  say,  that  by  an  act  approved  February  24th,  1860, 
the  Governor  is  required  to  issue  his  commission  to  all  county  officers. 

St.  Paul,  April  19th,  1860.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Alexander  Ramsey,  Governor  of  Minnesota : 

Sir:  With  reference  to  the  policy  of  the  State  respecting  the  foreclosure  of  the 
Jimortgages  upon  the  several  land  grant  railroads,  &c.,  I  have  to  say,  that  I  have  very 
.great  doubts  of  achieving  any  beneficial  results  by  a  foreclosure  and  sale  pursuant 
to  the  power  conferred  upon  the  Governor  by  the  trust  deeds  executed  by  the  sev- 
eral companies,  to  secure  the  first  mortgage  bonds  issued  by  them,  should  otiier  first 
mortgage  bond  holders  combine  with  the  companies  to  thwart  any  attempt  thus 
.made  on  the  part  of  the  State.  The  trust  deeds  of  the  Winona  Transit  lloail  and  of 
the  Minnesota  and  Pacific  contain  provisions,  authorizing  the  Governor  to  foreclose 
and  execute  all  necessary  conveyances.  That  of  the  Minneapolis  and  Cedar  Valley 
contains  no  such  provisions,  and  the  foreclosure  must  be  by  the  trustees'.  Should 
no  opposition  be  made  by  interested  parties,  a  foreclosure  and  sale  pursuant  to  the 
;powers  conferred,  would  doubtless  furnish  the  plainest  and  most  expeditious  rem- 
edy, but  in  the  event  of  such  opposition  I  have  no  confidence  whatever  in  any  title 
which  the  State  would  acquire.  But  one  thousand  dollars  were  appropriated  by  the 
last  legislature  for  the  foreclosure  of  these  roads,  which  will  barely  pay  the  neces- 
isary  expenses  of  the  sale.  Whereas  in  case  of  a  claim  on  the  part  of  first  mortgage 
bond  holders,  a  bona  fide  bid  on  behalf  of  the  State  would  probably  be  requisite, 
The  objectionable  feature  in  these  ex  parte  proceedings  is,  that  they  furnish  no 
means  of  testing  the  validity  and  bona  fides  of  the  claims  of  other  first  mortgage 
bond  holders.  These  claims  are  prima  faeie  equally  valid  and  binding  upon  the 
■company  and  the  trust  fund  as  those  of  the  State,  and  must  of  course  be  recognized 
if  insisted  upon.    The  State  occupies  the  position  that  any  private  bond  holder 
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would,  who  being  desirous  that  the  securities  should  be  foreclosed,  finds  the  interest 
of  his  co-bond  holders  (which  must  be  identical  in  order  to  afford  sufl9cient  remedy 
by  sale  under  the  power)  adverse;  the  only  course  in  such  case  would  be  by  resort 
to  a  court  of  equity,  making  the  co-bond  holders  defendants.  In  this  proceeding 
the  rights  and  equities  of  all  parties  can  be  determined,  the  validity  of  alleged 
fraudulent  claims  tested  and  a  final  foreclosure  of  the  rights  of  the  companies  ob- 
tained. The  power  of  sale  contained  in  trust  deeds  does  not,  I  am  satisfied,  pre- 
clude a  resort  to  the  remedy  by  application  to  a  court  of  equity,  and  in  the  fore- 
closure of  railroad  mortgages,  the  latter  is  usually  resorted  to,  notwithstanding  the 
more  summary  remedy  by  sale.  It  is  believed  that  in  all  cases  in  which  the  inter- 
ests of  parties  are  complicated,  and  the  rights  of  the  cestuys  que  trust  adverse,  this:  , 
is  the  only  adequate  remedy.  As,  however,  it  is  understood  that  no  opposition  will 
be  made  to  a  summary  foreclosure  by  the  State,  and  in  view  of  the  expense  and 
delay  attendant  upon  a  suit  in  equity,  it  may  be  expedient  to  resort  in  this  instance 
to  the  power  of  sale  conferred  by  the  deeds. 
St.  Paul,  April  19th,  1860.  G.  E.  COLE,  Atty.  Gen.      ; 

Hon.  Alexander  Kamsey,  Governor  of  Minnesota: 

Sir  :  Your  favor  of  the  24th  inst.,  enclosing  letter  of  Edmund  Eice,  Esq.,  President, 
of  Minnesota  and  Pacific  Railroad  Co.,  is  before  me.  I  have  to  repeat  what  I  said 
in  my  opinion  of  April  19th,  that  I  have  yery  grave  doubts  of  the  policy  of  fore- 
closing the  railroad  mortgages  by  advertisement.  The  reasons  which  I  then  gave 
aire  nOt  perhaps  the  only  ones.  The  positions  taken  by  Mr.  Rice  as  stated  in  your 
letter  I  do  not  believe  tenable,  but  there  are  other  objections  which  it  seems  to  me 
would  be  stronger.  Mr.  Rice  objects  to  the  action  of  the  Governor  in  default  of 
action  by  the  trustees,  because,  as  he  claims,  the  supplement  to  the  trust  deed  of  the- 
company  of  which  he  is  president  was  obtained  by  compulsion.  He  mig^t  with 
equal  propriety  claim  that  the  original  deed  was  obtained  by  compulsion,  as  I  pre- 
sume the  Governor  would  have  refused  to  issue  any  state  bonds  to  the  company 
until  its  execution.  I  hold  that  it  was  the  duty  of  the  Executive  to  see  that  th& 
securities  required  by  the  constitution  were  executed  in  such  a  manner  as  to  protect 
the  interest  of  the  State,  and  not  leave  her  interests  at  the  mercy  of  the  company 
and  its  agents,  and  I  cannot  see  that  he  has  exceeded  the  limits  of  his  duty.  ■  With  re- 
spect to  the  second  point,  "  that  the  Governor  refused  to  issue  the  remaining  twenty-- 
five  bonds,  and  that  therefore  the  foreclosure  would  be  void,"  I  have  to  say,  that 
this  refusal  of  the  Governor  to  execute  the  law  cannot  surely  absolve  the  company 
from  all  obligation  to  pay  the  600  bonds  already  issued.  The  issue  of  these  twenty- 
five  bonds  is  in  no  sense  a  coridition  precedent  to  the  foreclosure,  and  I  do  not  see 
how  it  can  affect  it.  But  there  is  a  question  of  serious  difficulty.  If  any  first  mort- 
gage/bonds were  issued  under  the  first  trust  deed,  and  before  the  execution  of  the 
supplement,  the  proceedings  by  the  Governor  to  foreclose  would  probably  be  void 
as  to  them.  If  the  company  and  the  first  mortgage  bond  holders  attempt  to  obstruct, 
our  action  they  have  it  in  their  power  to  trouble  us. 

St.  Paul,  April  28th,  1860.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Ignatius  Donnelly,  Governor  ad  interim : 

Sir:  Your  favor  inclosing  communication  from  Rev.  E.  D.  Neill,  Superintendent- 
or  Public  Instruction,  making  inquiries  respecting  the  great  seal  of  the  State,  is  before 
me.  In  reply  I  have  the  honor  to  state  that  the  great  seal  of  the  State  is  in  the  cus- 
tody of  the  Secretary  of  State,  its  legally  constituted  custodian,  and  a  seal  similar  to 
that  should  be  procured.  I  think  Mr.  Neill  is  mistaken  in  supposing  that  the  seal  . 
at  the  head  of  his  circular  still  remains  the  great  seal  of  the  State,  or  that  the- 
Legislature  have  taken  no  action  in  the  matter.  Sec.  13,  p.  126,  Comp.  Stat.,  is  af 
follows :  "  Whenever  the  great  seal  of  the  State  shall  be  broken  or  lost,  or  so  worn  or 
defaced  as  to  be  unfit  for  use,  the  Governor  shall  procure  a  new  one."    It  may  ba 
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doubtful  whether  under  this  clause  the  Gfovernor  has  the  power  to  change  the  seal 
in  any  particular,  probably  not ;  but  I  understand  that  he  has  provided  a  seal  differing 
somewhat  from  that  in  use  under  the  Territory,  and  whether  such  action  on  his  part 
was  authorized  by  law  or  not,  the  seal  thus  adopted  has  been  since  treated  as  the 
great  seal  of  the  State.  Mr.  Neill  by  calling  on  the  Secretary  of  State  can  obtain  an 
impression  of  tlie  great  seal  to  which  the  one  adopted  by  him  should  conform. 
St.  Paul,  May  17th,  1860.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Alex.  Samsey,  Governor  of  Minnesota : 

Sik:  In  reply  to  your  favor  of  the  26th,  inquiring  respecting  the  power  to  ap- 
point a  clerk  of  the  district  court,  I  have  to  say  that  I  am  aware  of  no  law  author- 
izing the  Governor  to  Jill  a  vacancy  in  that  oflBce.  The  office  of  clerk  of  the  court  is 
a  county,  and  not  a  district  office.  The  power  of  appointment  in  the  absence  of  stat- 
ute regulations  is  undoubtedly  in  the  court.  Every  court  has  power  to  till  a  vacancy 
occasioned  by  the  absence,  death  or  resignation  of  one  of  its  officers.  , 

St.  Pato,  May  28th,  1860.  G.  E.  COLE,  Atty.  Gen. 


Hon.  W.  F.  Dunbar,  State  Auditor: 

Sir:  Your  favor  making  inquiries  respecting  the  proper  course  to  be  pursued  "by 
you  with  reference  to  a  garnishee  process  which  has  been  served  upon  you,  by 
which  an  attempt  has  been  made  to  attach  in  your  hands  certain  funds  deposited 
with  you  as  State  Auditor  pursuant  to  the  provisions  of  the  general  banking  law, 
is  before  me,  and  in  reply,  I  have  to  state,  that  it  has  long  been  the  established 
doctrine  of  the  courts  of  those  States  which  have  adopted  this  process,  that  funds 
in  the  hands  of  a  public  officer  are  not  subject  to  attachment.  In  the  absence  of 
authority  sound  principles  of  public  policy  woald  seem  to  demand  such  exemption 
of  officers  of  the  government.  Were  any  other  rule  to  prevail  they  might  be  called 
at  the  suit  of  any  citizen  into  any  and  every  county  of  the  State  to  answer  inter- 
rogatories to  the  neglect  of  their  public  duties,  and  in  the  case  of  the  Auditor  of 
the  State  the  object  of  the  banking  law  would  be,  I  apprehend,  entirely  frustrated 
and  the  bill  holders  for  whose  protection  chiefly  the  law  was  enacted  compelled  to 
wait  the  tardy  result  of  a  trial  in  our  courts,  instead  of  receiving  the  prompt  and 
speedy  payment  from  the  fund  realized  by  the  sale  of  the  securities  in  the  hands  of 
the  Auditor,  contemplated  by  the  law.  The  embarrassment  which  the  adoption  of 
such  principles  would  occasion  to  the  office  of  State  Auditor  in\particular,  the  inter- 
ference with  the  efficient  discharge  of  liis  duties,  the  delay  and  confusion  which 
would  inevitably  be  introduced  into  the  administration  of  that  department,  are  satis- 
factory and  conclusive,  as'  it  seems  to  me,  against  a  proceeding  of  this  character. 

I  am  decidedly  of  the  opinion  that  the  process  cannot  be  sustained.  As  the  sum- 
mons requires  you  to  appear  in  your  private  capacity,  you  will  be  under  the  neces- 
sity of  appearing  and  alleging  the  facts  stated  in  your  communication  to  me.  In 
the  mean  time  you  are  bound  to  perform  the  duties  required  of  you  by  the  banking 
law,  and  no  process  in  my  opinion  can  excuse  you  for  neglecting  or  suspending  them. 
If  "you  continue  to  act  strictly  in  accordance  with  the  provisions  of  that  law,  no 
court  will  hold  you  responsible. 

St.  Paul,  May  30th,  1860.    '  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alex.  Ramsey,  Governor  of  Minnesota: 

Sir:  In  reply  to  your  inquiry  of  yesterday,  respecting  the  proper  construction  to 
be  given  to  sec.  9  of  art.  4  of  the  constitution,  I  have  to  say  that  I  have  examined 
the  question  more  particularly  with  referepce  to  the  appointment  of  "  Regents  of 
the  University  of  Minnesota."  The  section  of  the  constitution  to  which  I  have  al- 
luded, is  as  follows:    "Sec.  9.  No  senator  or  representative  shall,  during  the  time 
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for  which  he  is  elected,  hold  any  office  under  the  authority  of  the  United  States  or 
the  State  of  Minnesota,  except  that  of  postmaster,  and  no  senator  or  representative 
shall  hold  an  office  under  the  State,  which  had  been  created  or  the  emoluments  of 
which  had  been  increased  during  the  session  of  the  Legislature  of  which  he  was  a 
member,  until  one  year  after  the  expiration  of  his  term."  The  term,  office,  is  de- 
'  fined  by  .Blackstone  to  be  "  a  right  to  exercise  a  public  or  private  employment  and 
to  take  the  fees  and  emoluments  thereunto  belonging." 

The  language  of  our  constitution  is,  1  think,  more  broad  than  that  of  most  of  the 
States  of  the  Union. '  The  section  containing  the  restriction  seems  to  have  been ' 
adopted  in  the  convention  without  discussion.  We  are  therefore  without  the  aid 
which  the  journals  of  deliberative  bodies  frequently  afford.  It  may  be  premised, 
however,,  that  so  far  as  jiidicial  construction  has  been  had  upon  similar  clauses,  the 
strictest  possible  construction  has  uniformly  been  adopted.  IS^otliing  has  been  taken 
by  intendment.  Every  office  not  coming  within  the  strict  letter  of  the  law  has 
been  excluded ;  and  even  many  apparently  embraced  by  the  literal  meaning  of  the 
words  employed  have  been  considered  as  foreign  to  its  spirit  and  intent,  and  there- 
fore not  within  its  provisions. 

Sec.  4  of  ch.  80,  of  the  session  laws  of  1860,  provides  that  the  University  shall  be 
governed  by  a  board  of  regents,  consisting  of  the  Governor,  Lieutenant  Governor,  ' 
Chancellor  and  five  electors  of  the  State  to  be  appointed  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate.  Tiie  question  is  wliether  the  appoint- 
ment of  a  member  of  the  legislature  as  regent  is  in  violation  of  the  constitutional 
prohibition?  The  board  of  regents  is  a  body  vested  with  corporate  powers,  and  is 
to  all  intents  and  purposes  a  corporation  entirely  separate  and  distinct  from  the 
State.  The  regents,  if  in  any  proper  sense  officers,  are  officers  of  the  corporation,  and 
not  of  the  state.  This  position  however  is  rather  an  appointment  than  ah  office 
within  the  scope  of  the  restriction.  They  are  perhaps  more  nearly  analogous  to  vis- 
itors of  certain  corporate  bodies  than  to  any  other  class  of  public  servants.  The 
language  of  Tod,  J.,  in  the  case  of  Commonweath  ex  rel.  Beebe,  v.  Burns,  in  17  Serg't 
&  Bawle,  p.  226,  is  as  follows :  "  Visitors  of  tiie  West  Point  Military  Academy  are 
appointed  by  the  Secretary  of  War,  yet  perhaps  it  was  never  once  imagined  that 
such  appcJintment  was  an  office  under  the  Government,  and  therefore  incompatible 
with  the  station  of  Member  of  Congress  or  Member  of  Assembly." 

Deputy  Attorney  General  and  Deputy  Surveyor  General  in  those  States  where 
they  exist,  although  those  offices  are  fixed  by  law,  have  never  been  deemed  within 
the  prohibition,  probably  because  their  position  was  construed  as  an  appointment 
rather  than  an  office.  So  officers  of  the  militia  have  held  seats  in  our  legislature 
without  objection,  although  the  argument  would  seem  much  stronger  against  this 
class  of  officers  than  those  under  consideration.  The  legislature  being  the  exclu- 
sive judge  of  the  qualifications  of  its  members,  a  construction  of  a  doubtful  provis- 
ion by  that  body  upon  this  subject,  is  of  high  authority. 

The  clause  in  question  was  evidently  inserted  in  the  constitution  with  the 
view  to  separate  as  far  as  possible  the  executive  and  judicial  from  the  legisla- 
tive department  of  the  irovernment,  and  to  exclude  the  latter  from  any  undue  in- 
fluence which  the  presence  of  office  holders  might  exert  upon  its  deliberations.  It 
is  difficult  to  perceive  how  the  case  of  the  regents  is  within  the  spirit  or  intent  of 
the  provision.  The  office  is  without  emolument.  The  regents  are  simply  desfg- 
nated  by  the  Governor  as  the  persons  to  constitute  the  corporation.  The  act  of 
appointment  performed,  tliey  act  not  as  officers  of  the  State,  btft  as  members  of  a  sep- 
arate and  independent  corporation,  whose  interests  can  no  more  affect  their  imparti- 
ality as  legislators  than  tliose  of  the  officers  or  members  of  any  other  corporation.  I 
am  therefore  of  opinion  that  a  member  of  the  legislature  is  eligible  to  the  appoint-, 
ment  of  regent  of  the  University. 

St.  Paul,  January  16th,  1861.  G.  E.  COLE,  Atty.  Gen. 
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•Mis  Excallency,  Alexander  Kamsey,  Governor  of  Minnesota: 

,'  Sir:  With  reference  to  the  result  of  the  recent  vote  upon  the  question  of  chang- 
ihg  the  boundary  between  the  counties  of  Scott  and  Dakota,  I  have  to  say  that  I  am 
of  opijjion  that  a  majority  of  the  votes  polled  ,in  each  county  is  necessary  to  effect 
the  change. '  Section  1  of  article  1 1  of  the  constitution  provides  that  laws  changing 
county  lines  in  counties  already  organized,  shall,  before  taking  effect,  be  submitted 
to  the  electors  of  tlie  county  or  counties  to  be  affected  thereby,  at  the  next  general' 
election  after  the  passage  thereof,  and  be  adopted  by  a  majority  of  sucli  electors. 
The  act  of  March  8th,  1860,  providing  for  the  submission  of  such  proposition  to  the 
electors  of  Scott  and  Dakota  is  only  valid  so  far  as  it  conforms  to  the  section  of  the 
constitution  referred  to.  Upon  the  construction  of  this,  then,  the  answer  to  the 
question  depends.  The  intention  of  the  framers  of  the  constitution  seems  to  have 
been  to  leave  all  changes  of  this  character,  by  wliioh  any  county  is  affected,  to  the 
decision  of  the  people  of  tlie  county,  and  if  two  or  more  counties  were  to  be  affected, 
then  to  the  people  of  each.  Were  a  majority  of  the  entire  number  of  votes  polled 
in  both  counties  suflflcient,  it  would  be  in  the  power  of  a  large  and  populous  county 
to  appropriate  the  territory  of  one  more  sparjely  inhabited,  giving  to  the  inhabitants 
of  the.latter  no  voice  iri  the  matter.  If  the  interests  of  one  county  would  be  pro- 
moted at  the  expense  of  the  other  by  such  change,  the  county  injured  ought  cer- 
tainly to  decide  for  itself,  otherwise  the  very  object  of  submitting  the  question  to 
the  people  would  be  defeated.  If  the  people  of  a  county  are  to  have  the  decision  of 
this  matter,  every  princiiSle  of  justice  supports  what  I  deem  the  clear  intent  of  the 
clause,  and  an  effectual  vote  should  be  guaranteed  to  every  county  affected,  unin- 
fluenced by  the  wishes  or  votes  of  the  people  of  any  other  county. 
St.  Paul,  January  16th,  1861.  G.  E.  COLE,  Atty.  Gen. 


Thomas  Bussell,  Esq. : 

Dear  Sir:  In  reply  to  your  favor,  I  have  to  say  that  the  Constitution  of  the 
United  States  has  conferred  upon  the  several  States  the  power  of  appointing  presi- 
dential electors,  and  our  laws  make  no  distinction  between  this  and  any  other  elec- 
tion, but  provide  that  the  "  qualified  electors  of  the  State  shall  elect."  By  referring 
to  the  section^  to  which  you  allude,  the  qualifications  of  electors  will  be  found  to  in- 
clude the  foreign  born  resident,  who  has  declared  his  intention  to  become  a  citizen, 
I  think  that  such  persons  are  certainly  entitled  to  vote  for  presidential  electors. 

Faribault,  June  16th,  1860.  G.  E.  COLE,  Atty.  Gen. 


To  the  Honorable,  the  Secretary  of  the  Interior,  Washington,  D.  C. : 

Sir  :  On  the  13th  of  February,  A.  D.  1860,  in  connection  with  his  Excellency, 
Governor  Kamsey,  I  had  the  honor  to  transmit  to  Hon.  Jacob  Thorfipson,  then  Sec- 
retary, a  protest  on  behalf  of  the  State  of  Minnesota  against  the  allowance  of  pre- 
emptions and  the  issuance  of  patents  upon  sections  16  and  36,  in  this  State,  under  the 
provisions  of  the  joint  resolutions  of  Congress,  passed  March  3d,  1857.  To  this,  as 
well  as  to  a  similar  protest  addressed  to  the  department  by  his  Excellency  Henry  H. 
Sibley;  late  Governor  of  Minnesota,  no  response  has  been  received.  A  definite  decision 
of  the  questions  at  issue  is  of  great  importance  to  the  State,'  and  I  desire  to  state 
briefly  for  your  consideration,  the  points  made  by  the  State,  and  if,  upon  exami- 
nation, you  shall  entertain  any  doubt  respecting  the  position  heretofore  maintained 
by  the  land  department,  I  have  respectfully  to  request  that  the  matter  be  referred  to 
the  Attorney  General  for  his  opinion,  and  that  until  such  opinion  can  be  had,  the 
officers  of  your  department  be  instructed  to  desist  from  the  allowance  of  pre-emptions  ; 
and  the  issuance  of  patents  under  the  provisions  of  the  resolution  referred  to  and 
the  act  of  February  26th,  1857.  The  act  of  February  26th,  1857,  authorizing  the 
people  of  Minnesota  to  form  a  State  government  granted  sections  16  and  36  to  the 

1  Section  one,  article  Beven  of  Coustitation  of  State  of  Minnesota. 
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State  for  school  purposes,  conditioned  only  upon  the  acceptance  of  certain  proposi- 
tions by  the  state.  These  conditions  being  beneficial  in  their  character  their  ac- 
ceptance should  be  presumed  ;  at  any  rate,  the  right  to  accept  them,  became,  by 
virtue  of  the  act,  irrevocably  vested  in  the  people  of  the  future  State. 

It  has  been  repeatedly  held  that  words  of  present  grant  are  not  necessary  to  pass 
a  valid  title,  and  that  the  right  is  vested  by  the  act  itself,  without  the  issuance  of  a 
patent  or  ocher  formality.  Tlie  enabling  act  divested  Congress  of  all  title  to  the  sec- 
tions 16  and  36  within,  the  territorial  limits  of  Minnesota,  and  constituted  a  solemn 
and  irrevocable  compact  between  the  General  Government  and  the  State  which  no 
subsequent  legislation  could  impair.  The  joint  resolution  of  March  following  is,  it 
is  apprehended,  void  as  against  the  claims  of  the  ^tate.  Admitting,  however,  that 
the  enabling  act  was  merely  an  executory  contract,  by  which  Congress  agreed  to 
grant  such  sections  upon  the  performance  of  certain  conditions  by  the  State,  author- 
ities are  not  wanting  to  the  effect  that  a  legislative  contract  is  irrevocable  even  in 
the  absence  of  constitutional  provision  upon  general  principles.  The  public  faith 
is  pledged  to  the  performance  of  its  contracts,  whether  executed  or  executory,  and 
courts  of  justice  will  be  slow  to  admit  the  power  or  right  of  the  government  to 
annul  them  at  pleasure.  But  it  may  i5e  said  that  by  the  act  of  August  4th,  1854, 
which  extended  the  pre-emption  act  to  lands  in  Minnesota,  whether  surveyed  or  not, 
a  quasi  disposition  of  tliese  sections  within  the  meaning  of  the  provisions  of  the  en- 
abling act  was  made.  In  answer  to  this,  it  may  be  observed  that  the  time-honored 
policy  of  the  government  in  this  particular  was  applied  to  Minnesota  in  the  first 
period  of  her  territorial  existence.  Before  any  act  authorizing  the  pre-emption  of 
unsurveyed  lands  in  Minnesota,  in  and  by  the  organic  act  of  the  Territory,  sections 
16  and  36  were  as  early  as  March  3d,  1849,  reserved  for  the  support  of  schools,  when 
the  lands  should  be  surveyed.  A  present  but  inchoate  and  undefined  right  vested  in 
the  people  of  the  Territory  or  future  State  by  this  act,  which  became  fixed  and  definite 
upon  the  survey,  and  of  which  no  subsequent  legislation  could  deprive  them.  The 
Supreme  Court  of  the  United  States  has  established  the  doctrine,  that  whenever  a 
tract  of  land  has  once  been  legally  appropriated  to  any  purpose,  from  that  moment 
it  becomes  separated  from  the  public  mass,  and  no  subsequent  law,  proclamation  or 
sale,  will  be  construed  to  embrace  or  operate  on  it,  although  no  reservation  is  made 
of  it.  It  is  a  well-settled  principle,  that  a  subsequent  grant  must  yield  to  a  prior  one, 
and  that  he  who  is  prior  in  point  of  time  is  prior  in  point  of  right. 

If,  however,  these  positions  are  untenable,  and  it  shall  be  held  that  parties  who 
located  upon  school  lands  prior  to  the  survey  and  prior  to  the  acceptance  of  the  pro- 
visions of  the  enabling-act  by  the  State,  have  acquired  rights  prior  to  and  which 
take  precedence  to  those  of  the  State,  yet  it  would  certainly  seem  that  by  such  accept- 
ance an  irrevu'cable  title  was  acquired  to  all  such  sections  not  then  otherwise  dis- 
posed of,  and  that  the  claims  of  parties  who  ha*e  located  upon  sections  16  and  36 
prior  to  the  survey,  but  since  the  acceptance  of  those  provisions  by  the  State,  cannot 
be  valid  as  against  her. 

The  claim  of  priority  <5f  right  in  these  cases  utterly  fails.  The  grant,  if  such 
it  may  be  termed,  to  such  persons  is  in  every  sense  subsequent  to  that  of  the 
State,  and  its  allowance  would  establish  the  doctrine  that  vested  rights  may  be  di- 
vested by  legislative  action.  In  support  of  my  position  upon  this  matter,  I  beg 
leave  to  refer  to  the  argument  of  Charles  &.  Sherman,  Esq.,  on  file  in  your  office, 
the  opinion  of  the  Attorney  General  communicated  to  Hon.  J.  Thompson,  Secretary, 
&c.,  under  date  of  Ifovember  10,  1858,  and  the  case  of  Cooper  vs.  Roberts,  18  How. 
173.  A  communication  to  me  of  your  opinion,  or  that  of  the  Attorney  General,  at 
as  early  a  moment;  as  practicable  will  be  esteemed  a  favor. 

St.  Paul,  January  23d,  1861.  G.  E.  COLE,  Atty.  Gen. 


To  the  Honorable  the  Speaker  of  the  House  of  Representatives : 

Sir:    I  have  the  honor  to  acknowledge  the  receipt  of  a  resolution  adopted  by  the 
House  of  Representatives,  requesting  the  Attorney  General  to  communicate  to  the 
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House  at  an  early  day,  all  the  facts  within  his  knowledge  concerning  the  foreclosure 
and  sale  of  the  lands,  property  and  franchises  of  the  several  land  grant  companies 
of  the  State,  together  with  his  opinion  concerning  the  regularity  qf  said  foreclosures 
and  sales,  and  the  present  legal  condition  of  said  lands,  properties  and  franchises. 
The  resolution,  in  terms,  emhraees  a  wide  field  of  investigation,  but  presuming  that 
only  such  facts  are  desired  as  are  necessary  for  a  correct  understanding  of  the  con- 
clusions arrived  at,  a  brief  notice  of  a  few  leading  circumstances,  and  an  examina- 
tion of  the  objections  to  the  proceedings  made  by  parties  in  interest,  will  I  appre- 
hend furnish  all  the  information  required. 

It  may  be  premised  that  the  several  land  grant  companies  participating  in  the 
loan  of  State  credit  granted  by  the  amendment  to  section  10,  article  9  of  the  constitu- 
tion, issued  and  delivered  to  the  Governor  an  amount  of  first  mortgage  bonds  equal  to 
the  amount  of  State  bonds  received  by  them,  with  interest  payable  semi-annually  in 
New  York,  the  interest  becoming  payable  on  the  bonds  of  the  company  sixty  days 
before, that  upon  the  bonfls  issued  by  the  State.  That  trust  deeds  were  executed  to 
certain  parties  in  trust  for  the  first  mortgage  bond  holders,  authorizing  in  some  in- 
stances a  foreclosure  by  the  trustees  on  demand  of  the  Governor  upon  default  in  the 
payment  of  the  interest  on  the  first  mortgage  bonds  issued  by  them,  and  upon  their 
neglect  the  Governor  was  authorized  to  foreclose.  In  the  fall  of  1859,  default  was 
made  by  all  the  companies  except  the  Southern  Minnesota,  and  demand  was  made 
upon  the  trustees  to  foreclose,  by  his  Excellency,  Henry  H.  Sibley.  No  default  was 
made  by  the  Southern  Minnesota  company  until  the  spring  of  1860. 

During  the  summer  of  1860  proceedings  were  instituted  by  the  Governor  against 
all  the  companies,  (except  the  Minneapolis  and  Cedar  Valley  company,  whose 
trustees  foreclosed,)  and  the  trust  deeds  were  foreclosed  by  advertisement ;  the  lands, 
properties  and  franchises  purchased  by  the  Governor,  in  the  name  of  the  State,  and 
deeds  executed  and  filed  in  the  oflice  of  the  Secretary  of  State.  The  properties  and 
franchises  of  the  Minneapolis  and  Cedar  Yalley  company  were  also  purchased  by 
the  Governor,  and  the  deed  has  been  executed,  and  is  in  the  hands  of  the  attorney 
of  the  trustees  ready  for  delivery. 

Prior  to  the  sale,  suits  were  instituted  by  the  Transit,  and  Minnesota  and  Pacific 
companies,  and  by  James  M.  Winslow,  a  bond  holder  of  the  latter  company,  and  in- 
junctions issued  prohibiting  the  sale.  In  these  suits  no  appearance  was  made  on 
behalf  of  the  State,  and  the  sales  proceeded.  The  foregoing  is,  in  brief,  a  history  of 
the  proceedings  against  the  companies. 

Before  proceeding  to  notice  the  objections  to  the  title  acquired  under  the  forer 
closure,  it  may  be  proper  to  remark,  that  a  foreclosure  in  equity  would  in  my  esti- 
mation have  furnished  a  more  certain  and  adequate  although'  less  summary  remedy. 
The  strictness  with  which  ex  parte  proceedings  must  be  pursued,  the  complications 
in  which  the  subject  was  involved,  the  conflicting  interests  of  other  bond  holders, 
the  at  least  doubtful  regularity  of  some  of  the  early  steps  upon  which  the  proceed- 
ings must  necessarily  be  based,  have  suggested  strong  legal  objections  to  a  foreclos- 
ure under  the  power.  The  State  occupied  the  position  that  a  private  bond  holder 
would,  who,  being  desirous  that  a  foreclosure  should  take  place,  finds  the  interest 
of  his  co-bond  holders,  which  must  be  identical  to  afford  sufficient  remedy  by  sale, 
adverse.  The  safer  course  in  such  case  would  certainly  be  found  in  a  resort  to  a 
court  of  equity,  making  all  co-bondholders  defendants.  In  this  proceeding  the  le- 
gal and  equitable  rights  of  all  parties  in  interest  may  be  determined,  the  validity  of 
alleged  fraudulent  claims  tested,  and  a  final  foreclosure  of  the  rights  of  the  com- 
panies obtained.  It  is  believed,  that  in  all  cases  in  which  the  interests  of  the  par- 
ties are  complicated,  and  the  interests  of  the  cestuys  que  trust  adverse,  this  is  the 
remedy  usually  resorted  to. 

I  now  proceed  to  the  discussion  of  the  objections  urged  to  the  validity  of  the 


1st.  The  Minnesota  and  Pacific  Eailroad  Company,  after  the  execution  of  their 
trust  deed  and  the  issue  of  bonds  under  it,  were  required  by  the  Governor  prior  to 
the  delivery  by  him  of  any  State  bonds  to  execute  a  supplement  conferring  upon 
that  officer  the  right  to  foreclose  on  default  of  the  trustees.    It  is  objected  that  this 
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instrument  was  obtained  by  compulsion,  and  is  without  consideration  and  void.  I 
apprehend  that  the  only  cases  in  which  the  plea  of  compulsion  or  duress  can  be  suc- 
cessfully urged,  are  those  in  which  the  property  of  the  party  is  detained  upon  an  . 
illegal  demand  with  which  in  order  to  release  such  property,  he,  having  no  day  in 
court,  aud  no  opportunity  to  test  the  question,  complies.  The  principal  cases  in 
which  the  question  arises  are  upon  illegal  assessments  of  taxes,  in  which  the  col- 
lector has  full  power  summarily  to  enforce  his  demand.  In  this  case  no  property 
was  detained,  and  a  speedy  remedy  existed  which  would  have  tested  the  legality  of 
the  requirement.  The  plea  of  want  of  consideration  cannot  avail;  the  seal  imports 
consideration,  and  no  valuable  consideration  is  necessary  to  support  an  execu:ea 
contract  by  speciality.  But  again,  the  constitution  no  wliere  defines  the  particular 
requisite  of  the  deed  to  be  executed  by  the  companies,  and  it  was  the  (Juty  of  the 
Governor  to  exercise  a  sound  discretion  in  the  matter  and  require  such  instruments 
as  would,  in  his  opinion,  effectually  secure  the  State  from  loss.  The  plea  of  com- 
pulsion may  be  urged  with  equal  force  against  tlje  original  deed  which  was  also  ex- 
torted from  the  company  by  a  refusal  to  deliver  State  bonds  until  its  execution. 

2d.  The  same  company  after  having  received  500  state  bonds,  applied  for  the  re- 
maining twenty-five  due  upon  the  amount  of  road  graded.  To  this  request  the 
Governor  refused  to  accede,  upon  the  ground,  it  may  be  presumed,  that  the  consti- 
tution prohibits  the  further  issue  of  State  bonds  after  any  default  in  the  payment 
of  interest  or  principal  accruing  upon  those  already  issued.  No  default,  it  is  true, 
had  at  that  time  been  made  in  the  payment  of  the  State  bonds  issued  to  this  com- 
pany, but  the  interest  accruing  on  the  first  mortgage  bonds  of  the  company  on  the 
first  of  August  preceding,  was  due  and  unpaid.  Whether  this  position  was  correct, 
it  is  not  necessary  to  discuss,  as  the  neglect  of  the  Governor  to  perform  his  duty  in 
this  particular  cannot  release  the  company  from  the  payment  of  the  interest  on  the 
bonds  already  issued  by  them.  Neither  was  their  delivery  in  any  sense  a  condition 
precedent  to  the  enforcement  of  the  rights  of  the  State  under  the  power  contained 
in  the  trust  deed,  a  writ  of  mandamus  would  have  enforced  their  delivery  if  author- 
ized by  law ;  and  surely  a  plea  of  set-off  is  a  novel  objection  to  the  execution  of  a 
power. 

3d.  It  is  insisted  that  as  the  state  holds  a  prior  lien  upon  the  first  240  sections  of 
land,  which  the  companies  may  be  authorized  to  sell  in  addition  to  her  mortgage 
upon  all  the  properties  and  franchises,  the  assets  should  be  marshaled,  and  the  State 
in  the  first  instance  compelled  to  exhaust  her  security  upon  the  land,  before  com- 
ing upon  the  common  fund  in.  which  she  and  other  bond  holders  are  equally  inter- 
ested. The  absurdity  of  this  objection  will  be  obvious  when  it  is  reflected,  that  by 
the  construction  of  the  land  department,  no  title  vests  in  the  companies  or  the  State 
until  twenty  miles  of  the  road  is  constructed  and  in  operation.  The  companies  by 
their  own  default  have  prevented  the  State  from  acquiring  the  title  to  this  land; 
but  it  is  sufficient  to  say  that  courts  of  equity  never  compel  a  party  to  perform  the 
useless  ceremony  of  exhausting  a  void  or  worthless  security  before  coming  upon 
the.  common  fund.  But  another  conclusive  answer  to  this  objection  is,  that  courts 
of  equity  only  marshal  assets  in  cases  in  which  no  provision  of  law  intervenes  to 
,  prevent  the  operation  of  the  rule.  The  constitution  expressly  authorizes  the  Gov- 
ernor in  the  alternative  to  sell  the  lands  or  to  require  a  foreclosure  of  the  trust  deeds. 
The  resort  to  either  or  both  remedies  is  entirely  within  his  discretion. 

4th.  It  is  claimed  by  James  M.  Winslow,  one  of  the  bondholders  of  the  Pacific 
Company,  that  the  proceedings  under  the  supplement  are  void  as  against  first  mort- 
gage bondliolders  taking  under  the  original  deed.  If  there  are  any  such  bond  hold-- 
ers,  1  am  of  opinion  that  the  objection  is  tenable.  It  is  urged,  however,  that  the 
constitution,  and  laws  carrying  its  provisions  into  effect,  and  the  trust  deeds  them- 
selves are  to  be  construed  together  as  parts  of  one  entire' system,  and  that  the  orig- 
inal deed  although  dated  before  was  not  executed  until  after  tlie  act  of  August 
i2th,  1858,  was  enacted,  which  contemplates  a  foreclosure  by  the  Governor,  and 
parties  taking  Under  it  musb  be  held  bound  by  the  provisions  of  existing  laws,  and 
presumed  to  have  taken  subject  to  the  implied  conditions  that  the  company  might 
conform  its  trust  deed  more  nearly  to  the  requirements  of  law.    It  is  true  that  laws 
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in  pari  materia  are  to  be  cqpstrued  together,  but  I  think  it  will  be  found  that  the 
act  of  Anigust  12th  does  not  necessarily  contemplate  a  foreclosure  by  the  Governor 
personally,  but  taken  in  connection  with  the  constitution,  that  he  may  require  a 
foreclosure  by  the  trustees.  The  doctrine  that  the  railroad  company  may,  after  an 
issue  of  bonds  to  various  parties,  engraft  upon  its  deed  provisions  giving  peculiar 
and  additional  advantages  to  one  set  of  bond  holders,  at  the  expense  of  another, 
without  the  knowledge  or  consent  of  the  latter,  is  not  sanctioned'by  either  princi- 
ple or  authority.  It  is  by  no  means  certain,  however,  that  any  bond  holders  of  this 
character  are  in  existence.  The  complaints  in  the  suits  of  the  companies  carefully 
avoid  the  allegation  that  any  bonds  were  issued  and  delivered  to  any  bond  holder 
prior  to  the  execution  of  the  supplement.  The  charter  of  the  company  provides 
that  the  trust  deeds  shall  be  filed  in  the  ofiSce  of  the  Secretary  of  the  State  and  re- 
corded therein,  which  shall  constitute  the  notice  to  parties,  &c.  Both  the  original 
and  supplement  were  filed  simultaneously,  and  the  presumption  is  strong  that  until 
that  time  no  bonds  were  issued  by  the  company,  unless  perhaps  thirteen  bonds  held 
by  James  M.  Winslow.  If  I  am  correct  in  this  conjecture,  parties  becoming  the 
purchasers  of  bonds  after  the  deeds  were  so  filed  took  them  with  full  notice  of  the 
supplement  and  are  bound  by  its  provisions. 

5th.  It  is  objected  that  the  demand  made  by  Governor  Sibley  upon  the  trustees  of 
the  Minnesota  and  Pacific  and  Transit  companies  was  insufficient  to  authorize  a 
foreclosure  by  the  Governor.  The  trust  deeds  empower  the  trustees  to  proceed  upon 
default  in  the  payment  of  interest  on  the  first  mortgage  bonds  issued  by  the  com- 
panies. The  demand  of  the  Governor  informs  the  trustees  that  default  has  been 
made  in  the  payment  of  the  interest  upon  the  State  bonds  delivered  to  said  compa- 
nies and  that  no  provision  has  been  made  for  their  payment.  It  will  be  recollected 
that  the  law  of  August  12th,  1858,  required  the  companies  to  make  such  provision 
sixty  days  before  the  interest  on  the  State  bonds  should  accrue,  and  the  first  mort- 
gage bonds  were  made  payable  accordingly  sixty  days  or  more  before  the  State 
bonds.  A  notice  therefore  of  ak  failure  to  make  such  provision,  and  of  a  default  in 
the  payment  of  the  State  bonds,  conveyed  to  the  trustees  notice,  although  not  in 
terms,  that  a  default  had  occurred  in  the  payment  of  the  interest  on  the  first  mort- 
gage bonds,  "because  had  that  interest  been  met,  provision  would  have  been  made 
and  the  statement  in  the  demand  negatived.  As  I  have  said,  however,  in  ex  parte 
proceedings,  a  strict  compliance  with  the  terms  of  the  power  is  required,  and  it  ihay 
"well  be  doubted  whether  the  notice  was  suflicient  in  this  particular.  It  is  also  ob- 
jected that  the  demand  was  dated  on  the  1st  day  of  December,  1859,  that  the  State 
bonds  became  due  upon  that  day,  and  that  as  the  company  was  entitled  to  the  en- 
tire day  in  which  to'  make  payment,  the  notice  was  premature.  In  answer  to  this,  it 
may  be  observed  that  the  notice  was  not  mailed  until  the  5th  of  the  same  month,  and 
it  may  be  argued  that  the  date  was  immaterial ;  that  the  notice  is  to  be  considered  as 
given  on  the  day  when  served.  Again,  it  may  be  said,  that  although  it  is  true  that 
a  party  has  the  entire  day  to  make  payment,  yet  thai;  a  notice  at  any  time  during 
the  last  day  is  valid.  It  has  been  held  that  a  notice  to  an  indorser  of  presentation 
and  demand  of  a  promissory  note  is  sufficient  although  given  on  the  last  day  of 
grace.  Again,  the  notice  informs  the  trustees  that  the  company  has  failed  to  maJce 
provision  for  the  payment  of  interest ;  this  provision  was  by  law  required  to  be 
made  sixty  days  before  the  interest  accrued,  and  before  the  date  of  the  notice.  If, 
therefore,  the  notice  is  sufficient  in  other  particulars,  I  do  not  see  how  this  objection 
can  avail. 

6th.  It  is  urged  that  the  interest  on  the  bonds  was  payable  at  a  jiarticular  bank 
in  New  Tork,  and  it  does  not  appear  that  a  demand  was  made  there.  The  adver- 
tisements are  entirely  suflicient  in  this  particular,  as  they  allege  a  default  in  pay- 
ment of  interest  when  and  where  due,  but  even  if  not,  a  demand  need  never  be 
made  at  the  particular  bank  as  a  condition  precedent  to  the  institution  of  proceed- 
ings. In  order  to  defeat  them  the  party  must  show  not  only  that  no  demand  was 
made,  but  that  he  had  funds  there  and  was  prepared  to  make  payment  had  the  same 
been  demanded. 

7th.  The  position  has  been  taken,  although  not  pressed,  that  as  the  Governor  was 

4: 
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not  a  party  to  the  instrument,  he  could  not  be  authorized  to  act  under  the  power. 
It  is  believed  that  no  case  can  be  found  which  sustains  this  doctrine.  Tlfe  execu- 
tion of  a  power  by  otiiers  than  parties  to  instruments,  is  of  every  day  occurrence. 
The  Governor  is  certainly  the  donee  of  the  power,  although  not  strictly  a  party  to 
the  trust  deed. 

8th.  One  of  th^e  trust  deeds,  at  least,  contains  a  provision  making  it  a  condition 
to  a  sale  by  the  Governor,  that  it  ^hall  be  made  within  sixty  days  after  default,  and 
it  is  insisted,  although  not  with  great  confidence,  that  he  cannot  proceed  after  the 
expiration  of  that  period.  This  objection  I  think  untenable.  Section  47,  page  395, 
Comp.  Stat. 

9th.  The  Minneapolis  and  Cedar  Yalley  company's  deed  contains  a  provision, 
"  that  if  the  interest  upon  its  bonds  shall  not  be  paid  when  and  where  due  v/ponpres- 
entation  of  said  interest  warrants,  and  shall  remain  unpaid  for  ninety  days  after 
the  same  shall  have  been  due  and  demanded,  the  trustees  may  foreclose,  &c.  It  is 
said  that  it  does  not  appear  that  demand  was  made.  The  language  of  the  adver- 
tisement is  not,  perhaps,  as  accurate  as  it  might  have  been,  but  is,  I  think,  sulB- 
cient.  A  neglect,  however,  to  make  demand,  if  it  could  be  shown,  would  involve  a 
question  of  much  greater  difficulty,  and  would,  probably,  under  the  peculiar  provis- 
ions of  the  instrument,  render  the  sale  of  at  least  doubtful  validity.  The  executive 
journals  furnish  no  information  upon  this  point.  Had  there  been  no  presentation 
of  interest  warrants,  and  no  demand,  I  cannot  see  how  there  could  have  been  a  de- 
fault within  the  meaning  of  the  deed,  unless  the  fact  that  a  previous  installment  of 
,  interest  had  been  paid  at  St.  Paul  can  be  construed  as  a  waiver  by  the  company  of 
the  right  to  insist  upon  a  demand  in  New  York. 

10th.  It  is  contended  that  the  sale  in  disregard  of  the  injunction,  vitiates  the  pro- 
ceedings. I  am  strongly  of  opinion  that  the  Governor,  proceeding  in  accordance 
with,  and  in  the  execution  of  a  duty  enjoined  upon  him  as  Governor,  by  the  consti- 
tution and  the  laws,  is  entirely  beyond  judicial  control,  and  that  the  .court  clearly 
exceeded  its  powers  and  assumed  a  jurisdiction  nofr  properly  belonging  to  it;  if  so, 
the  sale  is  unaffected  by  its  action.  But  again,  it  has  been  held  that  the  effect  of 
an  injunction  is  simply  to  render  the  party  disobeying  it  amenable  to  punishment, 
but  that  proceedings  in  violation  thereof  are  in  no  respect  prejudiced.  Having 
alluded  to  all  the  formidable  objections  to  thq  title  of  the  State,  I  come  now  to  per- 
haps the  most  important  and  difficult  question  involved,  viz. :  Whether  the  fran- 
chises of  the  origiiial  companies  have  been  extinguished  by  the  sale,  and  if  so, 
whether  they  can  be  revived  by  legislation?  Upon  the  first  examination  of  this  , 
question,  I  was  strongly  inclined  to  believe  that  conceding  the  proceeidings  to  be 
regular,  the  franchises  were  merged  and  destroyed.  The  franchise  granted  to  a 
corporation  is  a  scintilla  of  sovereignty,  of  which  the  State  divests  itself,  and  trans- 
fers it  to  a  citizen  or  citizens;  upon  being  re-vested  in  the  State  in  the  absence  of 
authority  and  express  legislation,  it  is  difficult  to  perceive  why  the  particular  fran- 
chise does  not  merge  in  the  general  sovereignty. 

A  rule  has,  however,  been  adopted  by  courts  of  equity,  with  reference,  to  real 
estate,  which  may  furnish  some  analogy  to  the  case  in  question.  With  reference 
to  the  question  of  merger,  the  modern  decisions  all  hold,  for  instance,  that  when  the 
titles  of  mortgagee  and  mortgagor  vest  in  one  and  the  same  person,  the  question  as 
to  whether  the  transactiqn  shall  be  treated  as  a  redemption  or  assignment  is  to  be 
determined  by  an  inquiry  into  the  intent  of  the  parties,  and  the  equities  of  the  case. 
An  examination  of  the  charter  of  the  Minnesota  and  Pacific  railroad  company,  the 
act  of  August  i2th,  1858,  and  that  of  March  6th,  1860,  sutificiently  indicates  the  in- 
tent of  the  legislature,  that  the  franchises  of  the  several  land  grant  railroad  com- 
panies should  be  preserved  and  perpetuated.  The  act  of  August  12th  expressly 
authorizes  the  purchaser  at  the  sale,  or  his  assigns,  to  organize  under  the  charter  of 
the  old  companies  with  all  the  privileges,  rights  and  immunities  claimed  and  enr 
joyed  by  them.  The  act  of  1860,  instead  of  repealing,  affirms,  at  least  by  implication, 
that  of  1858,  and  provides  for  a  purchase  by  the  State.  The  public  interests  are  in- 
timately connected  with  the  preservation  of  these  franchises,  and  the  prosecution 
of  the  enterprises  in  aid  of  which  they  were  granted.    The  constitutional  provision 
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prohibiting  tbe  formation  of  corporations  by  special  act,  refers  exclusively  to  new 
creations  and  is  not  violated  by  the  perpetuation  of  charters  in  existence  at  the  time 
of  its  passage.    See  1  Gillraan,  111.,  672. 

Again,  a  franchise  can  never  be  surrendered  without  the  consent  of  the  State,  and 
a  forfeiture  may  be  waived  by  the  government.  It  is  difficult  to  perceive  why  the 
State  may  not  in  this  instance  elect  to  consider  the  franchises  as  still  in  existence. 
It  has  even  been  decided  that  upon  a  judgment  in  a  quo  warranto,  and  a  seizure  of 
the  corporate  franchises  by  the  State,  the  franchises  are  not  thereby  destroyed,  but 
■exist  in  the  hands  of  the  State,  and  may  be  afterwards  granted  to  the  same  or  other 
individuals  in  the  same  manner  as  they  were  originally  granted.  See  1  Blackford, 
(Ind.)  220. 

Again,  it  has  been  adjudicated  with  reference  to  a  constitutional  provision  similar 
to  our  own,  that  the  continuance  of  an  old  charter  is  not  the  creation  of  a  new  cor- 
poration. The  distinction  between  a  new  charter  and  the  renewal  of  an  old  one  ig 
fully  recognized  by  authority.  For  these  reasons  I  am  of  opinion  that  the  franchises 
of  the  old  companies  are  still  in  existence,  and  that  the  assigns  of  the  State  may 
■organize  under  the  original  charter. 

St.  Paul,  January  30th,  1861.  G.  E.  COLE,  Atty.  Gen. 


"Hon.  Charles  Mcllrath,  State  Auditor. 

Sir:  Your  note  of  this  date,  inquiring  whether  county  orders  are  to  be  taken  in 
full  for  the  redemption  of  lands  sold  under  former  laws,  for  taxes,  and  bid  off  by 
•counties,  is  at  hand.  My  predecessor  has  decided  this  question  affirmatively,  arid 
did  I  not  believe  that  both  principle,  and  public  policy,  require  a  different  conclu- 
.sion,  I  should  be  loth  to  interfere  with  a  custom,  which  by  reason  of  such  decision 
has  become  general.  Counties  are  quasi  corporations,  i.  e.  for  certain  purposes  only, 
and  in  the  idea  that  in  purchasing  land  at  tax  sales,  they  act  simply  in  their  cor- 
porate capacity,  lies  the  mistake.  The  purchase  of  such  property  is  not  a  volun- 
tary act  of  the  county  authorities,  but  is  performed  by  the  treasurer  in  the  name  of 
the  county,  in  obedience  to  a  provision  of  law,  as  a  public  agent  engaged  in  the  per- 
formance of  certain  duties  appertaining  to  the  collection  of  the  revenue. 

In  the  collection  of  the  State  tax,  the  county  officers,  and  the  county  itself,  (so 
far  as  it  acts  at  all,)  act  as  agents  for  the  State,  and  the  lands  bid  off  at  a  tax  sale,  are 
held  not  solely  as  county  property,  but  in  trust  for  the  several  funds  to  be  benefited 
thereby.  For  convenience  in  the  conduct  of  the  government,  certain  duties  and 
portions  of  the  taxing  power  are  delegated  to  legal  sub-divisions,  as  counties, 
towns,  &c.  So  far  as  they  act  with  reference  to  the  support  of  the  town  or  county 
government,  they  act  as  corporations  and  are  responsible  as  such.  So  far  as  the 
•State  or  school  tax  is  concerned,  they  act  as  agents  or  trustees.  The  successful  and 
economical  management  of  the  State  government  depends  upon  the  prompt  collec- 
tion and  return  of  the  State  tax  by  county  officers,  to  whom  she  is  necessarily  com- 
pelled to  intrust  this  branch  of  the  public  service.  If  counties  are  entitled  to  pay 
the  debts  of  their  citizens  at  the  expense  of  the  State,  and  to  postpone  the  payment 
•of  the  State  tax  until  the  obligations  of  the  county  are  exhausted,  we  may  expect 
in  the  future,  as  in  the  past,  a  bankrupt  State  treasury.  The  custom  prevailing 
heretofore,  operates  to  delay  the  payment  of  the  State  tax  until  the  financial  ability 
of  the  county  shall  enable  her  to  refund  the  money  which  she  has  applied  to  the 
payment  of  her  own  indelitedness. 

While  the  county  is  not  required  to  pay  into  the  State  treasury  the  State  tax,  until 
lands  bid  off  by  her  are  redeemed,  when  the  redemption  takes  place,  it  should  be 
in  such  funds  as  will  enable  her  at  once  to  account  to  the  State  for  its  proportion  of 
the  redemption  money. 

St.  Paui.,  April  1st,  1861.  G.  E.  COLE,  Atty.  Gen, 
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His  Excellency,  Alexander  Ramsey,  Governor  of  Minnesota: 

Sm:  Your  communication  of  the  30th  ult.,  enclosing  letter  from  Edmund  Bice, 
President  of  the  Minnesota  and  Pacific  Railroad,  is  at  hand.  I  have  not  access  to 
the  charter  granted  to  this  company  at  the  last  session,  but  if  my  remembrance 
of  its  provisions  is  not  defective,  it  contains  nothing  which  vifould  affect  the  opin- 
ion to  which  I  have  arrived,  from  an  examination  of  the  constitution  and  the  orig- 
inal charter.  Mr.  Eice  requests  the  Governor  to  execute  to  the  new  company  a 
deed  of  120  sections  of  land,  pursuant  to  section  sixteen  of  an  act  passed  May  28th, 
1857,  creating  the  Minnesota  &  Pacific  Railroad  Company,  and  granting  lands  to 
that  and  other  companies,  in  the  execution  of  the  trust  imposed  upon  tlie  State,  by 
the  congressional  land  grant.  A  brief  survey  of  the  several  absolute  and  condi- 
tional conveyances  which  have  passed  between  the  company  and  the  State  will 
illustrate  the  effect  which  a  compliance  with  the  request  of  the  president  of  this 
company  would  have. 

In  1857,  the  State  by  the  act  creating  the  company,  but  in  a  separate  section,  made 
an  absolute  grant  of  these  lands  to  the  company,  which  contained  inter  alia  a  direc- 
tion to  the  Governor  to  execute  a  deed  upon  the  location  of  twenty  miles  of  its  road, 
and  it  is  upon  this  clause  that  Mr.  Rice  relies. 

In  1858,  by  an  amendment  to  the  constitution,  the  State,  in  consideration  of  cer- 
tain important  benefits  offered  to^nd  accepted  by  the  company,  imposed  a  condition 
upon  this  grant,  upon  the  failure  to  comply  with  which  on  or  before  the  expiration 
of  1861  the  lands  thus  granted  were  to  revert  to  the  State.  In  addition  to  this,  she 
required  a  mortgage  from  the  company,  which  was  executed  and  contained  condi- 
tions still  more  rigorous;  a  failure  to  comply  with  the  latter,  and  the  proceedings 
consequent  thereon  (conceding  them  to  be  regular)  transferred  the  title  of  the  com- 
pany to  the  State,  and  deprived  it  of  its  rights  under  the  charter. 

In  1861  the  State  granted  to  certain  parties  these  lands  upon  certain  conditions 
which  as  yet  are  unperformed.  If  the  proceedings  by  foreclosure  were  legal,  the 
title  passed  to  the  State,  and  she  will  regain  it  upon  a  failure  to  perform  the  last- 
mentioned  conditions.  If  not,  her  rights  rest  upon  the  amendment  of  the  constitu- 
tion, and  she  will  acquire  the  absolute  title  if  the  condition  therein  prescribed  be 
not  performed  at  the  expiration  of  the  present  year.  The  State  is  now  asked,  after 
executing  a  conditional  grant  to  the  company,  and  before  the  performance  by  the 
latter,  to  execute  an  absolute  deed  in  fee  simple.  If  the  act  of  1861,  under  which 
the  company  claims,  is  valid,  and  certainly  the  company  is  not  in  a  condition  to  dis- 
pute its  validity,  the  execution  of  a  deed  is  unnecessary.  A  legislative  grant  passes 
a  title  quite  as  eifectually  as  a  conveyance  by  deed.  The  State  derives  her  right  to 
school  lands  in  this  manner,  and  it  has  been  repeatedly  held  that  no  patent  is  neces- 
sary to  vest  the  title.  So  the  earlier  titles  in  all  the  older  States  were  acquired  by 
legislative  grant  without  further  action.  But  I  am  of  the  opinion  that  the  amend- 
ment to  the  constitution  and  its  acceptance  by  the  company  abrogated  the  provisions 
requiring  the  execution  of  a  deed  by  the  Governor.  It  made  that  which  was  before 
an  absolute  grant  a  conditional  one,  with  which  an  absolute  conveyance  in  fee  sim- 
ple would  have  been  inconsistent. 

The  laws  of  1861  in  conferring  upon  the  company  the  rights  under  the  original  ~ 
charter  did  not  include  section  16.  This  section  contains  the  grant  of  the  land  only, 
and  is  functus  officio,  and  in  its  place  a  conditional  grant  has  been  substituted,  which 
is  entirely  suflicient  to  vest  in  the  present  company  all  the  title  which  by  the  con- 
tract between  it  and  the  State  was  intended  to  pass.  An  absolute  conveyance  sub- 
sequent to  the  conditional  one  might  well  be  held  a  waiver  of  all  conditions  by  the 
State,  and  to  vest  an  unconditional  title  in  the  company  to  the  120  sections  claimed. 

I  am  therefore  of  opinion  that  a  complianoe  with  the  request  of  Mr.  Rice  would 
be  not  only  inexpedient,  but  prejudicial  to  the  public  interests. 

St.  Paul,  May  6th,  1861.  G.  E.  COLE,  Atty.  Gen. 
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His  Excellency,  Alexander  Bamsey: 

Sir:  In  answer  to  your  request  of  this  morning  for  a  further  opinion  in  relation 
to  the  request  of  the  president  of  the  M.  &  P.  B.  R.,  that  the  Governor  execute  to 
that  company  a  deed  of  120  sections  of  land,  I  reply  that  I  do  not  think  I  misunder- 
stood Mr.  Rice's  meaning.  His  language  was  plain,  and  if  the  mere  delivery  of  an 
escrow  was  sought,  certainly  his  language  entirely  failed  to  convey  his  meaning.  I 
cannot  advise  the  execution  of  such  instrument.  I  doubt  whether  the  Governor 
has  any  authority  whatever  to  execute  it,  since  the  constitutional  amendment  and 
the  raili'oad  legislation  of  last  session.  If,  however,  Mr.  Rice  desires,  as  1  now  under- 
stand, an  instrument  to  be  held  by  your  Excellency  as  an  escrow,  and  to  be  delivered 
only  upon  the  performance  of  all  the  conditions  of  the  law  of  1861,  such  deed  could 
not  probably  do  any  harm  to  the  State,  and  could  certainly  do  Mr.  Rice  or  the  com- 
pany which  he  represents  no  good.  It  would  as  it  seems  to  me  he  a  mere  farce,  and 
how  it  could  inspire  any  additional  confidence  in  capitalists,  it  is  difficult  to  perceive, 
as  the  recent  legislation  contemplates  no  deed  from  the  Governor.  I  am  inclined  to 
think  no  title  would  pass  by  such  a  conveyance. 

St.  Paul,  June  6th,  1861.  G.  E.  COLE,  Atty.  Gen. 


Kev.  B.  F.  Crary,  Superintendent  of  Public  Instruction : 

Deab  Sik:  In  answer  to  your  inquiry  of  this  date,  with  reference  to  the  power 
of  school  district  trustees  to  exclude  children  of  African  blood  from  a  partici- 
pation in  the  benefits  of  the  common  school  system,  I  have  to  say  that  I  have  looked 
in  vain  for  any  clause  in  the  school  law  conferring  any  such  power  either  expressly 
or  by  implication.  The  moneys  in  the  treasury  of  the  county  are  to  be  apportioned 
among  the  respective  districts  in  proportion  to  the  number  ot  persons  between  the 
ages  of  five  and  twenty-one.  The  superintendent  is  authorized  to  expel  scholars 
from  the  school  during  the  current  term  for  "  gross  immorality,  profanity,  infec- 
tious disease  or  habitual  uneleanliness."  This  enumeration  of  specific  cases  author- 
izing expulsion  upon  familiar  principles  excludes  all  others.  I  am  of  the  opinion 
that  all  persons  within  the  ages  prescribed  by  sec.  41  of  the  school  law,  without  dis- 
tinction of  color  or  nationality,  are  legally  scholars  of  the  district  in  which  they  re- 
side, and  entitled  to  the  benefits  of  tlie  system.  That  no  one  but  the  superintend- 
ent has  any  authority  to  expel  a  scholar  or  in  any  manner  prevent  his  enjoyment  of 
the  advantages  which  the  system  is  intended  to  secure,  and  he  only  in  the  cas6s 
expressly  enumerated  in  section  fifty-six.  The  association  of  scholars  of  different 
colors,  nationalities,  &c.,  in  the  common  schools,  is  perhaps  more  a  matter  of  taste 
than  anything  else,  and  certainly  is  not  prohibited  by  any  fundamental  principles  of 
law,  or  by  any  peculiarities  of  our  institutions. 

If  the  universal  dissemination  of  intelligence  is  desirable  and  is  the  great  end 
sought  to  be  attained,  it  would  seem  that  the  recognition  of  the  distinction  con- 
tended for  would  rather  defeat  than  promote  the  object  of  the  f  ram  era  of  the  law. 
If  prejudices  against  this  class  of  our  population  exist  to  any  serious  extent,  it  will 
be  necessary  for  the  legislature  to  enact  an  express  provision  upon  the  subject.  The 
common  law  knows  no  distinctions  of  the  character  referred  to. 

The  error  into  which  the  complaining  parties  in  the  case  have  fallen,  probably, 
originated  in  the  idea  that  by  the  celebrated  decision  in  the  case  of  Dred  Scott,  per- 
sons of  African  descent  are  not  to  be  regarded  as  citizens.  This  idea  is,  perhaps, 
strengthened  by  the  partial  recognition  of  that  doctrine  contained  in  art.  7th  of  the 
Constitution.  The  mistake  lies  in  supposing  that  our  school  system  is  confined  in 
its  operation  to  citizens  of  the  state.  On  the  contrary,  all  persons  resident  in  the 
state  are,  by  the  liberal  terms  of  the  law,  brought  within  its  purview  and  guaran- 
teed the  advantages  secured  by  its  provisions,  although  in  other  respects,  prohibited 
from  exercising  all  the  rights  appertaining  to  full  and  complete  citizenship. 

St.  Paul,  September  16th,  1861.  G.  E.  COLE,  Atty.  Gen. 
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His  Excellency  Alexander  Ramsey,  Gov.  of  Minnesota: 

Dbae  Sir:  In  reply  to  your  inquiry  as  to  the  authority  of  the  Governor  to  allow 
an  exchange  of  securities  'deposited  by  the  Minnesota  and  Pacific  Kailroad  Com- 
pany pursuant  to  Sec.  4  of  chap.  5,  of  special  laws  of  1861,  I  have  to  say  that  the 
Governor  acts  as  agent  for  the  State  in  receiving  the  securities  and  delivering  them 
upon  tuiflUment  of  the  condition  prescribed  by  the  act,  and  has  no  express  author- 
ity to  deal  with  them  after  they  are  so  deposited.  Perhaps  the  general  supervision 
which  the  Governor  exercises  o"ver  the  deposit,  might  be  construed  as  embracing  an 
implied  authority  to  substitute  other  securities  in  place  of  those  first  deposited,  if 
required  by  the  Interests  of  the  State. 

The  establishment  of  a  precedent  of  this  character,  would,  I  apprehend,  however, 
be  extremely  dangerous,  and  should  be  carefully  avoided.  If  the  power  were  wisely 
and  judiciously  exercised,  it  might  in  some  instances  promote  the  convenience  of 
the  State  and  those  dealing  with  her,  but  if  improvidently  exercised,  great  detri- 
ment to  the  public  interest  would  result.  The  exchange  of  securities  in  the  Au- 
ditor's department  at  a  former  period  and  the  attendant  consequences,  should  cause 
great  hesitation  before  the  experiment  is  repeated.  In  this  instance  the  application 
is  for  the  convenience  of  the  company,  and  I  cannot  see  how  that  convenience  can. 
be  promoted,  unless  the  securities  now  on  deposit  are  more  available  in  the  market 
than  those  with  which  the  company  seek  to  replace  them.  If  so,  this  furnishes  the 
strongest  reason  why  the  application  should  be  denied. 

I  am  of  opinion  that  such  change  should  not  be  permitted. 

September  24th,  1861.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  Your  favor  is  at  hand,  enclosing  communication  from  the  auditor  of  Ram- 
sey county,  inquiring  whether  the  residence  of  the  Catholic  bishop,  and  the  prop- 
erty denominated  tlie  Mission  Grounds,  in  the  city  of  St.  Paul,  are  exempt  from 
taxation.  The  constitutional  provision  is  as  follows:  "All  churches,  church  {jrop- 
ierty,  used  for  religious  purposes  and  houses  of  worship  shall,  by  general  laws,  be 
exempt  from  taxation."  It  will  be  noticed  that  the  constitution  does  not  profess 
to  exempt  any  property  directly,  but  that  the  clause  is  merely  directory  upon  the 
legislature.  The  enquiry  then.  Is,  has  the  legislature  obeyed  the  constitutional  in- 
junction? I  think  an  examination  of  the  statute  shows  a  substantial  compliance. 
The  language  is  "houses  used  exclusively  for  public  worship,  the  books  and  furni- 
ture therein  and  the  grounds  attached  to  such  buildings,  necessary  for  the  proper 
occupancy,  use  and  enjoyment  of  the  same,  and  not  leased  or  otherwise  used  with  a. 
view  to  profit."  This  language  is  explicit,  and  is,  1  think,  open  to  no  constitutional 
objection. 

First,  then,  is  the  Bishop's  residence  embraced  in  the  description  of  exempt  prop- 
erty? It  is  the  policy  of  the  law  that  all  property  shall  contribute  equally  towards 
defraying  the  expenses  of  the  government;  as  all  share  equally  in  the  benefit  de- 
rived from  its  protection,  so  its  burdens  should  rest  upon  all  alike.  To  this  gen- 
eral principle,  property  devoted  exclusively  to  public,  charitable  and  religious  pur- 
poses, has,  for  obvious  reasons,  usually  constituted  an  exception ;  but  the  fact  that 
it  is  an  exception,  requires  that  the  strictest  possible  construction  should  be  given 
to  laws  of  this  character,  and  that  all  property  not  clearly  wltliln  both  tlie  letter 
and  spirit  of  the  law,  should  be  excluded  from  Its  operation.  To  apply  these  prin- 
ciples. It  will  be  readily  conceded  that  the  residence  of  a  clergyman,  although  the 
property  of  the  church,  is  not  a  house  used  exclusively  for  public  worship,  neither 
is  it  church  property  used  for  religious  purposes;  as  a  residence,  it  is  and  must  nec- 
-essarily  be  devoted  to  purposes  entirely  secular.  Were  it  the  residence  of  any  per- 
son other  than  the  Bishop,  although  the  property  of  the  church,  the  question  would 
hardly  be  mooted;  but  can  this  affect  the  question?  Would  the  furniture,  plate,  or 
carriage  used  by  the  Bishop,  although  the  property  of  the  church,  fall  within  the 
exemption?    The  mere  fact  of  occupany,  by  a  clergyman,  can  hardly  be  regarded, 
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as  sufficient  to  dedicate  the  property  to  religious  purposes,  without  regard  to  the 
nature  of  the  use  and  occupation.  Under  a  statute  similar  to  our  own,  a  portion 
of  the  church  edifice,  held  uijder  lease,  and  the  rents  devoted  exclusively  to  the  dis- 
charge of  an  indebtedness  incurred  in  its  erection,  was  held  taxable.  The  direct 
and  immediate  use,  and  not  the  incidental  benefits  resulting  from  such  use,  is  to  be 
consulted  in  arriving  at  a  correct  conclusion.  For  these  reasons,  I  think  the  prop- 
erly is  not  exempt  from  taxation. 

Second.  "  The  grounds  attached  to  such  buildings,  necessary  for  the  proper  oc- 
cupancy, use  and  enjoyment  of  the  same,  and  not  leased  or  otherwise  used  with  a 
view  to  profit,"  are  exempt.  This  question  turns  upon  a  question  of  fact.  Are 
these  groirads  necessary  for  the  proper  occupancy  and  enjoyment  of  the  church 
property  y  A  distinction  is  to  be  noted  between  church  property  and  that  of  institu- 
tions of  learning,  in  this  particular,  that  all  lands  connected  with  the  latter,  and 
not  used  with  a  view  to  profit,  without  regard  to  occupancy,  are  exempt.  If  the 
lands  in  this  case  are  in  a  separate  enclosure,  unconnected  with  the  church,  there 
would  be  little  doubt  of  their  taxable  character.  If  not,  the  amount  necessary  for 
the  proper  occupancy,  use  and  enjoyment  would  perhaps  present  an  embarrassing 
question,  depending  upon  a  variety  of  circumstances,  and  the  officer  would  act  at 
his  peril.  A  valuable  block,  however,  held  for  purposes  of  speculation,  would  cer- 
tainly be  entirely  without  the  scope  of  the  examination. 

St.  Paul,  October  14th,  1861.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Ignatius  Donnelly,  Governor  ad  interim: 

Deab  Sie:  Your  favor  calling  my  attention  to  the  fact  that  the  electors  of 
Olmsted  county  have  at  the  late  general  election  chosen  a  Senator  to  supply  the 
vacancy  occasioned  by  the  death  of  Hon.  Stiles  P.  Jones,  and  desiring  my  opinion  of 
the  legality  of  such  election,  is  before  me.  I  am  aware  of  no  clause  of  the  statute 
requiring  a  proclamation  of  the  Governor,  unless  a  special  election  becomes  neces- 
sary. The  following  proviso  of  sec.  37  of  the  election  law,  page  112,  laws  of  1861, 
seems  explicit:  "  If  there  be  no  session  of  the  Legislature  or  of  Congress  between 
the  time  of  the  hapening  of  such  vacancy  or  vacancies  in  the  office  of  members  of 
Congress  or  of  the  State  Senate  or  House  of  Eepresentatives,  and  the  then  nextiin- 
nual  election,  then  it  shall  not  be  necessary  to  order  a  special  election  to  fill  such 
vacancy  or  vacancies,  but  the  same  shall  be  filled  at  the  next  annual  electio7i."  It 
is  to  be  noticed  that  the  body  of  the  section  only  requires  a  proclamation  for  the 
purpose  of  calling  a  special  election.  The  election  to  fill  a  vacancy  is  fixed  in  as 
positive  terms  as  that  of  an  officer  for  the  regular  term.  The  electors  may,  I  pre- 
sume, always  act  upon  their  own  knowledge  of  the  occurrence  of  a  vacancy,  and  if 
that  knowledge  prove  correct,  the  validity  of  the  election  cannot  be  impeached. 
There  is  certainly  no  law  on  the  statute  book  requiring  a  proclamation  merely  for 
the  purpose  of  informing  the  voters  of  a  vacancy,  and  in  cases  of  this  character  I 
see  no  occasion  for  one. 

St.  Paul,  October  18th,  1861.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Ignatius  Donnelly,  Governor  ad  interim : 
Deae  Sie:  Your  communication  is  at  hand  inquiring  whether,  after  the  ad- 
_  journment  of  the  canvassing  board  and  a  return  of  the  abstract  of  votes  to  the  Sec- 
retary of  State,  and  (in  case  of  a  tie  or  vacancy)  after  the  abstract  has  been  acted 
upon  by  the  issuance  of  a  proclamation  for  a  new  election,  the  abstract  can  be 
amended,  or  a  supplemental  return  filed  correcting  a  mistake  in  the  proceedings  of 
the  canvassing  board.  I  am  of  the  opinion  that  no  amendment  is  allowable.  Sec- 
tion 20  of  chapter  15,  Laws  of  1861,  varies  somewhat  from  section  33,  page  50, 
Eevised  Statutes,  in  expressly  constituting  the  jmtioes  of  the  peace,  together  with 
the  county  auditor,  the  canvassing  board.    Whatever  might  have  been  the  con- 
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struction  of  the  latter,  there  can  be  no  doubt  that  under  the  present  law  the  jus- 
tices are  members  of  the  canvassing  board,  and  possess  equal  powers  with  the  au- 
ditor. Upon  the  adjournment  of  the  board  it  is  functus  officio,  and  is  by  the  act 
of  adjournment  dissolved.  It  cannot  be  again  called  together,  and  no  amendments 
can  be  made.  Such  was  the  holding  of  the  supreme  court  under  a  statute  substan- 
tially similar.  See  Clark  v.  Buchanan,  2  Minn.  346. 
St.  Paul,  October  21st,  1861.  G-  E.  COLE.  Atty.  Gen. 


His  Excellency,  Alexander  Ramsey,  Governor  of  Minnesota: 

Sir:  I  have  examined  the  requisition  and  accompanying  papers  in  the  matter  of 
John  G.  Sherburn,  an  alleged  fugitive  from  justice,  together  with  the  warrant  is- 
sued by  your  Excellency  for  the  apprehension  of  said  Sherburn,  and  have  to  say: 

1st.  That  upon  compliance  with  the  act  of  Congress  of  February  12,  1793,  by  the 
executive  making  the  demand  for  the  arrest  and  delivery  of  an  alleged  fugitive,  no 
discretion  exists  in  the  Governor  upon  whom  the  demand  is  made,  but  it  becomes 
his  duty  to  issue  his  warrant.  The  comity  existing  between  the  States,  under  the 
constitution,  the  constitution  itself,  and  the  act  of  Congress  carrying  its  provisions 
into  effect,  seem  to  withdraw  all  discretion  in  the  matter  from  the  Governor.  If, 
however,  the  executive  sees  fit  to  refuse  his  compliance  with  the  demand  I  know 
of  no  method  by  which  his  action  can  be  coerced.    See  2  Kent,  Com.  p.  82,  note. 

There  are  three  prerequisites  to  the  jurisdiction  of  the  Governor  which  it  is  his 
duty  to  require,  and  which  should  be  recited  in  his  warrant:  1st.  The  fugitive  must 
be  demanded  by  the  executive  of  the  state  from  which  he  has  fled.  2nd.  A  copy  of  an 
indictment  found  or  an  affidavit  made  before  a  magistrate,  charging  the  fugitive  with 
having  committed  the  crime,  must  accompany  the  requisition.  3d.  Such  copy  of  the 
indictment  or  affidavit  must  be  certified  as  authentic  by  the  executive  demanding 
the  rendition  of  the  alleged  criminal. 

It  is  no  part  of  the  duty  of  the  Governor  to  enquire  whether  the  crime  charged 
is  an  offence  by  the  laws  of  this  State.  It  is  sufficient  that  it  is  charged  by  the 
indictment  as  an  offence  under  the  laws  of  the  state  where  such  indictment  is 
found.  A  distinction  is  to  be  noticed  between  cases  arising  under  the  act  of  Con- 
gress and  those  in  which  by  treaty  or  the  comity  of  nations  a  foreign  nation  de- 
mands the  rendition  of  a  fugitive  by  the  state  or  national  authorities.  In  the  lat- 
ter the  character  of  the  crime  may  be  examined,  and  unless  a  crime  by  the  laws  of 
the  state  ir.  which  the  fugitive  has  taken  refuge,  and  involving  great  moral  turpi- 
tude, the  request  will  be  refused.  In  the  former,  however,  no  such  rule  prevails; 
full  faith  and  credit  are  by  the  constitution  guaranteed  to  the  records  of  the  courts 
of  sister  States,  and  the  language  of  the  act  embraces  every  act  which  is  made  crim- 
inal by  tlie  laws  of  the  Statff»where  perpetrated.  The  requisition  of  the  Governor 
of  Illinois  is  in  compliance  with  the  act  of  Congress,  and  it  therefore  becomes  the 
Governor's  duty  to  issue  his  warrant.  The  question  now  recurs  upon  the  suffi- 
ciency of  the  warrant  upon  which  the  arrest  was  made. 

As  this  matter  has  already  been  decided  by  the  chief  justice  upon  habeas  cor- 
pus, I  do  not  of  course  propose  to  review  his  decision,  but  simply  to  suggest  cer- 
tain additions  to  the  form  now  in  use  by  the  Executive  as  a  guide  hereafter.  The 
warrant  should  recite  the  prerequisites  made  necessary  by  the  act  of  Congress,  viz.: 
1st.  That  a  demand  has  been  made  (pursuant  to  the  constitution  and  laws  of  the 
United  States.)  This  sufficiently  appears  by  the  warrant,  but  I  think  the  clause  in- 
cluded in  the  parenthesis  will  improve  it.  2nd.  That  a  copy  of  the  indictment  or 
affidavit  was  produced  to  -the  Governor.  The  warrant  used  recites  that  a  copy  of 
the  "  charge  "  was  duly  produced  and  annexed,  &c.  I  think  this  language  somewhat 
loose,  and  that  it  should  appear  how  such  person  was  charged — bringing  the  case 
within  one  of  the  provisions  of  the  act  of  Congress.  I  do  not  mean  to  say  that  the 
language  used  may  not  be  sufficient,  but  it  is  certainly  open  to  objection.  But  3d. 
That  such  copy  of  the  indictment  or  affidavit  was  certified  as  authentic  by  the  Ex- 
ecutive. 
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In  this  I  think  the  warrant  clearly  defective.  The  language  is  "  duly  attested 
according  to  the  laws  of  the  State  of  Illinois."  This  would  not  be  a  compliance 
with  the  law.  It  must  be  proved,  not  according  to  the  laws  of  Illinois,  but  the  act 
of  Congress,  viz.:  by  the  certificate  of  its  authenticity,  signed  by  the  Governor.  I 
•  have  amended  the  warrant  in  a  few  particulars  and  recommend  the  annexed  copy 
as  preferable  to  the  form  now  in  use.  A  due  deference  to  the  opinion  of  the  su- 
preme court  would  require  this  modification,  even  if  my  own  views  or  those  of  your 
Excellencyshould  be  difterent.  For  authority  in  support  of  the  above  views  I  refer 
to  the  case  of  John  L.  Clark,  9  Wend.  Kep.  212. 

The  next  question  to  be  considered  is  the  propriety  of  granting  another  warrant. 
The  statute  of  the  State  providing  for  the  writ  of  habeas  corpus  was  evidently  in- 
tended to  apply  to  cases  arising  under  our  own  laws,  and  does  not  in  all  cases  meet 
the  present  emergency.  Sections  53  and  54,  page  639,  prohibit  the  re-arrest  of  a 
party  discharged  upon  habeas  corpus  for  the  same  cause  under  a  heavy  penalty.  It 
shall  not  be  deemed  the  same  cause,  however,  if  after  a  discharge  for  defect  of 
proof,  or  for  any  material  defect  in  the  commitment  in  a  criminal  case,  the  prisoner 
be  again  arrested  on  suflScient  proof,  and  committed  by  legal  process  for  the  same 
offence.  The  term  "  commitment,"  would  not  embrace  the  warrant  in  this  case, 
but  the  intent  of  the  law  evidently  was,  to  prevent  the  escape  of  offenders  upon 
technicalities,  and  the  enMre  spirit  of  our  criminal  code,  would  seem  to  authorize 
the  issuing  of  a  new  warrant,  in  cases  of  this  character.  If  the  requisition  had  been 
defective  in  any  of  the  particulars  which  I  have  mentioned,  the  discharge  would 
have  been  an  end  to  all  the  proceedings  under  it.  It  is  urged  by  the  counsel  for 
the  agent  of  Illinois,  that  the  State  courts  have  no  jurisdiction  of  cases  of  this  char- 
acter. I  have  no  doubt  that  this  is  a  mistake.  No  State  court  ever  has,  or  I  be- 
lieve ever  will  refuse  jurisdiction  in  such  cases.  The  cases  arising  under  that 
branch  of  the  law  respecting  fugitives  from  labor,  are  not  analogous. 

I  think  the  habeas  corpus  acts  of  all  the  States,  deny  to  the  State  courts  jurisdic- 
tion where  a  party  is  held  by  virtue  of  process  of  any  United  States  court  or  Judge, 
having  exclusive  jurisdiction.  Section  41,  page  637,  Comp.  Stat.  By  the  act  of 
■September  18,  1850,  such  jurisdiction  is  conferred,  in  cases  of  fugitives  from  labor, 
upon  United  States  courts  and  commissioners.  The  Governor  is  asked,  however, 
prior  to  the  issuance  of  a  second  warrant,  to  allow  a  hearing  before  himself.  I  have 
looked  in  vain  for  a  precedent  for  such  a  proceeding  in  a  case  similar  to  the  present. 
The  discretion  of  the  Governor  is  so  limited  and  restricted  that  a  hearing  could  be 
of  little  avail  to  the  prisoner,  while  in  many  instances  it  might  be  highly  prejudicial 
to  the  public  weal.  Such  hearings  have  been  allowed  upon  applications  made  un- 
der the  comity  of  nations. 

In  the  case  of  George  Holmes,  upon  a  requisition  from  the  Governor  General  of 
Canada,  upon  the  Governor  of  Vermont,  a  hearing  was  allowed;  but  in  this  case  it 
was  doubtful  whether,  in  the  absence  of  treaty  stipulations,  the  State  was  bound, 
'   or,  indeed,  could  rightfully  deliver  the  fugitive  to  the  Canadian  authorities. 

Again,  in  these  cases,  the  authorities  of  the  State  may  exercise  a  discretion  in 
determining  as  to  the  nature  of  the  crime,  &c.  All  cases  in  which  such  hearings 
have  been  allowed,  it  is  believed,  are  cases  of  great  public  interest  and  importance 
-arising  under  the  law  of  nations,  and  in  which  a  lai'ge  discretion  was  vested  in  the 
■executive.  Certainly  in  the  ordinary  intercourse  between  the  States  with  respect  to 
the  rendition  of  criminals,  the  allowance  of  a  hearing  before  the  Governor  would  be 
a  departure  from  the  recognized  practice  in  similar  cases  and  of  doubtful  public 
policy. 

St.  Paul,  November  11th,  1861.  G.  E.  COLE,  Atty.  Gen. 

(Form  of  Warrant.) 

To of  the  State  of and  all  civil  officers  of  the  State  of  Minnesota: 

Whereas  a  demand  has  been  made  in  pursuance  of  the  constitution  and  laws  of 

the  United  States  by Governor  of  the  State  of upon  the  Governor  of  the 

State  of  Minnesota  for  the  delivery  of as  a  fugitive  from  justice  of  the  State 

-Of and  supposed  to  be  within  the  limits  of  the  State  of  Minnesota.    And 
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wheren,s  the  said stands  charged  by  indictment  (or  by  an  affidavit  made  before- 

a  magistrate  of )  in  the  county  of in  the  State  of with  the  crime 

of —  alleged  to  have  been  committed  on  the day  of A.  D.  18 — ,  a  copy 

of  which  indictment  (or  affidavit)  was  duly  pnxluced  and  annexed  to  the  demand, 

duly  certified  to  as  authentic  by  the  said Governor  of  the  State  of ;, 

which  said  charge  as  set  forth  in  said  indictment  (or  affidavit)  is  made  criminal  by 
the  laws  of  such  State. 

Now,  therefore,  you are  hereby  commanded  and  required  to  arrest  the  said 

if  he  sliall  be  found  within  the  State  of  Minnesota,  and  transport  him  to  the- 

Une  of  said  State  and  deliver  him  to  the  proper  authorities  of  the  State  of at 

the  expense  of  such  agent.  And  all  civil  officers  of  the  State  of  Minnesota  aro 
hereby  required  to  afford  all  needful  assistance  in  the  execution  hereof,  and  that 
you  and  each  of  you,  do  and  perform  all  acts  required  of  you,  and  each  of  you,  by 
the  laws  of  the  United  States  and  of  tlie  State  of  Minnesota,  in  such  case  made  and 
provided. 

Given  under  my  hand  and  the  great  seal  of  the  State  of  Minnesota,  this 

day  of A.  I).  186—. 

By  the  Governor:  

Secretary  of  State. 


C.  J.  Short,  Esq.,  County  Attorney,  Mower  County: 

Sir:  Your  favor  is  at  hand,  desiring  my  opinion  as  to  the  authority  of  towns  to 
levy  a  tax  for  the  erection  of  a  town  house,  and  in  reply,  I  have  to  say  that  by  sec. 
5  of  art.  3  of  chapter  15,  of  laws  of  1860,  the  electors  have  power  to  vote  to  raise 
such  sums  of  money  for  the  repair  and  construction  of  roads  and  bridges,  for  the^ 
support  of  the  poor  and  for  other  necessary  town  charges,  as  they  sliall  deem  expedient. 
By  section  73  of  chap.  1,  of  the  same  session,  this  tax  is  limited  to  three  mills  on  a 
dollar.  If,  therefore,  the  town  you  refer  to  has  exceeded  this  limit,  it  has  transcended 
its  authority,  and  the  tax  cannot  be  legally  collected;  but  if  not,  the  question  recurs 
as  to  what  are  necessary  town  charges  within  the  meaning  of  sec.  five.  In  this 
State,  as  we  have  no  decisions  or  long-established  usage  to  govern  us,  we  resort 
indifferently  to  the  decisions  of  other  States,  for  judicial  constructions  of  similar- 
statutes. 

The  statute  of  Massachusetts  is  substantially  similar  to  our  own  upon  this  sub- 
ject. In  tlie  case  of  Kempton  vs.  Stetson,  13  Mass.  Rep.  271,  the  court  says:  "The 
proper  construction  of  the  terms,  necessary  charges,  must  be  that  in  addition  to  the 
money  to  be  raised  for  the  poor,  schools,  &c.,  towns  might  raise  such  sums  as  should 
be  necessary  for  the  ordinary  expenses  of  the  year,  such  as  the  payment  of  such  mu- 
nicipal officers  as  they  should  be  obliged  to  employ,  the  support  and  defence  of  such 
actions  as  they  might  be  parties  to,  and  the  expenses  they  would  incur  in  perform-- 
ing  such  duties  as  the  law  imposed."  And  again,  "  the  erection  of  public  huildirujs 
for  the  ancoinmodation  of  the  inhabitants,  as  town  houses,  to  assemble  in,  d-c,  may 
also  be  a  proper  town  charge,  and  may  come  within  the  fair  meaning  of  the  term 
'  necessary,'  for  these  may  be  essential  to  the  comfort  and  convenience  of  the  citi- 
zens." 

I  know  of  no  duty  more  incumbent  on  a  town  than  to  provide  a  place  for  its  an-- 
nual  meetings;  this  is  a  duty  imposed  upon  it  by  law,  and  if  the  electors  deem  it 
expedient  to  erect  a  building  for  that  purpose,  I  do  not  see  why  they  may  not  do 
that  instead  of  hiring  such  building  temporarily  or  procuring  it  in  any  other  man- 
ner. It  is  their  duty,  certainly,  to  provide  such  building;  the  manner  of  doing  it  is- 
entirely  within  their  discretion. 

St.  Paul,  November  20th,  1861.  G.  E.  COLE,  Atty.  Gen. 
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His  Excellency,  Alexander  Bamsey,  Governor  of  Minnesota: 

Sie:  In  answer  to  your  inquiries  I  have  to  say:  1st.  With  reference  to  the 
county  of  Lincoln,  the  constitution  only  requires  the  legislature  to  submit  the  ques- 
tion of  a  change  of  county  lines  to  the  voters  of  organized  counties.  If  no  organ- 
ized county  is  affected  by  the  change,  the  Legislature  had  the  power  to  organize  the 
county  without  any  submission.  They  liave,  liowever,  provided  that  the  act  shall 
take  effect  upon  tlie  proclamation  of  the  Governor  of  its  adoption  by  a  majority  of 
the  voters.  The  county  being  unorganized  and  no  votes  being  polled,  a  proclama- 
tion by  the  governor  would  be  unwarranted  both  by  the  law  and  the  facts.  The 
act  is  defective,  and  the  only  remedy  of  the  petitioners  is  to  have  it  amended.  A 
proclamation,  even  if  proper,  would  confer  no  additional  validity  upon  any  action 
that  the  inhabitants  of  tiie  county  might  take. 

2d.  Does  the  law  require  a  vote  of  a  majority  of  each  county  affected  by  it,  or  if 
the  majority  of  the  voters  in  each  county  affected  by  one  of  the  proposed  lines,  the 
other  county  affected  by  the  change  in  another  line  of  the  county  not  voting,  vote 
in  favor  of  the  change,  is  the  county  line  thus  far  changed?  I  tliink  not.  The  peo- 
ple of  the  county  vote  upon  the  change  as  prescribed  by  law,  and  such  vote  cannot 
be  regarded  as  the  expression  of  their  opinion  in  favor  of  a  partial  change.  But 
again,  the  language  of  the  law  is,  that  it  shall  take  effect  upon  the  proclamation  of 
the  Governor  of  tlie  adoption  of  the  same,  by  a  majority  of  the  voters  of  the  coun- 
ties affected  thereby — meaning  clearly  a  majority  in  each  county.  In  a  matter  so 
important  as  the  change  of  county  lines,  no  organization  should  be  attempted  un- 
less founded  upon  proceedings  entirely  free  from  doubt. 

3d.  Witii  reference  to  the  form  of  the  proclamation.  The  proclamation  should 
recite  the  act,  and  that  it  appears  by  the  returns  that  a  majority  of  the  voters  of 
each  county  present  and  voting  adopted  it  at  the  general  election,  and  should  pro- 
ceed to  declare  the  adoption  of  the  same  by  the  majority  of  the  voters  of  each 
county. 

St.  Paul,  December  12th,  1861.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Ramsey: 

Sir:  I  have  examined  the  enclosed  letter  of  Mr.  Probsfleld,  referred  to  me  by 
you,  and  have  to  say: 

1st.  That  I  think  lands  upon  wliich  half-breed  scrip  is  located  are  taxable  by  the 
authorities  of  the  State  from  the  date  of  such  location.  The  questio'n  has  before  been 
submitted  to  me,  accompanied  by  an  argument  against  the  power  of  the  state  to  tax 
such  lands  prior  to  the  issuance  of  the  patent,  upon  the  ground  that  the  case  differs 
from  the  location  of  land  warrants  by  pre-emption  or  private  entry,  in  that,  in  the 
latter  cases,  a  certificate  issues  from  tlie  local  land  ofiice  as  evidence  of  title,  but  not 
in  the  former.  I  can  see  no  ground  for  any  distinction;  the  reasoning  of  the  court 
in  Carroll  vs.  Safford,  3  Howard's  TJ.  S.  Eep.,  441,  seems  to  cover  the  case.  The  lo- 
cator acquires  an  equitable  title  (and  a  legal  one  also,  as  against  every  one  but  the 
United  States)  from  the  date  of  the  location,  subject  to  be  defeated  by  the  action  of 
the  general  land  office;  the  duplicate  and  patent  do  not  constitute  the  title,  but  are 
simply  evidence  of  it.  Our  own  courts  have  held  the  same  doctrine.  See  Camp  vs. 
Smith,  2  Minn.  155. 

2d.  If  one  of  the  commissioners  appointed  by  you  has  failed  to  qualify,  or  has  left 
the  State  or  accepted  an  office  incompatible  with  that  of  commissioner,  this  creates 
a  vacancy  which  the  Governor  is  authorized  to  supply. 

St.  Paul,  January  II,  1862.  G.  E.  COLE,  Atty.  Gen. 


T.  H.  Huddleston,  Esq.,  County  Attorney,  Dakota  County: 

SiE:    I  received  some  days  since,  a  communication  from  the  register  of  deeds  of 
your  county  desiring  my  opinion  upon  the  question,  whether  the  register  should  re- 
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quire  the  entry  of  "  taxes  paid,"  before  recording  the  assignment  of  a  mortgage.  As 
it  is  a  rule  of  this  office  to  refer  all  applications  of  this  character  to  the  county  at- 
torney, I  decline  to  give  an  opinion  in  the  matter  unless  requested  by  you.  At  the 
request  of  Senator  Nash,  who  informs  me  that  you  desire  my  views  on  the  subject, 
I  have  to  say,  that  I  do  not  think  the  provisions  of  the  tax  law  apply  either  to  mort- 
gages or  the"  assignment  of  mortgages. 

Kection  17,  of  the  auditor's  act,  requires  the  auditor  to  make  the  transfer  {for  the 
purpose  of  taxation),  and  to  endorse  "  taxes  paid,"  or  "  taxes  not  paid,"  upon  all 
deeds  purporting  to  be  conditional  or  unconditional  conveyances  of  real  estate,  and 
the  register  shall  require  such  endorsement  before  recording.  This  clause,  of  course, 
must  be  considered  as  a  whole,  and  when  we  have  ascertained  the  meaning  of  the 
language  requiring  the  auditor  to  make  the  transfer,  that  directing  the  register  to 
require  the  endorsement,  as  it  depends  upon  the  former,  must  be  subject  to  the  same 
limitations. 

The  first  and  only  object  of  the  transfer  is  to  avoid  confusion,  by  causing  all  prop- 
erty to  be  listed  for  taxation  in  the  name  of  the  real  owner.  The  mortgagol  is  for 
all  purposes,  and  against  all  persons,  except  the  mortgagee,  regarded  as  the  owner, 
and  it  is  in  his  name  that  property  is  to  be  listed.  Therefore  a  transfer  for  the 
purpose  of  taxation  in  cases  of  mortgages  would  be  neither  necessary  nor  proper. 
The  proper  time  to  make  the  entry  is  when  both  the  legal  and  equitable  title  pass 
out  of  the  mortgagor  to  the  mortgagee,  viz.:  upon  the  execution  of  a  sheriff's  deed 
upon  foreclosure;  until  then  the  property  for  the  purposes  of  taxation  remains  in 
the  mortgagor.  If  no  transfer  is  made,  no  entry  of  taxes  paid  need  be  made,  and 
the  register  is  only  required  to  refuse  record  to  such  deeds,  viz. :  deeds  which  it  is 
necessary  to  present  to  the  auditor  for  transfer. 

The  terms  "conditional  conveyances"  may  have  full  operation,  vyithout  includ- 
ing mortgages.  The  common  case  of  deeds  upon  condition  that  the  grantee  shall 
make  improvements,  and  many  others  in  which  the  absolute  title  passes  to  the 
grantee,  subject  to  revert  in  the  grantor  upon  the  happening  of  a  contingency,  are 
cases  of  this  character. 

St.  Paul,  January  16th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Bamsey,  Governor  of  Minnesota: 

Sie:  I  have  examined,  and  herewith  return,  an  act  entitled,  "An  act  to  vacate  a 
portion  of  the  town  site  of  the  town  of  Bichmond,  in  Stearns  county."  Possibly  it 
is  not  open  to  the  objection  that  it  is  an  exercise  of  judicial  powers  by  the  legisla- 
ture. The  most  that  the  law  professes  to  do,  and  the  most  that  it  would  be 
competent  for  the  legislature  to  effect,  would  be  to  vacate  a  town  site  upon  the 
application  of  all  the  parties  in  interest,  in  cases  in  which  no  vested  rights  can  be 
injuriously  affected.  An  attempt  to  adjudicate  upon  conflicting  interests,  would 
clearly  be  ineffectual.  There  are  grave  objections  to  laws  of  this  character,  other 
than  those  arising  from  the  constitution.  The  statute  has  provided  a  prompt  and 
speedy  remedy,  by  application  to  the  courts,  in  which  all  controversies  can  be  finally 
heard  and  determined.  An  attempt  to  reach  the  same  result  by  legislation,  can  only 
create  confusion  and  litigation,  as  it  leaves  the  rights  of  all  parties,  not  concurring 
in  the  application,  precisely  as  they  existed  prior  to  its  passage.  If  the  law  upon 
its  face  is  not  unconstitutional,  upon  a  judicial  investigation,  it  would  clearly  be 
held  so,  if  it  should  appear  that  purchasei's  under  the  original  proprietor  had  ac- 
quired rights  which,  without  their  concuiience,  were  divested  by  the  act. 
St.  Paul,  January  20th,  1862.  G.  E.  COLE,  Atty.  Gen. 


John  H.  Brown,  Esq.,  County  Attorney,  Scott  County : 

Sib:    You  favor  is  at  hand  inquiring  whether  it  is  competent  for  the  board  of 
county  commissioners  to  reduce  the  salary  of  a  county  auditor  after  it  has  been 
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once  fixed  by  them  pursuant  to  section  55,  of  chap.  2  of  laws  of  1861.  My  impres- 
sion is  that  the  matter  is  entirely  under  their  control. 

I  do  not  think  the  statute  will  warrant  the  strict  construction  placed  upon  it  by 
you,  viz. :  that  where  the  duty  is  performed  and  the  salary  once  fixed  it  is  functus 
officio  and  no  further  action  can  be  taken.  The  object  of  the  legislature  evidently 
was  to  insure  a  just- compensation  in  proportion  to  the  labor  to  be  performed;  as 
this  would  widely  differ  in  dilferent  counties  and  at  different  periods  in  the  same 
county,  the  power  to  fix  the  salary  was  very  properly  vested  in  the  commissioners 
of  each  county,  but  as  the  duties  of  the  office  may  increase  or  diminish  materially 
during  the  currency  of  a  single  term,  unless  the  power  exists  to  change  the  salary 
accordingly,  the  object  of  the  law  would  be  defeated.  The  argument,  however,  goes 
too  far.  If  the  power  ends  when  the  salary  is  fixed  so  that  the  successors  of  the 
board  so  fixing  it  are  unable  to  modify  it  during  the  term  of  oflice  of  the  present  in- 
cumbent, they  would  be  equally  powerless  to  change  that  of  his  successor,  this  con- 
struction depending  solely  upon  the  idea  that  tlie  salary  of  the  office  being  once 
fixed  the  power  is  exhausted,  of  course  a  subsequent  incumbent  of  the  same  office 
would  be  protected  from  reduction. 

2dly.  You  urge  that  it  is  contrary  to  the  public  policy  to  allow  such  change 
during  the  term  for  which  the  present  incumbent  was  elected.  The  constitution 
has  declared  that  the  salaries  of  certain  officers  shall  neither  be  increased  or  di- 
minished during  their  term  of  oflice.  This  clause  would,  by  implication,  exclude  all 
officers  not  enumerated.  The  fees  and  salary  of  an  officer  unless  protected  by  the 
constitution  are  not  held  by  him  by  virtue  of  contract,  but  aVe  held  subject  to  the 
right  of  the  legislature  or  such  other  body  in  whom  the  power  of  fixing  the  salary 
is  vested  to  modify  or  reduce  the  same,  as  their  ideas  of  the-  public  interests  may 
dictate.    See  Commonwealth  vs.  Bacon,  6  Sergt.  &  Bawle,  822. 

St.  Paul,  January  28th,  1862.  G.  E.  COLE,  Atty.  Gen, 


Hon.  Charles  Mcllratli,  State  Auditor: 

Sie:  I  have  examined  %he  communication  of  the  County  Auditor  of  Blue  Earth 
county,  and  the  accompanying  statement  of  Marsh  &  Co.,  asking  your  consent  to  an 
abatement  of  certain  taxes  added  to  the  assessment  of  the  personal  property  of  the 
applicants  by  the  board  of  equalization  of  Blue  Earth  county,  without  notice,  as  is 
alleged,  to  the  applicants,  and  which  they  are  prepared  to  prove  is  erroneous.  The 
applicants  rely  upon  section  32  of  the  tax  law.  An  examination  of  this  section  will 
show,  however,  that  it  can  have  no  application  to  cases  of  this  character.  Upon  the 
return  of  the  assessor,  his  action  may  be  revised  in  two  modes :  1st,  by  the  county 
auditor,  upon  notice  to  the  party,  and  upon  evidence  showing  the  list  furnished  the 
assessor  to  be  false,  and  in  cases  of  tliis  character,  the  assessment  may  be  reduced  with 
the  written  consent  of  the  State  Auditor,  upon  substantial  error  being  shown,  but 
not  for  excessive  valuation.  The  second  method  which  appears  to  have  been  adopted 
in  this  instance,  is  by  the  county  board  of  equalization,  pursuant  to  section  41  of 
the  same  act.  The  State  Auditor  has  no  authority  whatever  to  revise  the  action  of 
the  board  for  several  reasons :  1st.  The  law,  no  where,  either  expressly  or  by  implica- 
tion, vests  any  such  power  in  him.  2dly.  The  assumption  of  this  power  would  allow 
an  appeal  upon  a  question  of  fact  from  the  decision  of  five  men  having  full  opportuni- 
ties for  arriving  at  a  correct  conclusion,  to  that  of  one  having  nothing  before  him 
except  an  ex  parte  statement.  While  adverting  to  this  subject,  I  may  also  observe, 
with  reference  to  section  33,  that  the  State  Auditor's  powers  are  extremely  limited, 
and  I  think  he  does  not  possess  the  power  to  abate  any  tax  upon  real  property,  at  least 
after  the  matter  has  been  passed  upon  by  the  county  board  of  equalization.  The 
language  of  the  section  only  contemplates  the  correction  of  errors  in  valuation. 
The  county  auditor  may  do  this,  but  if  the  error  goes  to  the  reduction  of  the  valua- 
tion, he  must  submit  the  matter  to  the  State  Auditor.  But  in  cases  of  excessive 
valuation,  the  State  Auditor  has  no  power  whatever;  he  is  the  executive  oflScer, 
merely;  the  judicial  power  of  determining  as  to  the  justice  and  equality  of  assess- 
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jnents,  and  the  power  to  reduce  them,  if  excessive,  is  vested  exclusively  in  the  county 
boards  of  equalization.  At  the  January  meeting  of  the  county  board,  the  applicants 
applied  for  a  reduction  or  abatement  of  the  assessment.  The  commissioners  passed 
a  resolution  declaring  that  they  had  uo  jurisdiction  in  the  matter.  In  this  I  think 
they  were  clearly  right.  They  were  assembled  at  that  time  as  a  board  of  county 
commissioners,  but  not  as  a  board  of  equalization,  and  had  no  authority  whatever 
to  act  as  such.  The  county  board  of  equalization  is  a  creatui-e  of  statute,  and  can 
exercise  no  powers  except  at  the  time  and  in  the  manner  prescribed  by  law.  If  the 
board  has  exceeded  its  powers,  the  courts  are  open  to  the  applicants,  but  the  State 
Auditor  has  no  power  to  afford  them  redress. 
St.  Paul,  January  31st,  1862.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County: 

Sie:  Your  favor  is  at  hand,  objecting  to  the  answer  contained  in  my  opinion  of 
January  21st,  to  the  sixth  question  put  by  you.  I  regret  that  I  am  so  unfortunate 
as  to  differ  from  your  county  attorney,  but  can  see  no  reason  for  modifying  my  con- 
struction of  the  law.  As  I  have  said,  all  proceedings,  from  the  assessment  of  a  tax 
to  the  final  execution  of  a  deed,  must  be  strictly  in  accordance  with  the  letter  of 
the  law.  Any  want  of  observance  of  even  apparently  unimportant  forms  will  (ex- 
cept in  very  few  instances,  in  which  requirements  are  purely  directory)  invalidate 
any  title  derived  from  a  tax  sale. 

The  power  of  taxation  is  unrestrained  by  the  constitution,  is  liable  to  great  abuse 
and  is  exercised  in  a  harsh  and  summary  manner.  The  security  of  the  citizen, 
therefore,  consists  in  holding  the  officers,  intrusted  with  its  execution,  to  an  exact 
and  literal  compliance  with  the  law. 

Section  84,  page  241,  Compiled  Statutes  is  as  follows :  "  The  register  of  deeds  shall, 
fit  least  six  months  before  theexjxitation  of  the  time  limited  for  redeeming,  &c.,  cause 
-to  be  published  once  a  week  for  twelve  successive  weeks."  He  is  not  to  commence 
puhliilUng  six  months  before  the  time  for  redemption  expires,  but  is  to  publish  be- 
fore that  time  for  twelve  weeks.  The  language  seems  inlftipable  of  mistake.  Section 
92,  of  the  tax  law,  declares  "  that  when  land  shall  remain  unredeemed,  through  a 
failure  to  give  the  requisite  notice,  they  may  be  conveyed  by  the  treasurer,  giving 
the  same  notice,  with  the  same  effect."  If  my  construction  of  section  84  is  correct, 
the  same  rule  must  govern  under  section  92,  unless  you  claim  that  six  months' 
notice  is  the  same  as  nine.    See  Doughty  vs.  Hope,  3  Denio,  594. 

The  legislature,  in  enacting  the  series  of  tax  laws  of  1860,  did  not  profess  or  in- 
tend to  affect  any  proceedings  relative  to  the  taxes  of  prior  years,  which  had  been 
closed  by  sale,  and  it  would  have  been  incompetent  for  them  to  have  done  so.  Parties 
have  acquired  rights  under  previous  laws  which  cannot  be  affected  by  subsequent 
legislation.  They  have  by  section  92  simply  attempted  to  cure  a  defect,  occasioned 
by  the  negligence  of  county  officers,  by  allowing  the  same  notice  to  be  published  at 
a  different  time  from  that  before  prescribed. 

St.  Paul,  February  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Norman  B.  Hyatt,  Esq.,  County  Attorney,  Faribault  County. 

Siu:  Your  favor  is  received  inquiring  whether  there  is  any  existing  provision 
of  any  law  or  treaty  rendering  the  license  law  of  1858,  as  amended  by  chapter  57,  of 
session  laws  of  1860,  invalid.  I  have  to  say  that  the  law  has  never  received  a  ju- 
dicial construction.  Prior  to  the  amendment  of  1860,  it  was  doubtless  defective,  but 
I  think  now,  that  there  will  be  no  difficulty  in  sustaining  prosecutions  under  it. 
"With  reference  to  the  objection  arising  from  the  absolute  prohibition  contained 
in  the  treaty  with  the  Sioux,  I  have  to  say,  that  the  matter  was  submitted  in  1860, 
and  an  opinion  given,  that  the  laws  of  Congress,  admitting  Minnesota  into  the 
Union,  as  a  sovereign  State,  had  abrogated  the  treaty  prohibition.    The  question 
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has  since  been  so  decided  by  Judge  Nelson,  of  the  Uhited  States  District  Court  for 
the  district  of  Minnesota. 

Second.  You  state  that  your  county  treasurer  filed  his  bond  with  the  commis- 
:sioners  in  due  season,  and  the  sureties  were  approved  by  them ;  the  bond  was  then 
passed  over  to  you  and  pronounced  insulfioient;  the  board  then  made  an  order, 
that  upon  the  execution  of  the  bond  prepared  by  you  with  the  same  sureties  and 
■filing  the  same  with  the  county  auditor,  it  should  be  considered  as  approved,  and  you 
inquire  whether  a  failure  to  file  the  amended  bond  on  or  before  tlie  15th  of  Janu- 
ary, will  occasion  a  vacancy  in  his  office.  I  think  not;  the  essential  steps  were 
taken,  and  the  bond  approved,  prior  to  that  time.  It  was  clearly  the  intent  of  the 
commissioners  not  in  the  first  instance  to  reject  the  bond  offered,  but  to  order  an 
-amended  bond  to  be  filed  subsequently,  its  approval  to  take  effect  from  the  time  of 
.the  filing  the  first. 

St.  Paul,  February  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


James  Hall,  Esq.,  County  Auditor,  Morrison  County: 

Deae  Sie:  Your  communication  is  at  hand,  desiring  my  opinion  as  to  the  power 
of  the  authorities  of  Morrison  county,  to  levy  and  collect  a  tax  in  Todd  county, 
which  is  attached  to  the  former  for  judicial  purposes.  Section  41,  p.  80,  sec.  21,  p. 
77,  clearly  confer  this  power  upon  the  authorities  of  Morrison. 

It  is  contended,  however,  that  the  legislature  by  sec.  1  of  art.  2  of  the  "Act  to 
provide  for  county  organization  and  government,"  have  declared  every  county  in 
the  State  to  be  an  organized  county  within  the  meaning  of  that  act,  and  that  this 
clause  repeals  by  implication  the  clauses  above  referred  to.  The  legislature  might 
as  well  declare  black  to  be  white,  as  undertake  to  say  that  a  county  is  organized, 
which,  as  a  matter  of  fact,  is  entirely  unorganized.  The  terms  "  organized  and  un- 
organized," have  been  used  with  great  looseness  in  the  various  statutes  relating  to 
counties,  and  it  is  often  difficult  to  perceive  the  intent  of  the  legislature  in  their 
use.  I  think,  however,  that  there  can  be  little  difficulty  in  arriving  at  a  correct  con- 
struction of  chapter  15,  of  session  laws  of  1860.  It  was  the  intent  of  the  legisla- 
ture to  remedy  the  existing  confusion  and  uncertainty  by  organizing  every  county 
in  the  state,  for  the  purposes  of  county  government.  To  meet  the  wants  of  all  sec- 
tions of  the  state,  two  classes  of  organization  were  provided  for,  viz. :  Counties  pos- 
sessing a  township  organization  and  those  without  this,  but  organized  by  tlie  ap- 
pointment of  commissioners  by  the  Governor,  a  division  into  road,  assessment,  and 
collection  districts,  and  election  of  county  officers.  All  counties  not  having  one  of 
these  organizations  in  operation  still  remain  unorganized.  In  many  counties  the 
population  is  too  sparse  for  even  the  latter  organization,  and  such  counties  remain 
•unaffected  by  the  act  until  they  have  taken  measures  to  organize  under  it.  It  can- 
not be  supposed  tliat  the  legislature  intended  to  exempt  absolutely  from  taxation, 
all  counties  which,  either  from  inability  or  neglect,  have  failed  to  perfect  an  organ- 
ization. When  any  county  has  perfected  its  organization  by  the  appointment  of  as- 
sessors, &c.,  then,  and  not  till  then,  do  sections  21  and  41  become  inoperative.  Ee- 
peals  by  implication  are  never  presumed,  and  a  prior  law  must  be  utterly  inconsist- 
ent with  a  subsequent  one,  to  be  repealed  by  it. 

The  conclusions  to  which  I  have  arrived,  are  greatly  strengthened  by  section  34 
■of  article  2,  which  expressly  and  in  terms,  repeals  all  of  chapter  1,  compiled  statutes, 
from  sections  251  to  263  inclusive.  The  fact  that  the  legislature  have  selected  these 
sections  and  deemed  it  necessary  to  repeal  them,  is  a  strong,  if  not  conclusive  ar- 
gument in  favor  of  the  position  that  the  other  sections  of  the  chapter,  including 
sections  21  and  41,  are  still  in  existence. 

The  great  difficulty  which  I  have  experienced  in  arriving  at  this  conclusion,  is 
the  language  of  section  1,  article  2,  declaring  that  in  every  county  there  shall  be  a 
board  of  county  commissioners.  It  may  be  said  that  this  provision  is  imperative, 
and  that  no  legal  tax  can  be  assessed  if  such  organization  is  neglected,  but  I  think 
the  section  as  amended  by  chapter  6  of  laws  of  1861,  must  be  construed  with  refer- 
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ence  to  the  state  of  the  country,  and  instead  of  intending  an  immediate  organiza- 
tion without  regard  to  the  ability  of  the  county  to  sustain  it,  was  designed  to  obvi- 
ate the  necessity  of  a  special  enactment,  in  every  case  of  an  organization,  and  to 
provide  an  expeditious  method  by  which,  as  fast  as  new  counties  were  formed  or 
old  ones  became  able  to  support  such  organization,  they  might  avail  themselves  of 
its  provisions. 
St.  Paul,  February  10th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor : 

Sir:  The  county  auditor  of  Dakota  county  inquires  whether  a  tax  levied  under 
the  provisions  of  section  76,  of  chapter  1,  of  session  laws  of  1860,  and  specifically 
appropriated  to  the  payment  of  certain  debts  of  the  county,  can  be  properly  applied 
to  the  payment  of  general  orders  under  section  21,  of  chapter  3,  of  the  same  session. 
It  is  claimed  by  the  holders  of  general  orders  that  under  section  21  county  orders 
are  entitled  to  preference,  according  to  the  time  when  they  were  presented.  This 
general  provision  is  to  be  construed  in  connpction  with  the  special  provisions  of 
section  76,  and  must  yield  to  the  latter  in  all  cases  witliin  the  purview  of  that  sec- 
tion. The  commissioners,  in  levying  the  tax  in  question,  were  perfectly  right  in 
appropriating  it  exclusively  to  the  payment  of  the  indebtedness  for  which  it  was 
levied.    Section  76  expressly  declares  that  it  shall  be  so  appropriated. 

Section  42,  page  160,  Compiled  Statutes,  to  which  I  am  referred,  has  been  r^ 
pealed.    See  section  48,  chapter  3,  Laws  of  1860. 

St.  Paul,  February  22d,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor: 

Sir:  Your  favor  of  this  morning  inquiring  whether,  under  section  87  of  the  tax 
law  of  1860,  as  amended  by  section  21,  of  chapter  1,  of  Laws  of  1861,  in  case  of  a 
purchase  at  a  tax  sale  by  private  individuals  and  a  redemption  by  the  owner,  the 
penalty  of  thirty  per  cent,  is  to  go  to  the  school  and  county  funds  or  to  the  purchaser, 
is  before  me.  This  section  and  section  89  were  perfectly  plain  as  originally  framed, 
and  the  penalty  was  to  be  paid  to  the  purchaser,  but  the  amendment  has  intro- 
duced a  painful  obscurity.  The  legislature  in  amending  section  87  did  not  intend 
to  aifecb  section  89,  and  a  construction  should  prevail  which  will  give  force  to  the 
provisions  of  the  latter,  unless  the  language  of  the  act  amending  section  87  is  utterly 
irreconcilable  with  them.  Section  87,  as  amended,  declares  that  thirty  per  cent, 
penalty  shall  attach  the  day  after  the  close  of  the  sale,  and  that  one-half  of  said 
penalty  shall  go  to  the  school  fund  and  the  other  half  to  the  county  fund.  The  au- 
ditor shall  give  to  the  purchaser  a  certificate  of  the  amount  of  taxes  with  costs  and 
'^  penalties^  then  due,  and  upon  payment  of  such  tax,  costs,  and  penalties  into  the 
county  treasury,  the  certificates  shall  be  evidence  of  redemption,  &c.  Section  89 
provides  tliat  upon  the  demand  of  the  purchaser  and  payment  of  auditor's  fees,  the 
auditor  shall  draw  his  warrant  for  the  amount  of  money  so  deposited  as  lieieinbe- 
fore  mentioned  with  said  treasurer,  [referring  to  the  payment  provided  for  by  sec- 
tion 87,]  after  deducting  the  treasurer's  fees  for  said  services."  By  this  provision, 
in  case  of  purchase  by  a  private  party,  all  the  money  deposited  with  the  treasurer, 
upon  redemption,  is  to  be  paid  to  the  purchaser,  deducting  only  the  treasurer's  fees. 
The  penalty  is  not  to  be  deducted.  The  language  of  section  87  is,  therefore,  lim- 
ited and  restrained  to  this  extent  and  must  be  held  to  refer  only  to  redemptions  of 
lands  bid  in  for  the  county  or  forfeited-  to  the  State. 

St.  Paul,  February  22d,  1862.  G.  E.  COLE,  Atty.  Gen, 
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His  Excellency,  Alexander  Ramsey : 

Sir:  I  have  examined  the  following  bills,  viz.:  Bill  relating  to  grand  and  petit 
jurors;  bill  to  facilitate  construction  of  Transit  Kailroad;  and  bill  to  facilitate 
construction  of  Southern  Minnesota  Railroad.  The  latter  is  open  to  no  objection. 
The  forfeiture  clause  in  the  Transit  Bill,  being  the  last  subdivision  of  section  eight, 
will,  I  think,  give  the  company  four  years  to  build  eigiity  miles  of  road  before  any 
forfeiture  will  accrue;  the  forfeiture  is  to  take  place  not  upon  failure  to  complete 
ten  miles  of  the  road  within  the  time  mentioned  in  the  bill,  but  upon  failure  to  do 
that  and  to  complete  the  road  to  RocheUer  and  to  complete  each  year  thereafter  thirty 
miUs  as  hereirihefore  provided.  Forfeitures  are  regarded  with  great  disfavor  by 
the  courts  and  never  enforced  unless  required  in  plain  and  explicit  language. 

I  will  merely  say,  while  expressing  no  opinion  upon  the  merits  of  the  bill,  that  I 
do  not  think  a  failure  to  build  ten  miles  of  road  within  one  year  will  result  in  a 
forfeiture  which  the  State  can  enforce ;  a  failure  to  build  thirty  miles  west  of  Koches- 
ter  will  occasion  the  first  forfeiture ;  this  will  occur,  if  at  all,  in  1866 ;  the  Legisla- 
ture must  be  presumed  to  have  intended  to  give  the  company  four  years.  The  bill 
reducing  the  number  of  grand  jurors,  I  think,  conflicts  with  the  constitution.  I  am 
aware  that  the  large  number  of  grand  jurors  in  our  sparsely  settled  counties  is  a 
source  of  much  expense,  and  that  they  frequently  are  summoned  to  meet  when  there 
Is  no  business  to  occupy  them.  Our  constitution  and  laws  were  framed  for  the  gov- 
ernment of  the  State,  both  in  the  present  and  future  however,  and  the  question  of 
expense  should  not  force  upon  us  an  innovation  upon  one  of  the  greatest  safeguards 
of  the  citizen.  The  grand  jury  is  one  of  the  earliest  institutions  of  the  common  law, 
and  is  approved  by  the  experience  of  generations.  The  constitution  (sec.  7,  art.  1,) 
declares  that  no  person  shall  be  held  to  answer  for  a'criminal  offense  unless  on  the 
presentment  or  indictment  of  a  grand  jury,  &c.  The  grand  jury  as  it  existed  at 
common  law  and  by  statute  in  this  State  at  the  adoption  of  the  constitution,  con- 
sisted of  twenty-three  persons ;  or  (by  statute)  at  least  sixteen ;  it  was  to  such  a 
grand  jury  that  the  constitution  referred.  If  the  legislature  may  diminish  that 
number,  they  may  reduce  it  to  one  or  two  as  well  as  to  fifteen,  and  thus  destroy 
those  features  which  have  in  every  age  rendered  it  the  protection  of  the  citizen 
against  tyranny,  malice  and  oppression.  The  theory  of  a  grand  jury  is  this:  that 
the  frequent  attempts  to  prostitute  criminal  proceedings  to  the  base  purposes  of 
malice  and  revenge  will  be  effectually  defeated  by  the  selection  of  a  number  of  cit- 
izens from  the  vicinage  of  the  transaction  too  large  to  be  influenced  by  bribery,  fear 
or  other  appliances,  and  yet  sufBciently  limited  for  the  purposes  of  efficient  action. 
Upon  principle,  therefore,  it  would  seem  that  the  destruction  of  the  principle  upon 
which  it  is  based,  and  the  annihilation  of  the  features  which  distinguish  it,  could  not 
be  tolerated  under  a  constitutional  provision  like  ours.  The  point  has  been  adjudi- 
cated, or  at  least  a  point  similar  in  principle.  The  constitution  of  New  York  guaran- 
tees to  the  citizen  the  right  of  trial  by  jury.  The  legislature  in  a  case  within  the 
constitutional  guarantee,  limited  the  number  of  the  jury  to  six.  The  court  says 
the  constitution  referred  to  a  jury  as  it  existed  at  common  law,  and  at  the  adoption 
of  the  constitution,  and  a  less  number  does  not  satisfy  the  requirement.  See  Wyn- 
chammer  vs.  People,  3  Ker.  Rep.  427;  and  Crugen  vs.  Hudson  R.  R.  Co.,  2  Ker.  Rep. 
198.  I  am  of  opinion  that  should  the  bill  in  question  become  a  law,  it  would  be  im- 
possible to  procure  a  valid  conviction  under  it. 

St.  Paul,  March  10th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  Your  favor  inclosing  communication  of  county  auditor  of  Blue  Earth 
county,  is  at  hand.  The  auditor  inquires  whether  the  State  has  a  lien  upon  per- 
sonal property  for  the  tax  assessed  upon  it,  which  will  enable  the  treasurer  to  follow 
it  into  the  hands  of  a  purchaser.  I  think  no  such  lien  exists ;  the  tax  upon  personal 
property  is  a  personal  claim  against  the  owner  at  the  time  of  the  assessment.  Sec- 
tions 73  to  84,  inclusive,  which  provide  for  the  collection  of  delinquent  personal 
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taxes,  do  not  contemplate  any  lien  upon  the  property.  From  the  readiness  with  which 
personal  property  passes  from  hand  to  hand,  in  commercial  and  business  transactions, 
arose  the  common  law  principle,  that  no  lien  upon  personal  property  could  exist  un- 
accompanied with  possession,  and  it  would  require  explicit  language  to  override 
this  principle  and  introduce  an  exception  so  inconvenient  and  dangeVous. 

Section  47  of  the  tax  law  is  relied  on  in  support  of  the  position  of  the  auditor. 
The  first  paragraph  of  the  section  does  not  attempt  to  define  the  lien  of  the  State, 
but  merely  prescribes  the  time  when  it  shall  attach  and  the  period  of  its  continu- 
ance. It  speaks  of  the  lien,  leaving  us  to  other  parts  of  the  statute  for  information 
of  its  character.  Upon  referring  to  the  numerous  sections  which  speak  of  the  lien 
of  the  State,  it  will  be  found  uniformly  to  be  confined  to  real  estate.  The  second 
paragraph  declares  that  all  personal  property  shall' be  liable  to  be  seized  and  sold 
for  taxes  levied  thereon.  This  clause  was  evidently  inserted  to  exclude  the  idea  of 
any  exemption  from  sale  for  taxes,  and  when  read  in  connection  with  the  doubtful 
language  of  the  exemption  law,  seems  a  necessary  provision  for  that  purpose.  The 
third  and  last  clause,  however,  seems  to  remove  all  doubt.  It  provides  that  the 
personal  property  of  any  deceased  person  shall  be  liable  in  the  hands  of  any  exec- 
utor or  administrator  for  any  tax  due  on  the  same  by  any  testator  or  intestate. 
Upon  familiar  principles,  the  selection  of  this  particular  case  would  exclude  other 
transfers.  If  the  theory  of  a  lien  upon  personal  property  is  correct,  this  clause  is 
entirely  unnecessary,  as  the  lien  would  inevitably  attach  in  cases  of  this  character. 

Second.  The  auditor  inquires  whether  a  sub-district  school  tax  extended  upon  the 
assessment  roll,  after  the  purchase,  can  be  legally  collected  from  the  property.  I 
think  not.  If  this  tax  also  was  assessed  against  and  in  the  name  of  the  original 
owner,  it  became  a  personal  charge  against  him,  and  the  mere  fact  that  he  had  dis- 
posed of  it  before  the  levy  of  the  tax,  although  good  ground,  perhaps,  for  an  appli- 
cation for  an  abatement  on  his  part,  will  not  charge  the  purchaser  with  its  pay- 
ment. 

St.  Paul,  March  17th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  Auditor  of  State : 

Sik:  Your  favor  inquiring  whether  expenses  incurred  by  the  Inspectors  of  the 
State  Prison  in  December,  1861,  can  be  paid  by  you  out  of  the  appropriation  for 
1862,  is  at  hand.  The  clauses  referred  to  by  you  authorizing  the  Auditor  to  draw 
his  warrants  upon  the  treasury  for  such  sums  as  the  inspectors  may  from  time  to 
time  direct,  and  fixing  the  salary  of  the  warden,  &c.,  cannot  be  regarded  as  amounting 
to  appropriations.  I  have  already  decided  this  question  in  an  opinion  given  to  tlie 
warden,  and  also  to  yotu-  predecessor  in  office,  in  the  summer  of  186\).  But  tlie 
warden  now  urges  that  inasmuch  as  chap.  40  of  laws  of  1861  declares  that  for  the 
purpose  of  making  executive  reports,  the  fiscal  year  shall  commence  on  the  first  day 
of  December,  and  end  on  the  last  day  of  Ifovember,  expenses  incurred  in  December, 
1861,  are  properly  a  charge  yipon  the  appropriation  for  tlie  expenses  of  the  current 
year.  It  is  to  be  observed  that  the  legislature  carefully  confines  the  term  "  fiscal " 
in  that  law  to  the  purposes  contemplated  by  it,  viz. :  reports  of  State  officers ;  and  tlie 
sole  object  was  to  enable  the  State  printer  to  print  them  and  lay  them  upon  the 
desks  of  the  members  at  the  opening  of  the  ensuing  session.  The  language  of  the 
appropriation  bill,  however,  repels  the  inference  sought  to  be  drawn  from  the  be- 
fore mentioned  act,  by  declaring  that  the  "  following  sums  are  appropriated  for 
the  expenditures  of  the  State  government  for  the  year  18G2."  Had"  the  legislature 
intended  the  fiscal  year  as  fixed  (for  certain  purposes  only)  by  chap.  40,  laws  of  1861, 
they  would  have  said,  "for  the  year  commencing  on  December  1,1861,  and  ending 
November  30th,  1862,"  or  "for  the  years  1861  and  1862,"  or  would  have  used  other 
appropriate  language  conveying  the  ^ame  idea;  but  the  words  "  for  the  year  1862," 
cannot  by  any  rules  of  construction  be  made  to  embrace  a  part  of  the  year  1861.  I 
am  fully  aware  of  the  embarrassment  occasioned  by  the  repeated  neglects  of  the  leg- 
islature to  make  the  necessary  appropriations,  and  admit  that  the  necessities  of 
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the  case  would  perhaps  justify  a  liberal  construction  of  these  laws,  but  I  by  no 
means  feel  justified  in  endeavoring  to  escape  from  this  embarrassment  by  a  forced 
and  unnatural  construction  of  language.  The  law  must  be  administered  as  we  find 
it.    Executive  officers  have  nothing  to  do  with  consequences. 

St.  Paul,  March  27th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  Commissioner  of  the  State  Land  Office: 

Sir:    Your  communication  of  this  date  is  at  hand.     You  enquire: 

1st.  Whether  sections  3  and  22  of  the  State  land  act  affect  in  any  manner  your 
right  to  sell  grass  on  swamp  lands,  and  if  you  possess  that  power,  by  what  law  is  it 
conferred.  Tlie 'sections  referred  to  do  not  affect  the  question.  I  thinls  you  have 
the  power  under  tlie  general  supervision  over  the  lands  of  the  State.  It  is  nowhere, 
however,  explicitly  conferred. 

2d.  You  enquire  as  to  the  meaning  of  the  proviso  contained  in  section  7,  and 
whether  it  is  intended  to  allow  settlers  to  sell  or  assign  their  claims,  otherwise  than 
as  provided  by  section  30.  The  meaning  of  the  proviso  is  not  very  apparent.  It 
seems  entirely  foreign  to  the  remainder  of  the  section.  If  the  rights  of  any  settlers 
upon  such  school  lands  have  heretofore  been  divested  by  special  enactment,  and  the 
rights  of  other  parties  attached,  the  competency  of  the  legislature  to  afford  settlers 
relief  by  this  mode  of  legislation,  may  well  be  questioned.  It  will,  however,  be 
time  enough  to  decide  upon  the  construction  of  the  proviso  when  a  question  arises 
under  it.  I  am  satisfied  that  it  does  not  embrace  the  subject  alluded  to  in  your 
question.  The  word  assignee  as  there  used  only  applies  to  purchasers  of  original 
occupants  prior  to  the  passage  of  this  act.  The  legislature  has  not  expressly  pro- 
vided for  an  assignment  before  a  purchase  from  the  State.  They  have,  however, 
recognized  the  equitable  rights  of  settlers,  and  a  liberal  construction'  of  the  law 
would  probably  give  a  bona  fide  purchaser  of  the  improvements  of  a  settler  the 
same  rights  under  sections  22  and  50,  that  the  original  settler  would  have  been  en- 
titled to.  Section  49,  requiring  the  commissioner  to  remove  all  persons  who  have 
settled  on  school  lands  since  January  1st,  1861,  does  not  apply  to  this  class  of  cases, 
provided  the  original  settler  settled  upon  the  lands  and  made  his  improvements  in 
good  faith  prior  to  that  time. 

3d.  You  enquire  whether  the  lands  are  to  be  sold  at  the  capital  or  at  tlie  county 
seat  of  the  county  where  situated.  The  law  fixes  no  place  definitely;  the  matter  is 
probably  within  the  discretion  of  the  commissioner. 

4th.  You  aslj  how  the  clause  in  section  46,  requiring  that  from  50,000  to  100,000 
acres  shall  be  appraised  and  offered  for  sale  before  Xovember  1st,  can  be  reconciled 
with  the  constitution,  which  requires  tliat  lands  of  the  greatest  valuation  shall  be 
sold  first.  Tlie  term  valuation  seems  to  contemplate  an  appraisal  of  the  whole,  be- 
fore any  should  be  sold,  but  the  law  restrains  tlie  appraisal  to  the  amount  actually 
sold  or  offered  for  sale.  I  linow  of  no  other  course  than  for  the  commissioner  to 
select  the  most  valuable  lands  from  the  best  data  accessible  to  him;  the  location, 
quality  of  soil,  proximity  to  large  towns  and  navigable  rivers,  &c.,  will  enable  him 
to  form  an  opinion  with  reference  to  tlie  matter. 

5th.  You  ask  whether  you  can  subdivide  a  tract  into  smaller  parcels,  pursuant  to 
section  15,  without  a  survey.  The  law  does  not  require  a  survey  in  any  case.  This 
is  left  to  the  discretion  of  the  commissioner.  I  hardly  see,  however,  how  a  subdi- 
vision could  be  made  with  safety,  and  an  accurate  map  made  and  recorded,  without 
survey.    I  certainly  would  not  recommend  such  a  course. 

St.  Paul,  April  5th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Henry  Elliot,  Esq.,  County  Attorney,  MeLeod  County: 

Deae  Sir:    Your  favor  of  the  21st  ultimo,  is  at  hand.    Tou  state  that  your 
county  treasurer  filed  his  bond  on  the  day  prescribed  by  law,  and  that  it  has  been 
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duly  approved,  but  that  when  filed,  it  was  without  date,  the  blanks  for  the  names  of 
the  sureties  were  not  filled,  and  the  seal  of  the  clerk  of  the  court  before  whom  the 
acknowledgment  was  taken,  was  not  appended.     That  the  clerk  afterwards  aitixed 
his  seal,  and  the  omissions  were  supplied  by  the  clerk  of  tlie  board,  and  you  inquire 
whether  upon  this  state  of  facts,  there  is  a  vacancy  in  the  office,  and  intimate  that 
the  commissioners  are  satisfied,  if  the  sureties  are  holden  upon  the  bond.     1  do  not 
think  upon  this  state  of  facts,  that  the  office  is  vacant.    A  failure  to  file  any  bond, 
occaiiions  a  vacancy;  the  filing  of  the  bond  defective  in  some  particulars  is  a  suffi- 
cient compliance  with  the  statute,  if  upon  the  defects  being  made  known  to  tlie 
treasurer,  he  corrects  them.     The  clerk  of  the  court  is  not,  I  think,  required  to  affix 
the  seal  of  the  court  to  his  certificate  of  acknowledgment.     He  has  no  official  seal. 
The  seal  in  his  custody,  is  the  seal  of  the  court,  and  is  to  be  affixed  to  all  process 
and  to  all  acts  performed  by  him,  strictly  as  an  officer  of  the  court,  but  the  acknowl- 
edgment of  deeds  is  not  such  act.    It  is  a  power  conferred  upon  him,  distinct  and 
independent  of  his  duties  as  an  officer  of  the  court.     The  appending  of  the  seal 
therefore  could  have  no  effect  upon  the  instrument,  and  being  an  immaterial  altera- 
tion will  not  vitiate  it.     The  other  alterations  are,  however,  more  serious.     The 
rule  of  law  is  strict,  that  all  material  alterations  of  an  instrument  made  after  its 
execution,  without  the  assent  of  the  signers,  render  it  absolutely  void.    You  do  not 
state  whether  the  alterations  were  made  in  the  presence  and  with  the  assent  of  the 
sureties.    If  so,  there  can  be  no  doubt  that  they  will  be  holden.     If  not,  their  as- 
sent to  the  insertion  of  their  names  in  the  blank,  may  perhaps  be  implied.    The  ad- 
dition of  the  date  is  a  material  alteration,  and  I  think  it  far  safer  for  the  commis- 
sioners to  procure  the  execution  of  a  new  bond  or  the  assent  of  the  sureties  to  the 
alterations  in  the  old  one.     This  will  prevent  litigation,  and  save  all  question. 
Should  they  refuse  to  do  so,  the  treasurer  is  liable  to  removal,  pursuant  to  section 
32,  of  chapter  3  of  Laws  of  1860. 
St.  Paul,  April  17th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor. 

Dear  Sie:  Your  favor  enclosing  letter  of  chairman  of  board  of  supervisors  of 
the  town  of  New  Auburn,  Sibley  county,  is  at  hand.  It  is  stated  that  the  county 
treasurer  has  failed  to  pay  the  amount  of  tax  collected  and  due  to  that  town,  in 
cash,  but  has  paid  over  the  amount  to  his  successor  in  county  orders.  This  is  a 
gross  violation  of  the  law.  The  taxes  due  the  State,  county,  town,  school  district, 
&o.,  constitute  separate  and  distinct  funds,  and  are  to  be  kept  separate  and  distinct, 
and  colletted  in  gold  and  silver  or  current  funds,  except  that  any  outstanding 
obligations  against  any  political  sub-divisions,  as  State,  county,  town,  or  district, 
may  be  received  in  payment  of  the  taxes  which  make  up  that  particular  fund ;  thus, 
county  orders  are  receivable  for  county  taxes ;  State  orders  for  State  taxes ;  and  town 
orders  for  town  taxes.  Any  treasurer  going  beyond  this  and  receiving  orders  of 
one  particular  sub-division  in  payment  tor  the  taxes  of  another,  and  refusing  to 
account  for  such  taxes  otherwise  than  in  such  orders,  is  a  defaulter,  and  both  him- 
self and  his  bondsmen  are  liable  for  such  malfeasance.  If  the  commissioners  have 
settled  with  the  treasurer  and  accepted  such  orders,  they  also  have  been  guilty  of 
gross  malfeasance.  The  bond  required  by  sec.  2  of  the  act  prescribing  the  duties  of 
county  treasurer  is  a  security  for  the  payment  of  all  taxes  coming  into  his  hands, 
as  well  those  due  to  towns  as  to  the  county.  Sec.  14  prescribes  the  remedy.  Upon 
receiving  instructions  from  you  it  is  the  duty  of  the  county  auditor  to  cause  suit  to 
be  instituted  against  the  treasurer  and  his  securities.  So  also  the  practice  of  re- 
ceiving county  orders  in  full  for  the  redemption  of  lands  sold  at  tax  sales  and  bid  off 
for  the  county  cannot  be  too  strongly  reprobated.  The  law  regards  landS  so  sold 
as  security  for  the  payment  of  taxes  accruing  to  separate  and  distinct  funds,  and  the 
public  interests  imperatively  demand  that  this  distinction  should  be  carefully  ob- 
served, and  that  county  officers  should  be  required  to  comply  with  the  directions  of 
the  State  Auditor  in  this  particular. 
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The  numerous  instances  of  this  character,  and  the  still  wbrse  practice  of  specu- 
lating in  State  and  county  orders  by  county  officers,  are  becoming  intolerable,  and 
I  conceive  it  to  be  the  duty  of  the  officers  intrusted  with  tliis  branch  of  the  public 
service  to  make  an  attempt  at  least  to  enforce  the  injunctions  of  the  law  more  rig- 
orously. I  have,  therefore,  to  request  that  whenever  you  shall  obtain  proof  of  any 
of  the  delinquencies  mentioned,  that  you  will  report  the  case  to  this  office,  with  the 
evidence  in  your  possession. 

St.  Paul,  April  17th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Jos.  N.  E.,  County  Attorney,  Carver  County: 

Sir:  Tour  favor  stating  that  a  certain  person  in  your  county  has  fenced  up  a 
State  road,  and  desiring  information  as  to  the  manner  in  which  the  offence  should 
be  prosecuted,  is  before  me.  The  obstruction  of  public  highways  was  a  public  nui- 
sance at  common  law,  and  was  indictable  as  such.  Our  statute  having  made  no 
change  in  the  common  law,  the  offence  should  be  prosecuted  by  indictment.  The 
judgment  rendered,  in  case  the  defendant  is  convicted,  will  be  that  the  party  abate 
the  nuisance,  and  for  costs  of  prosecution,  and  stand  committed  until  the  sentence 
is  performed.  In  case  the  defendant  should  persistently  refuse  obedience  to  the  or- 
der of  the  court,  power  undoubtedly  exists  in  the  court  to  order  its  abatement  by 
the  sheriff.  2  Am.  Cr.  Law,  sees.  2368  and  9,  note  4.  Forms  for  the  indictment 
will  be  found  in  all  the  boolis  of  precedents.  An  approved  form  will  be  found  in 
Davis'  Cr.  Justice,  page  613. 

St.  Paul,  April  23d,  1862.  G.  E.  COLE,  Atty.  Gen. 


E.  C.  SeYorance,  Esq.,  County  Auditor,  Dodge  County: 

Sib:    Tour  favor  is  at  hand  enquiring: 

1st.  Can  the  trustees,  under  the  law  of  1861,  levy  a  tax  upon  the  district  to  pro- 
vide for  schools  for  a  longer  period  than  three  months ;  no  tax  having  been  voted 
by  the  district,  and  no  time  designated  for  the  continuance  of  schools.  I  think  not. 
The  school  law  very  properly  has  vested  in  the  districts  full  control  over  their 
schools  and  finances,  with  one  exception.  To  prevent  the  defeat  of  tlie  objects  of 
the  law  by  the  caprice  of  the  inhabitants  of  a  district,  It  has  made  the  support  of 
schools  for  three  months  imperative  upon  them,  and  in  case  of  refusal  of  the  district 
to  vote  the  requisite  supplies,  it  requires  the  trustees  to  levy  a  tax,  but  while  this 
power  was  necessary  to  prevent  the  failure  of  the  law,  the  legislature  could  not 
have  intended  to  vest  absolute  and  unlimited  power  over  the  tax-payers  of  the  dis- 
trict in  three  trustees.  Sec.  27  is  plain,  and  vests  the  entire  power  in  the  tax-pay- 
ers, except  the  well  defined  powers  vested  in  the  trustees  by  the  proviso.  This  also 
answers  your  second  inquiry. 

3d.  Tou  inquire,  wliether  moneys  in  the  district  treasury  accruing  from  taxes, 
thus  illegally  levied  and  collected,  are  subject  to  draft  for  the  payment  of  teachers 
who  have  been  employed  in  teaching  an  extra  term  of  three  months  in  two  sub- 
districts,  the  other  sub-districts  of  the  town  having  only  enjoyed  the  benefit  of  the 
regular  term  of  three  months.  I  think  not.  The  trustees  have  exceeded  their 
authority  in  all  these  proceedings.  Sec.  15,  of  the  Law  of  1861,  requires  the  trus- 
tees to  employ  teachers  for  the  same  length  of  time  in  each  sub-district,  wliereas, 
disregarding  this  injunction,  they  have  employed  teachers  for  six  months  in  some 
districts  and  for  three  in  others.  This  would  seem  to  be  grossly  unjust.  Every  in- 
habitant pays  alike  in  proportion  to  his  ability,  for  the  support  of  schools,  and  each 
ought  to  receive  an  equal  share  of  the  benefits  derived  from  the  expenditures  of  the 
fund  thus  realized.  Justice  and  equity  not  only  commend  this  principle,  but  the 
letter  of  the  law  expressly  sanctions  and  requires  it.  The  trustees  having  exceeded 
their  powers,  have  failed  to  bind  tlie  district  by  their  contract. 

St.  Paul,  April  23d,  1862.  G.  E.  COLE,  Atty.  Gen. 
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J.  F.  Pingrey,  Esq.,  County  Attorney,  Goodhue  Co. : 

Dear  Sir:  Your  favor  enclosing  letter  of  judge  of  probate  is  at  hand  desiring 
answers  to  the  following  questions: 

1st.  The  statute  having  limited  the  time  for  the  continuance  of  the  term  of  an 
administrator  de  bonis  non,  and  it  with  the  extensions  allowed  by  law  having  ex- 
pired, can  he  riglitfuUy  and  legally  continue  to  act  for  the  purpose  of  settling  the 
estate?  I  am  not  referred  to  the  sections  of  the  statute  upon  which  tlie  difficulty 
arises,  and  sections  bearing  upon  tlie  question  may  possibly  have  escaped  my  no- 
tice. I  do  not  now  recollect  nor  have  been  able  to  And  any  clause  in  the  statute 
definitely  fixing  the  term  of  an  administrator:  The  court  may  and  does  fix  a  time 
for  the  payment  of  the  debts  due  from  the  estate,  but  this  does  not  limit  his  term 
of  office.  I  think  he  can  rightfully  and  legally  continue  to  act  until  the  estate  is 
fully  administered. 

2d.  Can  the  judge  of  probate,  by  virtue  of  his  office,  order  the  administrator  to 
make  a  final  account,  and  if  so,  what  siiall  be  done  with  tlie  assets  of  the  estate? 
He  is  required  to  account  whenever  required  by  the  court.  Sec.  9,  ch.  45,  Comp. 
Stat.  It  seems  that  that  portion  of  the  estate  remaining  unsettled,  consists  of  notes 
taken  by  the  administrator  upon  a  sale  of  real  estate  for  the  payment  of  debts  pur- 
suant to  the  order  of  court,  and  secured  by  mortgage  on  the  premises  sold,  and  which 
notes  have  not  yet  matured.  The  authority  for  this  procedure  is  contained  in  sec. 
19  of  ch.  85,  Comp.  Stat.  These  are  to  remain  in  the  hands  of  the  administrator 
until  due,  and  lire  to  be  collected  by  him.  But  the  judge  asks  if  he  can  require  the 
delivery  to  tlie  probate  court  of  the  securities,  and  if  not  how  the  estate  can  be 
closed  up?  Unless  the  administrator  removes  or  resigns,  I  know  of  no  authority 
to  withdraw  the  management  and  control  of  the  estate  from  his  hands.  The  estate 
evidently  cannot  be  closed  up  immediately;  until  these  notes  become  due  and  are 
collected,  tliey  remain  assets  in  the  hands  of  the  administrator.  When  collected  a 
decree  of  distribution  will  close  iip  the  matter.  If  not  collected,  through  the  fault 
or  neglect  of  the  administrator,  the  creditors  have  their  remedy  on  his  bond. 

You  also  ask  if  a  widow  can  claim  and  hold  the  homestead  of  lier  deceased  hus- 
band under  the  act  of  March  10th,  1860,  she  residing  out  of  the  State,  and  not  occu- 
pying it  otherwise  than  by  tenant.  My  own  impression  is  that  she  cannot.  Home- 
stead laws  are  to  receive  a  strict  construction.  The  amendment  merely  provides 
for  bertain  acts  and  their  consequences  to  be  performed  during  the  lifetime  of  the 
owner,  and  leaves  its  condition  after  his  death  precisely  as  it  existed  under  the 
original  law.  That  part  of  the  law  of  1858,  providing  for  the  occupancy  of  the  wife, 
is  not  repealed  in  terms,  and  that  and  the  law  of  1860  may  well  stand  together — 
repeals  by  implication  are  disfavored  and  never  presumed  unless  the  two  acts  are 
utterly  irreconcilable.  "  His  removal  or  sale  shall  not  render  the  homestead  liable 
to  forced  sale;"  this  is  the  only  change  made  in  the  law;  at  his  death,  without  hav- 
ing removed  or  sold,  he  leaves  it  subject  to  the  operation  of  the  former  law.  Such, 
I  think,  is  the  true  construction,  but  I  am  strongly  of  opinion  that  our  supreme 
court  will  decide,  should  the  question  arise,  in  favor  of  the  widow. 

St.  Paul,  April  29th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alex.  Ramsey: 

Dear  Sir:  Your  favor  of  the  29th  ult.  is  at  hand,  inquiring  as  to  your  power 
to  remove  a  commissioner  of  deeds,  appointed  under  authority  of  this  State,  and  the 
proper  method  of  authenticating  such  removal,  and  communicating  such  informa- 
tion to  the  public.  The  power  is  unquestionable.  Section  46,  page  403,  Compiled 
Statutes,  provides  for  the  appointment  of  such  commissioner,  and  fixes  the  term  of 
office,  viz.:  during  the  pleasure  of  the  Governor.  The  means  should  be  of  the  same 
character,  as  far  as  possible,  as  those  by  which  he  was  appointed.  Those  suggested 
by  you  are  doubtless  sufficient,  viz. :  a  written  notification  to  him,  (and  I  think  ac- 
companied by  a  request  to  return  his  commission,)  a  copy  of  this  instrument  pre- 
served in  the  executive  journal  and  filed  in  the  secretary's  office,  and  an  entry  of  the 
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date  of  removal  made  in  the  records  of  that  ofBce.    The  publication  of  such  instru- 
ment suggested  by  you,  of  course,  can  do  no  harm,  and  may  perhaps  save  parties 
from  loss.     Although  I  do  not  conceive  that  you  would  be  bound  to  go  as  far  as 
that. 
St.  Paul,  May  3d,  1862.  G.  E.  COLE,  Atty.  Gen. 


A.  G.  Foster,  Esq.,  County  Auditor,  Wabashaw  Co.: 

Sir:  Your  favor  of  the  10th  Inst.,  stating  that  prior  to  the  passage  of  the  act  of 
March  6th,  1862,  preliminary  steps  had  been  talien  for  the  division  of  a  sub-school 
district,  and  tliat  a  day  was  appointed  for  a  hearing  and  decision,  whicli  day  was 
subsequent  to  the  passage  of  the  new  school  law,  and  you  inquire  whetlier  the  acts 
of  the  trustees  in  nialiing  such  division  on  that  day  can  be  sustained.  I  think  not. 
The  act  of  March  6th  repeals,  in  terms,  the  act  under  wliich  the  trustees  professed 
to  act,  and  is  itself  to  talie  effect  from  and  after  its  passage.  A  grave  question 
may  arise  upon  some  questions  of  the  law;  for  instance,  it  repeals  all  prior  laws, 
but  does  not  provide  for  tlie  election  of  officers,  until  the  first  of  May  following. 
It  might  admit  of  great  doubt  whether  the  legislature  did  riot  contemplate  the  ac- 
tion of  the  old  officers,  until  the  election  of  their  successors,  otherwise  a  hiatus  of 
two  months,  during  which  our  common  school  system  would  be  in  abeyance,  would 
result;  but  the  point  made  by  you  does  not  raise  this  question.  The  commissioners 
derived  their  power  over  these  districts  from  the  law  immediately  upon  its  passage, 
and  succeeded  to  all  the  powers  of  the  trustees  in  this  particular. 

St.  Paul,  May  15th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Ramsey : 

Sie:  Enclosed  I  return  the  communication  from  the  town  clerk  of  Beaver  in 
Fillmore  county,  and  in  reply  have  to  say,  that  the  petition  shows  that  one  of  the 
supervisors  and  the  town  clerk  were  absent  at  the  annual  town  meeting,  and  others 
were  chosen  in  their  places,  but  that  neither  the  latter  nor  moderator  were  sworn, 
and  the  clerk  thinks  the  proceedings  void,  and  that  you  can,  in  some  manner,  make 
them  valid.  He  is  mistaken  in  both  particulars.  So  far  as  appears  from  the  peti- 
tion the  meeting  was  entirely  regular.  Ifo  oath,  I  suppose,  is  necessary,  and  if  it 
were  required  by  law  such  law  would  be  directory  mei'ely,  and  its  omission  would 
not  affect  the  proceedings.  If  the  meeting  was  a  nullity,  of  course  no  action  on 
your  part  could  help  the  matter. 

St.  Paul,  May  15th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  Commissioner  Land  Ofiaee: 

Sir:  Your  favor  is  received.  You  cite  me  to  no  section  affecting  your  power  to 
divide  land  into  smaller  subdivisions  than  the  United  States  surveys,  whenever  you 
deem  fit.  If  there  is  no  other  clause  affecting  it,  section  15  of  the  school  law  confers 
full  authority  upon  you  to  do  this  in  all  cases.  You  inquire  whether  after  making 
such  subdivision  you  may  deduct  the  damage  done  by  a  settler  occupying  the  whole 
quarter  from  the  value  of  the  improvements  on  a  ten-acre  lot.  I  think  you  may. 
The  law  did  not  contemplate  reimbursing  a  settler  for  improvements  who  had  dam- 
nified the  land  to  a  greater  amount  than  their  value,  and  the  fact  that  you  have 
divided  it  into  smaller  tracts  does  not  alfect  the  question. 

St.  Paul,  May  22d,  1862.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County : 

Sir:    In  you  communication  of  the  24th  inst.,  you  state  that  one  of  the  districts 
in  your  county,  met  on  the  first  Tuesday  of  May,  for  organization,  and  the  elec- 
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tion  of  officers,  pursuant  to  section  7  of  the  act  of  March  10th,  1862,  but  that  no 
notices  of  such  meeting  were  published,  as  required  by  section  19  of  the  same  law, 
and  you  inquire  whether  under  such  circumstances  the  district  is  legally  organized. 
There  can  be  no  doubt  of  it,  I  think.  The  provisions  of  that  section  are  merely 
directory  with  the  exception  of  the  clause  in  italics.  Unless  such  notices  were 
posted,  and  the  intent  to  raise  money  for  building,  or  purchasing  a  school-house,  or 
fixing  a  site  thereof,  were  particularly  set  forth,  no  tax  could  be  legally  levied  for 
such  purposes,  and  if  levied  could  not  be  collected.  But  for  other  purposes,  as  the 
organization  of  the  district,  and  the  election  of  officers,  the  omission  does  not  inval- 
idate the  proceedings.  See  Marchant  v.  Langworthy  and  others,  6  Hill,  646. 
St.  Paul,  May  29th,  1862.  '  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mellrath,  Auditor  of  State: 

Sik:  1  recommend  the  accompanying  form  for  a  tax  deed  under  the  present  sys- 
tem of  revenue  laws.  You  will  perceive  that  it  does  not  contain  the  voluminous  re- 
citals of  the  deed  submitted  by  me  under  the  old  system.  Upon  a  further  exami- 
nation of  the  subject,  I  am  of  opinion  that  the  preliminary  and  essential  steps  neces- 
sary to  the  validity  of  a  tax  title,  although,  if  assailed,  they  must  be  proved,  need 
not,  and  perhaps  ought  not  to  be,  incorporated  in  the  conveyance.  See.  30  of  chap. 
2,  Laws  of  1860,  declares  that  the  Auditor's  deed  shall  be  prima  facie  evidence  of  a 
good  and  valid  title  in  the  purchaser.  This  will  throw  the  burden  of  proof  upon 
the  party  assailing  the  deed,  and  dispense  with  the  necessity  of  accompanying  the 
introduction  of  the  deed  in  evidence  with  plenary  evidence  of  the  regularity  of  the 
proceedings.  In  the  preparation  of  the  form  of  a  tax  deed,  heretofore  submitted  to 
yoa,  I  was  governed  by  the  analogous  cases  of  sheriff's,  administrator's,  referee's, 
and  in  short  all  deeds  executed  by  virtue  of  a  special  power  conferred  by  law.  In 
these  cases  the  general  rule  undoubtedly  is,  that  the  deed  should  contain  full  recitals, 
showing  the  compliance  with  all  statute  formalities,  and  commencing  at  the  point 
which  forms  the  basis  of  the  proceedings.  The  very  few  forms  of  tax  deeds  to 
which  I  have  access,  are  forms  expressly  prescribed  by  statute,  and  of  course  are  of 
little  or  no  authority  in  the  absence  of  express  statute  provisions;  these  generally, 
merely  contain  the  recital  that  "all  tlie  requisitions  of  the  statute  have  been  com- 
plied with,"  without  reciting  them  more  particularly.  In  the  absence  of  statute  pro- 
vision, the  authorities  seem  to  hold  that  any  deed  which  would  be  operative  at 
common  law  is  sufficient,  provided  it  recites  the  power  under  which  it  is  made,  and 
is  accompanied  by  proof  that  the  law  was  strictly  complied  with.  The  latter,  as  we 
have  seen,  is  not  required  in  the  first  instance  under  our  statute,  and  as  to  the  former, 
the  accompanying  form  does  contain  a  recital  of  the  power.  It  does  not  follow, 
however,  that  because  this  deed  may  be  sufficient  that  the  former  is  bad ;  on  the  con- 
trary, the  recitals  in  the  latter,  if  they  do  no  good,  will  do  no  harm.  The  advantage 
of  this  form  of  deed  consists  in  tlie  fact,  that  with  few  if  any  modifications,  it  can 
be  used  indifferently  under  any  of  the  numerous  revenue  laws,  while  any  attempt 
at  definite  recitals,  would  necessitate  a  change  in  the  deed  every  year,  if  we  may 
judge  of  the  future  by  the  past.  It  has  been  customary,  in  other  States,  for  the  leg- 
islature to  incorporate  a  form  for  a  tax  deed  into  the  statute.  This  saves  all  ques- 
tion, and  I  suggest  that,  in  your  next  report,  you  recommend  the  adoption  of  the  ac- 
companying form,  or  such  other  as  they  in  their  wisdom  may  elect. 

St.  Paul,  June  3d,  1862.  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mellrath,  State  Auditor: 

Sir:  In  answer  to  your  favor,  stating  that  the  citizens  of  the  town  of  Danby, 
Jackson  county,  have  neglected  to  hold  a  town  election,  and  enquiring  whether  the 
assessor  elected  at  the  last  town  election  can  legally  act,  I  have  to  say  that  section 
15  of  art.  6,  of  chap.  14  of  Session  Laws  of  1860,  declares  that  town  officers  shall 
hold  their  offices  until  others  are  chosen  or  appointed  in  their  places,  and  qualified. 
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I  see  no  occasion  for  doubt,  therefore,  that  the  acts  of  the  assessor  would  be  binding. 
Section  1  of  art.  6  of  same  chapter,  would  authorize  the  appointment  of  an  assessor, 
in  the  case  you  mention;  until  such  appointment,  the  present  incumbent  may  act. 
Section  15  was  enacted  expressly  to  provide  for  omissions  of  this  character. 

St.  Paul,  June  4th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  Commissioner  of  Land  Oflaee: 

Sir:  Your  favor  of  the  4th  inst.  is  at  hand,  enquiring  whether  the  rent  assessed 
upon  school  lands  and  improvements,  under  the  act  of  March  9th,  1861,  can  be  col- 
lected, unless  the  occupants  pay  the  reduced  amount  prior  to  June  1st,  1862,  pursu- 
ant to  the  act  of  February  22d,  1862.  I  do  not  think  such  rent  can  be  legally 
collected.  By  the  act  establishing  the  State  land  oflBce,  approved  March  10th,  1862, 
the  act  of  March  9th,  1861,  providing  for  the  sale  of  school  lands  for  rent  and  taxes, 
is  absolutely  repealed,  and  the  repealing  statute  contains  no  saving  clause.  It  is  a 
principle  of  law  that  upon  the  repeal  of  a  statute,  all  inchoate  rights  fall  with  it. 
5  Minn.  288.  Whenever  a  statute  is  repealed,  it  is  considered,  except  as  to  transac- 
tions which  are  closed,  and  under  which  private  rights  have  become  vested,  as 
thongli'it  had  never  existed.  There  is  no  law  now  in  force  authorizing  any  sale,  or 
any  proceedings  whatever,  to  enforce  the  collection  of  the  rent.  It  seems  plain, 
therefore,  that  any  attempt  to  realize  the  tax  by  proceedings  against  property,  would 
be  unauthorized  and  void.  See  McQuillan  vs.  Doe,  8  Blackford,  (Indiana  reports,) 
681. 

St.  Paul,  June  9th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  Your  favor  is  at  hand,  enclosing  communication  of  A.  Clendening,  stating 
that  the  offices  of  the  county  of  Jackson  are  vacant,  and  enquiring  how  the  vacancies 
may  be  filled.  If  the  county  has  a  township  organization  the  vacancy  in  the  office 
of  county  commissioner  can  only  be  filled  in  the  manner  prescribed  by  sec.  13,  art. 
2,  ch.  15,  Session  Laws  of  1860,  viz. :  the  probate  judge,  auditor  and  register  of  deeds 
may  appoint.  If  there  is  no  probate  judge,  that  office  may  be  filled,  I  presume,  by 
appointment  by  the  Governor.  See  sec.  10,  art.  6,  Const.  If  the  county  is  not 
divided  into  towns  I  think  the  Governor  may  appoint  the  commissioners.  Sec.  1, 
art.  2,  Session  Laws  1860. 

St.  Paul,  June  12th,  1862.  G.  E.  COLE,  Atty.  Gen. 


B.  K.  Smith,  Esq.,  County  Auditor,  Le  Sueur  County:  ' 

Sir:  In  reply  to  your  favor  of  the  9th  inst.,  enquiring  whether  the  town  super- 
visors can  draw  an  order  upon  the  town  treasurer,  in  favor  of  a  district  treasurer, 
for  moneys  collected  under  a  levy  of  a  sub-district  tax  for  building  a  school  house 
under  former  laws,  the  present  district  having  succeeded  to  the  rights  of  the  sub- 
district.  I  have  to  say  that  the  second  proviso  of  section  25  of  the  school  law  of 
1862  is  intended  to  cover  cases  of  this  character;  such  moneys  are  to  be  held  by  the 
town  treasurer  in  trust  for  the  district  and  are  to  be  paid  out  upon  the  order  of  the 
supervisors,  attested  by  the  town  clerk,  to  be  by  them  applied  to  the  indebtedness 
of  the  district  or  "to  such  other  purposes  to  which  it  may  be  legitimately  applied." 
The  intention  of  this  clause  was  to  authorize  the  supervisors  upon  the  presentation 
of  district  orders  or  evidences  of  indebtedness,  properly  authenticated,  to  draw  their 
orders  directly  in  favor  of  the  creditors  of  the  district  without  the  intervention  of 
"the  district  treasurer.  In  a  case,  however,  where  there  are  no  outstanding  obliga- 
tions payable  from  such  funds,  I  think  the  law  contemplates  their  payment  to  the 
district  treasurer,  to  be  disposed  of  under  the  direction  of  the  district;  such  would, 
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undoubtedly,  be  a  legitimate  application  of  the  fund  within  the  meaning  of  the  last 
clause  of  the  proviso. 
St.  Paul,  June  14th,  1862.  G.  E.  COLE,  Atty.  Gen. 

Eudolph  Lehmicke,  Esq.,  County  Auditor,  Washington  County: 

Sib:  Your  favor  of  the  17th  inst.  is  at  hand,  desiring  my  opinion  as  to  the  legal- 
ity of  a  school  district  meeting  held  on  the  day  prescribed  by  law  for  the  annual 
meeting,  but  without  any  previous  notice.  Sec.  15  of  the  school  law  maices  it  the 
duty  of  the  clerli  to  give  ten  days'  notice  of  such  meeting  by  posting  three  notices 
in  conspicuous  places  in  the  district  and  provides  that  At  any  annual  meeting  tbe 
legal  voters  present  may  act  upon  any  matter  properly  before  them  except  the  rain- 
ing of  money  for  building  or  ptircJiasini/  a  school  house  or  fixing  the  site  thereof 
without  its  being  particularly  sfet  forth  in  the  call.  So  far  as  the  matters  embraced 
by  the  clause  in  italics  are  concerned  the  notice  is  of  the  essence  of  the  thing  and 
no  money  can  be  legally  raised,  or  any  tax  levied  for  the  purposes  mentioned  with- 
out the  notices  have  been  duly  posted,  setting  forth  the  intention  to  take  action 
thereon,  but  for  h\\  other  purposes  this  requirement  is  merely  directory,  and  the 
meeting,  so  far  as  the  election  of  officers  is  concerned,  or  any  other  business  not  re- 
quired to  be  particularly  set  forth  in  the  call,  is  legal  and  valid. 

St.  Paul,  June  21st,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  Commissioner  of  Land  Office: 

Sir:  In  reply  to  your  favor  of  the  20th  instant,  I  have  to  say,  that  by  section  22, 
chapter  57,  Laws  of  1862,  the  leasing  of  school  lands  is  left  very  much  to  the  dis- 
cretion of  the  commissioner,  except  that  unimproved  lands  are  not  to  be  leased  till 
they  have  been  appraised.  Lands  offered  for  sale  and  purchased  by  a  settler  or  third 
person,  should  not  be  leased;  the  purchaser  acquires  in  these  cases  a  right  to  pos- 
session, by  virtue  of  his  certificate  of  purchase,  (section  18,)  and  may  enforce  his 
rights  against  a  trespasser  or  a  settler  continuing  in  possession.  1  think  it  would 
be  useless  to  attempt  to  compel  settlers  to  take  a  lease  or  to  pay  rent  tor  the  time 
during  which  they  have  already  occupied  the  land.  If  they  have  gone  on  to  the 
land  since  January  1st,  1861,  it  is  your  duty  to  proceed  against  them  as  trespassers, 
(section  49;)  and  you  cannot  and  ought  not  to  legalize  their  acts  by  a  contract  rati- 
fying their  possession,  which  was  in  violation  of  the  law.  Those  wlio  settled  upon 
such  lands  prior  to  that  time  cannot  be  compelled  to  pay  rent  until  they  enter  into 
a  contract  to  do  so.  The  law  does  not  contemplate  such  payment  until  the  land  is 
leased.  Section  22.  All  improved  land  offered  for  sale,  and  not  sold  for  want  of 
bidders,  should  be  leased  for  one  year  from  the  date  of  the  execution  of  the  lease. 

1  do  not  think  settlers  who  purchase  lands  at  the  sale  should  or  can  be  compelled 
to  pay  rent  for  past  occupancy.  I  am  also  requested  by  Mr.  Power  to  transmit  my 
opinion  as  to  the  validity  of  a  sale  made  subsequently  to  November  1st,  1862.  He 
informs  me  that  you  fear  you  will  not  be  able  to  obtain  the  reports  from  all  the 
counties  so  as  to  enable  you  to  complete  the  sales  until  after  that  time.  I  think 
there  can  be  no  doubt  that  a  delay  of  this  character  will  not  in  any  manner  affect 
the  validity  of  the  sales.  Sec.  49  authorizes  the  commissioner,  whenever,  in  his 
opinion,  the  public  interests  require  it,  to  appraise  and  sell  any  school  lands,  pro- 
vided that  not  less  than  50,000  acres  nor  more  than  100,000  shall  be  so  appraised 
and  offered  for  sale  on  or  before  the  first  day  of  jSTovember,  1862.  This  clause  is 
merely  directory,  and  while  it  makes  it  your  duty  to  sell  on  or  before  that  day  it 
does  not  prohibit  the  sale  of  that  or  a  larger  quantity  afterwards.  The  rule  is  that 
when  the  precise  day  upon  which  an  act  is  to  be  done  is  not  material  and  is  not  of 
the  essence  of  the  thing  to  be  done,  a  failure  to  perform  the  act  at  the  precise  time- 
does  not  vitiate.  This  must  be  determined  by  the  circumstances  surrounding  the 
case.    Here  it  is  obvious  that  the  day  is  in  no  respect  important,  and  that  no  pub- 
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lie  interest  will  be  affected  by  a  delay  of  a  few  days  in  the  sale.     Enclosed,  I  trans- 
mit form  for  a  license  to  enter  upon  and  cut  grass  on  school  lands. 
St.  Paul,  June  24th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  Your  favor  of  the  24th  instant  asking  my  vipws  as  to  the  propriety  of  se- 
lecting lands  in  lieu  of  those  pre-empted  under  the  act  of  Congress  of  March  3d, 
1857.  I  have  to  say  that  there  are  grave  objections  to  selecting  any  lands  in  lieu 
of  those  thus  pre-empted,  until  the  question  at  issue  between  the  United  .states 
Government  and  the  State  can  be  judicially  determined.  I  send  you  by  this  night's 
mail  the  argument  and  exceptions  in  the  State  against  Batchelder,  from  whieliyou 
will  learn  the  points  taken  by  the  State. 

The  first  and  second  propositions  go  to  all  lands  pre-empted  under  those  resolu- 
tions, the  State  contending  that  Congress  had  no  power  to  divert  these  lands  from 
the  purposes  to  which  they  were  originally  dedicated ;  and  2nd,  that  if  such  power 
existed.  Congress  has  not  exercised  it  so  far  as  to  affect  school  lands  within  the 
present  territorial  limits  of  the  State.  You  will  perceive  that  the  force  of  these  po- 
sitions depends  entirely  upon  the  want  of  assent  to  such  action  on  the  part  of  the 
State,  and  although  it  might  well  be  doubted  whether  the  Auditor  or  even  the  legisla- 
ture could  by  any  official  action  prejudice  the  rights  of  the  State,  yet  an  official  recog- 
nition by  the  head  of  the  department  to  whom  the  custody  and  management  of  the 
school  lands  has  been  confided,  might  be  held  by  the  courts  as  a  ratilication  of  the 
acts  of  Congress  in  this  regard.  Nothing  but  want  of  authority  in  the  officer  would 
prevent  the  selection  of  other  lands  in  place  of  those  pre-empted  from  operating  as 
an  assent  and  recognition  of  their  validity.  I  have  a  good  deal  of  confidence  in  the 
soundness  of  the  first  position,  and  should  be  loth  to  see  it  prejudiced  by  any  action 
on  behalf  of  the  State  authorities  until  it  can  be  tested. 

So  far  as  lands  which  were  not,  in  fact,  settled  upon  prior  to  the  survey,  and  when 
this  is  susceptible  of  proof,  I  have  no  hesitation  in  saying,  that  unless  all  author- 
ities and  legal  analogies  are  utterly  disregarded,  the  State  cannot  fail  to  establish 
her  claim ;  as  to  these,  then,  no  act  wliatever  should  be  taken  which  will  tend  di- 
rectly or  indirectly  to  ratify  such  pre-emptions,  and  the  grounds  upon  which  all  pre- 
emptions of  valuable  lands  rest  should  be  carefully  scrutinized  before  making  se- 
lections. 

It  may  require  two  years,  and  perhaps  longer,  to  obtain  a  decision  upon  these 
questions  in  the  supreme  court  of  the  United  States,  but  unless  the  public  interests 
will  be  seriously  prejudiced  by  the  delay,  I  should  advise  against  the  selections  in 
all  oases  where  the  state  will  be  compelled  to  select  lands  of  considerably  less  value 
in  pla-ce  of  that  pre-empted. 

St.  Paul,  June  24th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:    Your  favor  of  the  23d  instant  is  at  hand,  inquiring: 

1st.  "  When  a  man  resides  in  one  ward  and  does  business  in  another,  where  should 
his  personal  property  be  listed  for  taxation?"  Section  85  of  chapter  1,  of  Session 
Laws  of  1860,  provides  that  property  in  any  incorporated  city,  town  or  ward,  shall 
be  assessed,  equalized  and  taxed  in  the  same  manner  as  property  in  townships.  Sec- 
tion 3  of  the  same  act  as  amended  by  section  3  of  chapter  1,  of  laws  of  1861,  re- 
quires him  to  list  certain  articles  specified  in  the  town  (ward)  where  situated,  and 
all  other  personal  property  in  the  town  (ward)  where  he  resides  at  the  time  the  list 
was  taken.  Your  question  therefore  furnishes  its  own  answer.  If  he  does'  not  re- 
side where  he  does  business,  such  property  cannot  legally  be  taxed  there. 

2d.  Is  a  person  buying  grain  in  this  State,  and  forwarding  it  to  other  States  for 
Bale,  a  merchant  within  the  meaning  of  section  11,  chapter  1,  laws  of  i860.    If  a 


76  OPINIONS    OF    THE 

resident  of  the  State  and  dealing  upon  his  own  account,  I  think  he  comes  within  the 
statute  definition.  Any  person  whose  business  is  buying  and  selling  merchandise, 
is  a  merchant  within  the  common  law  definition  of  the  term,  and  the  place  where 
the  goods  are  to  be  disposed  of  cannot  aftect  the  question,  if  he  has  his  residence 
and  place  of  business  within  the  State.  A  shipping  merchant  is  none  the  less  a 
a  merchant  because  he  exports  the  commodities  in  which  he  deals  to  foreign' 
markets.  The  statute  declares  that  "  any  person  who  shall  own  personal  property 
within  this  State,  which  shall  have  been  purchased  with  a  view  to  being  sold  at  an 
advanced  price  or  profit,  is  a  merchant,  and  in  estimating  the  value  shall  take  as  a 
criterion  the  average  value  of  such  articles  which  he  shall  have  had  from  time  to 
time  in  his  possession  during  the  previous  year."  It  seems  that  the  fact  that  a  por- 
tion of  the  grain  may  have  been  exported  prior  to  the  assessment,  cannot  afEect  the 
question,  as  the  criterion  is  not  what  he  may  have  on  hand  at  the  day  of  the  assess- 
ment, but  what  he  has  at  any  time  within  the  previous  year  owned  within  the  State. 

3d.  Can  a  steamboat  company  be  taxed  directly  or  only  the  stock  owned  in  the 
State?  I  have  had  some  doubt  with  reference  to  this  question.  Section  16  of  chap- 
ter 1,  of  laws  of  1860,  provides  that  the  property  of  every  canal,  slackwater  navi- 
gation company,  railroad  company,  turnpike  company,  plank-road  company,  bridge 
company,  insurance  company,  telegraph  company  or  other  joint  stock  company,  ex- 
cept banking  or  other  corporations  whose  taxation  is  specifically  provided  for  by 
this  act,  shall  be  listed  by  the  President,,  &c.  Section  53  and  the  ninth  subdivision 
of  section  3  of  the  same  act,  declare  that  no  person  shall  be  taxed  for  stocks  owned 
by  him  in  a  company  whose  property  is  listed  in  the  name  of  the  company.  The 
taxation  of  banking  corporations,  and  corporations  formed  for  the  purpose  of  trade 
and  manufactures,  is  especially  provided  for  by  the  act.  The  question  is,  whether 
a  steamboat  company  is  embraced  in  tlie  plirase  other  company,  as  used  in  section 
16,  and  if  so,  whether  the  taxation  of  its  property  is  not  specifically  provided  for  by 
the  act.  I  doubt  whether  the  phrase  "  other  company,"  as  here  used,  does  not 
mean  another  company  of  the  same  description  as  those  enumerated.  The  succeed- 
ing language  of  the  section  proceeds  to  specify  the  mode  of  taxation  of  insurance 
companies,  and  of  the  other  companies  named,  but  would  be  entirely  inappropriate 
to  a  steamboat  company.  See  Titcomb  v.  Union  Marine  and  Fire  Insurance  Com- 
pany, 8  Mass.  833.  If  it  would  be  applicable,  however,  I  am  inclined  to  the  opinion 
that  the  taxation  of  such  property  has  been  specifically  provided  for  by  the  second 
subdivision  of  section  2,  which  declares  that  the  capital  stocks,  undivided  profits  and 
every  share  thereof,  including  every  share  in  every  ship,  vessel  or  boat,  navigating 
the  waters  of  the  state,  shall  be  deemed  personal  property.  If  the  shares  in  the 
capital  stocks  are  taxable,  the  boat  cannot  be,  as  this  would  be  double  taxation  and 
is  prohibited  by  section  53  and  subdivision  9  of  section  8. 

I  think,  therefore,  that  the  stock  owned  in  the  State  is  alone  taxable. 

St.  Paul,  June  24th,  1862.  G.  E.  COLE,  Atty.  Gen. 


J.  W.  Keed,  Esq.,  County  Auditor,  Stearns  County: 

Sir:  Your  favor  of  the  30th  ult.  is  at  hand,  enquiring  whether  the  trustees  are 
required  by  the  school  law  to  cause  schools  to  be  taught  in  the  English  language. 
The  law  does  not  contain  any  explicit  clause  on  the  subject,  because  no  such  ques- 
tion could  have  been  anticipated.  The  objects  of  the  law  furnish  an  answer  quite 
as  conclusive  as  any  language  could  have  afforded.  The  stability  and  permanence 
of  a  government  like  ours  depend  mainly  upon  the  wide-spread  dissemination  of 
education  and  intelligence  among  the  people,  and  the  system  of  common  scliools  is 
the  instrument  by  which  this  desirable  end  is  attained;  but  the  formation  of  citi- 
zens who  shall  become  identified  with  the  prosperity  of  the  State,  familiar  with  its 
laws  and  institutions,  and  interested  in  their  preservation,  can  onlv  be  obtained  by 
a  system  of  instruction  in  the  language  in  which  those  laws  are  'framed  and  the 
government  administered.  It  is  the  policy  of  the  government  to  eradicate  as  far 
aS  possible  all  national  differences  and  to  merge  all  classes  of  citizens  in  one,  having 
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similar  habits  of  thought,  the  same  Interest  In  the  welfare  of  the  state,  and  using 
tlie  same  language.  If  each  class  of  foreigners,  upon  settling  in  the  country,  were 
to  he  taught  at  the  public  expense  in  their  native  language,  and  allowed  to  remain 
in  ignorance  of  the  English,  the  knowledge  thus  imparted,  however  useful  to  the 
student,  would  be  useless  to  the  State,  and  they  would  necessarily  remain  in  igno- 
rance of  those  matters  chiefly  in  which  alone  the  public  interests  require  that  they 
shall  be  instructed. 

Section  29  of  the  school  law  prescribes  those  branches  of  study  which  are  to  be 
taught  in  our  common  schools ;  the  languages  are  not  included.  Tliat  those  branches 
are  to  be  taught  in  the  English  language,  it  requires  no  argument  to  prove,  and  the 
hooks  prescribed  for  the  use  of  scliools  are  English  books.  The  government  lias  vet 
to  exist  which  will  expend  the  contents  of  its  treasury  to  the  neglect  of  its  own 
language,  in  educating  its  citizens  in  the  language  of  a  foreign  country  whose  in- 
stitutions and  laws  are  at  variance  with  its  own. 

St.  Pato,  July  1st,  1862.  G.  E,  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

Sir:  I  am  of  the  opinion  that  the  State  Bank  of  Minnesota  at  Minneapolis  is 
entitled  to  receive  bills  to  the  amount  of  $1,000  upon  the  deposit  of  an  equivalent 
in  the  securities  required  by  the  act.  Sec.  2  of  ch.  56  of  Special  Laws  of  1861  ad- 
mits of  no  other  construction.  I  am  also  of  opinion  that  the  bank  is  not  authorized 
to  continue  business  without  a  capital  of  $25,000.  ily  predecessor  has  held  that 
capital  stock  and  securities  deposited  with  the  Auditor  were  convertible  terms,  and 
such  securities  are  the  only  capital  stock.  This  is  a  mistake.  A  bank  is  author- 
ized by  the  law  to  hold  much  property  not  included  iu  these  securities,  and  all  the 
property  of  a  corporation  represents  its  capital  stock.  It  is  quite  immaterial  how 
much  or  how  little  currency  the  bank  has  in  circulation,  providing  it  be  amply  se- 
cured by  a  deposit  of  securities,  but  the  experience  of  other  States  has  demonstrated 
the  evils  of  the  swarms  of  petty  banking  institutions  which  have  infested  the 
West  at  every  stage  of  its  history.  The  banking  law  not  only  provides  for  a  de- 
posit, but  furnishes  an  additional  guaranty  to  the  creditors  of  a  bank  by  rendering 
the  stockholders  liable  individually  for  double  the  amount  of  the  stock,  and  to  in- 
sure the  respectability  of  such  institutions,  has  fixed  a  limit  below  which  its  capi- 
tal is  not  to  be  reduced.  The  general  banking  law  forbids,  by  implication  at  least, 
the  issuance  of  less  than  $25,000  to  a  bank  organizing  under  it.  (Sec.  6,  as 
amended;  sees.  23  and  25.)  This  requirement  and  this  only  is  changed  by  the  spe- 
cial act  in  relation  to  the  State  Bank  of  Minnesota.  It  does  not  follow  that  because 
the  amount  of  securities  required  by  sec.  23  corresponds  with  that  of  the  capital 
stock  prescribed  by  sec.  10,  that  they  are  identical.  On  the  other  hand,  the  fact 
that  banks  may  hold  other  property,  the  certificate  required  by  sec.  11,  and  the  lan- 
guage of  sec.  30,  all  indicate  an  obvious  distinction.  So  also  the  language  of  sec. 
24,  prohibiting  banks  from  continuing  business  after  their  capital  stocli,  securities 
or  circulation  is  reduced  below  $25,000,  recognizes  a  distinction  between  the  two 
former,  and  the  fact  that  the  prohiljition  is  removed  so  far  as  the  two  latter  are 
concerned  cannot  justify  us  in  applying  it  by  implication  to  the  former. 

The  amount  of  capital  is  intended  to  be  fixed,  permanent  and  definite,  and  the 
certificate  required  by  sec.  11  is  necessary  to  the  safety  of  those  dealing  with  the 
bank;  but  a  construction  which  should  regard  the  securities  as  the  stock  would  in- 
troduce into  the  history  of  corporations  the  anomaly  of  a  bank  whose  capital  instead 
of  being  permanent  and  definite,  to  vacillate  between  $1,000  and  $25,000  at  the 
caprice  of  the  banker.  The  certificate,  therefore,  would  be  of  no  value,  as  it 
would  furnish  no  information  to  the  public  of  the  pecuniary  responsibility  of 
the  institution.  On  the  other  hand,  it  may  be  convenient  to  allow  the  banker 
(he  keeping  his  capital  good)  to  withdraw  any  portion  of  the  bonds  deposited  by 
him  upon  returning  an  equal  amount  of  circulation,  as  the  exigencies  of  his  busi- 
ness or  the  state  of  the  stock  market  may  render  beneficial  to  him.    To  this  there 
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can  be  no  objection  urged;  the  bank,  instead  of  being  wealcened,  would  receive  ad- 
ditional strength,  and  tlie  public  an  additional  guaranty  of  its  solvency.  It  cannot 
be  presumed  tliat  the  legislature,  in  the  absence  of,  express  language,  could  have  in- 
tended by  remote  implication  to  confer  exteniled  and  peculiar  privileges  upon  a 
favored  corporation,  and  thus  remove  one  of  the  most  important  restrictions  upon 
these  institutions,  in  the  retention  of  wliich  the  public  is  deeply  interested. 

The  certificate  prescribed  by  sec.  11  must  still  be  required.  All  charters  are  to  be 
construed  in  favor  of  the  public,  and  in  derogation  of  the  grant. 

The  same  plates  may  be  used  at  Minneapolis  as  heretofore  at  Austin,  and  the 
Auditor  cannot  refuse  to  issue  bills  printed  from  those  plates.  The  law  is  explicit. 
Sec.  4,  ch.  56,  Special  Laws  1861. 

St.  Paul,  July  5th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sik:  Your  favor  inquiring  vvhethet  United  States  stocks  or  treasury  notes  are 
taxable  by  the  State  authorities,  is  at  hand.  They  are  not.  The  question  was  de- 
termined by  the  Suprenre  Court  of  the  United  States,  in  Weston  v.  City  Council  of 
Charleston,  2  Peters,  449. 

St.  Paul,  July  7th,  1862. '  G.  E.  COLE,  Atty.  Gen. 


Hon.  J.  W.  Edmonds,  Commissioner  General  Land  Office: 

Sik:  Your  communication  of  April  11th,  declining  to  recognize  the  rights  of 
the  State  in  school  lands  upon  the  Lake  Pepin  Eeservation  has  been  referred  to  me 
by  the  commissioner  of  the  State  land  office.  1  desire  to  appeal,  on  behalf  of  the 
State,  from  that  decision  to  the  Secretary  of  the  Interior.  It  is  not  denied  that  had 
the  rights  of  persons  of  mixed  blood  remained  as  originally  fixed  by  the  treaty  of 
1830,  the  school  sections  within  the  reservation  at  the  time  of  the  passage  of  the 
act  of  February  26th,  1857,  granting  school  lands  to  the  State,  would  have  been  re- 
garded as  disposed  of  within  the  meaning  of  that  act  It  appears,  however,  that  by 
the  act  of  July  17th,  1854,  these  lands  were  purchased  by  the  Government,  and  the 
half-breed  owners  tliereof  were  required  to  execute  a  complete  and  full  relinquisli- 
ment  of  all  their  right,  title,  and  interest  in  such  lands  to  the  United  States,  they 
recei^'ing  in  lieu  thereof  certain  floating  warrants  or  scrip,  which  conferred  a  right 
to  acquire  the  title  to  certain  lands,  both  witliin  and  without  the  limits  of  the  res- 
ervation. The  language  of  that  act,  and  of  the  subsequent  one  of  May  19th,  1858, 
repels  the  inference  that  the  holders  of  scrip  retained  any  vested  rights  in  these 
lands;  had  they  done  so,  it  would  not  have  been  competent  for  Congress  to  have 
deprived  them  of  these  rights  by  allowing  pre-emptions  on  such  lands.  On  the 
other  hand,  the  scrip  owner  simply  acquired  the  right  to  locate  it  upon  any  lauds 
to  which  other  parties  had  not  acquired  rights  prior  to  such  location.  Sec.  3  of  the 
act  of  July  17th,  autliorizes  the  President  "  to  cause  such  lands  to  be  surveyed  and 
exposed  to  public  sale,"  and  that  of  May  19th,  1858,  declares  that  "  they  shall  be 
subject  to  the  operation  of  the  laws  regulating  the  sale  and  disposition  of  the  public 
lands,"  among  which  is  that  reserving  for  school  purposes,  and  prohibiting  the  sale 
of  sections  16  and  36.  The  act  of  March  3d,  1849,  and  that  of  February  26th,  1857, 
reserved  and  granted  to  the  State,  sections  16  and  36,  the  latter  with  the  proviso  ex- 
cluding lands  otherwise  disposed  of.  It  is  submitted  that  those  lands  upon  which 
half-breed  settlements  had  been  made,  or  scrip  located  prior  to  that  time,  were  alone 
disposed  of.  All  lands  not  so  situated  were  at  the  absolute  disposal  of  the  Govern- 
ment, and  if  so  passed  by  the  grant  of  February  26th.  That  this  position  is  correct, 
is  shown  by  the  fact  that  Congress  did,  during  the  subsequent  year,  by  the  act  of 
May  18th,  1858,  exercise  this  right  of  disposal.  If  they  could  grant  lands  not  set- 
tled upon  by  half-breeds  to  pre-emptors  in  1858,  they  could  convey  the  same  class 
of  lands  to  the  State  in  1857.  If  disposed  of  as  against  the  State  they  were  equally 
so  as  against  pre-emptors.    But  it  is  said  that  the  act  of  February  26th,  and  its  ac- 
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ceptance  by  the  State,  did  not  operate  as  a  present  grant,  and  I  am  referred  to  the 
■opinion  of  Attornej'  General  Butler.  This  doctrine  is  at  variance  with  that  held  by 
the  Department  and  the  Supreme  Court.  See  opinion  of  Secretary  of  the  Interior, 
Sept.  10th,  1851,  p.  494,  Lester's  Land  Laws ;  Eutherford  vs.  Green's  Heirs,  2  Wheaton, 
196 ;  Cooper  vs.  Koberts,  18  Howard,  173 ;  Ham  vs.  State  of  Missouri,  18  How.  126. 
As  no  patent  ever  issues  for  school  sections,  (19  How.  174,)  it  is  difficult  to  see  when 
the  title  vests  in  the  State,  if  not  upon  the  acceptance  of  the  grant.  The  distinc- 
tion between  this  case  and  that  cited  by  you,  as  it  seems  to  me,  is  that  there  the 
question  arose  under  the  treaty  itself,  while  here  the  act  of  July  17th,  1857,  is  sub- 
stituted for  it,  and  the  half-breed  owners  have  relinquished  their  rights  in  the  S]ie- 
ciflc  land,  and  accepted  scrip.  Had  their  rights  remained  as  fixed  by  the  treaty,  the 
lands  might  well  have  been  regarded  as  disposed  of,  but  if  that  had  been  so.  Con- 
gress would  also  have  been  guilty  of  a  violation  of  its  provisions  by  allowing  pre- 
emptions thereon. 
St.  Paul,  July  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


John  E.  Putnam,  Esq.,  County  Auditor,  Sherburne  Co.: 

Sik:  Your  favor  of  the  7th  inst.  is  at  hand,  inquiring  whether  moneys  collected 
and  in  the  hands  of  the  town  treasurer,  moneys  collected  and  in  the  hands  of  the 
county  treasurer  upon  a  delinquent  tax  levied  by  a  district  prior  to  the  passage  of 
the  act  of  1862,  and  moneys  in  the  county  treasury  apportioned  to  existing  school 
districts  at  the  date  of  that  act,  should  be  paid  to  the  town  or  district  treasurer. 

To  the  town  treasurer.  Sec.  25,  chap.  1,  Laws  of  1862.  Such  moneys,  however,  are 
to  be  applied  under  the  direction  of  the  supervisors  to  the  indebtedness  of  the  dis- 
trict or  "  to  such  other  purposes  to  which  it  may  he  legitimately  applied."  After  the 
debts  of  the  district  are  fully  paid,  if  a  surplus  remains,  I  think  under  the  last  clause 
an  order  drawn  by  the  supervisors  on  the  town  treasurer  in  favor  of  the  district 
treasurer  would  be  a  legitimate  application  of  such  funds. 

St.  Paul,  July  10th,  lg62.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath: 

Sir:  Your  favor  of  this  morning,  inquiring  whether  you  are  authorized  to  pay 
the  salary  of  the  Lieutenant  Governor  as  "  Governor  ad  interim  "  from  the  Exec- 
utive contingent  fund,  upon  the  certificate  of  that  officer,  is  at  hand.  1  had  occa- 
sion to  decide  at  an  early  period  of  my  official  connection  with  the  State  govern- 
ment that  the  mere  temporary  absence  of  the  Governor  did  not  occasion  such  a 
vacancy  as  would  authorize  the  Lieutenant  Governor  to  act  as  Governor.  1  have 
seen  no  reason  since  that  time  to  modify  my  opinion  in  that  regard.  The  difficulty 
which  now  exists  arises  from  a  disregard  of  that  opinion.  It  has  been  the  constant 
practice  to  recognize  his  official  signature  to  all  accounts  except  those  for  his  salary. 
This  involves  a  glaring  absurdity  or  inconsistency  of  which  the  Lieutenant  Governor 
may  complain.  Either  he  has  tlie  right  to  act  or  he  has  not.  It  the  right  ex- 
ists his  signature  should  be  recognized  in  all  cases;  if  it  does  not  it  should  be  lecog- 
nized  in  none.  He  has  been  called  to  this  duty  by  the  Governor,  has  acted  and  been 
recognized  by  the  Auditor  as  a  competent  officer.  So  far  as  his  services  are  con- 
cerned his  acts  are  treated  as  valid,  and  it  is  only  when  he  draws  his  salary  that  the 
objection  is  raised.  While,  therefore,  I  am  far  from  affirming  the  right  of  the 
LieuCenant  Governor  to  act  as  Governor  in  the  future  any  more  than  in  the  past,  I 
think  every  principle  of  honor  and  good  faith  require  that  he  should  be  recompensed 
for  the  services  which  he  has  performed  already.  The  executive  contingent  fund  is 
placed  at  the  disposal  of  the  Governor,  and  he  alone  is  responsible  for  its  proper  ex- 
penditure ;  if,  therefore,  he  deems  it  necessary  to  employ  an  additional  clerk  in  tlie 
executive  office,  or  to  employ  any  person,  whether  he  be  the  Lieut.  Governor  or  an- 
other, to  perform  any  duties  therein,  he  alone  is  accountable  for  the  propriety  of  his 
action;  if,  therefore,  the  account  was  properly  certified,  I  do  not  think  the  Auditor 
is  to  inquire  as  to  the  propriety  of  that  particular  expenditure.    This  would  be  to 
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array  the  judgment  of  the  Auditor  against  that  of  the  Governor  in  a  matter  which 
the  legislature  has  confided  to  the  latter.  The  question  then  recurs  as  to  the  right 
of  the  Auditor  to  recognize  the  certificate  of  the  Lieutenant  Governor.  As  I  have 
said,  consistency  would  require  that  he  should  do  so  in  this  case,  or  cease  doing  it 
in  others.  The  general  appropriation  bill  of  1862  does  not,  in  terms,  require  a  cer- 
tificate, and  I  presume  an  oral  declaration  of  the  executive  will  would  be  a  sufBcient 
authority.  The  Governor  has  repeatedly  recognized  and  ratified  the  action  of  the 
Auditor  in  the  payment  of  such  bills.  He  causes  the  Lieutenant  Governor  to  come 
to  St.  Paul  in  his  absence,  he  recognizes  him  as  Governor  and  holds  him  out  as  such 
to  the  other  departments.  He  could  not  with  any  semblance  of  consistency  deny 
the  validity  of  his  official  signature.  But  again,  the  Lieutenant  Governor  cannot 
be  regarded  as  a  mere  usurper ;  he  is  acting  under  color  of  right,  by  the  especial  i-e- 
quest  and  authority  of  the  Executive,  by  whom  his  acts  have  been  repeatedly  recog- 
nized. In  this  state  of  facts  I  think  the  other  departments  are  justified  in  regard- 
ing him  as  an  officer  defaoto.  AVhether  all  of  his  acts  as  to  third  persons  M'ould 
be  valid  as  such  I  express  no  opinion;  neither  do  I  wish  to  be  understood  as  laying 
down  a  general  rule,  but  simply  to  confine  my  opinion  to  the  facts  of  the  particular 
case  under  consideration. 
St.  Paul,  July  12th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  MeHrath,  State  Auditor : 

Sir:    Your  favors  of  the  14th  and  15th  are  at  hand.     Tou  inquire: 

1st.  Is  a  cattle  dealer  a  merchant  within  the  meaning  of  sec.  11  of  the  tax  law 
of  1860?    I  think  he  is.    My  opinion  of  June  24th  is  in  point. 

2d.  Is  a  merchant  doing  business  here  and  acting  as  agent  for  Eastern  manu- 
facturers of  agricultural  implements,  who  simply  receives  and  forwards  orders,  and 
receives  and  transmits  the  machines  to  their  destination,  a  merchant  as  to  them? 
I  think  he  is  not.  When  delivered  they  become  the  property  of  the  purchaser,  and 
are  taxable  as  such ;  until  then  they  are  only  in  transit,  amd  are  in  the  custody  of 
the  agent  only  for  the  purpose  of  being  delivered  or  forwarded  to  their  destination 
pursuant  to  a  prior  contract;  they  are  not  in  his  possession  for  the  purpose  of  being 
sold,  as  the  contract  of  sale  has  already  been  consummated,  but  simply  to  be  stored 
and  forwarded. 

3d.  Is  a  person  located  in  this  State  as  an  agent  for  an  Eastern  merchant  pur- 
chasing furs  for  shipment  to  a  foreign  market,  he  having  no  interest  in  and  no  au- 
thority to  sell  the  same,  a  merchant  within  the  meaning  of  that  act?  I  think  not. 
Sec.  11  expressly  declares  that  no  consignee  shall  be  required  to  list  for  taxation  the 
value  of  any  property,  the  product  of  this  State,  nor  the  value  of  any  property  con- 
signed to  him  from  any  other  place  for  the  sole  purpose  of  being  stored  or  for- 
warded, provided  he  has  no  interest  in  such  property.  This  language  alone  excludes 
the  idea  that  such  property  is  taxable  by  the  authorities  of  the  State.  The  con- 
signee has  no  interest  in  the  furs,  and  they  are  as  much  the  product  of  the  State  as 
wheat,  or  any  other  article  of  commerce,  grown  or  produced  within  its  borders. 
But  upon  general  principles  such  construction  could  not  prevail.  The  agent  in  this 
case  malies  his  purchases  of  merchants  doing  business  here,  who  both  buy  and  sell 
furs  within  the  State;  they,  and  they  only,  are  taxable  as  merchants  upon  the  com- 
modities sold  by  them,  by  the  authorities  of  this  State;  the  capital  of  the  foreign 
merchant  and  his  stock  in  trade  is  taxable  by  the  authorities  of  the  State  in  which 
he  is  located  and  ought  not  to  be  again  taxed  here. 

St.  Paul,  July  15th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Ignatius  Donnelly,  Acting  Governor: 

Dear  Sir:    I  herewith  return  requisition  of  Governor  of  'Wisconsin  and  accom- 
panying papers  submitted  to  me,  pursuant  to  the  provisions  of  section  2,  chapter 
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100,  Compiled  Statutes.  I  have  to  say  that  the  papers  are  in  due  form,  and  in  com- 
pliance with  the  requirements  of  the  act  of  Congress  of  February  12,  1793.  The 
statute  of  our  State  authorizes  an  inquiry  into  the  situation  and  circumstances  of 
the  person  charged  as  a  fugitive  from  justice,  especially  as  to  whether  he  is  held  to 
answer  for  an  offence  against  the  laws  of  this  State  or  the  United  States.  As  I  am 
not  informed  of  the  whereabouts  of  the  alleged  fugitive  I  have  no  means  of  ascer- 
taining this.  The  requisition  and  accompanying  papers  being  regular,  it  has  been 
customary  to  issue  the  warrant. 
St.  Paul,  July  21st,  1862.  G.  E.  COLE,  Atty.  Gen. 


Louis  Harrington,  Esq.,  County  Auditor,  McLeod  County : 

Sir:  I  am  in  receipt  of  your  favor  enclosing  certain  inquiries  of  the  supervisors 
of  the  town  of  Penn,  respecting  the  construction  of  the  law  providing  for  a  general 
system  of  common  schools. 

'  It  is  asked— First,  "  shall  the  surplus  moneys  in  the  town  treasury  be  divided 
equally  among  the  districts,  or  in  proportion  to  the  number  of  scholars  between  the 
ages  of  live  and  twenty-one?" 

The  last  subdivision  ot  sec.  24  of  the  school  law  of  1862  declares  that  any  surplus 
of  money  belonging  to  the  district  as  originally  organized  {i.  e.,  the  town)  shall  be 
equitably  divided  among  the  districts  of  the  town."  An  equal  division  among  the 
districts  without  regard  to  the  number  of  scholars,  would  not,  necessarily,  be  an 
equitable  one.  Should  this  construction  prevail,  a  scholar  in  a  sparsely  settled  dis- 
trict woidd  derive  a  much  greater  benefit  from  the  school  fund  than  one  resident 
in  a  more  populous  district.  The  moneys  now  in  the  town  treasury  were  derived 
from  the  county,  and  were  raised  and  distributed  to  the  towns  in  proportion  to  the 
number  of  scholars.  In  this  manner,  only,  will  every  scholar  derive  an  equal  ben- 
efit, and  such,  only,  can  be  considered  an  equitable  distribution  within  the  meaning 
of  the  law. 

It  is  said  that  certain  lands  were  sold  and  struck  off  to  the  county  for  delinquent 
taxes,  and  upon  redemption  the  entire  amount  was  received  in  county  orders,  and 
the  proportion  belonging  to  the  town  was  tendered  to  and  received  by  the  town  in 
county  orders,  and  it  is  asked,  "  could  these  orders  be  paid  in  by  the  county,  and  if 
not,  who  is  responsible  for  the  fraud  ?"  In  1858,  it  was  held  by  the  then  Attorney 
General  that  thecounty  became  the  owner  of  tlie  lands  so  struck  off  to  her,  and 
being  responsible  for  the  proceeds,  might  allow  a  redemption  in  full  in  county  or- 
ders. In  1860,  this  ruling  was  reversed  by  the  State  authorities,  and  it  was  held 
that  lands  so  struck  off  did  not  become  the  absolute  property  of  the  county,  but  that 
she  held  them  as  a  trustee  for  the  State  and  school  funds  as  well  as  for  the  county 
fund;  the  purchase  was  not  the  voluntary  act  of  the  county,  but  the  lands  were 
struck  off  to  her,  pursuant  to  a  provision  of  law,  and  that  redemption  could  only 
take  place  in  county  orders,  so  far  as  county  taxes  were  concerned.  By  sec.  49, 
chapter  1,  of  Session  Laws  of  1860,  the  decision  of  the  State  Auditor  is  final,  until 
reversed  by  the  courts,  and  any  county  treasurer  disregarding  his  directions  in  this 
particular  may  be  treated  as  a  defaulter,  and  all  orders  taken  in  violatiun  of  such 
instructions  should  be  refused  by  the  county  commissioners  in  their  settlement 
with  the  treasurer.  The  county,  in  this  case,  however,  had  the  undoubted  right  to 
pay  the  towns  in  county  orders,  if  they  chose  to  accept  them,  and  if  they  have  done 
so,  they  have  ratified  such  action,  and  cannot  complain.  If  not,  the  town  may  in 
its  settlement  with  the  treasurer  refuse  to  allow  them  in  his  account.  The  orders, 
however,  are  valid;  the  fact  that  the  town  might  have  demanded  cash  instead  of 
orders,  does  affect  their  legality.     This,  also,  answers  the  third  question. 

4th.  Are  districts  that  have  not  had  three  months'  school,  entitled  to  their  portion 
of  the  money  remaining  in  the  town  treasury?  I  think  they  are.  The  old  restric- 
tion contained  in  section  41  of  Laws  of  1861,  has  been  removed,  (sec.  24,  Laws  1862,) 
and  had  it  been  intended  to  have  continued  it  in  force  with  reference  to  the  money 
mentioned  in  the  last  proviso  of  section  24,  I  think  a  clause  to  that  effect  would 
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have  been  inserted.    The  language  is  "  among  the  districts  of  the  town,"  not  among 
those  merely  in  which  the  school  has  been  taught. 
St.  Paul,  July  21st,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sik:  Your  favor  desiring  my  opinion  as  to  the  form  of  advertising  forfeited 
lands  under  the  act  of  March  11th,  1862,  is  before  me.  The  published  description 
should  follow  the  original  list,  which  is  the  basis  of  all  subsequent  proceedings. 
The  name  of  the  owner  should  be  stated  in  all  cases,  if  known,  or  if  it  can  be  ascer- 
tained by  enquiry,  and  if  not,  the  fact  that  he  is  unknown  must  be  stated.  The 
land  should  be  described  in  legal  sub-divisions,  and  the  amount  of  tax  and  penalty 
should  be  definitely  set  forth  as  upon  the  assessment  roll.  The  sale  must  be  ac- 
cording to  the  parcels  and  description  contained  in  the  list,  or  original  assessment 
roll,  or  it  will  probably  be  void.  Every  particular  required  by  the  statute  to  be 
stated  in  the  notice  must  be  literally  inserted  therein,  and  when  the  statute  is  silent 
as  to  its  form  and  contents  it  must  be  sufficient  to  enable  the  delinquent  owner  to 
ascertain  whether  his  land  is  advertised,  the  amount  of  the  tax  charged  upon  it, 
and  the  time  and  place  when  and  where  the  sale  will  take  place.  Proof  of  the 
strict  observance  of  all  statute  requisitions  in  the  advertisement,  is  of  vital  impor- 
tance. The  statute  under  which  these  proceedings  are  had  does  not  prescribe  the 
means  of  preserving  this  evidence,  as  it  requires  the  Auditor  to  act  as  clerk,  and 
keep  a  record  of  the  sale.  I  have  thought  it  prudent  to  have  the  Auditor  make  a 
certificate  of  the  fact  of  publication,  and  file  it  with  a  copy  of  the  notice  and  list  in 
his  office,  in  analogy  to  the  course  prescribed  by  section  48  of  chapter  2,  of  1860.  As 
the  law  does  not  in  terms  require  this,  it  is  doubtful  whether  such  proof,  alone, 
would  be  sufficient.  On  the  other  hand,  the  statute  being  silent,  we  must  be  gov- 
erned by  the  general  laws.  Sees.  61,  62  and  63  of  chapter  84,  Compiled  Statutes, 
'  provide  tliat  the  affidavit  of  the  printer,  or  foreman,  or  principal  clerk,  of  any  news- 
paper, annexed  to  a  printed  copy  of  the  notice,  may  be  filed  with  the  register  of 
deeds,  and  shall  be  received  in  all  courts  as  presumptive  evidence  of  the  facts 
therein  contained.  An  affidavit,  therefore,  in  the  language  of  the  form  for  the  Au- 
ditor's certificate  herewith  enclosed,  except  the  various  changes  of  form  from  that 
of  a  certificate  to  an  affidavit,  should,  in  all  cases,  be  preserved  and  filed.  I  enclose 
forms  drawn  in  acccwdance  with  the  above  views. 

St.  Paul,  July  21st,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  Your  favor  of  July  25-th,  suggesting  the  impracticability  of  stating  in  the 
notice  of  tax  sale  prepared  by  me,  under  the  act  of  March  11th,  1862,  the  different 
funds  as  specifically  as  therein  set  forth,  is  before  me.  I  do  not  regard  it  as  essen- 
tial that  the  different  funds  should  be  separately  stated,  and  upon  looking  over  the 
old  statutes,  1  perceive  that  it  will  probably  be  impossible  to  do  so,  as  the  sum  total 
only,  was  required  by  those  statutes  to  be  embraced  in  the  assessment  roll.  This 
argument  is  therefore  sound ;  that  based  on  the  expense,  however,  is  of  no  weight. 
Legal  proceedings  upon  which  titles  are  to  be  founded,  should  not  be  regulated  by 
any  question  of  this  character.  I  presume,  also,  that  the  funds  of  the  different  years 
need  not  be  separately  stated ;  as  I  said  in  my  previous  opinion,  any  notice  which 
will  enable  the  delinquent  to  ascertain  whether  the  land  is  advertised,  the  amount 
of  the  tax  chargeable  upon  it,  and  the  time  and  place  when  and  where  the  sale  will 
take  place,  is  probably  sufficient.     See  Roukendorf  vs.  Taylor,  4  Peters,  349. 

My  object  in  stating  the  amounts  of  the  several  years  and  funds  so  minutely,  was 
to  avoid  all  question,  and  prevent  litigation  if  possible;  and  also  that  as  by  section 
3,  the  lands  were  to  be  sold  to  the  highest  bidder  in  money  or  orders  corresponding 
with  the  several  funds  making  up  the  taxes  charged  on  such  premises,  it  might  be 
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desirable  for  the  purchaser  to  know  the  exact  amount  payable  in  the  different 
orders. 

St.  Paul,  July  26th,  1862.  G.  E.  COLE,  Atty.  Gen, 


J.  W.  Mulvey,  Esq.,  County  Auditor,  Wright  County: 

Sik:  I  am  in  receipt  of  your  favor  of  the  first  instant,  enclosing  an  elaborate  ar- 
gument from  Mr.  Francis  H.  Widstrand,  by  which  he  attempts  to  prove  the  JJible 
the  most  immoral  of  boolis,  only  to  be  tolerated  in  an  age  of  superstition  and  bar- 
barism, and  that  it  is  a  violation  of  the  constitution  of  the  State  and  against  the 
peace  and  dignity  of  the  State  of  Minnesota,  to  allow  it  to  be  used  in  our  common 
schools.  In  this  age  and  country,  Mr.  Widstrand  will  hardly  be  able  to  find  a  pub- 
lic officer,  whether  priest  or  layman,  who  will  yield  an  unqualified  assent  to  his  doc- 
trines. Although  it  is  undoubtedly  true  that  under  our  constitution  and  laws, 
every  citizen  enjoys  the  right  to  the  fullest  and  most  perfect  liberty  in  matters  of 
opinion,  it  is  also  true  that  by  the  same  laws  no  man  has  a  right  to  utter  and  pub- 
lish a  libel  upon  the  Christian  religion,  (3  Greenleaf  on  Evidence,  sec.  1G4)  and  an 
officer  who  should  sanction  it  officially,  would  be  guilty  not  only  of  a  moral  but  a 
legal  crime. 

I  do  not  propose  to  enter  into  any  discussion  upon  the  propriety  of  allowing  the 
Bible  to  be  used  in  our  schools,  or  in  defence  of  its  doctrines,  although  I  may  be 
permitted  to  doubt  whether  "  the  principles  of  science  and  the  practice  of  virtim," 
which  Mr.  Widstrand  proposes  to  substitute  in  its  place,  would  be  found  as  sure  a 
basis  for  a  popular  government  as  the  doctrines  whicli  he  condemns.  I  believe 
the  French  Bevolutionists  found  their  "  Goddess  of  reason,"  a  somewhat  inadequate 
substitute  for  the  Deity  worshiped  by  their  fathers.  But  this  is  not  the  question. 
Whether  the  book  be  good  or  bad,  the  legislature  have  vested  the  general  control  of 
schools  in  three  trustees,  and  until  a  list  of  books  to  be  used  in  our  common  schools 
is  prescribed  by  a  higher  authority,  the  matter  is  entirely  with  them  or  a  majority 
of  them,  and  I  know  of  no  authority  competent  to  revise  their  action.  It  is  perfectly 
competent  for  them  to  exclude  it  if  they  desire,  but  it  is  equally  within  their  power 
to  prescribe  it  as  one  of  the  books  to  be  used  in  their  schools. 

St.  Paul,  August  6th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Ignatius  Donnelly,  Acting  Governor: 

Dear  Sie:  I  am  in  receipt  of  your  favor  enquiring,  "Who  of  the  citizens  of  this 
State  above  the  age  of  eighteen  and  under  the  age  qf  forty-five  are  exempted  from 
militia  duty,  under  the  laws  of  the  United  States  or  of  this  State?"  In  reply  I 
have  to  say. 

1st.  Under  the  laws  of  the  United  States,  all  officers,  judicial  and  executive,  of 
the  government,  the  members  and  officers  of  both  houses  of  Congress,  custom  house 
officers  and  clerks,  port  officers,  assistants  and  clerks  regularly  employed  and  en- 
gaged in  post  offices,  stage  drivers  employed  in  carrying  the  mails,  ferrymen  on  post 
routes,  inspectors  of  exports,  pilots,  marines,  and  all  persons  exempt  by  State  laws. 

2d.  Under  State  laws,  acting  memliers  of  fire  companies  in  active  operation,  un- 
der the  control  of  the  corporate  auth'orities  of  any  town,  city  or  village;  persons 
disabled  while  serving  as  firemen;  all  persons  who  have  heretofore  been  members 
of  fire  companies  for  the  term  of  five  years  in  time  of  peace  only,  and  the  officers  of 
the  State  prison.  All  other  able  bodied  white  male  citizens,  between  the  ages  of 
eighteen  and  forty-five,  are  liable  to  military  duty,  and  constitute  the  State  militia. 
The  word  citizen  as  here  used,  includes  all  persons  of  foreign  birth  who  have  de- 
clared their  intention  to  become  citizens  of  the  United  States.  All  such  persons  are 
invested  with  the  privileges  of  citizenship  by  sections  1  and  7  of  article  7  of  the 
constitution  of  the  State,  and  must  share  equally  with  native  born  citizens,  in  the 
burdens  consequent  upon  that  condition.    The  act  of  Congress  of  February  28th, 
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1795,  to  which  the  act  of  July  17th,  1862,  is  but  an  amendment,  authorizes  the  Pres- 
ident in  certain  emergencies  to  call  out  the  militia  of  the  State.     The  case  of  Dred 
Scott  against  Sanford,  recognizes  the  right  of  a  State  to  prescribe  the  qualifications 
of  her  citizens  within  her  own  limits,  and  of  such  her  militia  must  consist. 
St.  Paul,  August  9th,  1862.  ,  G.  E.  COLE,  Atty.  Gen.     . 


F.  B.  Dean,  Esq.,  Dept.  County  Auditor,  MeLeod  Co. : 
Sie:    I  am  in  receipt  of  your  favor  of  the  13th  inst.  inquiring — 
1st.  When  a  new  school  district  is  organized  is  it  authorized  to  exercise  corporate 
powers  as  soon  as  it  has  elected  its  officers  and  they  have  complied  vvitli  the  stat- 
ute and  not  before?    It  is  authorized  to  act  immediately  upon  such  election;  the 
provisions  requiring  the  officers  to  qualify  is  merely  directory,  and  a  school  district 
may  do  many  things  before  the  qualification  of  its  officers.     The  neglect  to  take  an 
oath  or  file  a  bond  will  not,  unless  expressly  so  declared,  vitiate  an  election  or  ren- 
der the  acts  of  the  otiicers  void. 
St.  Paul,  August  17th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  Your  favor  informing  me  that  there  is  a  certain  town  in  Dakota  county 
whose  assessor  has  resigned,  and  that  no  one  will  accept  the  appointment,  and  in- 
quiring how  the  assessment  is  to  be  made,  is  at  hand.  This  is  a  singular  state  of 
affairs.  Each  assessor  so  appointed  is  liable  to  a  fine  of  five  dollars  for  a  refusal  to 
serve,  which  sliould  be  collected;  but  if  the  town  will  not  make  the  assessment,  I 
know  not  how  it  can  be  made  until  provision  for  such  cases  shall  be  made  by  the 
legislature.  Certainly  no  authority  exists  for  the  appointment  of  an  assessor  not  a 
resident  of  the  town. 

St.  Paul,  August  23d,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Scheffer,  State  Treasurer. 

Sie:  Your  favor  of  this  date  is  at  hand,  stating  that  by  the  act  of  1861  estab- 
lishing the  bureau  of  public  lands  you  were  made  receiver  of  said  board  with  a 
salary  of  two  hundred  and  "fifty  dollars ;  that  the  law  required  you  to  file  a  bond  be- 
fore entering  upon  the  duties  of  your  office,  and  provided  for  its  approval  by  the 
board;  that  you  filed  your  bond  in  due  form,  but  from  an  oversight  the  board  neg- 
lected to  approve  it;  that  by  the  act  establishing  the  State  Land  Oflice  passed  in 
1862,  the  bureau  of  public  lands  was  abolislied,  and  that  now  the  Auditor  refuses 
to  draw  his  warrants  for  your  salary,  alleging  as  a  reason  that  your  bond  was  never 
approved.  I  think  upon  this  state  of  facts  that  the  Auditor  is  fully  justified  in 
drawing  his  orders.  As  the  bureau  of  public  lands  has  now  no  legal  existence  no 
power  exists  in  them  to  act  in  the  matter.  The  fact  that  you  had  filed  your  bond 
pursuant  to  law  and  that  the  same  was  accepted  and  retained  by  them  without  ob- 
jection, might  be  regarded  as  evidence  of  approval,  were  approval  necessary.  Bnt 
a  conclusive  answer  to  the  objection  of  the  Auditor  is,  that  the  provision  in  ques-__ 
tion  is  purely  directory,  and  a  neglect  to  observe  it  would  not  occasion  a  vacancy' 
in  your  office  or  prevent  you  from  drawing  your  salary. 

St.  Paul,  August  23d,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  J.  H.  Baker,  Superintendent  of  Public  Instruction : 

Sie:    Your  favor  of  this  morning,  inquiring  whether  the  moneys  in  the  county 
treasury  are  to  be  apportioned  among  all  the  districts  of  the  town,  or  only  those  in 
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which  a  school  has  been  taught  for  three  months,  is  at  hand,  and  in  reply  I  have  to 
say  that  such  apportionment  is  to  be  made  among  all  the  districts.  Sec.  41  of  chap- 
ter 11  of  Laws  of  1861,  provided  for  such  distribution  among  those  districts  only  in 
■whicli  a  school  had  been  taught  for  three  months ;  sec.  24  of  chapter  1  of  Laws 
of  1862  entirely  omits  the  latter  clause  and  provides  for  an  apportionment  among 
the  several  school  districts  of  the  county.  It  cannot  be  presumed  that  this  omis- 
sion was  unintentional.  The  only  object  of  the  legislature  must  have  been  an  entire 
change  in  the  policy  of  the  law  in  this  particular.  The  law  of  1861,  being  entirely 
repealed,  and  that  of  1862  containing  no  such  language,  an  interpolation  of  an  im- 
portant exception  cannot  be  justified  by  any  of  the  recognized  rules  of  construction. 

2.  You  inquire  whether  under  the  last  clause  of  sec.  25  of  chap.  1  of  the  laws  of 
1862  moneys  in  the  town  treasury  are  to  be  distributed  among  the  several  districts 
in  proportion  to  the  number  of  scholars,  or  upon  the  assessed  valuation  of  property, 
lu  proportion  to  the  number  of  scholars  undoubtedly.  The  entire  policy  of  the  law 
recognizes  this  as  the  only  equitable  method  of  distribution.  Much,  if  not  all  of 
this  money  was  originally  distributed  by  the  county  auditor  to  the  towns  upon  this 
principle,  and  the  theory  of  the  law  is  that  each  district  shares  in  the  common  fund 
in  proportion  to  the  number  of  its  scholars. 

St.  Paul,  August  25th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllratli,  State  Auditor : 

Sik:  In  reply  to  your  favor  of  this  morning,  enquiring  whether  county  treasurers 
are  entitled  to  fees  for  moneys  collected  by  town  Treasurers  and  paid  over  to  them 
pursuant  to  section  22  of  treasurers '  law,  as  amended,  is  at  hand.  I  think  not.  By 
the  law  as  it  originally  stood,  the  county  treasurer  was  entitled  to  three  per  cent,  on 
all  moneys  by  him  recewed,  and  no  fees  were  prescribed  for  collections  by  town 
treasurers.  Sees.  22  and  28,  chapter  3,  Laws  of  1860.  By  the  amendatory  act  of 
1862,. section  22  was  amended,  and  the  town  treasurers  were  allowed  a  coiiimission 
of  3  per  cent,  for  collecting;  and  section  28  was  amended  by  striking  out  the  word 
received,  and  inserting  the  word  collected,  so  that  it  now  reads,  "  the  county  treasurer 
shall  be  allowed  3  per  cent,  on  the  amount  by  him  collected."  The  moneys  collected 
by  the  town  treasurer  and  delivered  to  the  county  treasurer,  are  received  but  not 
collected  by  the  latter.  It  cannot  be  presumed  that  the  legislature  intended  to  pro- 
vide compensation  to  two  officers  for  the  performance  of  the  same  services.  The 
legislature  must  be  presumed  to  have  intended  to  effect  some  object  by  a  change  in 
the  language  employed,  and  the  omission  of  the  word  received  and  substitution  of 
the  word  collected,  taken  in  connection  with  the  change  in  section  22,  clearly  indi- 
cates their  intention. 

St.  Paul,  September  1st,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Eamsey: 

Sib:  In  reply  to  your  inquiry  of  this  morning,  at  the  instance  of  certain  clergy- 
mAi  of  this  State,  as  to  whether  clergymen  are  exempt  from  the  coming  draft  by  any 
existing  law  of  this  State,  I  have  to  say,  that  they  are  not.  I  have  already  had  the 
honor  to  subrait  an  opinion  to  the  acting  Governor  upon  this  subject,  which  further 
examination  has  not  induced  me  to  change  or  modify  in  any  particular.  That  opin- 
ion was  based  upon  the  existing  militia  law,  approved  August  12, 1858,  being  chap- 
ter 120  of  the  Compiled  Statutes.  The  applicants  for  exemption,  however,  claim  that 
by  an  act  published  in  the  appendix  to  the  Revised  Statutes  of  1851,  on  page  581, 
ministers  and  preachers  of  the  gospel  are  exempted,  and  that  inasmuch  as  the  law 
of  1858  exempts  all  persons  exempted  by  law,  this  reference  must  be  construed  to 
continue  in  force  the  law  of  1857.  There  are  several  conclusive  answers  to  this  argu- 
ment. 

1st.  That  the  act  of  1858  expressly  repeals  "An  act  to  organize  and  discipline  the 
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militia  and  volunteer  militia,"  and  all  acts  and  parts  of  acts  amendatory  thereto  and 
inconsistent  witli  this  act.  If  the  act  is  repealed,  then  the  words  of  the  exemption 
contained  in  the  militia  law  of  1858,  "  exempt  by  law,"  cannot  apply  to  it. 

2d.  In  the  absence  of  any  express  language  repealing  a  pre-existing  law,  a  law 
professing  to  legislate  fully  upon  any  subject  will  be  construed  as  repealing  the  com- 
mon law  or  any  previous  law  upon  the  same  subject. 

3d.  The  compilers  of  the  present  statutes,  in  their  introductory  note,  state  that 
they  have  included  every  law,  the  repeal  of  which  was  in  any  respect  doubtful,  and 
excluded  only  those  which  were  clearly  and  absolutely.repealed.  This;  although  far 
from  being  conclusive,  is  evidence  of  the  repeal  of  those  acts  or  parts  of  acts  which 
do  not  appear  in  the  present  edition.  The  language  of  section  1  of  the  existing  mil- 
itia law  can  have  full  application  by  applying  it  to  the  law  exempting  firemen  and  the 
otlicers  of  the  State  prison,  without  seeking  for  an  obsolete  enactment  to  which  to 
apply  it.  It  certainly  cannot  be  presumed  that  the  legislature,  while  providing  for 
a  general  enrollment  of  the  militia,  would  have  omitted  an  important  ingredient  in 
such  law,  under  the  impression  that  an  obsolete  clause  repealed  by  its  express  pro- 
visions would  cover  the  case.  There  need  be  no  uneasiness,  however,  on  the  part 
of  the  applicants.  There  is  good  reason  for  the  belief  that  the  defects  in  our  State 
militia  law  will  be  supplied  after  the  draft,  by  the  action  of  the  Secretary  of  war,  by 
the  discharge  of  such  persons  as  ought  not  to  serve,  and  are  usually  and  ordinarily 
exempt  by  the  laws  of  sister  States. 

St.  Paul,  September  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  a  communication  from  the  county  auditor  of  Ramsey 
county,  to  you,  desiring  the  construction  of  your  department  on  sec.  37,  of  the  tax 
law. 

Upon  a  cursory  examination  of  the  first,  second,  and  third  subdivisions  of  the 
section,  an  irreconcilable  conflict  would  seem  to  exist;  the  first  and  second  requir- 
ing each  tract  of  real  property  to  be  assessed  at  its  true  value,  while  the  third 
declares  that  the  aggregate  value  of  the  real  property  of  the  county  shall  not  be 
reduced.  A  more  careful  consideration,  however,  of  the  several  parts  of  the  section, 
will,  it  is  believed,  reconcile  any  apparent  discrepancy.  The  aggregate  value  of  the 
county,  is  to  be  taken  as  the  standard  of  comparison.  This  is  assumed  to  be  correct, 
and  in  ascertaining  the  true  value  of  any  tract  or  lot,  the  board  are  to  be  governed 
by  this  test.  The  comparative  value  is  the  true  value,  within  the  meaninar  of  the 
section.  For  the  purpose  of  a  fair  and  equal  assessment,  an  average  is  to  be  made; 
for  instance,  if  one  piece  of  property  is  returned  at  its  fair  value,  and  another 
greatly  above  its  real  value,  the  board  is  to  equalize  these  values,  with  reference  to 
the  test  before  mentioned,  by  reducing  the  one  and  proportionately  raising  the  other. 
The  auditor  seems  to  be  of  opinion  that  this  would  be  making  the  values  of  some 
pieces  of  property  wrong,  in  order  that  others  may  be  made  right.  This  would  be 
the  result,  were  there  no  standard  provided  to  govern  the  judgment  of  the  board, 
but  the  aggregate  value  of  the  county  being  assumed  to  be  correct,  in  the  instance 
I  have  supposed,  neither  valuation  would  represent  the  true  abstract  value,  but 
merely  the  true  comparative  value. 

The  general  rule  above  stated  will,  it  is  believed,  aiford  a  solution  to  all  of  the 
enquiries  made  by  the  auditor.  The  board  may  raise  the  aggregate  value  of  the 
property  of  the  county  as  returned  by  the  assessors,  but  cannot  reduce  it;  they  may 
adjust  the  scale  of  values,  between  different  lots  or  between  entire  towns,  at  their 
pleasure,  having  reference  to  the  above  rule,  and  if  a  town  or  ward  is  assessed 
greatly  below  its  true  value  as  compared  with  the  entire  assessment,  they  may  add 
such  per  centage  to  the  entire  property  of  that  town  or  ward,  as  will  equalize  it  with 
other  towns  of  the  county. 

St.  Paul,  September  9th,  1862.  G.  E.  COLE,  Atty.  Gen. 


ATTOBNEYS    GENERAL.  87 

C.  G.  Mullen,  Esq.,  County  Auditor,  Watonwan  County: 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  11th  inst.,  stating  that  a  teacher 
was  hired  by  a  district  in  your  county,  to  teach  a  school  for  the  term  of  three 
months — tliat  she  tauglit  two  weeks  and  ceased  teaching  for  some  reason  not  stated, 
but  has  twice  offered  to  complete  the  contract,  which  the  trustees  have  declined, 
and  she  now  demands  payment  for  the  entire  period  of  three  months.  In  reply,  I 
have  to  say,  that  at  the  expiration  of  the  term  for  which  she  was  employed,  she 
may  maintain  an  action  against  the  district  for  tlie  entire  amount,  if  it  appears  that 
the  cessation  of  the  school  was  occasioned  by  no  fault  on  her  part,  and  that  slie  has 
always  been  ready  and  willing  to  fulfill  her  contract,  unless  the  district  can  show 
that  during  the  whole  or  a  portion  of  the  time,  she  was  engaged  in  a  similar  em- 
ployment, or  was  offered  such  employment  and  refused  it.  If  so,  this  may  be 
shown  in  reduction  of  damages.  Costigan  vs.  Mohawk  and  Hudson  R.  R.  Co.,  2 
Denio,  609. 

St.  Paul,  September  16th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Exeelleney,  Alexander  Bamsey : 

Sir:  I  have  received  the  communication  of  C.  S.  Bryant,  complaining  of  the 
proceedings  of  the  Provost  Marshal  at  St.  Peter,  referred  to  me.  It  may  be  extremely 
doubtful  whether  any  power  exists  in  the  commander  at  St.  Peter,  to  appoint  such 
officer,  and  invest  him  with  the  powers  which  he  assumes  to  exercise;  and  indeed 
all  resort  to  arbitrary  power  and  to  proceedings  not  recognized  by  the  constitution 
and  laws,  should,  except  in  cases  of  extreme  necessity,  be  carefully  avoided,  and 
when  such  power  is  attempted,  it  should  be  exercised  with  the  greatest  caution,  lest 
the  officer  should  subject  the  citizen  to  unnecessary  inconvenience,  and  himself  to 
liability.  I  presume  in  this  case  the  officer  does  not  rely  upon  the  strict  legality  of 
his  proceedings,  but  upon  the  general  acquiescence  of  the  people  in  measures  con- 
sidered to  be  of  public  utility. 

I  am  informed  by  gentlemen  of  standing  in  St.  Peter,  that  the  person  exercising 
the  powers  of  Provost  Marshal,  has  conducted  himself  with  much  discretion,  and 
situated  as  St.  Peter  is,  upon  the  frontier,  exposed  to  the  incursions  of  Indians,  and 
thronged  by  crowds  of  panic  stricken  fugitives,  it  is  difficult  to  say  that  some 
measures  of  the  character  named,  might  not  have  been  demanded.  The  emergency, 
I  trust,  is  past,  or  if  not,  soon  will  be,  and  with  the  necessity  which  induced  them, 
it  is  hoped  and  believed  that  all  acts  of  arbitrary  power  will  cease. 

St.  Paul,  September  18th,  1862.  G.  E.  COLE,  Atty.  Gen. 


N.  Hilger,  Esq.,  County  Auditor,  Sibley  County: 

Sir:     Your  favor  is  at  hand  inquii'ing , 

1st.  AVhether  a  county  auditor  can  legally  levy  a  tax  for  school  and  town  pur- 
poses, unless  he  is  notified  of  the  amount  of  the  tax  at  the  time  prescribed  by  law, 
which  for  the  town  tax  on  or  before  September  1st,  sec.  46,  chap.  1,  Laws  1860;  for 
the  school  tax  on  or  before  September  15th,  section  21,  chapter  1,  Laws  of  1862. 
And  if  so,  for  how  long  after  that  time  can  he  receive  and  levy  such  tax.  I  think 
these  sections  are  directory  and  intended  for  the  convenience  of  the  auditor,  and 
that  if  the  amount  is  received  by  him  at  any  time  before  the  15th  of  December, 
when  he  is  required  to  deliver  the  duplicate  to  the  treasurer,  (section  1,  chapter  10, 
Laws  1862,)  a  tax  levied  by  him  will  not  on  that  account  be  held  invalid.  3  Mass. 
11.230;  2  Denio,  160. 

2d.  You  inquire  how  the  auditor  is  to  ascertain  the  amount  of  personal  property 
in  a  school  district,  and  the  owner  of  the  same.  The  law  is  defective  in  this  par- 
ticular. The  assessment  rolls  returned  to  the  auditor,  furnish  no  information  of  the 
particular  school  district  in  which  personal  property  is  located.     The  auditor  can 


88  OPINIONS   OP   THE 

probably  ascertain  for  this  year,  by  consulting  the  officers  of  the  school  district. 
This  will  be  attended  with  much  inconvenience,  and  to  obviate  the  diflSculty  in 
future,  I  have  prepared  a  bill  amending  section  20  of  chapter  1,  Laws  1860,  requir- 
ing the  assessor  to  state  upon  his  roll  the  particular  school  district  in  which  tbo 
owner  of  personal  property  is  taxable.  This  bill  has  at  the  present  session  passed 
both  houses,  and  will  hereafter  remove  the  difficulty, 
St.  Paul,  September  19th,  1862.  G.  E.  COLE,  Atty.  Gen, 


Hon.  Charles  Mcllrath,  Commissioner  State  Land  Office: 

Sie:  Your  favor  is  at  hand  inquiring  what  fees  you  are  authorized  to  pay  county 
surveyors  for  surveying  school  lands  under  the  act  establishing  the  State  Land 
Office.  Chap.  8,  Rev.  Stat.,  published  on  page  167  of  Comp.  Stat.,  requires  the  county 
surveyor  to  execute  any  survey  which  may  be  required  of  him  by  any  individual  or 
corporation,  and  Axes  the  fees  for  such  services.  I  do  not  think  you  are  justified  in 
departing  from  the  statute  rule  as  fixed  by  that  chapter. 

St.  Paul,  October  1st,  l862.  G.  E.  COLE,  Atty.  Gen, 


J.  W.  Beed,  County  Auditor,  Stearns  County: 

Sir:  Your  favor  inquiring  whether  a  school  district  formed  after  the  March  ap- 
portionment is  entitled  to  any  part  of  the  public  moneys  apportioned  at  that  time  is 
at  hand.  Of  course,  so  far  as  the  action  of  the  county  officers  is  concerned,  the 
moneys  in  the  county  treasury  should  be  paid  over  to  the  districts  only  having  a 
legal  existence  at  the  time  of  the  apportionment.  Sees.  24  and  25  of  the  school  law 
recognize  no  other  mode  of  action.  The  question,  however,  arises,  as  I  suppose,  be- 
tween the  two  districts,  the  new  district  claiming  ^o  recover  of  the  one  in  exist- 
ence at  the  time  of  the  apportionment,  its  share  of  the  public  money.  You  do  not 
state  whether  the  new  district  is  formed  from  territory  originally  constituting  a 
part  of  the  old  district,  but  such  is  the  fact,  I  presume.  Assuming  this,  I  have  to 
say  that  if  a  part  of  the  territory  and  inhabitants  of  a  school  district  are  separated 
from  it  by  annexation  to  another,  or  by  the  erection  of  a  new  corporation,  the 
former  district  retains  all  its  property,  powers,  rights,  and  privileges,  and  remains 
subject  to  all  its  obligations  and  duties.  It  continues  seized  of  all  its  lands,  pos- 
sessed of  all  its  personal  property,  including  the  public  moneys  apportioned  to  it 
— entitled  to  all  its  rights  of  action,  bound  by  all  its  contracts  and  subject  to  all 
its  duties;  and  the  new  district  is  entitled  to  none  of  its  property  and  subject  to 
none  of  its  obligations.    See  Windham  vs.  Portland,  4  Mass.  384. 

St.  Paul,  October  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


William  Tufcbs,  Esq.,  County  Auditor,  Isanti  County: 

Sie:  In  reply  to  your  inquiry  whether  under  sec.  34  of  the  school  law  of  1862 
teachers  employed  since  the  passage  of  that  law  should  be  paid  in  preference  to 
those  employed  before,  I  have  to  say  that  the  section  refers  only  to  teachers  em- 
ployed since  the  passage  of  the  law.  The  old  districts,  viz.:  the  entire  town,  are 
liable  upon  all  contracts  made  prior  to  .the  passage  of  the  present  law.  Sections  25 
and  37  were  intended  to  provide  for  cases  of  this  character. 

St.  Paul,  October  8th,  1862.  G.  E.  COLE,  Atty.  Gen, 


E,  B.  Smith,  Esq.,  County  Auditor,  Le  Seuer  County: 

Dear  Sir:    I  am  in  receipt  of  your  favor  of  the  20th  inst.,  inquiring  whether 
the  moneys  collected  on  the  tax  for  1859  and  '60,  are  to  be  distributed  among  the 
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districts  as  then  existing,  or  those  under  the  present  law.  Without  doubt  to  V.\e 
districts  as  now  organized.  Section  24  requires  the  auditor  on  the  last  ^Vednesday 
of  jMarch,  and  the  last  Wednesday  of  October,  to  make  apportionment  of  tlie  money 
in  the  county  treasury,  among  the  several  school  districts  of  the  county.  This 
clause  can  only  refer  to  the  districts  as  created  by  that  law.  No  distinction  is 
made  between  money  collected  upon  taxes  levied  during  the  present  and  former 
years.  Section  25  requires  the  treasurer  to  pay  over  the  money,  upon  the  order  of 
the  auditor,  to  the  district  treasurer,  provided,  that  any  money  in  the  treasury  and 
already  apportioned  at  the  date  of  the  passage  of  the  law,  may  be  paid  to  the  town 
treasurer.  This  proviso  excludes  the  idea  that  moneys  not  then  apportioned  are  to 
be  paid  in  this  manner. 

Owing  to  the  impossibility  of  making  the  spring  apportionment  upon  the  basis 
contemplated  by  the  present  law,  arising  from  the  fact,  that  the  auditor  liad  no  means 
of  ascertaining  the  number  of  scholars  in  the  district  between  five  and  twenty-one,  I 
held  that  the  legislature  could  not  have  intended  that  that  apportionment  should  be 
so  made;  that  the  existing  districts  at  the  date  of  the  passage  of  the  present  law, 
had  acquired  vested  rights  to  the  moneys  then  in  the  treasury,  whether  apportioned 
or  not,  which  were  protected  by  section  37  of  the  law,  and  that  the  legislature 
could  not  have  intended  to  require  of  the  auditor,  an  apportionment  which  no  data 
in  his  possession  would  enable  him  to  make.  This  position,  however,  justified 
by  the  necessity  of  the  case,  is  only  applicable  to  the  apportionment  made  in  March 
last.  The  returns  of  the  several  districts  are  now  in  the  hands  of  the  auditor,  and 
the  apportionment  must  be  made  among  the  existing  districts. 

St.  Paul,  October  30th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Ramsey : 

Sir:  I  am  in  receipt  of  your  favor  enquiring  what  effect  an  act  entitled  "An.  Act 
to  provide  for  the  organization,  equipment  and  discipline  of  the  military  forces  of 
this  State,  approved  September  29th,  1862,"  has  upon  the  power  of  the  Governor  to 
officer  the  volunteer  regiments  of  this  State,  in  the  actual  service  of  tlie  United 
States.  This  question  seems  to  mo  so  entirely  clear,  both  upon  principle,  authority 
and  the  uniform  practice  of  the  National  Government,  and  that  of  the  seveial 
States,  that  I  should  hardly  deem  it  important  to  discuss  the  subject  at  any  length, 
had  not  doubts,  which  I  must  presume  to  be  sincere,  arisen  in  the  minds  of  some  of 
our  citizens. 

Among  the  powers  conferred  on  Congress  by  the  constitution,  are  those  of  organ- 
izing, arming  and  disciplining  the  militia,  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United  States,  reserving  to  the  States  re- 
spectively, the  appointment  of  the  oflicers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Congress.  It  will  be  seen  that  the  unlim- 
ited control  of  the  militia  is  vested  in  Congress,  with  the  exception  of  the  appoint- 
ment of  officers,  and  the  mere  training  of  the  militia  forces  of  the  State  subject  to 
rules  prescribed  by  Congress.  The  construction  of  this  clause  of  the  constitution 
received  a  very  elaborate  consideration  in  the  case  of  Houston  vs.  Moon,  5  Wheaton's 
Eep.,  by  the  Supreme  Court  of  the  United  States,  the  court  holding  tiiat  the  power 
of  organizing  and  disciplining  the  militia  in  times  of  peace,  is  concurrent  in  the 
State  and  National  Legislatures,  but  that  when  Congress  has  once  exercised  the 
right  of  legislation,  all  power  in  the  State  government  ceases,  except  so  far  as  tliey 
act  in  accordance  with  and  subordinate  to  tlie  acts  of  Congress.  That  when  any 
portion  of  the  militia  has  entered  the  actual  service  of  the  United  States  by  report- 
ing at  the  usual  place  of  rendezvous,  this  concurrent  power  of  legislation  ceases, 
and  the  right  of  Congress  becomes  exclusive.  It  follows  from  this  that  the  militia 
laws  of  a  State  are  only  so  far  valid  as  they  do  not  conflict  with  acts  of  Congress, 
while  as  regards  the  militia  in  the  actual  service  of  the  United  States  all  State  laws 
providing  for  their  organization,  equipment  and  discipline  are  absolutely  inopera- 
tive.   Of  course  it  is  not  pretended  that  anything  in  the  decision  cited  or  in  the  act 
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of  Congress,  can  operate  to  divest  the  power  of  appointment  by  the  States,  of  officer* 
of  the  militia,  as  distinguished  from  volunteers,  (a  distinction  which  will  be  here- 
after considered;)  but  the  question  to  be  determined  now  is,  whether,  read  in  the 
light  of  the  constitution  and  decided  cases,  the  militia  law  of  this  State  can  be  con- 
strued to  apply  to  volunteer  regiments  in  the  actual  service  of  the  United  States. 
The  general  scope  of  the  law  as  indicated  by  its  title  no  less  than  by  the  context,  ia 
"  the  organization,  equipment  and  discipline  of  the  militia,"  and  all  laws  of  this 
character,  as  we  have  seen  from  the  authority  just  cited,  are  inapplicable  to  militia, 
in  actual  service.     There  can  be  no  doubt,  then,  that  all  that  portion  of  the  law  em- 
bracing these  matters,  which  includes  the  entire  law  with  the  exception  of  the  elec- 
tion of  oHicers,  must  be  regarded  as  affecting  solely  the  general  militia  system  of 
the  State,  and  the  militia  not  called  into  action  by  the  authority  of  the  United 
States.     Can  then  one  single  provision  of  the  law  be  separated  from  the  context  and 
applied  to  an  entirely  different  subject?    Noscitur  a  sociis,  is  a  maxim  which  gov- 
erns in  the  construction  of  statutes;  and  in  interpreting  the  intent  of  the  legisla- 
ture, the  meaning  and  application  of  a  particular  clause  is  to  be  ascertained  by  ref- 
erence to  the  general  provisions  of  the  law,  and  an  examination  of  the  sections  by 
which  it  is  accompanied.    Applying  this  rule,  it  would  seem  to  be  plain  that  the 
legislature  intended  to  confine  the  law  to  a  general  State  militia  system,  having  no 
reference  to  emergencies  like  the  present. 

Without  relying,  however,  too  much  upon  general  rules  of  construction,  an  ex- 
amination of  the  sections  providing  for  the  election  of  officers  will  demonstrate  the 
utter  impracticability  of  the  law  as  applied  to  volunteer  regiments  in  actual  service, 
and  will  furnish  abundant  reason  for  the  presumption  that  such  could  not  have- 
been  the  intent  of  the  legislature. 

Section  11  of  title  4  requires  the  Governor  to  divide  the  State  into  division,  bri- 
gade, regimental,  and  battalion  districts.  Sec.  12  provides  for  an  election  of  officers 
in  each  of  said  districts.  Sec.  22  requires  the  county  commissioners  to  divide^  their 
several  counties  into  company  districts,  and  provides  for  ah  election  of  company 
officers  in  each  district  so  formed. 

Section  16  of  title  2  authorizes  the  Governor  to  declare  any  office  vacant  in  case  of 
a  change  of  residence  of  the  incumbent,  if  in  his  opinion  such  change  has  removed 
the  officer  so  far  from  his  command  as  to  be  detrimental  to  the  service.  These  clauses 
all  indicate  a  geographical  division  of  the  militia,  and  elections  confined  to  geograph- 
ical limits.  By  the  law  each  division  is  made  an  election  district,  and  every  able 
bodied  citizen  liable  to  military  duty  in  such  district  is  made  an  elector.  The  law 
in  this  respect  is  evidently  framed  with  direct  reference  to  sec.  1  of  art.  7  of  the 
constitution,  which  in  effect  prohibits  the  exercise  of  the  elective  franchise  outside 
of  the  election  district  in  which  the  voter  is  a  resident. 

It  requires  no  argument  to  prove  that  to  regiments  of  volunteers  composed  of 
men  from  all  the  various  militia  districts  of  the  State  stationed  at  Fort  Snelling  or- 
elsewhere  within  or  without  the  State,  these  provisions  cannot  apply.  But  again  the 
law  provides  that  regimental  officers  shall  hold  their  office  for  five  years  unless  sooner 
removed  for  incompetency  or  misconduct—  all  commissioned  company  officers  for  four 
years — all  non-commissioned  company  officers  for  two  years — and  all  until  their 
successors  are  elected  and  qualified.  The  volunteer  forces  are  enlisted  into  the 
service  of  the  United  States  for  various  terms  from  nine  months  to  three  years  or  (lur- 
ing the  war ;  at  the  expiration  of  their  term  of  service  they  are  mustered  out  of  ihe 
service  of  the  United  States.  They  cannot  return  and  take  their  places  and  rank  in 
the  regular  militia  establishment  of  the  state,  for  that  is  to  be  at  once  fully  organized. 
"We  should  then  have  a  swarm  of  officers  holding  commissions  without  a  command, 
until  their  successors  are  elected  and  qualified,  but  as  the  peace  establishment  is  full 
and  the  regiments  of  volunteers  disbanded,  there  is  no  provision  for  the  election  of 
their  successors,  and  I  am  unable  to  see  why  they  may  not  hold  their  useless  honors 
by  a  life  tenure.  This  result,  peihaps,  is  nothing  more  than  an  absurdity,  but  we 
can  hardly  presume  such  consequences  within  the  intent  of  the  legislature.  But 
suppose  the  war  is  not  concluded  at  the  expiration  of  the  terms  of  these  officers,  are 
the  experienced  officers  who  have  commanded  our  regiments  through  a  series  of 
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campaigns  to  give  place  to  others  elevated  from  the  ranlcs  by  the  suffrages  of  the 
soldiers  ? 

Sections  6  to  11  provide  for  the  election  of  officers  to  fill  vacancies.  If  this  ap- 
plies to  regiments  in  actual  service  instead  of  the  salutary  rules  of  promotion  pre- 
scribed by  the  war  department,  the  acts  and  intrigues  of  a  political  canvass  are  to 
be  introduced  into  our  regiments  in  the  field,  and  we  shall  have  the  novel  spectacle 
of  a  regiment  halting  in  the  face  of  an  enemy  to  elect  in  due  form  the  offir  ers  wlio 
are  to  lead  tliem  to  battle,  and  every  engagement  will  be  followed  by  an  election  to 
fill  vacancies.  To  say  nothing  of  the  utter  subversion  of  all  discipline  to  which 
tliis  system  would  lead,  it  is  sufficient  to  say  that  these  provisions  go  somewhat 
further  than  the  mere  appointment  of  officers  and  extend  to  the  government  of  the 
militia  in  active  service  a  power  entrusted  exclusively  to  Congress. 

The  constitution  while  guaranteeing  to  the  States  the  right  of  appointing  officers 
of  the  militia,  by  no  means  conferred  upon  them  tlie  right  to  prescribe  the  manner 
of  their  election  while  In  actual  service,  to  the  extent  here  claimed.  Indeed  so  long 
as  the  essential  right  of  the  States  is  preserved,  there  seems  no  good  reason  wliy  the 
manner  of  the  appointment  may  not  be  prescribed  by  Congress,  so  as  but  to  promote 
the  discipline  and  utility  of  this  brancli  of  the  service,  and  this  power  Congress  has 
exercised  by  declaring  that  the  regimental  officers  of  volunteers  shall  be  commis- 
sioned by  the  Governors  of  the  respective  States,  who  shall  also  fill  all  vacancies 
occurring  in  regiments  in  the  field.  It  may  be  objected,  however,  that  the  power  to 
commission,  conferred  by  the  act  of  July  12,  1861,  does  not  include  the  power  to 
appoint.  This  depends  upon  the  connection  in  which  the  term  is  used.  It  can 
hardly  have  a  different  meaning  here.  By  that  act,  all  Governors  responding  to  the 
call  of  the  President  for  troops,  shall  commission  all  necessary  officers,  provided, 
that  if  volunteers  are  accepted  directly  by  the  President  and  not  through  tlie  agency 
of  the  States,  the  President  may  commission.  The  power  to  commission  simply, 
would  be  a  barren  one — a  right  to  perform  a  mere  ministerial  act.  Tliere  can  be  no 
doubt  that  the  power  here  intended  to  be  conferred  upon  the  Governor,  is  tlie  same 
as  that  conferred  upon  the  President  in  the  alternative,  but  in  the  latter  case,  the 
evident  intention  is,  that  the  President  shall  appoint,  as  no  provision  for  any  other 
appointment  is  made.  The  war  department,  by  several  orders,  has  placed  its  con- 
struction upon  the  power  of  Congress  in  this  particular.  By  these  orders  the  Gov- 
ernors are  expressly  authorized  to  appoint  adjutants,  quartermasters  and  second 
lieutenants.  Kules  are  prescribed  for  filling  vacancies  by  appointment  of  Governors, 
and  elections  prohibited. 

By  tire  articles  of  war  to  which  militia  in  actual  service  are  subject,  the  President 
may  at  his  pleasure  discharge  any  commissioned  officer  from  the  service;  rules  of 
promotion  and  the  method  of  filling  vacancies  are  prescribed  with  reference  to  the 
reward  and  encouragement  of  bravery,  and  the  good  of  the  service.  It  can  hardly 
be  claimed  that  any  provision  of  a  State  law  can  under  the  constitution  override 
acts  of  Congress  and  the  orders  of  the  war  department,  which  have  the  force  of  law 
in  these  particulars,  and  yet  such  would  be  the  necessary  effect  of  the  law  under 
consideration. 

Hitherto  I  have  proceeded  upon  the  assumption  that  the  constitutional  guarantee 
of  the  right  of  the  State  to  appoint  militia  officers,  applies  to  volunteers.  This  cer- 
tainly lias  not  been  the  constrnction  of  the  government.  The  constitution  referred 
evidently  to  compulsory  drafts,  by  which  the  militia,  or  a  designated  portion  of 
them,  wei-e  called  out  as  such,  and  was  intended  to  guard  against  the  anticipated 
evil  which  might  result  from  the  power  of  the  government  lo  enforce  the  ser\'i'  e 
of  the  militia  without  regard  to  the  assent  of  the  soldier  or  tlie  State.  It  is  difficult 
to  perceive  how  this  can  apply  to  the  case  of  citizens  voluntarily  tendering  their 
services  and  enlisting  in  the  army  of  the  Union.  The  distinction  is  recognized  in 
the  case  of  Houston  vs.  Moon,  and  it  is  said  that  this  power  of  calling  out  militia 
as  such  has  never  been  exercised  by  Congress,  as  a  matter  of  fact,  except  the  regi- 
mental officers;  the  officers  of  volunteers  are  not  appointed  by  the  state,  but  are 
appointed  by  the  President,  a  practice  which  in  any  other  view  of  the  case  would 
be  a  j)alpable  violation  of  the  constitution. 
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If  this  position  be  correct,  the  Governor  acts  by  virtue  of  an  act  of  Congress,  and 
his  action  cannot  be  governed  by  State  legislation.  If  I  am  wrong  in  this,  however, 
I  thinli  I  have  sliown  that  the  State  militia  law  has  no  application  to  the  militia  in 
actual  service.  There  is  then  no  provision  of  any  State  law  regulating  the  manner 
of  appointment,  and  the  clause  of  the  constitution  conferring  the  power  of  appoint- 
ment upon  the  States  would  vest  it  in  the  executive  branch  of  the  government.  The 
term  appointment,  as  distinguished  from  choice  or  election,  denotes  an  executive 
act. 

These  conclusions  are  further  strengthened  by  the  fact  that  the  militia  laws  of 
most  of  the  States  contain  similar  provisions  to  our  own.  In  Massachusetts,  indeed, 
the  constitution  provides  for  the  election  of  all  regimental  officers  by  the  militia, 
and  division  officers  by  the  legislature,  yet,  so  far  as  I  am  aware,  the  claim  here 
made  has  never  been  asserted,  but  appointments  of  officers  of  volunteer  regiments 
have  uniformly  been  made  "by  the  Governor.  It  is  the  Governor's  duty  to  place  his 
executive  construction  upon  laws  whose  execution  is  intrusted  to  him,  and  although 
he  may  err  in  the  exercise  of  his  discretion,  the  law  is  settled  by  repeated  decisions, 
that  the  officer  does  not  become  such  by  virtue  of  an  election  until  he  receives  his 
commission,  and  the  commission  of  the  executive  is  conclusive  evidence  of  the  right 
of  the  officer  to  exercise  the  duties  of  the  office.  No  mustering  officer  can  therefore 
rightfully  refuse  to  recognize  the  validity  of  an  executive  commission. 

St.  Paul,  November  6th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  the  Governor: 

Sib:  I  herewith  return  the  papers  relative  to  the  application  foi^  the  pardon  of 
Patrick  Maroney,  Daniel  O'jSTeal,  Martin  Pox  and  John  Murphy,  referred  to  me.  It 
appears  that  only  two  of  the  parties  have  been  sentenced,  and  the  only  question 
seems  to  be,  whether  under  the  provisions  of  section  4,  article  5  of  the  constitution, 
authorizing  the  Governor  to  grant  reprieves  and  pardons  after  conviction,  he  can 
exercise  tliis  power  before  sentence  has  actually  been  pronotinced.  The  question 
was  somewhat  considered  by  at  least  one  member  of  the  Supreme  Court,  on  applica- 
tion for  a  habeas  corpus  in  this  very  case.  The  question  arose  under  section  7,  of 
article  1  of  the  constitution,  declaring  all  persons  before  conviction  bailable,  except 
for  capital  offences.  The  judge  of  the  district  court  had,  pursuant  to  section  222  of 
chapter  115  of  the  Compiled  Statutes,  refused  an  application  to  be  admitted  to  bail, 
and  it  was  conceded  that  that  section  left  the  matter  to  his  discretion.  An  applica- 
tion was  made  to  the  chief  justice  upon  habeas  corpus,  and  granted  upon  tlie  ground, 
as  I  understand,  that  the  party  was  by  the  constitution  entitled  to  be  admitted  to 
bail  before  conviction,  and  that  until  sentence,  the  party  could  not  be  regarded  as 
convicted.  An  application  to  vacate  this  order,  and  for  a  recommitment  of  the 
prisoner,  was  afterwards  denied  by  the  full  court.  The  question  may  therefore  be 
regarded  as  res  adjudicata  so  far  as  the  supreme  court  is  concerned.  In  the  absence 
of  any  decision  of  the  question  by  our  own  courts,  I  have  no  hesitation  in  saying 
that  I  do  not  regard  this  construction  as  correct.  Talking  this  clause  of  the  con- 
stitution in  connection  with  the  criminal  code  and  treating  them  as  statutes  "  in 
pari  materia,"  there  can  be  little  doubt  that  the  term  conviction  refers  simply 
to  the  verdict  of  the  jury.  Section  219,  chapter  115,  Compiled  Statutes,  declares 
that  any  person  who  shall  be  convicted  of  an  offence,  may  allege  exceptions,  in  which 
case  all  further  proceedings  shall  be  stayed,  except  that  if  it  shall  appear  to  the 
judge  that  the  exceptions  are  frivolous,  judgment  may  be  entered  and  sentence 
awarded.  Abroad  distinction  is  here  made  between  the  t^vms  " conviction  and 
sentence."  Blaclistone  says:  "  If  the  jury  find  the  defendant  guilty,  he  is  then  said 
to  be  convicted  of  the  crime  whereof  he  stands  indicted."  4  Com.  362  and  (page  365.) 
After  trial  and  conviction  the  judgment  of  the  court  regularly  follows  "  Convic- 
tion" is  defined  by  Burrill  as  "the  finding  of  a  person  guilty  of  an  offence  witli 
which  he  has  been  charged,  either  by  the  verdict  of  a  jury,  or  the  decision  of  any 
other  competent  tribunal."   Burrill's  Law  Diet.,  title, "  Conviction."    In  the  construe- 
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tioii  of  statutes  the  ordinary  and  usual  meaning  of  a  word  or  clause  is  to  be  accepted, 
unless  an  obvious  intent  to  use  it  in  a  more  technical  sense  appears — and  in  this 
view  of  the  cuse  the  definition  of  the  term  by  Mr.  Webster,  does  not  differ  from  tlie 
authorities  already  cited.  Were  it  not  therefore  for  the  intimations  of  our  own 
court,  I  should  be  clearly  of  the  opinion  that  the  right  of  your  Excellency  to  par- 
don after  verdict,  but  before  sentence,  was  unquestionable. 
St.  Paul,  November  15th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  J.  W.  Edmunds,  Commissioner  of  the  General  Land  OflBce : 

Sir:  You  are  doubtless  aware  the  state  of  Minnesota  is  at  issue  with  the  United 
States  upon  the  right  and  power  of  congress  to  pass  the  joint  resolution  of  March 
3,  1857,  authorizing  settlers  who  had  settled-  upon  sections  16  and  36,  granted  to 
the  state  for  the  support  of  the  schools,  prior  to  the  survey,  to  pre-empt  under  the 
provisions  of  tlie  pre-emption  act  of  September  4,  1841.  An  action  lias  been  insti- 
tuted in  behalf  of  the  state,  to  test  the  question  which  has  been  taken  by  writ  of 
error  to  the  supreme  court  of  the  United  States,  and  is  now  pending  in  tliat  court. 
Applications  to  pre-empt  school  lands  are  being  continually  made,  and  as  1  do  not 
desire  to  commit  the  state  by  a  recognition  in  any  manner  of  the  right  of  the  land 
officers  under  any  circumstances  to  grant  pre-emptions  on  lands  claimed  by  tlie 
state,  1  have  to  request  that  until  the  decision  of  the  court  shall  be  had,  and  the 
question  definitely  settled,  all  entries  or  pre-emptions  of  school  lands  within  tlie  ter- 
ritorial limits  of  tlie  state  shall  be  suspended,  and  no  patents  delivered  therefor. 

The  general  land  office  has,  I  believe,  always  exercised  a  discretion  in  suspending 
the  execution  of  patents  in  case  of  serious  doubt  or  conflicting  claims,  until  the  dis- 
cretion of  congress  or  the  decision  of  a  competent  tribunal  can  be  had.  Such  is  the 
language  of  Attorney  General  Legare  in  an  opinion  given  at  the  instance  of  the 
secretary  of  the  treasury,  November  1,  1841.  Will  you  be  kind  enough  to  inform 
me  of  your  action  in  the  premises,  at  your  earliest  convenience. 

St.  Paul,  December  1st,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  Auditor  of  State : 

Sie:  a  question  has  arisen  in  the  county  of  Dodge,  and  possibly  in  other  coun- 
ties, as  to  the  validity  of  taxes  levied  on  lands  in  1857,  which  were  not  pre-empted 
until  after  the  assessment  was  made.  This  and  numerous  other  questions  important 
to  the  State  and  tax  payers,  ought  to  be  speedily  settled,  and  1  desire  again  to  call 
your  attention  to  the  confusion  existing  in  the  several  counties  in  the  State,  for  the- 
want  of  uniform  instructions.  With  reference  to  the  present  question,  although 
not  called  upon  by  you  for  an  opinion,  yet  an  erroneous  practice  being  in  existence 
in  the  county  referred  to,  I  deem  it  my  duty  to  forward  my  opinion  upon  the  ques- 
tion, and  instiuctions  should  be  given  the  auditor  of  Dodge  county  accordingly. 

By  the  statutes  governing  the  assessment  of  taxes  in  l>ir,7,  the  assessment  was  to 
be  made  during  the  month  of  June.  The  lien  of  the  State  for  taxes,  undoubtedly 
attached  at  that  time,  and  land  not  then  pre-empted  could  not  of  course  be  subject  to 
taxation.  The  auditor,  however,  seems  to  have  an  idea  that  under  our  present  law, 
requiring  the  auditor  to  add  to  the  assessment  roll,  taxes  of  any  previous  year  that 
may  have  been  omitted,  he  may  add  real  estate  not  liable  to  taxation  at  the  time  of 
the  assessment.  This  is  clearly  a  mistake.  Should  you  permit  the  sale  of  lands  for- 
feited under  the  act  of  March  7,  1862,  to  proceed  without  explicit  instructions  upon 
this  and  other  points  of  doubt  and  difference  which  unquestionably  exist,  the  sale 
will  be  of  little  avail  to  the  State. 

St.  Paul,  December  5th,  1862.  G.  E.  COLE,  Atty.  Gen. 
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His  Excellency,  the  Governor : 

Sir:  I  am  ia  receipt  of  your  coramiinication  of  the  6th  inst.,  enclosing  notice  of 
the  completion  of  ten  consecutive  miles  of  the  AVinona  and  St.  Peter  railroad,  and  in- 
quiring what  action  you  are  to  take  in  the  premises,  and  whether  the  company  have 
thus  far  complied  with  the  requirements  of  law. 

In  reply  I  have  to  state  that  if  it  be  true  tliat  such  portion  of  the  road  is  com- 
pleted, with  the  cars  running  thereon,  of  which  fact  you  will  require  such  evidence 
as  may  be  satisfactory  to  you,  the  company  has  complied  with  and  performed  the  con- 
dition of  the  charter  thus  far,  and  it  will  become  your  duty  under  section  5  of  the  act 
of  incorporation,  to  certify  that  fact  to  the  secretary  of  the  interior,  and  execute  to 
the  company  a  deed  of  one  hundred  and  twenty  sections  of  laud  if  the  oflBcers  of  the 
company  demand  it. 

Whether  under  the  land  grant  the  company  is  entitled  to  any  land  before  the  com- 
pletion of  20  miles  of  its  road  is,  as  you  are  aware,  a  mooted  question.  The  legisla- 
ture has,  however,  placed  its  construction  upon  that  act,  and  committed  the  State  to 
the  position  maintained  by  the  company. 

St.  Paul,  December  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Howard  M.  Atkins,  Co.  Atty.,  Mille  Lac  Co.: 

Sir  :  I  have  received  your  favor,  stating  that  at  the  general  election  of  1861,  your 
county  elected  three  county  commissioners ;  that  the  county,  containing  but  two 
towns,  was  not  districted,  but  the  commissioners  were  elected  at  large;  that  at  the 
last  general  election  another  board  was  elected,  and  you  inquire  whether  two  of  the 
old  commissioners  hold  over,  and  if  so,  how  they  are  to  decide  as  to  the  length  of 
their  respective  terms,  &c.  The  act  of  February  28,  1860,  being  chapter  15  of  Laws 
of  1860,  as  amended  by  chapter  6  of  Laws  of  1861,  declares  that  the  term  of  office  of 
county  commissioners  shall  be  three  years.  It  then  proceeds  to  divide  counties  into 
four  classes,  and  when  the  general  term  of  three  years  is  in  any  respect  modified,  it 
is  done  in  express  language. 

1st.  Counties  having  five  commissioners,  whose  terms  shall  expire  in  alternate 
years. 

2d.  Counties  having  three  or  more  election  districts,  and  having  three  commission- 
ers, whose  terms  shall  also  expire  in  alternate  years. 

3d.  Counties  having  no  township  organization,  whose  commissioners  are  ap- 
pointed by  the  Governor,  and  their  terms  of  office  governed  by  the  general  clause  in 
section  1  of  the  amendatory  act,  viz. :  three  years. 

4th.  The  class  affected  by  the  proviso  at  the  end  of  section  1,  "  that  in  counties 
containing  less  than  three  election  districts,  the  copimissioners  may  be  elected  at 
large."  Each  organized  township  constitutes  an  election  district ;  your  county  there- 
fore is  embraced  by  the  proviso.  The  commissioners  elected  in  1861,  were  rightly 
ejected,  and  under  the  general  clause  which  governs  all  eases  not  otherwise  expressly 
provided  for,  will  hold  for  the  term  of  three  years. 

St.  Paul,  December  8th,  1862.  G.  E.  COLE,  Atty.  Gen. 


To  Hon.  Charles  Mcllrath,  Auditor  of  State : 

Sir;  I  am  in  receipt  of  your  favor  of  the  10th  inst.,  inquiring  whether  you  have 
authority  to  dr;iw  your  warrants  on  the  State  Treasury  for  claims  audited  by  the 
board  of  auditors  pursuant  to  the  provisions  of  chapter  3,  of  Laws  of  Extra  Session 
of  1862.  And  if  so,  what  rule  you  shall  adopt  with  reference  to  the  payment  of 
these  claims,, the  board  having  audited  and  allowed  a  much  larger  amount  than  the 
appropriation.  I  understand  the  doubt  upon  the  first  point  to  arise  from  the  ab- 
sence of  any  express  direction  requiring  you  to  draw  your  orders  for  the  payment 
of  these  claims,  such  direction  being  usual  in  cases  where  accounts  are  audited  by 
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ofBcers  other  than,  the  State  Auditor.  You  also  state  that  an  examination  of  the 
journals  shows  that  such  provision  was  contained  in  the  law  as  it  passed  both 
houses,  but  not  in  the  bill  as  signed  by  tlie  Governor.  This  fad,  however,  is  of  no 
significance.  We  must  be  governed  in  our  construction  of  the  law  by  the  published 
act,  and  the  original  on  file  in  the  office  of  the  Secretary  of  State,  altiiough  we  may 
resort  to  the  journals  to  explain  ambiguities  and  ascertain  the  legislative  intent. 
We  cannot  interpolate  new  clauses  into  a  bill  in  this  manner,  for  although  passed 
by  both  houses,  the  clause  never  having  been  approved  by  the  Governor,  cannot 
have  the  force  of  law.  But  is  there  not  enough  in  the  law  as  approved  to  confer 
this  authority  upon  yoii?  Sec.  4,  p.  127,  Comp.  Stat.,  provides  that  all  accounts  and 
claims  against  the  State,  which  shall  he  by  law  directed  to  be  paid  out  of  the  Treas- 
ury of  the  State,  shall  be  presented  to  the  Auditor,  who  sliall  examine  and  adjust 
the  same,  and  shall  issue  bills  or  warrants  payable  at  the  State  Treasury.  I  do  not 
see  that  the  act  in  question  changes  the  section  in  any  respect  except  in  providing 
another  tribunal  for  auditing  the  claiais — the  duty  to  pay  all  claims  directed  to  be 
paid  out  of  the  State  Treasury  remains. 

Chapter  3,  Ex.  Session  Laws  1862,  confers  upon  the  board  of  auditors  full  power 
to  pass  upon  the  claims  therein  mentioned.  Cliapter  9  provides  for  a  loan  to  meet 
these  expenses.  Chapter  18  explicitly  appropriates  $75,000  for  the  payment  of 
■claims  adjusted  and  allowed  by  the  State  Board  of  Auditors,  and  directed  that  the 
same  shall  be  paid  out  of  the  proceeds  of  the  State  loan.  I  cannot  see  that  reading 
the  three  acts  together,  as  we  must,  the  legislature  have  left  their  intention  in  any 
doubt.  Everything  necessary  for  the  consummation  of  the  settlement  and  payment 
of  these  claims  has  been  done.  1st.  A  tribunal  vested  with  full  powers  to  adjust 
the  amount  to  be  paid.  2nd.  A  State  loan  to  provide  the  means  of  payment.  3rd. 
An  express  appropriation  of  a  sum  of  money  to  pay  the  claims  so  adjusted,  and  a 
direction  that  the  same  shall  be  paid  out  of  the  proceeds  of  the  loan.  A  direction 
to  the  State  auditor  in  terms  could  not  be  necessary.  When  it  is  declared  that  they 
shall  be  paid,  the  auditor's  law  fixes  the  officers  by  whom  such  payment  is  to  be 
made.  There  is  a  provision,  it  is  true,  that  the  board  shall  make  a  report  of  their 
doings  to  the  legislature,  but  this  is  no  more  than  all  State  officers  are  required  to 
do,  and  does  not,  I  think,  contemplate  further  legislation.  As  to  the  second  ques- 
tion, as  to  the  order  in  which  the  claims  are  to  be  paid,  I  have  to  say  that  I  know 
of  no  authority  in  the  auditor  to  make  any  discrimination.  The  sum  of  $75,000  is 
appropriated,  and  until  that  is  exhausted  he  sliould  pay  in  the  order  of  present- 
ment. 4th.  As  the  accounts  are,  for  some  not  very  obvious  reason,  required  by  law 
to  be  deposited  with  the  Secretary  of  State,  I  presume  you  are  authorized  to  pay 
npon  the  certificate  or  order  of  the  board.  Lest  this  last  remark  should  be  misap- 
prehended, it  may  be  well  to  say  by  way  of  caution,  that  the  jurisdiction  of  the 
board  of  auditors  is  confined  to  the  several  classes  of  claims  enumerated  in  section  1 
of  the  act  providing  for  their  appointment.  And  although  the  State  Auditor  has 
no  power  to  enquire  whether  there  was  suflicient  evidence  to  support  the  claim,  or 
whether  it  was  not  audited  at  too  large  an  amount,  yet  if  it  should  appear  from  tlie 
certificate  of  the  board,  that  any  claim  is  not  embraced  in  the  description  of  claims 
upon  which  they  are  authorized  to  decide.  It  will  be  the  duty  of  the  auditor  to  with- 
hold payment.    See  People  v.  Lawrence,  6  Hill,  244. 

St.  Paul,  December  18th,  1862.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County : 

Sir:  I  am  in  receipt  of  your  favor,  enquiring  whether  a  teacher  employed  by  the 
district  [town]  under  the  law  of  1861,  is  to  be  paid  by  the  present  district  out  of  tlie 
last  October  apportionment,  or  by  the  town  or  district  as  it  existed  under  the  law 
of  1861.     By  the  town  undoubtedly. 

Section  25  provides  that  if  any  district  or  sub-district,  has  contracted  any  obliga- 
tions which  remain  unpaid,  it  may  levy  a  tax  for  its  payment,  and  that  the  money 
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in  the  county  treasury  at  the  time  of  the  passage  of  the  act  of  1862,  shall  be  paid  to 
the  town  treasurer,  and  shall  be  applied  to  the  liquidation  of  existing  indebtedness, 
and  section  37  declares  that  nothing  in  this  act  shall  prejudice  any  right  to  enforce 
any  contract  against  the  district.  All  these  sections  clearly  contemplate  the  liqui- 
dation of  all  existing  indebtedness  by  the  district,  as  it  existed  when  such  indebted- 
ness was  contracted. 
St.  Paul,  December  19th,  1862.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor : 

Sik:  I  am  in  receipt  of  your  favor  of  this  date,  enclosing  communication  from 
the  auditor  of  Eamsey  county,  inquiring  how  he  shall  proceed  in  the  matter  of  an 
application  for  an  abatement  of  the  taxes  on  the  Winslow  house  property  consumed 
by  fire.  There  are  two  very  sufiQcient  reasons  why  the  auditor  should  refuse  the 
application : 

1st.  The  burning  of  the  building  cannot,  in  the  least,  affect  the  right  of  the 
county  to  the  taxes.  The  county  is  not  the  insurer  of  property  upon  which  it  has 
a  lien  for  taxes.  It  is  presumed  that  a  prudent  owner  will  see  that  his  buildings 
are  sufficiently  insured,  and  such  I  presume  was  the  ease  here,  and  the  owner  re- 
ceives an  equivalent  from  the  company  for  his  loss,  which,  if  this  application  was 
granted,  would  escape  taxation  altogether;  but  a  more  conclusive  reason  is  that  not 
only  is  no  such  power  vested  in  the  auditor,  but  he  is  expressly  prohibited  from 
making  any  deduction  in  the  valuation  of  real  property.  Section  33,  chap.  1,  Laws 
1860.  The  auditor's  power  is  confined  to  the  ministerial  power  of  correcting  errors. 
The  only  power  of  abatement  vested  in  any-  one  is  in  the  board  of  equalization,  or 
the  county  commissioners. 

2d.  The  auditor  states  that  certain  taxes  have  been  voted  by  the  county  com- 
missioners after  their  regular  meeting  in  September,  and  after  the  duplicate  was 
placed  in  the  hands  of  the  Treasurer,  who  has  returned  it  to  the  auditor,  that 
he  may  extend  these  taxes  upon  it,  and  he  inquires  how  he  shall  proceed  with  ref- 
erence to  applications  for  certificates,  that  taxes  are  paid  upon  conveyances,  and 
generally  with  reference  to  his  duty  in  the  premises. 

A  distinction  is  to  be  noticed  between  such  directions  of  the  law  as  are  intended 
for  the  protection  of  the  tax-payer,  and  therefore  imperative,  as  the  time  when  the 
assessors  shall  file  the  assessment  rolls  with  the  auditor,  and  those  vi^hich  are  merely 
for  the  convenience  of  the  officer,  and  therefore  directory  merely. 

In  this  case  I  think  the  direction  as  to  the  time  when  the  duplicate  is  to  be 
placed  in  the  hands  of  the  treasurer,  and  the  time  of  notifying  the  auditor  of  the 
amount  of  taxes  to  be  levied,  are  directory,  and  that  a  delay  of  a  few  days,  giving 
sufficient  time  to  enable  the  officers  to  comply  with  other  provisions  of  law,  will  not 
invalidate  the  assessment.    3  Mass.  230;  2  Denio,  160. 

As  to  the  auditor's  duty  in  the  matter  of  certifying  taxes  paid  upon  conveyances,  I 
have  to  say  that  parties  are  not  to  be  prejudiced  by  any  default  of  county  officers. 
If  the  applicant  tenders  the  amount  of  taxes  which  the  treasurer  is  prepared  to  re- 
ceive, he  is  entitled  to  the  certificate. 

St.  Paul,  December  20th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Ramsey: 

Sir:  I  have  examined  and  herewith  return  petition  for  the  appointment  of  com- 
missioners in  Isanti  county.  The  petition  does  not  state  the  present  condition  of 
the  county  or  whether  any  vacancy  exists  in  the  office  of  county  commissioner.  It 
appears  by  record  in  the  Executive  office  that  on  the  12th  of  October,  1860,  the  Gov- 
ernor appointed  three  commissioners  for  this  county.  The  law  (chapter  6,  Laws 
1861)  fixes  the  term  of  office  at  three  years.    Unless  there  is  a  vacancy,  therefore, 
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no  power  exists  in  the  Governor  to  remove  the  commissioners  so  appointed  and  ap- 
point others.    The  petition  does  not  show  facts  sufficient  to  justify  any  action. 
St.  Paul,  December  22d,  1862.  G.  E.  COLE,  Atty.  Gen, 


Geo.  Bennett,  Esq.,  County  Auditor,  Carver  County: 

My  Dear  Sib:  I  am  in  receipt  of  your  favor  of  the  15th  inst.,  desiring  my  opin- 
ion as  to  whether  an  enlistment  by  your  county  attorney  in  the  service  of  the 
United  States  creates  a  vacancy  in  that  office.  The  fact  that  your  attorney  is  in- 
terested takes  the  case  out  of  the  rule  of  this  office  referring  all  questions  by  county 
officers  to  that  officer. 

Sec.  2  of  chap.  10,  Comp.  St.,  defines  the  term  vacancy,  as  follows :  1st.  The  death 
of  the  incumbent.  2d.  His  resignation.  3d.  His  removal.  4th.  His  ceasing  to  be 
an  inhabitant  of  the  county. 

Sec.  3  of  art.  7  of  the  constitution  declares  "  that  for  the  purpose  of  voting  no  per- 
son shall  be  deemed  to  have  lost  his  residence  by  reason  of  his  absence  while  engaged 
in  the  service  of  the  United  States." 

Sec.  7  of  the  same  article  provides  "  that  every  person  who  by  the  provisions  of 
this  article  shall  be  entitled  to  vote  at  any  election,  shall  be  eligible  to  any  office 
which  now  is  or  hereafter  shall  be  elective  by  the  people."  The  domicile  or  place  of 
inhabitancy  cannot  be  lost  without  an  actual  removal,  accompanied  by  an  intention, 
of  abandoning  the  old  and  acquiring  a  new  residence.  These  ingredients  do  not 
enter  into  the  act  of  enlisting  in  the  military  service  of  the  United  States.  On  the 
contrary,  by  the  terms  of  the  constitution  the  volunteer  may  at  any  time  return  to 
the  county,  and  exercise  the  elective  franchise;  and  by  article  7,  any  person  who 
can  do  this  is  eligible  to  any  office  elective  by  the  people. 

1  have  heretofore  had  occasion  to  decide  this  question,  and  have  since  learned 
that  in  one  district,  at  least,  the  courts  of  the  State  have  held  a  similar  doctrine.  I 
can  easily  see,  however,  that  some  embarrassment  may  result  from  this  construction 
of  the  law,  for  while  many  of  the  county  officers  may  perfoim  the  duties  of  their 
office  by  deputy,  and  even  the  absence  of  the  county  attorney  may  be  remedied  by 
the  temporary  appointment  by  the  court,  or  the  procurement  by  the  county  commis- 
sioners, of  such  legal  advice  as  they  may  from  time  to  time  require;  yet  a  case  may 
be  supposed  in  which  the  county  commissioners  might  all  enlist,  thus  leaving  the 
county  without  an  effective  organization.  The  law  and 'the  constitution  did  not 
contemplate  an  emergency  like  the  present,  and  should  difficulties  arise  from  this 
cause  it  will  be  a  matter  probably  calling  for  the  interposition  of  the  legislature. 

Sx,  Paul,  December  26th,  1862.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County : 

Deae  Sik:  I  am  in  receipt  of  your  favor  of  Dec.  26th,  1862,  stating  that  pursuant 
to  section  38  of  the  school  law  of  1861,  the  trustees  of  a  school  district  in  your 
county  levied  a  tax;  that  the  warrant  was  placed  in  the  hands  of  the  tieasurer,  com- 
manding him  to  make  his  return  to  you  on  or  before  March  20th,  1862.  By  section 
39  of  the  school  law  of  1861,  you  were  authorized  to  extend  the  same  upon  your  tux 
roll  and  enforce  collection  in  the  same  manner  as  delinquent  county  taxes.  Prior 
to  the  time  fixed  for  the  return  of  the  warrant,  the  entiie  law  of  1861  was  unqual- 
ifiedly repealed,  and  you  inquire  if  you  can  now  extend  this  tax  upon  the  assessment 
roll  without  imperiling  the  entire  tax.  I  have  anxiously  sought  for  some  principle 
of  law,  which  will  enable  you  to  do  this  safely,  but  have  been  unable  to  find  any. 
Assuming  that  the  tax  was  void,  it  would  not  render  other  taxes  upon  the  list  void, 
probably,  until  a  sale  were  made,  but  any  sale  made  for  several  funds,  any  one  of, 
which  was  void,  would  doubtless  be  of  no  validity.  10  Vermont,  506.  It  is  a  gen- 
eral principle  of  law  governing  the  assessment  of  taxes,  that  after  the  proceedings 
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are  entirely  closed  by  sale,  no  subsequent  law  can  affect  vested  rights  thus  acquired, 
but  it  is  equally  well  settled,  "  that  where  a  statute  confers  a  power,  or  gives  a  right 
in  its  nature  not  vested,  but  remaining  executory,  if  it  does  not  become  executed 
before  a  repeal  of  the  law,  it  falls  with  it  and  cannot  thereafter  be  enforced."  See 
Bailey  et  al.  vs.  Mason  et  al.,  4  Minn.  Heps.  ?46. 

Xot  only  the  law  empowering  the  treasurer  to  collect  and  report  to  you,  but  that 
empowering  you  to  extend  upon  the  roll  and  enforce  payment,  was  repealed  before 
these  acts  had  been  done.  The  clause  of  section  25  of  the  present  law,  referring  to 
moneys  hereafter  to  be  collected  upon  a  school  district  tax  heretofore  levied,  must 
be  held  to  apply  to  cases  where  the  proceedings  had  been  closed  by  sale,  prior  to  the 
passage  of  the  repealing  statute  and  lands  redeemed  afterwards. 

St.  Paul,  December  27th,  1862.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Alexander  Eamsey: 

Sir:  I  have  read  the  letter  of  the  county  auditor  of  Watonwan  county  referred 
to  this  office,  stating  that,  at  the  last  general  election,  a  board  of  county  commis- 
sioners was  elected  in  that  county ;  that  the  former  commissioners  are  absent  from 
the  county;  that  no  board  of  equalization  has  been  held,  and  inquiring  whether  the 
new  board  may  go  on  and  make  the  equalization.  They  cannot.  1st.  Because  tlieir 
terms  of  ofHce  do  not  commence  until  January  1st,  1863,  and  the  duplicate  should 
be  placed  in  the  hands  of  the  treasurer  on  or  before  December  15th,  1862.  The  last 
provision  miglit  not  be  absolutely  imperative,  although  so  great  delay  would  be 
likely  to  introduce  confusion.  But  a  further  and  insurmountable  reason  is,  that 
the  day  on  which  the  board  of  equalization  shall  meet  is  fixed  by  law,  and  unlike 
many  other  provisions  this  direction  is  imperative.  Parties  wishing  to  appear  and 
object  to  the  assessment  before  the  board,  are  entitled  to  notice  of  the  time  and  place 
of  meeting.  This  notice  the  law  gives  them,  and  the  time  cannot  be  changed.  A 
board  of  county  commissioners  assembled  at  their  January  meeting  have,  as  I  have 
heretofore  had  occasion  to  decide,  no  jurisdiction  as  a  board  of  equalization. 

St.  Paul,  December  29th,  1862.  G.  E.  COLE,  Atty.  Gen. 


John  C.  Meloy,  Esq.,  County  Auditor,  Dakota  County : 

Sik:  I  am  in  receipt  of  your. favor,  inquiring  how  the  Auditor  is  to  extend  upon 
his  roll  a  school  district  tax,  as  from  the  returns  of  the  assessors,  he  has  no  means 
of  knowing  in  what  particular  school  district  the  owners  of  personal  property  are 
taxable ;  and  you  inquire  whether  he  may  levy  the  tax  upon  real  estate  alone.  By 
section  22,  he  is  directed  to  levy  the  tax  upon  real  and  personal  property  (sec.  22, 
chap.  1,  Laws  1862,)  and  the  exemption  of  all  personal  property  would  render  the 
tax  unequal,  illegal  and  void.  For  the  present,  you  can  only  ascertain  by  inquiry 
from  the  officers  of  the  district,  the  residence  of  such  tax  payers  as  you  may  not 
know.  The  difficulty  has  occurred  in  many  counties,  and  this  course  is  pursued  by 
most  of  the  county  auditors.  Upoft  my  attention  being  called  to  this  omission  in 
the  law,  1  prepared  a  bill  which  was  passed  by  the  legislature  at  its  extra  session, 
which  will  prevent  the  recurrence  of  the  embarrassment.  See  chapter  5,  laws  of 
extra  session,  1862. 

St.  Paul,  January  1st,  1863.  G.  E.  COLE,  Atty.  Gen. 


Geo.  W.  Tower,  Esq.,  County  Treasurer,  Rice  County: 

Sir:  In  answer  to  your  inquiry  as  to  whether  the  amount  of  United  States  war 
tax  is  to  be  included  in  the  amount  of  $20,000,  upon  the  collection  of  which  your 
fees  are  fixed  by  law,  I  have  to  say  that  the  question  is  one  which  should  be  de- 
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cided  by  your  county  attorney.  I  may  say,  however,  that  the  question  appears  to 
me  entirely  plain.  Chapter  10,  Session  Laws  of  1862,  contemplated  only  the  an^ 
nual  tax  levied  for  State  and  county  purposes,  and  even  with  regard  to  those  ex- 
pressly excepted,  collections  upon  which  some  other  rate  was  fixed  by  law.  The 
United  States  war  tax  is  not  levied  annually,  but  is  a  special  tax  levied  in  one  sin- 
gle year  for  a  temporary  purpose,  and  in  its  collection  the  State  acts  as  the  agent  of- 
the  National  Government.  The  general  laws  regulating  the  collection  of  taxes  do 
not  apply  to,  or  in  any  manner  control  it,  except  as  expresslj'  made  to  do  so  by  chap. 
7,  of  Laws  of  1862.  By  this  act  the  fees  of  the  treasurer  for  its  collection  are  pre- 
scribed, and  the  amount  collected  can  in  no  respect  affect  the  fees  for  the  collection 
of  the  ordinary  State  and  county  revenue. 
St.  Paul,  January  18th,  1863.  G.  E.  COLE,  Atty.  Gen. 


r.  Joss,  Esq.,  County  Auditor,  Goodh.ue  County: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  certain  inquiries  by  school  district 
officers  in  the  town  of  Kenyon.  The  statements  upon  which  I  am  asked  to  decide, 
are  so  vague,  conl*used  and  uncertain  that  it  is  extremely  difficult  if  not  impossible 
to  form  a  satisfactory  opinion.  It  is  said  that  "  at  the  first  meeting  under  the  pres- 
ent school  law,  the  management  of  the  district  was  taken  out  of  the  hands  of  the 
old  trustees  and  assumed  by  new  ones;  that  the  old  trustees  got  themselves  and  the 
larger  part  of  the  territory  of  the  town  set  off  into  a  new  district  and  got  the  dis- 
trict badly  in  debt,"  and  I  am  asked,  1st.  Wiether  district  No.  87,  being  the  re- 
mainder of  the  district  after  the  creation  of  the  new  district,  ought  to  pay  any  part 
of  the  debt  of  the  old  district,  by  which  I  understand  the  indebtedness  contracted 
by  the  town  under  the  old  law,  and  if  so,  what  proportion;  and,  2d.  When  the  new 
district  will  be  entitled  to  draw  public  money,  (meaning  the  district  created  as  afore- 
said, I  presume.) 

I  answer:  Fiist.  That  all  indebtedness  contracted  by  the  district  under  the 
law  of  1861,  is  to  be  paid  by  the  district  as  then  constituted,  and  by  section  24  of 
the  present  law,  such  districts  are  authorized  to  levy  a  special  tax  for  that  purpose. 

2d.  That  when  a  new  district  is  created  out  of  a  part  of  the  territory  of  an  old 
one,  the  remainder  bearing  the  old  name,  constitutes  the  old  corporation,  retains  all 
its  property,  powers,  rights  and  privileges,  and  remains  subject  to  all  its  obligations. 
It  continues  seized  of  all  its  lands,  possessed  of  all  its  property,  including  the  pub- 
lic moneys  apportioned  to  it,  entitled  to  all  its  rights  of  action  and  bound  by  all  its 
contracts,  and  the  new  district  is  entitled  to  none  of  its  property  and  bound  by  none 
of  its  obligations.    See  4  Mass.  384. 

Under  section  24  of  the  present  school  law  it  is  not  necessary  that  a  school  should 
have  been  taught  in  a  district  to  enable  it  to  draw  public  money.  At  the  next  ap- 
portionment alter  the  creation  of  a  new  district,  it  will  be  the  duty  of  the  auditor 
to  treat  it  as  any  other  district,  and  to  apportion  the  public  moneys  to  it  in  propor- 
tion to  the  number  of  scholars  between  5  and  21,  as  shown  by  the  report  of  its 
clerk. 

St.  Paul,  January  21st,  1863.  G.  E.  COLE,  Atty.  Gen.      - 


John  B.  Davis,  Esq. : 

Sir:  Your  favor  of  the  14th  inst.  is  at  hand,  desiring  me  to  commence  an  action 
upon  the  complaint  of  ^Michael  Quiggley  against  C.  i\'.  Hackett,  to  vindicate  the 
right  of  the  former  to  exercise  the  duties  of  the  office  of  register  of  deeds  in  the 
county  of  AV'abashaw.  The  facts  upon  which  the  application  is  based,  seem  to  be, 
that  Hackett  has  enlisted  in  the  service  of  the  United  States,  and  is  performing  the 
duties  of  the  office  by  deputy.  I  have  held  in  several  instances  that  under  the  pecu- 
liar provisions  of  our  statutes  with  reference  to  vacancies,  taken  in  connection  with 
the  constitutional  provision  with  regard  to  enlistments,  (see  sees.  3  and  7,  art.  7, 
Const.,)  the  mere  fact  of  enlistment  did  not  occasion  a  vacancy.     This  doctrine  has 
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also  been  announced  by  the  courts  in  one  judicial  district  at  least  as  I  am  informed, 
and  is  pretty  generally  acquiesced  in  throughout  the  state.  The  statute  requires 
the  Attorney  General  to  commence  an  action  whenever  he  has  reason  to  believe 
that  any  of  the  acts  constituting  a  usurpation  of  an  office  can  be  proved.  Such 
being  my  views  of  the  law,  I  have  no  reason  to  believe  that  any  usurpation  exists, 
and  must  therefore  decline  to  comply  with  your  request. 
St.  Paul,  January  22d,  1863.  G.  E.  COLE.  Atty.  Gen, 


Henry  Hill,  Esq.,  County  Attorney,  MeLeod  County: 

Sir:  I  am  in  receipt  of  your  favor  of  the  12th  inst.,  desiring  my  opinion  upon 
the  right  of  county  commissioners  to  reduce  the  salary  of  a  county  attorney  below 
the  limit  fixed  by  the  commissioners  pursmiht  to  section  7,  chapter  5,  Laws  of  1861, 
during  his  term  of  office,  by  virtue  of  the  power  vested  in  them  by  chapter  32,  Laws 
of  1862.  The  legislature  has  ample  power  to  reduce  the  salary  of  any  officer  not 
protected  by  the  constitution  during  his  term  of  office.  An  officer  lias  no  sucli 
vested  right  in  his  salary  as  will  protect  it  from  reduction  by  the  legislature  wlien- 
ever  the  public  interests  require  it.  Commonwealth  vs.  Bacon,  6  Sergt.  and  Rawle 
322;  Taft  vs.  Adams,  3  Gray,  126.  The  question,  however,  is  whether  tlie  lommis- 
sioners  had  any  such  power  by  virtue  of  the  authority  vested  in  them  to  allect  the 
salary  of  an  officer  elected  and  whose  salary  has  been  fixed  prior  to  the  passage  of 
the  act  of  1862.  In  the  absence  of  express  legislative  authority,  the  cases  are  con- 
flicting— the  first  case  above  cited  holding  that  any  officers  empowered  to  fix  sala- 
ries may  reduce  them  in  the  same  manner  as  the  legislature  might  do,  while  the  case 
of  Chase  vs.  Lowell,  7  Gray,  33,  would  seem  to  indicate  a  distinction  between  the 
powers  of  city  and  county  boards  and  the  legislature  in  this  particular. 

I  am  of  opinion,  however,  that  sufficient  authority  is  by  the  statute  vested  in  the 
board  of  commissioners  to  fix  at  any  time  the  salary  of  the  attorney.  Whatever 
powers  the  legislature  possessed  have  been  vested  in  the  board,  and  as  the  legisla- 
ture might  by  direct  legislation  have  reduced  or  taken  away  the  salary,  I  cannot  see 
why  the  board  may  not  do  the  same. 

St.  Paul,  January  26th,  1863.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County : 

Sie:  I  am  in  receipt  of  your  favor  of  the  23d  inst.,  in  which  you  inquire:  "  The 
trustees  of  a  school  district,  not  having  qualified  by  filing  notice  of  acceptance  with 
the  clerk,  pursuant  to  sec.  8,  chap.  1,  Laws  1862,  could  they  legally  appoint  a  clerk, 
and  will  a  tax  voted  at  meetings  called  by  a  clerk  thus  appointed,  but  who  was  him- 
self duly  qualified,  be  legal  and  collectible?"  The  provisions  of  sec.  8  are  directory, 
and  a  tax  levied  in  the  manner  stated  by  you,' if  open  to  no  other  objection,  is  col- 
lectible.   9  N.  H.  491;  Id.  524;  12  Id.  284;  12  Vt.  569. 

St.  Paul,  January  26th,  1863.  G.  E.  COLE,  Atty.  Gerf. 


His  Excellency,  Alexander  Ramsey : 

Sie:  I  am  in  receipt  of  your  favor  enclosing  communication  of  Jonathan  Sweet, 
enquiring  as  follows,  to  wit:  "Are  persons  bona  fide  residents  on  the  military  res- 
ervation of  Fort  Ridgely,  and  owning  property  there,  which  property  out  of  the 
limits  of  said  reserve  would  be  taxable  under  the  laws  of  Minnesota,'liable  to  be 
taxed  according  to  said  laws  for  any  such  property,  whicli  they  may  own  and  pos- 
sess within  the  limits  of  said  reservation?"  There  can  be  no  doubt  that  they  are 
not.  The  constitution  of  the  United  States  (sec.  8,  art.  1,)  vests  exclusive  jurisdic- 
tion over  such  reservations  in  Congress,  and  the  power  here  asserted  has  never  been 
claimed  or  exercised  by  the  States.    Even  the  power  to  tax  property  of  persons  re- 
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siding  on  Indian  reservations,  altliough  expressly  vested  in  the  State  Legislature  Jfyfj. 
our  own  constitution,  has  been  denied  by  the  Supreme  Court  of  the  State,  in  a  veiy 
recent  case,  (Foster  against  Commissioners  of  Blue  Earth  County,  decided  at  July 
term,  1862,  and  not  yet  reported;)  the  court  resting  their  decision  on  the  exclusive 
jurisdiction  in  Congress  over  all  similar  reservations. 
St.  Paul,  January  27th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllratli,  Auditor  of  State: 

Sir:  I  am  in  receipt  of  your  favor  inclosing  communication  from  the  county 
auditor  of  Meeker  county,  inquiring — 

1st.  Whether  a  county  attorney  can  delegate  his  official  duties  to  another,  and 
claim  pay  for  the  whole  year,  during  \vhich  himself  and  the  person  delegated  by 
him  have  acted.  No  officer  has  any  power  to  delegate  his  official  duties  to  another, 
unless  expressly  authorized  by  law  to  do  so.  It  is  a  principle  of  law  that  delegated 
power  cannot  be  delegated.  The  personal  talents,  acquirements  and  qualifications 
of  an  officer  enter  into  the  consideration  of  electors,  and  it  is  these  which  he  is  to 
bring  to  the  discharge  of  his  duties,  not  those  of  another.  In  tliis  case,  however, 
tlie  county  attorney  had  enlisted,  and  it  is  asked,  "Did  the  county  have  an  attorney 
until  one  was  elected?  "  As  I  have  repeatedly  held,  heretofore,  the  enlistment  of 
an  officer  does  not,  under  the  peculiar  provisions  of  our  law,  create  a  vacancy.  If, 
by  reason  of  his  absence,  the  county  was  compelled  to  employ  and  pay  another 
attorney  the  commissioners  might,  probably,  deduct  the  amount  so  paid  from  the 
salary  of  the  officer.  But  if  not  he  would  be  entitled  to  his  salary,  which  sliould  be 
paid  upon  his  order,  whether  he  had  employed  another  attorney  to  act  for  liim  or 
not. 

2d.  It  is  asked  whether  a  county  treasurer  is  required  to  pay  over  the  identical 
funds  received  by  him  of  a  former  treasurer,  or  is  only  required  to  pay  in  such 
funds  as  are  a  legal  tender  at  the  time  of  payment.  Strictly,  tlie  treasurer  should 
pay  over  tlie  identical  moneys  received  by  him,  except  that  he  may  take,  it  would 
seem,  by  implication  from  sec.  33,  treasurer's  law,  orders  on  the  different  funds  in 
his  hands  at  their  par  value.  Theoretically,  the  money  is  the  property  of  tlie 
county,  and  by  sec.  34  heavy  penalties  are  imposed  for  loaning  or  using  the  county 
funds ;  as  a  matter  of  practice,  however,  the  county  funds  are  frequently  deposited 
in  bank,  to  the  credit  of  the  treasurer,  who  thus  becomes  responsible  lor  the  solvency 
of  the  bank,  and  makes  payment  in  any  funds  which  are  a  legal  tender.  In  prac- 
tice, the  question,  in  ordinary  times,  would  be  one  of  small  importance,  but  in  the 
present  state  of  the  nation,  the  question,  by  reason  of  the  high  rates  of  gold,  has 
risen  to  one  of  considerable  moment.  My  own  impression  is,  that  when  gold  be- 
comes an  article  of  commerce,  the  treasurer  has  no  right  to  speculate  in  it  for  his 
own  benefit,  but  that  the  profits  of  all  such  speculations  may  be  recovered  to  the 
use  of  the  county. 

St.  Paul,  January  29th,  1863.  G.  E.  COLE,  Atty.  Gen. 


A.  G.  Poster,  Esq.,  County  Auditor,  Wabashaw  County: 

Sir:  I  am  in  receipt  of  your  favor  of  the  26th  inst.,  stating  that  upon  a  petition 
'Signed  by  a  majority  of  voters  in  that  portion  of  a  school  district  desiring  to  be  set 
off  from  an  existing  district,  the  commissioners  of  your  county  have  created  a  new 
district,  and  enquiring  whether  they  have  power  to  do  so.  I  cannot  express  my 
opinion  in  language  plainer  than  tliat  of  sec.  5  of  the  school  law:  "  The  county  com- 
missioners shall  have  power  to  create  new  school  districts,  change  the  boundaries  of 
districts  or  unite  two  or  more  districts,  whenever  a  petition  signed  by  a  majority 
of  the  legal  voters  of  the  territory  to  he  affected  thereby,  shall  be  presented  to  them, 
requesting  such  organization  or  change."  I  am  unable  to  perceive  how  any  one 
can  seriously  contend  that  the  portion  of  the  territory  sought  to  be  set  off,  is  any 
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more  seriously  affected  by  the  change  than  the  portion  remaining.     The  questioa 
does  not  admit  of  any  doubt.     The  action  of  the  commissioners  was  clearly  in  ex- 
cess of  jurisdiction,  and  the  attempted  division  is  a  nullity. 
St.  Paul,  January  29th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  letters  from  treasurer  of  Henne- 
pin county,  and  auditor  of  Sibley  county,  inquiring:  1st.  Under  sec.  3,  of  chapter 
4,  Laws  1S62,  what  evidence  of  ownersliip  shall  the  treasurer  require,  to  authorize 
him  to  pay  over  any  surplus,  resulting  from  a  sale  under  thai  act.  He  should  pay 
to  the  party  in  whose  name  the  title  appears  of  record.  The  mortgagor  is  Llie 
owner  previous  to  foreclosure.  The  party  redeeming  cannot  be  required  to  pay 
more  than  the  law  specifies,  viz.:  "  the  amount  for  which  the  property  sold,  with  in- 
terest at  two  per  cent,  per  month."  See  sec.  9.  The  auditor  of  Sibley  county  in- 
quires whether  the  holder  of  a  tax  deed,  under  the  sale  provided  for  by  the  act  of 
1862,  can  claim  immediate  possession  of  the  land?  This  is  not  a  question  for  the 
executive  otlicers  of  the  government  to  determine.  The  duty  of  the  county  auditor 
ends  with  the  execution  of  the  deed.  The  rights  of  the  party  under  it  are  proper  ques- 
tions for  tlie  judicial  tribunals,  but  matters  with  which  neither  the  State  nor  county 
auditor  have  any  thing  to  do.  The  county  auditor  is  required  to  deliver  a  deed, 
duly  executed  and  acknowledged,  to  the  purchaser  upon  the  presentation  of  the  cer- 
tificate, without  charge.  A  county  oflBcer  is  never  authorized  to  charge  fees  for 
official  services,  unless  specially  authorized  by  law  to  do  so. 

St.  Paul,  February  17th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  D.  Blakely,  Superintendent  of  Public  Instruction : 

Sm:  I  am  in  receipt  of  your  favor  enclosing  letter  from  the  clerk  of  a  school 
district  in  Mendota.  The  application  should  have  been  made  through  the  county 
auditor.  I  am  willing  in  this  instance  to  consider  the  application  as  coming  from 
you,  and  to  answer  it  accordingly,  but  it  will  tend  greatly  to  simplify  matters  and 
avoid  much  useless  labor  to  insist  in  future  upon  a  strict  compliance  with  the  pro- 
visions of  sec.  37  on  the  part  of  persons  applying  for  information.  It  is  said  that 
^ec.  18  of  the  school  law  was  and  is  popularly  understood  to  authorize  the  acting 
trustees  to  employ  a  teacher  for  a  time  which  might  extend  four  months  beyoni 
their  term  of  office,  and  1  am  asked: 

1st.  Are  the  trustees  so  impowered  still  ?  The  entire  law  was  repealed  by  that 
of  1862,  and  of  course  no  powers  now  exist  by  virtue  of  tliat  act.  The  act  of  1862  con- 
tains no  such  provision.  The  trustees  are  in  general  terms  empowered  to  employ 
teachers,  but  by  the  sixth  subdivision  of  sec.  26,  the  trustees  may,  without  a  vote  of 
the  district,  levy  a  tax  for  the  support  of  a  school  for  three  months  during  the  year; 
provided  further,  that  the  legal  voters  may  vote  to  have  a  school  any  length  of  time 
more  than  three  months.  This  language  implies  a  restriction  upon  the  powers  of 
trustees,  and,  doubtless,  if  they  should  contract  for  a  school  for  a  longer  period  than 
three  months,  tlie  district  would  not  be  liable  without  the  legal  voters  saw  fit  to 
levy  a  tax  for  the  purpose.  This  is  the  only  restriction  upon  their  powers,  now  ex- 
isting. It  matters  not  whether  the  term  of  office  of  the  trustees  expires  during  the 
continuance  of  the  school  or  not,  they  may,  without  express  authority  from  the  dis- 
trict, provide  for  a  three  months'  school,  and  for  such  further  time  as- the  district 
may  vote  to  have  a  school. 

2d.  If  not,  and  they  have  employed  a  teacher  as  provided  in  section  18,  what  is 
the  result  to  teachers  and  trustees  V  If,  since  the  repeal  of  section  18,  the  trustees 
have  contracted  for  a  school  for  more  than  three  months,  witliout  special  authority 
from  the  district,  the  legal  voters  may,  at  any  special  or  general  meeting,  ratify  such 
action,  and  levy  a  tax  for  the  payment  of  teachers  so  employed.    If  they  refuse  tO' 
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do  this,  the  teacher  would  very  likely  be  without  remedy.  Trustees  of  a  school  dis- 
trict are  public  agents,  and  when  they  in  good  faith  contract  with  parties  having 
full  knowledge  of  the  extent  of  their  authority,  or  who  have  equal  means  of  knowl- 
edge with  themselves,  they  do  not  become  individually  liable,  unless  the  intent  to 
incur  a  personal  liability  is  clearly  expressed,  altliough  it  sliould  be  found  that 
through  ignorance  of  the  law  they  may  have  exceeded  their  authority.  See  .Sanborn 
vs.Neal  et  al.  4  Minn.  126.  Any  knowledge  of  a  defect  in  their  authority,  accessible 
to  them  but  not  to  the  teacher,  would  probably  fix  a  liability  on  them,  Iiowever. 
At  a  special  meeting  called  as  prescribed  by  section  18  of  Laws  of  1862,  tlie  legal 
voters  may  vote  to  continue  the  school,  and  may  vote  a  tax  for  that  purpose. 
St.  Paul,  February  17th,  1863.  G.  E.  COLE,  Atty.  Gen. 


To  His  Excellency,  the  Governor: 

Sie:  In  answer  to  your  inquiry  as  to  whether  there  exists  any  incompatibility 
between  the  offices  of  Senator  of  the  United  States  and  Governor  of  Minnesota 
which  would  render  it  improper  or  impossible  for  you  to  continue  the  exercise  of  the 
duties  of  Governor  after  the  4th  of  March  next,  I  have  to  say,  that  I  think  there  is 
not.  At  common  law  the  only  offices  incompatible  with  each  other  were  such  as 
were  subordinate  and  interfering,  as  when  one  was  judicial  and  the  other  ministe- 
rial, and  the  ministerial  was  directly  subordinate  to  the  judicial.  Bouvier's  Law 
Diet.  673;  4  Sergt.  &  Rawle,  277.  In  the  absence  of  any  provisions  in  the  consti- 
tution of  the  State  or  United  States,  I  see  no  objection  to  your  continuing  to  act  as 
Governor.  Tliere  is  certainly  nothing  in  the  constitution  of  either,  whicli  creates 
any  such  incompatibility. 

Many  of  the  States  have  incorporated  into  their  constitutions,  provisions  prohibit- 
ing the  holding  of  offices  under  the  State  by  United  States  officers,  but  even  in  those 
States  the  practical  construction  of  the  law  has  rendered  the  prohibition  of  little 
avail.  Thus  the  constitution  of  Pennsylvania  prohibits  in  the  most  express  lan- 
guage, officers  of  the  United  States,  from  holding  office  under  tlie  State,  and  yet  not- 
withstanding this,  the  speaker  of  the  senate  of  Pennsylvania,  upon  being  elected  a 
Senator  of  the  United  States,  continued  to  exercise  the  duties  of  his  office  in  the 
State  Senate,  even  after  the  4th  of  March.  In  no  less  than  four  instances  the  ques- 
tion has  been  raised  in  tlie  legislature  of  that  State,  and  has  uniformly  been  decided 
in  favor  of  United  States  Senators  holding  seats  in  the  State  senate.  A  case  more 
analogous  to  your  Excellency's,  however,  is  that  of  General  Banvard,  who,  while 
holding  the  office  of  Secretary  of  State  of  Pennsylvania,  was  elected  to  the  United 
States  Senate,  and  continued  to  hold  the  office  of  Secretary  until  the  November  fol- 
lowing the  4th  of  March,  on  which  his  senatorial  term  commenced,  and  in  so  doing 
his  action  has  been  sanctioned  by  the  Supreme  Court  of  that  State.  These  prece- 
dents, it  must  be  remembered,  are  drawn  from  a  State,  the  constitution  of  wliich 
contains  the  most  explicit  constitutional  restrictions,  whereas,  tliat  of  this  State  con- 
tains none,  and  we  are  bound  only  by  those  which  the  common  law  imposes.  Should 
an  incompatibility  be  admitted,  the  acceptance  of  the  office  of  Senator  would  vacate 
that  of  Governor,  but  your  continuing  to  act  as  Governor  would  not  in  the  least 
prejudice  your  right  to  a  seat  in  the  Senate.  Angell  &  Ames  on  Corp.  255 ;  People 
vs.  Carrique,  2  Hill,  93.  The  case  of  Commonwealth  vs.  Bimms,  17  Sergt.  &  Piawle, 
219,  is  an  instructive  case,  and  shows  very  strikingly  the  construction  and  practice 
of  the  courts  and  legislatures  of  Pennsylvania  upon  this  question  of  incompatibility. 

St.  Paul,  February  18th,  1863.  G.  E.  COLE,  Atty.  Gen. 


To  the  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor,  inquiring  whether  the  taxes  of  1862  must  be 
paid  before  the  deed  executed  by  the  Auditor,  pursuant  to  sec.  5,  chap.  4,  can  be  re- 
corded. The  act  of  March  11th,  1862,  does  not  require  this,  but  probably  any  con- 
veyances executed  under  this  or  any  other  statute,  will  be  held  to  be  governed  by 
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sees.  16  and  17  of  chapter  2  of  Laws  of  1860,  as  amended  by  chapter  9  of  Laws  of 
1862,  so  far  as  they  may  be  found  to  be  within  the  reason  of  that  provision. 

Section  16,  chapter  2,  Laws  1860,  requires  the  auditor,  when  he  shall  be  satisfied 
that  the  transfer  of  any  land  has  become  necessary  by  reason  of  a  sale  for  taxes,  to 
make  such  transfer. 

Section  17  requires  the  auditor,  whenever  a  transfer  shall  become  necessary  by 
reason  of  any  sale  or  conveyance  by  deed,  to  make  such  transfer,  and  no  such  deed 
shall  be  admitted  to  record  until  the  taxes  are  paid.  All  lands  in  this  State,  are  tax- 
able to  the  absolute  owner  as  distinguished  from  the  mortgagee,  or  holder  of  a  lien. 
I  have  therefore  held,  that  the  payment  of  taxes,  is  not  an  indispensable  requisite  to 
the  record  of  a  mortgage,  as  until  foreclosure,  the  land  could  not  be  properly  trans- 
ferred for  taxation,  and  the  proper  time  for  such  transfer,  was  upon  the  execution 
of  the  sheriff's  deed  upon  foreclosure. 

Section  5  of  chapter  4,  of  Laws  of  1862,  declares  that  the  effect  of  a  tax  deed, 
shall  be  to  vest  an  absolute  title,  both  at  law  and  equity.  The  purchaser  in  the  con- 
templation of  the  law  becomes  upon  the  receipt  of  the  deed,  the  absolute  owner,  and 
the  land  should  thereafter  be  taxed  in  his  name.  If  this  be  true,  it  should  be  trans- 
ferred for  taxation,  when  he  receives  his  deed,  but  all  conveyances  which  require 
such  transfer,  are  refused  record,  until  the  taxes  are  paid.  The  provision  in  sec- 
tion 9,  that  upon  the  performance  of  certain  conditions,  the  mortgagor  may  redeem, 
does  not  in  the  face  of  the  express  declaration  of  the  law,  that  the  legal  and  equita- 
ble title  passes  by  the  deed,  make  the  case  analogous  to  a  mortgage,  but  the  certifi- 
cate granted  by  the  auditor,  operates  to  re-convey  the  legal  and  equitable  title  to 
the  original  owner ;  until  the  execution  of  this  certificate,  the  legal  title,  notwithstand- 
ing the  payment,  remains  in  the  purchaser.  The  purchaser  may,  I  presume,  recover 
of  the  party  redeeming,  the  taxes  so  paid,  with  interest  at  12  per  cent.  See  sections 
106  and  107,  of  chapter  1,  of  Laws  of  1860,  as  amended  by  section  4  of  chapter  6, 
Laws  of  1862. 

St.  Pattl,  February  20th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir  :  1  am  in  receipt  of  your  favor  referring  me  to  the  decision  of  the  Hon.  George 
S.  Boutwell,  Commissioner  of  Internal  Revenue,  "that  county  auditors  are  liable  to 
a  duty  of  one-tenth  of  one  per  cent,  on  the  gross  amount  of  sales  of  lands  for  delin- 
quent State  taxes,  and  that  certificates  of  sale  and  deeds  of  conveyance  based  upon 
such  sales  require  stamps."  AVhile  1  shall  most  cheerfully  submit  to  the  decision  of 
competent  Federal  authority  upon  this,  as  upon  all  other  questions  in  which  the  line 
which  separates  State  and  national  authority  may  be  drawn  into  controversy,  yet  1 
cannot  believe  that  the  commissioner  could  have  fully  understood  the  facts  iu  the 
case  when  he  made  the  decision  in  question.  This,  indeed,  is  the  more  apparent,  from 
the  fact  that  Mr.  Boutwell  is  a  citizen  of  a  State  in  which  the  system  of  State  and 
county  auditors,  as  it  exists  in  Minnesota,  is  wholly  unknown,  and  from  the  further 
fact  that  while  deciding  that  the  acts  of  county  auditors,  in  the  collection  of  the 
State  and  county  revenue,  are  liable  to  duty,  he  reserves  the  question  as  to  the  lia- 
bility of  the  acts  of  the  State  Auditor.  Under  the  system  prevailing  in  this  State 
there  can  be  no  distinction  between  the  two  cases ;  the  county  auditor,  in  the  collec- 
tion of  tlie  revenue,  acts  as  the  agent  and  officer  of  the  State,  and  all  State  taxes  are 
collected  directly  by  county  officers,  the  duties  of  the  State  Auditor  being  confined 
to  a  supervisory  power  over  them. 

The  authorities  of  this  State  have  gone  farther  than  those  of  many  loyal  States  in 
recognizing  and  enforcing  the  rights  of  the  national  government,  and  will,  I  trust, 
continue  to  do  So.  We  have  repeatedly  held,  that  property  located  upon  the  nu- 
merous reservations  in  this  State,  was  not  taxable  by  the  State.  We  have  recog- 
nized the  authority  of  the  case  of  Weston  v.  City  Council  of  Charleston,  2  Peters, 
449,  and  held  that  United  States  stocks  were  exempt  from  taxation  by  the  State 
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authorities,  notwithstanding  the  court  of  appeals  in  New  Yorli  has,  in  a  recent  de- 
cision, repudiated  its  authority,  and  insisted  upon  the  right  of  the  State  to  tax  such 
stoclis;  but  while  acknowledging  the  full  authority  of  that  ease,  so  far  as  it  supports 
the  claim  of  the  Federal  government;  I  deem  it  my  duty  to  urge,  on  behulf  of  the 
State,  the  analogies  legitimately  deducible  from  it,  so  far  as  they  support  her  right 
to  the  uncontrolled  exercise  of  her  own  sovereignty  within  constitutional  liuiits. 

It  will  doubtless  be  admitted,  that  except  the  restriction  upon  its  power  to  levy 
duties  upon  imports  and  exports,  the  power  of  taxation  in  a  State  is  unlimited,  and 
may  be  exercised  upon  all  property,  which  is  a  legitimate  subject  of  State  taxation, 
concurrently  with  the  exercise  of  the  same  powers  by  the  National  Governuient. 

The  decision  of  the  Supreme  Court  of  the  United  States  in  the  cases  of  McCuUoch 
vs.  State  of  Maryland,  4  Wheaton,  316,  and  Weston  vs.  City  Council  of  Charleston, 
-against  the  right  of  a  State  to  tax  the  United  States  Bank  and  United  States 'stocks, 
proceeded  upon  the  ground  that  it  was  an  attempt  to  impose  burdens  upon  the  ma- 
chinery by  which  the  government  of  the  United  States  exercised  its  constitutional 
powers;  that  as  the  taxing  power  was  necessarily  unlimited  and  capable  of  no  re- 
straint, save  the  discretion  of  the  authorities  which  imposed  it — the  power  of  taxa- 
tion once  admitted  implied  the  power  to  destroy. 

If,  then,  a  tax  imposed  upon  the  property  of  a  private  citizen,  by  reason  of  the 
nature  of  that  property,  is  void,  because,  in  the  language  of  the  court,  it  tends  to 
prostrate  the  National  Government  at  the  feet  of  the  States,  it  would  seem  that  a 
tax  levied  not  upon  the  property  of  a  citizen,  but  upon  the  very  machinery  by  which 
a  State  collects  her  current  revenue,  would  have  the  effect  to  prostrate  tlie  States  at 
the  feet  of  the  nation.  When  this  right  is  once  admitted,  it  seems  to  me  that  the 
power  of  the  nation  to  strike  down  all  State  sovereignty  by  a  blow  at  the  vital  power 
of  taxation,  must  also  be  conceded.  I  am  happy  to  be  able  to  add,  to  the  close,  and 
as  it  seems  tome,  conclusive  analogies  drawn  from  the  decided  cases,  the  weight  of 
a  high  authority  upon  all  questions  of  constitutional  construction. 

In  number  32  of  the  Federalist,  the  writer  says:  "Although  I  am  of  opinion 
that  there  would  be  no  real  danger  of  the  consequences  to  the  State  governineiits, 
which  seems  to  be  apprehended  from  a  power  in  the  Union  to  control  tliem  in  the 
levies  of  money,  yet  I  am  willing  to  allow  in  its  full  extent,  the  justness  of  the  rea- 
soning, which  requires  that  the  individual  States  should  possess  an  independent  and 
uncontrollable  authority  to  raise  their  own  revenues  for  the  supply  of  their  own 
wants,  and  making  this  concession  I  affirm  that  (with  the  sole  exception  of  duties 
upon  imports  and  exports)  they  would,  under  tlie  plan  of  the  convention,  retain 
"that  authority  in  the  most  absolute  and  unqualified  sense,  and  that  an  atteuiiit,  on 
the  part  of  the  National  Government,  to  abridge  them  in  the  exercise  of  it,  would 
be  a  violent  assumption  of  power,  unwarranted  by  any  article  or  clause  of  its  con- 
stitution." This  reasoning  is  adopted  and  its  force  recognized  in  the  cases  which 
I  have  cited.  If,  then,  the  power  of  taxation  implies  the  power  to  destroy,  is  not 
a  direct  tax  upon  tlie  State  revenue  eo  nomine,  an  essential  abridgment  of  this 
power  in  the  States  ? 

It  has  been  said  that  the  amount  involved  is  of  small  importance,  and  is  simply 
a  tax  on  speculators  in  tax-titles;  neither  of  these  statements  is  correct.  Tlie  cost 
of  the  stamps,  it  is  true,  might  be  charged  to  the  purchaser,  liut  not  without  a 
change  in  our  law.  As  it  now  stands,  the  State  officers  are  required  to  execute  a 
perfect  conveyance,  without  charge  to  the  purchaser,  but  if  paid  by  liim,  the  amount 
for  which  ths  State  might  sell,  would  be  decreased  by  an  amount  equal  to  the  in- 
creased expense.  It  was  urged  in  favor  of  the  power  of  the  States  to  tax  United 
States  stocks,  that  it  was  a  tax  on  the  citizen,  but  it  was  answered  "  by  so  much  as 
you  burden  these  securities  by  taxation,  by  so  much  you  depreciate  their  value." 
But  the  tax  of  one-tenth  of  one  per  cent,  upon  all  sales  by  county  auditors,  is  a 
direct  tax  upon  the  State  revenue.  She  cannot  charge  this  to  the  purchaser.  The 
lands  are  sold  for  the  amount  of  the  delinquent  taxes  of  former  years,  and  from  the 
proceeds,  one  mill  on  every  dollar  is  diverted  from  the  State  Treasury  into  that  of  the 
United  States.  This  is  no  light  tax  in  itself,  but  the  principle  it  inaugurates  would 
tolerate  the  diversion  of  the  entire  State  revenue  in  the  same  direction. 
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The  requirement  of  stamps  upon  certificates  and  patents  issued  by  the  State  im 
the  sale  of  school  lands,  is  more  doubtful,  and  is  perhaps  open  to  no  objection.  But 
while  I  entertain  little  doubt  of  the  soundness  of  the  doctrine,  which  I  have  en- 
deavored to  establish  as  an  abstract  proposition,  I  should  feel  a  great  disinclination 
to  urge  it  in  the  present  crisis  of  our  nation,  had  Congress  in  direct  terms  assumed 
the  exercise  of  this  power.  The  act  of  Congress,  however,  contains  no  allusion  tO' 
the  States,  and  asserts  no  right  to  tax  State  revenue.  I  am  of  opinion,  that  by  no 
known  rules  of  construction  can  the  act  be  held  to  extend  to  the  States  as  States,, 
and  believing  as  I  do  that  such  was  not  tiie  intention  of  Congress,  and  that  the 
commissioner  lias  been  misled  by  a  partial  view  of  the  facts,  L  suggest  that  you 
transmit  a  copy  of  this  communication  to  him,  and  if  upon  further  reflection,  and  a. 
submission  of  the  question  to  the  attorney  general  of  the  United  States,  should  it 
be  deemed  of  sufficient  importance,  the  decision  shall  still  be  adverse  to  views  here 
maintained,  I  shall  cheerfully  acquiesce  in  the  final  determination,  whatever  it 
may  be. 

St.  Paul,  February  20th,  1863.  G.  E.  COLE,  Atty.  Gen. 


To  the  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  a  letter  from  the  auditor  of  Morri- 
son county,  stating  that  certain  lands  in  that  county  were  sold  for  the  taxes  of  1858, 
and  previous  years,  and  bid  in  by  the  county,  and  the  certificates  assigned  to  an  in- 
dividual. That  the  assignee  not  paying  the  taxes  of  1859,  the  land  was  forfeited  to- 
the  State,  and  sold  under  the  provisions  of  the  act  of  March  11th,  1862;  and  that 
the  assignee  demands  of  the  purchaser  the  taxes  of  1858,'  and  previous  years,  with 
interest  at  25  per  cent.  And  the  auditor  enquires  whether  he  is  entitled  to  this,  or 
whether  he  has  forfeited  his  right  to  these  taxes  by  not  paying  subsequent  taxes.  I 
am  also  in  receipt  of  a  letter  from  the  county  attorney  of  that  county  upon  the  same 
subject,  which  states  the  additional  fact,  that  at  the  sale  in  January  last,  the  lands 
were  sold  not  only  for  the  taxes  of  1859,  which  were  due  to  the  county,  but  for  the 
taxes  of  1858  and  previous  years,  the  certificates  for  which  had  been  assigned  by  the 
county.  If  this  is  true,  it  renders  the  sale  as  to  the  lands,  void.  11  Shepley,  (Maine- 
K.)  386.  Sec.  1  of  chap.  4  of  Laws  of  1862,  only  authorizes  a  sale  for  taxes  which 
are  due  to  the  county,  and  when  lands  have  been  purchased  and  are  still  held  by 
the  county.  The  lands  should  have  been  sold  for  the  taxes  of  1859  only.  If  this 
had  been  done,  the  assignee,  by  reason  of  his  purchase  from  the  county,  would  have- 
stood  in  relation  to  the  public,  in  the  place  of  the  owner,  and  by  neglecting  to  pay 
the  subsequent  taxes,  would  have  forfeited  his  lien ;  upon  the  sale  he  would  have 
been  entitled,  like  any  other  owner  or  holder  of  a  lien,  to  have  redeemed  from  the 
purcl>aser  within  one  year,  and  if  he  had  not  perfected  his  lien,  by  obtaining  a  tax 
deed,  the  absolute  and  original  owner,  in  redeeming  from  him,  would  have  been 
comp-illed  to  pay  interest,  at  twenty-five  per  cent.  As  against  the  purchaser,  the 
assignee  could  make  no  such  claim. 

St,  Paul,  February  21st,  1863.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County: 

SiE  Your  favor  is  at  hand,  containfng  the  following  inquiry:  "Can  a  resident 
property  holder  and  tax  payer  of  a  school  district,  receive  into  his  family  a  person  of 
si?itabl-^  age  to  attend  school,  and  for  a  single  term  or  longer,  have  the  right  to  send 
such  person  to  the  school  in  his  district  without  paying  tuition."  Section  33  of 
chapter  1,  Laws  of  1862,  vests  a  discretion  in  the  trustees  in  regard  to  the  admis- 
sion of  scholars  from  an  adjoining  district,  and  declares  that  no  person  shall  have  a 
right  to  attend  school  out  of  his  district,  without  the  consent  of  the  trustees  of  the 
district  to  whose  school  he  desires  admission.  The  question  submitted  by  you  doubt- 
less, depends  somewhat  upon  the  intention  of  the  scholar;  while  a  parent  could  not 
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for  the  colorable  purpose  of  evading  the  law,  send  his  children  to  board  in  another 
district  for  the  mere  object  of  attending  school,  I  entertain  no  doubt  that  a  scholar 
actually  and  in  good  faith  domiciled  in  a  family  in  the  district,  would  be  entitled  to 
the  benefits  of  the  school  without  regard  to  the  residence  of  his  parents. 

St.  Paul,  Februaiy  22d,  1863.  G.  E.  COLE,  Atty.  Gen. 


Chas.  A.  Chapman,  Deputy  Auditor,  Blue  Earth  County :  , 

Sir:  I  am  in  receipt  of  your  favor,  stating  as  follows:  "  Tliat  the  person  elected 
to  fill  the  office  of  scliool  district  treasurer  did  not  offer  his  bond  until  about  the 
1st  of  February,  1863,  although  there  was  money  in  the  treasury  of  the  county  be- 
longing to  the  district  at  the  October  apportionment,  whicli  money  was  needed  to 
pay  the  debts  of  the  district,  but  which  they  could  not  get,  on  account  of  said 
failure  of  the  treasurer,  and  the  district  clerk  refuses  now  to  file  the  treasurer's  bond 
when  presented,  on  the  ground  that  the  office  is  vacant;"  and  I  am  asked: 

1st.  Does  the  fact  that  a  district  clerk  was  notified  of  liis  election  in  annual 
meeting,  and  accepted  the  office  verbally,  in  said  meeting,  constitute  him  clerk  of 
the  district  ?  The  election  and  qualification  constitute  him  clerk  of  the  district, 
but  although  it  is  his  duty  to  qualify  as  required  by  law,  the  provisions  of  sec.  8  of 
the  school  law  are  directory,  and  a  non-compliance  with  them  does  not,  of  itself, 
occasion  a  vacancy.  The  only  efEect  which  a  neglect  in  this  particular  could  have, 
would  be  to  authorize  his  predecessor  to  perform  the  duties  of  the  office  until  these 
acts  were  performed.    Sec.  7,  scliool  laws ;  21  Pick.  K.  75. 

2d.  Who  should  the  director  and  treasurer  elect,  iile  their  acceptance  with; 
the  former  clerk  or  the  one  newly  elected?  By  section  8,  the  acceptance  is  to  be 
filed  in  the  office  of  the  district  clerk.  The  office  is  permanent,  althougli  the  incum- 
bent may  change,  and  it  is  here  tlie  bond  sliould  be  filed.  At  tlie  election  in  Marcli 
last,  the  clerk  elect  would  doubtless  be  the  officer  entitled  to  act,  as  by  the  repeal  of 
the  act  of  1861,  the  town  clerk  had  ceased  to  act  as  district  clerk.  In  future  the 
clerk  of  the  preceding  year  will  continue  to  be  clerk  until  his  successor  is  not  only 
elected,  but  qualified.     Sec.  7 ;  21  Pick.  R.  75. 

3d.  How  long  a  time  can  the  treasurer  have,  by  law,  to  file  his  bond?  JTo  time 
is  specified  by  law  in  which  it  should  be  filed.  I  presume,  at  tlie  same  time  with 
the  filing  of  the  acceptance.  Should  he  neglect  to  do  this  within  this  time,  the  di- 
rector and  clerk  would,  probably,  under  the  provisions  of  section  15,  be  authorized 
to  declare  the  office  vacant,  and  to  fill  it  by  appointment;  but,  should  they  neglect 
to  do  so,  and  before  any  action  on  their  part  the  treasurer  should  tender  his  bond,  I 
think  it  would  be  the  duty  of  the  clerk  to  receive  it,  and  in  the  meantime,  the  former 
treasurer  under  section  7,  would  be  authorized  to  act.  I  do  not  think  that  the 
mere  neglect  to  file  the  bond,  without  any  action  on  the  part  of  the  director  and 
clerk,  can  be  regarded  as  creating  a  vacancy;  and  I  am  confirmed  in  this  belief,  by 
the  consideration  that  when  such  neglect  is  of  itself  sufficient  to  create  a  vacancy, 
the  legislature  declares  such  to  be  the  efEect  in  express  terras.  See  sec.  5,  chap.  2, 
and  sec.  3,  chap.  3,  Laws  1860. 

St.  Paul,  February  24th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  the  enclosed  letter  from  L.  Smith,  Esq.,  county  auditor 
elect,  of  Dakota  county,  inquiring  whether  purchasers  of  lands  at  tax  sales,  under 
the  act  of  March  11th,  1862,  are  entitled  to  a  deed  before  the  expiration  of  the  year 
allowed  for  redemption.  1  think  they  are.  Section  5  requires  the  execution  of  the 
deed,  upon  the  production  and  return  of  the  certificate  of  purchase,  and  there  is  no 
limitation  as  to  time.  Section  7  allows  an  action  to  be  commenced  for  the  purpose 
of  testing  the  validity  of  any  such  sale  within  one  year  from  the  recording  of  the 
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tax  dee^.  Section  9  declares,  that  a  certiflcate  of  redemption  issued  upon  redemp- 
tion  within  one  year,  shall  operate  to  defeat  the  tax  deed,  and  the  title  acquired  by 
the  purchaser  shall  revert  to  such  redemptioner.  This  section  evidently  contem- 
plates the  execution  of  a  deed  at  some  time  prior  to  the  expiration  of  the  period  of 
redemption. 
Sl.  Paul,  February  29th,  1863.  G.  E.  COLE,  Atty.  Gen. 


A.  G.  roster,  Esq.,  County  Auditor,  Watoashaw  County: 

Sir:  I  am  in  receipt  of  your  favor,  stating— 1st.  That  district  No.  1  embraces 
the  city  of  Wabashaw.  2d.  That  the  charter  of  that  city  contains  no  reference  to 
schools.    3d.  That  the  district  neglected  to  organize  in  May  last. 

You  inquire  whether  they  may  legally  organize  in  March  next.  They  may. 
There  is  no  clerk  authorized  to  give  the  notice  prescribed  by  section  19,  but  for  an 
annual  meeting,  this  is  not  absolutely  necessary  for  the  mere  purpose  of  electing 
officers.  You  state  further,  that  the  city  council  appointed  trustees  of  the  district, 
who  are  now  acting ;  that  the  clerk  so  appointed,  left  the  State,  and  the  remaining 
trustees  appointed  another  who  is  now  acting. 

That  the  commissioners  of  the  county  have  set  off  that  portion  of  district  No.  1, 
in  which  this  clerk  resides,  upon  petition  of  a  majority  of  the  voters  in  that  por- 
tion of  the  district  so  set  off,  and  yt>a  inquire  whether  such  person  can  legally  con- 
tinue to  act  as  clerk  of  district  No.  1.  I  do  not  understand  why  this  question  is 
raised,  as  I  have  already  informed  you  that  this  action  of  the  commissioners  was  a 
nullity.  The  clerk  would  therefore  still  have  the  right  to  act,  were  this  the  only 
objection,  but  I  am  unable  to  perceive  how  and  from  whence  the  city  council  ac- 
quired any  authority  to  act  in  the  matter.  By  section  38  of  the  school  law,  those 
cities  and  towns  alone  are  excepted  from  the  act  which  have  their  school  systems 
provided  for  by  special  enactment.  Such  you  state  is  not  the  case  with  the  city  of 
Wabashaw.  The  act  of  r862,  therefore,  embraces  all  the  districts  within  the  city 
limits.  The  officers  appointed  by  the  city  council  are  not  even  officers  de  facto. 
They  assume  to  act  by  no  color  of  right.  An  election  irregular  as  to  the  time,  place 
or  notice  of  it,  may  constitute  an  officer  defaoto,  whose  acts,  as  to  third  persons, 
will  be  valid,  but  an  appointment  to  an  office  by  aboard,  having  no  color  of  right 
to  act,  and  when  the  power  to  designate  the  incumbent  is  vested  in  a  distinct  au- 
thority, cannot  have  such  an  effect.  Baird  vs.  Bank  of  Washington,  11  Sergt.  & 
Eawle,  414. 

St.  Paul,  March  3d,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  D.  Blakely,  Secretary  of  State : 

My  Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  13th  inst.,  calling  my  at- 
tention to  sec.  11,  page  126,  Comp.  Stat.,  which  declares  "  That  no  person  who  is  a 
member  of  Congress  or  who  holds  any  office  under  the  State  or  United  States  shall 
exercise  the  office  of  Governor,"  and  inquiring  whether  my  attention  had  been  called 
to  that  section  when  preparing  my  opinion  upon  the  compatibility  of  the  office  of 
Governor  with  that  ol:  United  States  Senator.  In  reply  I  have  to  say  that  the  of- 
fice of  Governor  is  created  by  the  constitution  and  his  qualifications  defined,  (sec. 
3,  art  5.)  He  shall  have  attained  the  age  of  25  years,  he  shall  have  been  a  bona 
fide  resident  of  tlie  State  for  one  year,  he  shall  be  a  citizen  of  the  United  States,  he 
shall  hold  liis  office  for  two  years  and  until  his  successor  is  elected  and  qiialiiied. 
The  legislature  certainly  cannot  dispense  with  any  one  of  the  qualifications  required 
by  the  constitution  and  I  am  at  a  loss  to  perceive  how  it  is  competent  for  tliem  to 
prescribe  new  and  different  ones.  When  the  framers  of  that  instrument  intended 
a  restriction  of  the  nature  which  the  statute  in  question  seeks  to  impose,  they  did 
not  neglect  to  declare  such  intention  in  express  language.     Sec.  9,  art.  4. 

St.  Paul,  March  14th,  1863.  G.  E.  COLE,  Atty.  Gen. 
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J.  C.  Simmons,  Esq.,  County  Attorney,  Morrison  Co.: 

Sir:  I  am  in  receipt  of  your  favor,  stating  that  an  injunction  has  been  served 
upon  your  county  treasurer,  prohibiting  him  from  receiving  and  paying  certain 
county  orders,  and  enquiring  whether  parties  offering  such  orders  can  harm  him  for 
his  refusal  to  receive  them,  and  you  state  further,  that  the  treasurer  is  perhaps 
doubtful  whether  the  injunction  served  upon  him  is  in  conformity  with  law.  Of 
this  I  have  no  mfians  of  judging,  as  you  do  not  furnish  nie  with  copies,  and  I  can 
only  say  that  if  the  officer  by  whom  the  injunction  was  allowed  acted  within  his 
power  and  jurisdiction,  and  under  the  rules  of  the  court,  the  treasurer  would  be 
guilty  of  contempt  should  he  disobey  it,  (2  Barbour's  Ch.  Pr.  274,)  and  it  will  fur- 
nish a  justification  to  the  officer  for  refusing  to  receive  such  orders. 

2d.  You  enquire  whether  the  county  commissioners  can  remove  the  treasurer 
for  refusing  to  receive  such  orders,  under  the  circumstances  stated.  Certainly  not. 
Even  were  there  no  injunction,  1  do  not  see  what  power  they  would  possess  to  remove 
him.  Section  14,  treasurer's  law,  1860,  prescribes  the  only  cases  in  which  they  may 
remove,  and  contains  no  reference  to  a  case  of  this  character. 

St.  Paul,  March  25th.  1863.  G.  E.  COLE,  Atty.  Gen. 


John  L.  Macdonald,  Esq.,  Co.  Atty.,  Seott  Co. : 

Sir:  I  have  examined  the  bonds  given  in  the  case  of  State  against  Hinds,  as  re- 
cognizance to  appear  for  examination  before  the  justice,  referred  to  me  by  your 
communication  of  the  28d  inst.,  and  am  of  opinion  that  they  are  fatally  defective. 
The  point  made  by  the  defendants,  that  a  bond  taken  where  the  statute  authorizes 
a  recognizance  is  void,  is  not  perhaps  tenable,  provided  the  bond  contained  the  es- 
sential recitals  required  in  a  recognizance,  and  only  differed  in  a  matter  of  form. 
The  cases  relied  on  by  the  defendants  of  Johnson  vs.  Eandall,  7  Mass.  340,  and  Mer- 
rill vs.  Prince,  Id.  396,  proceed  upon  the  ground  that  as  the  statute  required  a  bond, 
and  the  court  might  relieve  against  the  penalty  In  cases  "of  hardship,  whereas  upon 
the  forfeiture  of  a  recognizance  the  court  possessed  no  such  power,  the  taking  of  the 
latter  would  seriously  prejudice  the  rights  of  a  defendant,  the  cases  I  think  have 
little  or  no  application  to  the  one  before  me.  But  whatever  its  form  there  are  cer- 
tain essential  recitals  the  omission  of  which  will  invalidate  it.  No  proceeding  of  a 
court  of  special  or  limited  juriF^'iction  will  be  valid  unless  competent  authority  for 
the  purpose  appears  affirmatively  upon  its  face.  The  recognizance  should  state 
the  ground  upon  which  it  is  taken,  so  that  it  may  appear  that  the  magistrate  taking 
it  had  competent  authority  to  demand  and  receive  it. 

The  instruments  submitted  to  me  are  defective  in  the  following  particulars:  1st. 
They  run  to  the  county  of  Scott  instead  of  the  State  of  Minnesota.  2d.  It  does  not 
appear  from  them  that  any  proceedings  whatever  were  instituted  before  any  court 
or  justice,  or  that  any  complaint  was  ever  made  charging  the  party  with  any  crime, 
or  that  the  recognizance  was  entered  into  by  order  of  any  court;  it  requires- him  to 
appear  before  no  court  for  examination.  The  condition  merely  recites  that  I.  R. 
Hinds  has  been  arrested  on  a  charge  of  forgery,  and  has  called  for  an  adjoiu-nment, 
and  the  adjournment  has  been  granted  to  the  14th  day  of  October,  1858,  at  10 
o'clock.  Now,  if  the  said  Hinds  appears  on  that  day,  and  abides  the  order  of  the 
court,  &c.  This  is  the  lirst  allusion  to  any  court  in  the  whole  instrument.  "When 
and  before  what  court  he  is  to  appear  is  not  stated.  A  recognizance  is  matter  of 
record,  and  the  facts  sufficient  to  support  it  must  be  stated  and  cannot  be  proved  by 
matter  in  pais. 

If  any  authorities  are  necessary  I  refer  you  to  People  vs.  Koeber,  and  People  vs. 
Young,  7  Hill,  39  and  44;  Commonwealth  vs.  Downey,  9  Mass.  520;  Common- 
wealth vs.  Daggett,  16  Mass.  447;  Bridge  vs.  Ford,  4  Mass.  641.  The  remaining 
question  put  by  you,  I  have  had  more  difficulty  about.  You  state  that  the  chair- 
man of  the  board  signed  in  blank  a  number  of  county  orders,  and  that  the  register 
attested,  filled  up  and  issued  duplicate  copies,  and  that  in  certain  cases  where  ju- 
rors' certificates  had  been  received  for  taxes  he  issued  and  attested  orders  upon 
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these,  and  inquire  wlietlier  this  was  not  an  official  act  for  which  his  sureties  will 
be  liable,    ^ec.  2,  page  156,  Comp.  Stat.,  requires  the  register  to  give  a  bond  \vitli« 
good  and  sufficient  sureties  in  the  penal  sum  of  one  thousand  dollars  conditioned 
that  he  will  faithfully  and  impartially  discharge  the  duties  of  his  ollice. 

Sec.  7,  page  157,  dtelares  that  the  register  shall  attend  the  meetings  of  the  board, 
and  do  and  perform  all  duties  imposed  by  law,  and  the  clerk  of  the  board  shall  keep 
minutes  of  the  proceedings  and  all  accounts  of  the  county,  shall  attest  all  orders  is- 
sued by  the  county  and  enter  them  in  numerical  order  in  a  book  to  be  kept  for  the 
purpose.  At  the  time  when  the  acts  were  committed  these  sections  were  in  force. 
The  practice  of  the  county  commissioners  seems  to  have  been  extremely  loose,  and 
it  may  be  doubtful  whether  a  fraud  in  filling  up  orders  signed  in  blank,  or  in  mis- 
appropriating orders  entrusted  to  him,  would  be  regarded  as  done  while  acting  offi- 
cially, but  in  attesting  orders  and  entering  them  numerically,  and  in  keeping  the 
accounts  of  the  county  he  was  acting  strictly  in  the  line  of  his  duty,  and  by  attest- 
ing orders  known  to  him  to  be  fraudulent,  and  entering  them,  or  by  neglecting  to 
enter  any  orders  issued  by  him,  he  was  guilty  of  official  malfeasance,  for  which  I 
think  his  bondsmen  would  be  liable. 

St.  Paul,  March  27th,  1863.  G.  E.  COLE,  Atty.  Gen. 


E.  P.  Dorival,  Esq.,  County  Auditor,  Houston  County; 

I  am  in  receipt  of  your  favor  inquiring  "  whether  school  district  trustees  have 
power  to  hire  money  to  build  a  school  house."  I  think  not.  Corporations,  and  es- 
pecially quani  corporations,  have  only  those  powers  specifloally  granted  to  them  by 
statute,  and  such  others  as  are  necessary  for  carrying  into  execution  those  specific- 
ally conferred.  By  sec.  10  of  the  school  law  the  trustees  are  authorized  "to  build, 
hire,  or  purchase  a  school  house  out  of  funds  promded  for  that  purpose."  By  t^e 
5th  sub-division  of  sec.  26^the  manner  of  providing  such  funds  is  specifically  indi- 
cated. The  case  of  schoofdistrict  iSTo.  7,  in  Wright  County,  v.  Thompson,  5  Minn. 
Eep.  280,  fully  sustains  this  position. 

St.  Paul,  March  28th,  1863.  G.  E.  COLE,  Atty.  Gen. 


E.  C.  Severance,  Esq.,  County  Auditor,  Dodge  County ; 

Sir:  I  am  in  receipt  of  your  favor  of  the  27th  ult.,  stating  that  in  1858  and  1859 
the  county  commissioners  apportioned  the  school  money  from  the  total  amount  lev- 
ied instead  of  the  amount  collected,  and  allowed  the  treasurer  to  pay  accordingly. 
Under  this  method  many  districts  were  largely  overpaid  and  others  were  not  paid. 

In  1860  the  county  board  requested  the  auditor  to  retain  the  money  from  districts 
that  had  been  overpaid,  and  apply  the  same  to  districts  that  had  not  been  paid. 

You  enquire  whether  you  have  any  right  to  retain  money  from  any  of  the  present 
school  districts  when  the  territory  is  the  same  as  1858  and  1859. 

Sec.  69,  page  359,  which  was  in  force  in  1858  and  1859,  directs  the  commissioners 
to  make  an  apportionment  of  the  money  in  the  county  treasury  for  the  support  of 
schools,  &c.,  among  the  districts  as  therein  directed.  The  law  is  the  same  in  both 
cases. 

The  commissioners  have  disregarded  the  law  in  the  first  instance,  and  in  order  to 
meet  the  consequences  of  this  mistake  they  ask  the  auditor  to  disregard  it  again. 
It  Is  an  old  and  homely  adage  "  that  tiDo  wrongs  cannot  make  a  right."  The  com- 
missioners have  no  authority  over  the  school  fund  under  the  present  law ;  the  duties 
of  the  auditor  are  prescribed  by  law;  he  is  simply  an  executive  officer,  and  neither 
at  his  own  instance  nor  upon  the  request  of  any  other  officer  or  board  has  he  a  right 
to  depart  from  them. 

St.  Paul,  April  1st,  1863.  G.  E.  COLE,  Atty.  Gen. 
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r.  Joss,  Esq.,  County  Auditor,  Goodhue  County: 

Dear  Sir:  In  answer  to  the  first  inquiiy  contained  in  your  favor  of  the  15th 
ult.,  1  refer  you  to  page  20  of  published  decisions  of  this  office.  If  any  oath  is  re- 
quired by  the  present  school  law,  the  provision  is  directory  merely,  and  tlie  acts  of 
a  district  officer  without  it  will  be  valid;  no  expresS  provision  of  this  character 
exists  however. 

2d.  You  inquire  "  if  the  teacher's  contract  is  not  made,  signed  and  filed  with  the 
district  clerk  until  after  the  term  of  his  or  her  service  has  expired,  will  the  contract 
be  binding  on  the  district,  and  can  the  clerk  draw  an  order  on  the  treasurer  for  the 
money  without  making  himself  personally  liable."  The  provisions  of  section  12 
specifying  the  manner  of  making  a  contract  with  the  teacher,  and  directing  that  it 
shall  be  filed  with  the  clerk,  are  doubtless  for  the  information  of  that  officer  in 
drawing  his  orders,  and  the  time  of  filing  and  signing  cannot  be  material.  It  the 
teacher  has,  pursuant  to  a  verbal  contract,  performed  the  stipulated  services  and 
produces  and  files  the  contract  reduced  to  writing,  as  prescribed  by  statute,  with  the 
clerk,  he  or  she  is  entitled  to  the  order  and  the  clerk  will  not  on  that  account  incur 
any  personal  responsibility. 

3d.  You  inquire,  "  has  either  two  of  the  trustees  power  to  make  a  contract  and 
<io  other  business  and  make  it  binding  on  the  district?  "  Sub-division  3,  page  114, 
€omp.  Stat.,  declares  "  that  all  words  purporting  to  give  a  joint  authority  to  three 
or  more  public  officers  or  other  persons,  shall  be  construed  as  giving  such  authority 
to  a  majority  of  such  officers  or  other  persons,  unless  it  shall  be  otherwise  expressly 
declared  in  the  law  giving  the  authority."    See  also  7  Gray.  Mass.  Eep.  131. 

St.  Paul,  April  3d,  1863.  G.  E.  COLE,  Atty.  Gen. 


J.  Ii.  McDonald,  Esq.,  County  Attorney,  Scott  County: 

Sir:  I  am  in  receipt  of  your  favor  desiring  my  construction  of  an  act  entitled 
"An  act  to  amend  sections  30  and  31  of  chapter  104  of  the  Public  Statutes,  relating 
to  indictments  and  presentments  by  the  grand  jury,"  approved  March  5,  1863.  In 
reply  I  have  to  say  that  I  understand  that  there  are  three  distinct  classes  of  cases 
embraced  in  the  law. 

1st.  No  indictment  shall  be  found  in  any  case  unless  the  defendant  has  been  first 
examined  and  held  to  bail  by  a  magistrate. 

2d.  In  all  other  cases  which  were  offences  at  common  law,  and  the  gist  of  which 
is  not  a  private  injury,  they  shall  proceed  by  presentment. 

3d.  In  all  cases  which  were  not  criminal  at  common  law,  and  the  gist  of  which 
is  a  private  injury,  they  shall  proceed  neither  by  presentment  or  indictment  until 
the  matter  has  been  investigated  by  a  magistrate.  That  is,  the  grand  jury  shall 
initiate  no  proceedings  in  cases  of  this  character. 

St.  Paul,  April  10th,  1863.  G.  E.  COLE,  Atty.  Gen. 

N.  E.  Nelson,  Esq.,  "County  Auditor,  SiTjley  County : 

Sir:  Your  favor  is  at  hand.  In  answer  to  the  first  question,  I  have  to  say  that 
my  opinion  of  October  8th,  1862,  page  14,  and  the  decisions  as  published,  were  given 
upon  reflection  and  the  examination  of  authorities,  and  as  at  present  advised,  I  am 
not  disposed  to  change  or  modify  them.  They  are  to  be  regarded  by  school  officers 
as  the  rules  of  this  office.  The  directions  of  the  State  Superintendent  published  on 
the  first  page  of  the  decisions,  seems  to  cover  the  case  stated  in  your  second  ques- 
tion. The  county  auditor  is  required  to  apportion  the  public  moneys  in  October  and 
March;  he  is  also  required  to  make  his  report  to  the  State  Superintendent  in  Xo- 
vember.  The  basis  upon  which  only  the  apportionment  of  both  county  and  State 
funds  can  be  made,  is  the  reports  of  district  clerks.  If  these  are  delayed  the  appor- 
tionment cannot  be  made,  and  the  entire  school  system  and  finances  of  the  State 
are  thrown  into  confusion.  If  but  one  district  of  the  county  makes  a  report  to  the 
auditor,  he  can  only  report  the  number  of  scholars  in  that  district  as  the  quota  of 
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the  county,  and  the  State  Superintendent  can  only  apportion  to  such  county  the 
school  money  properly  belonging  to  that  district.  Shall  the  district  thus  complying 
with  the  law  be  required  to  share  a  fund  of  which  it  has  already  but  its  just  pro- 
portion among  other  districts  who  have  occasioned  the  deficiency  of  the  sum  appor- 
tioned to  the  county  by  their.own  delinquency,  or  that  of  their  officers,  for  which 
they  are  responsible?  This  certainly  is  not  justice,  nor  is  it  within  the  spirit  of  the 
act.  Any  delay  which  does  not  afEect  the  apportionment  may  be  disregarded.  So 
far  the  law  is  directory,  but  the  absence  of  reports  will  justify  the  officer  making 
apportionment  in  disregarding  the  delinquent  districts,  and  school  moneys  should 
be  distributed  by  the  county  auditor  to  those  districts  who  have  entitled  themselves 
to  them  by  a  report  made  in  season  to  govern  the  action  of  the  superintendent. 

In  some  States  the  consequences  of  a  neglect  to  report  are  fixed  by  law;  in  the 
absence  of  tliis  I  can  see  no  alternative  between  a  failure  of  the  law  from  want  of 
power  to  enforce  it  and  holding  school  district  officers  to  a  strict  compliance.  The 
provisions  of  the  law  are  reasonable,  easily  understood,  and  nothing  but  wilful  mis- 
conduct or  culpable  negligence  can  ever  deprive  a  district  of  its  share  of  the  fund 
under  this  ruling.  I  hold,  therefore,  that  with  the  limitations  which  I  have  stated 
the  law  is  in  this  particular  imperative. 

As  all  decisions  are  intended  to  govern  future  cases,  I  have  stated  above,  in 
general  terms,  what  I  regard  as  the  correct  construction  of  the  general  school  law. 
At  the  last  apportionment  of  the  State  Superintendent  he  did  what  was  perhaps  not 
strictly  regular,  viz. :  took  the  reports  of  the  previous  year  as  a  basis  in  cases  in 
which  no  report  was  made  this  year,  and  the  legislature,  with  a  view  to  protect  dis- 
tricts from  the  consequences  of  past  neglect,  passed  a  special  act  authorizing  dis- 
tricts so  in  default  to  make  their  reports  by  the  first  of  March,  and  declaring  that 
districts  so  making  returns  should  share  in  the  March  apportionment  of  the  present 
year.  The  above  decision,  therefore,  does  not  extend  to  the  apportionment  of  March 
last. 

St.  Paul,  April  10th,  1863.  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mcllrath,  State  Auditor : 

I  am  in  receipt  of  a  communication  from  the  auditor  of  Anoka  county,  making 
the  following  inquiries.  As  the  communication  should  have  been  addressed  to  you, 
I  answer  through  you:  The  auditor  says  that  "  A's  house,  occupied  by  a  tenant, 
was  sold  February  28  th,  1863,  to  13,  for  taxes  of  1859  and  previous  years.  C  holds 
a  mortgage  on  the  house," 

1st.  Can  B  take  possession  of  the  house  upon  the  receipt  of  the  tax  deed?  For 
answer  I  refer  you  to  the  second  opinion,  page  27,  published  decisions  of  this  office. 

2d.  Can  C  redeem  ?  I  have  no  doubt  that  a  mortgagee  is  entitled  to  redeem  from 
a  tax  sale.  In  the  opinion  above  referred  to,  I  have  said  that  under  section  3  of 
chapter  4,  Laws  of  1862,  the  mortgagor  is  the  owner  before  foreclosure.  That  sec- 
tion declares  that  the  surplus  money  realized  from  any  sale  under  that  act,  is  to  be 
paid  to  the  party  owning  the  same  at  the  time  of  forfeiture.-  No  words  are  used 
intimating  that  the  assignee  of  the  owner  or  the  holder  of  a  lien  is  entitled  to  the 
surplus  as  against  the  owner.  Section  9  of  the  same  act,  however,  allows  a  re- 
demption by  the  person  who  owned  the  same  at  the  time  of  forfeiture,  or  his  repre- 
sentatives or  assigns.  In  conveyancing,  the  word  assigns,  embraces  all  those  to 
whom  rights  have  been  transmitted  by  particular  title,  such  as  sale,  gift,  legacy, 
transfer  or  cession,  (Bouvier's  Law  Diet,  title  "Assigns,")  and  applies  as  well  to 
mortgagees,  as  to  holders  of  unconditional  conveyances.  Section  106,  chap.  6,  Laws 
of  1862,  recognizes  the  right  of  mortgagees  to  pay  the  taxes  on  the  property  em- 
braced in  the  mortgage,  and  make  the  sum  so  paid  a  lien  upon  the  land.  Independ- 
ent of  statute,  the  right  would  doubtless  exist  at  common  law.  There  is  no  dis- 
tinction, in  principle,  between  a  right  to  pay  taxes  before  sale,  and  the  right  to  re- 
deem afterwards,  and  I  am  clearly  of  opinion  that  the  Legislature  have  made  none. 

St.  Paul,  April  10th,  1863.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  McHrath,  State  Auditor : 

Sib  :  I  am  in  receipt  of  your  favor,  referring  to  me  a  communication  from  the 
county  auditor  of  Fillmore  county.  Tlie  question  upon  wiiich  my  opinion  is  de- 
sired, seems  to  be,  whettier,  in  making  settlements  with  town  or  school  district 
treasurers,  the  county  auditor  should  draw  his  order  for  the  gross  amount  collected, 
or  for  an  amount  less  the  fees  allowed  by  law  to  the  county  treasurer  for  making 
the  collection. 

I  cannot  see  that  there  is  any  room  for  doubt  upon  this  point.  Section  4  of  chap- 
ter 2,  of  Laws  of  1861,  declares  that  after  deducting  delinquent  taxes  and  the  col- 
lection fees  allowed  the  treasurer  from  the  several  taxes  charged  on  the  duplicate  in 
a  just  and  ratable  proportion,  he  shall  be  held  liable  for  the  balance,  and  section  5 
of  the  same  chapter  declares  that  the  auditor  shall  credit  each  township,  city,  in- 
corporated village  or  school  district  with  the  net  amount  so  collected.  It  is  the  net 
amount,  after  deducting  expenses  of  collection,  that  is  to  be  paid.  The  treasurer  is 
right,  and  may  retain  his  fees. 

St.  Paul,  April  13th,  1863.  G.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County: 

Dear  Sie:  I  am  in  receipt  of  your  favor  of  the 7th  inst.,  stating  that  "certain 
scholars  resided  in  a  school  district  when  the  October  report  was  made,  moved  into 
another  and  attended  school  in  still  another,"  and  enquiring  where  they  shall  draw 
their  school  money  under  the  March  apportionment. 

Undoubtedly  in  the  district  in  which  they  resided  when  the  report  was  made. 
The  October  reports  are  the  data,  and  the  only  data,  upon  which  all  apportionments 
are'or  can  be  properly  made.  Section  24  declares  that  the  auditor  shall  make  the 
apportionment  in  proportion  to  the  number  of  scholars  in  the  district,  between  the 
ages  of  5  and  21,  as  shown  by  the  reports  of  the  several  districts. 

St.  Paul,  April  13th,  1863.  G.  E.  COLE,  Atty,  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sib:  I  am  in  receipt  of  your  favor  stating  that  a  certain  party  has  organized 
under  the  general  banking  law,  by  making  and  filing  with  the  register  of  deeds,  and  in 
your  office,  the  certificate  required  by  section  11,  page  856,  Compiled  Statutes.  That 
having  done  no  business  as  a  bank,  he  addresses  a  letter  to  you  saying  the  bearer 
desires  to  file  a  certificate  and  organize  under  the  same  name,  and  that  he  has  dis- 
posed of  the  plate  of  the  bank  to  the  party  applying,  and  consents  to  the  granting 
of  the  application.  A  person  or  company  filing  the  certiflcaie  prescribed  by  that 
section  becomes  an  incorporation,  and  is  clothed  with  all  the  franchises,  rights  and 
privileges,  and  assumes  all  the  obligations  of  a  corporation  as  fully  as  if  incorporated 
by  a  special  enactment.  As  a  corporation  the  franchises  can  only  be  surrendered 
by  some  formal,  solemn  act  of  the  corporation,  and  not  then  until  accepted  by  the 
State.    24  Pick.  53. 

Upon  filing  the  certificate  the  corporation  became  invested  with  the  power  to  con- 
tract debts  and  transact  business,  and  a  letter  from  the  corporators  (althoug)i  prob- 
ably stating  the  facts  in  this  present  case)  would  as  a  general  rule  furnish  very 
inadequate  proof  that  debts  had  not  been  contracted.  You  should  refuse  to  allow 
the  filing  of  a  second  certificate.  A  transfer  of  the  stock  by  the  present  stockholders 
to  the  person  now  applying,  is  the  proper  method  of  obtaining  the  object  sought. 
But  it  is  said  that  the  present  stockholders  fear  that  under  the  provisions  of  section 
20  they  will  incur  a  responsibility  for  all  the  transactions  of  the  bank  for  one  jear 
after  the  transfer  of  their  stock.  The  language  is,  "  the  stockholders  in  each  bank 
shall  be  individually  liable  in  amount  equal  to  double  the  amount  of  stock  owned 
by  thiem,  for  all  the  debts  of  such  bank,  and  such  individual  liability  shall  continue 
for  one  year  after  any  sale  or  transfer  of  stock  by  any  stockholder." 
8 
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The  statute  c?-eaKrap' personal  liability  in  stockholders  being  a  wide  departure  from 
the  rules  of  the  common  law,  must  be  construed  strictly,  and  not  extended  bayond 
the  limits  to  which  it  is  confined  by  the  statute.    4  Cush.  199. 

The  various  statutes  creating  such  liability  have  been  varioualy  construed  in  dif- 
ferent States.  In  New  York  the  liability  is  confined  to  those  who  were  stockholders 
at  the  time  the  debt  was  contracted.  5  Denio,  573.  In  Massachusetts  it  is  extended 
both  to  these  and  to  those  who  are  stockholders  at  the  time  the  suit  is  brought;  11 
Cush.  188;  but  in  no  State  has  it  been  held  to  extend  to  those  who  were  stock- 
holders at  neither  of  these  periods.  While  stockholders  who  are  such  when  the  debt 
is  contracted  have  a  voice  in  the  management  of  the  corporate  affairs,  and  a  control 
of  its  concerns,  and  while  those  who  purchase  subject  to  existing  debts  do  so  gener- 
ally at  a  reduced  price,  or  at  least  have  full  means  of  ascertaining  the  liabilities  which 
they  are  about  to  incur,  there  may  be  some  show  of  reason  in  subjecting  them  to 
this  responsibility,  but  to  hold  all  retiring  stockholders  as  guarantors  of  the  solvency 
of  an  institution  over  whose  affairs  they  have  ceased  to  exert  an  influence,  seems 
neither  consonant  with  reason  nor  justice.  I  think  the  last  clause  limiting  the  lia- 
bility to  one  year  (and  which  I  may  add  is  not  contained  in  the  statutes  of  either  of 
the  States  to  which  I  have  alluded)  was  intended  to  limit  rather  than  to  enlarge  the 
liability  of  stockholders,  and  instead  of  making  them  liable  for  debts  contracted 
after  the  transfer,  operates  to  prevent  any  liability  for  those  incurred  before,  unless 
suit  is  brought  within  one  year  from  the  date  of  the  transfer. 

St.  Paul,  April  14th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Robert  T.  Fisk,  Esq.,  Private  Secretary,  Executive  Department : 

Dear  Sik:  I  am  in  receipt  of  your  favor  enclosing  a  communication  from  the 
Consul  General  of  Bavaria,  at  Philadelphia,  desiring  information  of  the  extent  of 
the  rights  of  married  women  to  hold  and  convey  property  in  this  State.  In  reply  I 
have  to  say  that  married  women  in  this  state  may,  without  any  marriage  settle- 
ment or  other  contractor  agreement  with  the  husband,  hold  in  their  own  name  and 
without  the  intervention  of  trustees,  all  the  real  and  personal  estate  acquired  be- 
fore marriage,  either  by  labor  or  by  inheritance,  gift,  grant  or  devise,  and  also  such 
as  tliey  may  acquire  after  marriage  in  any  of  the  above  modes  except  the  first,  and 
t^ie  rents,  profits  and  increase  of  all  real  estate  so  acquired.  This  property  is  not 
liable  for  the  husband's  debts  and  for  those  of  the  wife  only  contracted  before  mar- 
riage, and  such  other  as  may  have  been  contracted  for  the  improvement  of  her  es- 
tate, or  with  reference  to  and  upon  the  credit  of  such  estate.  She  cannot,  however, 
during  coverture  convey  or  dispose  of  any  such  property  without  tiie  consent  of  her 
husband,  except  by  order  of  the  district  court  of  the  judicial  district  in  which  she  is 
a  resident,  or  her  property,  if  real  estate,  is  situated.  In  cases  wliere  the  husband, 
from  want  of  mentfl  capacity,  sobriety,  disposition  or  ability  fails  to  make  adequate 
provision  for  the  support  of  his  family,  the  wife,  in  her  own  name  and  for  her  sole 
benefit,  is  authorized  to  prosecute  any  business  or  pursuit  which  she  is  capable  of 
conducting  in  all  respects  as  a  femme  sole.  In  such  cases  her  stock  in  trade  is  not 
subject  to  his  control  or  liable  for  his  debts,  and  she  may  in  these  cases  dispose  of 
goods  in  the  ordinary  course  of  business  without  his  consent. 

This,  I  believe,  embraces  all  the  inquiries  of  the  Consul,  and  the  substance  of  our 
statute  laws  upon  this  subject.  It  is  not  necessary  to  observe  that,  save  as  modi- 
fied by  the  statute  law  of  the  State  of  which  the  foregoing  is  a  general  statement, 
the  common  law  prevails, 

St.  Paul,  April  20th,  1863.  G.  E.  COLE,  Atty.  Gen. 

H.  Kins,  Esq.,  County  Auditor,  Wright  County : 

Sir:  I  am  in  receipt  of  your  favor  enquiring  how  a  school  district  which  has 
neglected  to  organize  under  the  new  law  may  do  so,  and  whether  a  district  whicli 
has  neglected  to  organize  until  this  time  still  remains  a  legal  school  district.    It 
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does.  Sec.  7  of  the  school  law  authorizes  three  freeholders  to  call  a  meeting  when 
new  districts  are  formed  under  this  act.  This  section  refers  to  the  creation  of  new 
districts  as  provided  by  section  5,  rather  than  to  the  case  stated  by  you.  I  think, 
however,  that  at  a  meeting  called  in  that  manner  the  district  may  elect  officers  who 
will  at  least  be  officers  cle  facto,  and  will  have  power  to  bind  the  district  by  con- 
tracts. I  would  not  advise,  however,  the  levy  of  a  tax  at  a  meeting  so  called.  I 
think  it  would  be  better  for  the  district  to  wait  until  the  time  prescribed  by  law 
for  the  next  annual  meeting  before  attempting  this.  The  report  of  the  clerk  de 
facto  elected  at  a  meeting  called  as  I  have  suggested,  will  entitle  the  district  to  its 
share  of  the  public  moneys. 
St.  Paul,  May  7th,  1863.  G.  E.  COLE,  Atty.  Gen. 


T.  E.  Huddleston,  Esq.,  County  Attorney,Dakota  Co.: 

Sir:  I  am  in  receipt  of  your  favor  enquiring  whether  taxes  must  be  paid  before 
the  record  of  a  sheriff's  certificate  under  chapter  19,  Laws  1862.  The  principle 
which  must  govern  the  case  is  somewhat  analogous  (although  not  precisely  so)  to 
that  embraced  in  my  decision  of  February  20th,  page  26,  published  decisions  of  this 
office.  Tlie  character  of  the  title  held  under  the  mortgage  materially  changes  upon 
a  foreclosure  sale,  under  ch.  19,  and  thereafter  the  title  is  so  far  vested  in  the  mort- 
gagee as  to  be  liable  to  be  seized  and  sold  upon  an  execution  against  him.  See 
page  74,  Laws  1862.  If  the  property  is  not  redeemed  it  becomes,  without  further 
act  or  paper  title  absolute  in  the  purchaser.  If  the  proceedings  cannot  be  stopped 
at  this  point  until  the  taxes  are  paid  and  the  land  transferred  for  the  taxation,  the 
auditor  Joses  control  of  such  transfers,  and  the  object  of  the  law,  viz.:  the  settle- 
ment of  all  tax  accounts  between  the  public  and  the  original  owner,  prior  to  a 
transfer  of  title,  is  evaded.    I  think  the  taxes  must  be  paid. 

St.  Patjl,  May  10th,  1863.  ,  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  1  am  in  receipt  of  your  favor,  enclosing  communication  of  county  auditor 
of  Carver  county,  stating  that  the  town  of  Liberty  has  been  organized  from  terri- 
tory originally  constituting  a  part  of  the  fractional  towns  of  Chaska  and  Carver, 
without  submitting  the  question  to  the  voters  of  those  towns,  and  the  auditor 
thinks  there  is  a  conflict  between  section  23,  page  139,  of  the  Session  Laws  of  1860, 
and  section  1,  page  113,  same  session,  (as  amended  by  chapter  67,  Laws  1862.) 
There  is  no  conflict  between  them.  Both  sections  are  to  be  construed  together  and  can 
be  readily  harmonized.  Sec.  1  as  amended,  authorizes  an  organization  upon  the  peti- 
tion of  a  majority  of  the  legal  voters  of  any  congressional  township  containing  twenty- 
five  legal  voters.  This  section  standing  alone  will  apply  to  all  cases  in  which  the 
territory  sought  to  be  organized  has  not  already  been  created  into  a  town  or  annexed 
to  the  territoiy  of  an  existing  organization,  and  in  the  organization  of  towns  in  new 
and  sparsely-settled  counties  will  be  of  very  general  application.  But  section  23  in- 
corporates a  proviso  upon  the  former  section  which  applies  only  in  cases  in  which 
the  disintegration  of  an  existing  town  will  be  the  result  of  a  new  organisation,  and 
in  such  cases  operates  as  a  limitation  upon  section  1.  If  therefore  the  towns  of 
Chaska  and  Carver  contain  less  than  36  sections,  the  section  applies,  and  the  at- 
tempted organization  is  a  nullity. 

St.  Paul,  May  12th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Wm.  P.  Dole,  Commissioner  of  I^ian  AflFairs : 

Sir:  My  attention  has  been  called  by  the  Commissioner  of  the  State  land-office 
to  a  notice  bearing  your  signature,  published  in  the  daily  papers  of  St.  Paul,  in 
which  you  offer  for  sale  certain  lands  located  within  the  limits  of  the  Winnebago 
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reservation  in  this  State,  and  denominated  "  Winnebago  Trust  Lands."  The  list 
published  by  you  embraces  several  sections  numbered  16  and  36,  which  are  claimed 
by  the  Slate  of  Minnesota  under  certain  acts  of  congress,  passed  March  3d,  1849, 
and  February  26th,  1857.  I  desire  to  enter  a  protest  on  behalf  of  the  State  of  Min- 
nesota, against  the  sale  or  disposition  of  the  sections  above  mentioned,  pursuant  to 
said  notice,  for  the  following  reasons. 

1st.  By  the  provisions  of  section  18,  of  an  act  entitled  "An  act  to  establish  the 
territorial  government  of  Minnesota,"  approved  March  3d,  1849,  it  was  declared 
"that  when  the  lands  in  said  territory  should  be  surveyed,  &c.,  sections  numbered 
36  and  16  in  each  township  in  said  territory  shall  be  and  the  same  are  hereby  re- 
served for  the  purpose  of  being  applied  to  schools  in  said  territory,  and  in  the  State 
and  territories  hereafter  to  be  created  out  of  the  same."  At  the  time  of  the  passage 
of  this  act,  the  lands  embraced  in  the  "Winnebago  reservation,  in  common  with  all 
lands  within  the  present  territorial  limits  of  the  State  of  Minnesota,  west  of  the  Mis- 
sissippi river,  were  held  by  the  Sioux  tribe  of  Indians,  by  the  right  or  title  of  occu- 
pancy. Any  argument  drawn  from  this  fact,  however,  would  apply  as  well  to  all 
other  lands  in  the  State  west  of  the  Mississippi,  and  if  a  construction  should  prevail 
which  would  deprive  the  school  fund  of  the  sections  in  question,  the  entire  Congres- 
sional grant  would  be  rendered  nugatory  and  void.  The  nature  of  this  Indian  title, 
however,  has  been  settled  by  judicial  determination.  It  is  merely  a  precarious  right 
of  occupancy,  the  fee  simple  being  in  the  United  States.  Fletcher  vs.  Peck,  6 
Cranch,  87. 

The  United  States,  then,  the  owners  of  these  lands  in  fee  simple,  by  the  act  of  March 
3d,  1849,  made  a  solemn  dedication  and  reservation  of  all  sections  numbered  16  and 
36,  within  the  territory,  to  a  public  charity,  subject  only  to  the  temporary  incum- 
brance of  a  right  of  occupancy  by  the  original  possessors  of  the  soil.  This  reserva- 
tion for  a  public  charity  was  valid,  without  any  grantee  in  esse  capable  of  taking, 
and  by  it  the  title  passed  out  of  the  United  States  and  remained  in  abeyance  until 
vested  in  the  State,  upon  her  creation  as  executor  of  the  trust.  It  was  irrevocable 
and  deprived  Congress  of  all  further  power  of  disposition.  Town  of  Paertes  vs. 
Clark,  9  Cranch,  292 ;  New  Orleans  vs.  United  States,  10  Peters,  662. 

By  the  treaty  of  July  23d,  1852,  as  amended  June  23d,  1857,  the  lands  comprising 
the  Winnebago  reservation,  together  with  all  lands  west  of  the  Mississippi,  were 
ceded  to  the  United  States.  This  cession  constituted,  as  I  have  endeavored  to  show, 
simply  a  relinquishment  of  .the  India,n  right  of  occupancy.  By  it  no  new  title  in 
fee  simple  was  acquired;  it  operated  simply  to  remove  the  incumbrance  upon  the 
grant  or  reservation  of  school  lands,  from  all  such  lands  west  of  the  Mississippi. 
Upon  the  ratification  of  this  treaty,  the  territory  of  Minnesota  became  entitled  to 
all  sections  numbered  16  and  36  west  of  that  river,  or  she  became  entitled  to  none; 
there  is  up  to  this  point  no  distinguishing  feature  between  those  subsequently 
erected  into  a  reservation  for  the  Winnebagoes  and  others.  The  surveys  of  the 
townships  included  in  the  present  reservation  were  made  before  the  treaty  with  the 
Winnebagoes. 

On  the  27th  of  February,  1855,  the  tract  of  land  known  as  the  Winnebago  reser- 
vation, was  set  apart  for  the  occupancy  of  that  tribe.  The  conveyance  of  any  title 
to  the  sections  dedicated  to  schools  would  have  been  a  disregard  of  such  dedication, 
which  no  tribunal  would  sanction,  but  it  can  hardly  be  construed  that  any  such  con- 
veyance was  contemplated.  A  mere  temporary  residence  and  location,  unaccompa- 
nied by  any  right  in  or  to  the  soil,  was  all  that  could  have  been  intended  by  the 
framers  of  that  treaty. 

Such  then  was  the  state  of  the  title  to  sections  16  and  36  upon  the  reservation, 
upon  the  passage  of  the  act  of  February  26,  1857,  authorizing  the  people  of  Minne- 
sota to  form  a  State  government.  By  this  act,  upon  its  acceptance  by  the  State,  sec- 
tions 16  and  36  in  every  township  of  public  lands  in  said  State,  and  when  either  of 
said  sections  or  any  part  thereof  had  been  sold  or  otherwise  disposed  of,  other  lands 
equivalent  thereto,  were  granted  to  the  State  for  the  use  of  schools. 

Whatever  might  be  the  true  construction  of  the  language,  had  the  title  of  the  State 
had  its  inception  in  this  act,  it  should  be  remembered  that  the  act  of  February,  1857, 


ATTORNEYS    GENEBAL.  117 

was  but  a  continuance  of  the  policy  inaugurated  by  Congress  in  1849,  and  operated  to 
vest  that  title  which  had  before  remained  in  abeyance  for  want  of  a  grantee  in  esse 
in  the  State  as  a  trustee,  to  execute  the  public  trust  and  charity  erected  in  1849.  But 
even  admitting  that  the  sole  title  of  the  State  is  derived  from  the  act  of  February, 
1857,  there  is  no  language  which  excepts  any  school  sections  within  the  territorial 
limits  of  the  State  from  its  operation.  The  lands  on  the  reservation  were  public 
lands,  for  a  transitory  purpose,  only  reserved  from  sale;  they  had  not  been  otherwise 
disposed  of,  certainly  not  to  the  Winnebagoes;  they  were  only  occupants,  the  title 
being  in  the  United  States,  under  the  decision  in  Fletcher  vs.  Peck,  cited  ante.  The 
fact,  however,  that  the  act  of  1849  had  reserved  these  lands  for  a  specific  purpose, 
that  at  tlie  time  they  were  held  by  the  United  States  by  a  like  tenure  with  all  other 
lands  west  of  the  Mississippi,  that  during  all  the  period  from  1852  to  1855,  they 
were,  together  with  the  lands  of  the  State,  generally  disencumbered  from  any  Indian 
claim  or  title,  and  left  entirely  free  for  the  operation  of  the  reservation  of  1849,  is 
confidently  relied  upon  as  a  conclusive  answer  to  any  claim  made  by  Congress  of  a 
right  to  divert  them  from  the  purpose  to  which  they  were  originally  dedicated.  It 
is  insisted,  however,  that  Congress  has  made  no  such  attempt. 

The  notice  published  by  you,  and  the  sale  of  these  sections,  must  proceed,  if  at 
all,  upon  the  theory  that  prior  to  the  act  of  1857,  Congress  had  made  no  binding 
disposition  of  them,  and  that  all  sections  so  numbered,  were  still  subject  to  national 
legislation  and  disposal.  In  addition  to  the  cases  already  cited,  I  refer  you  to  the 
case  of  City  of  Cincinnati  vs.  White's  Lessees,  6  Peters,  431,  as  a  conclusive  author- 
ity against  this  position. 

Should  your  decision  be  adverse  to  the  views  here  maintained,  I  desire  to  have 
the  matter  referred  to  the  Secretary  of  the  Interior  for  his  opinion. 

St.  Paul,  May  18th,  1863.  Q.  E.  COLE,  Atty.  Gen. 


H.  A.  Gale,  Esq.,  County  Auditor,  Hennepin  County : 

Deae  Sir:  I  am  in  receipt  of  your  favor,  stating  that  prior  to  the  receipt  of  my 
opinion  of  Jan.  26,  published  on  page  22  of  decisions,  a  district  which  had  already 
held  a  meeting  and  elected  its  otiicers,  who  were  acting,  but  had  neglected  to  file 
their  acceptance,  as  prescribed  by  statute,  held  another  meeting  called  by  three  free- 
holders, and  elected  a  new  set  of  officers,  and  that  both  organizations  still  exist, 
each  claiming  legality  for  itself,  and  alleging  error  and  irregularity  in  the  other. 
The  first  organization  was  not  irregular  on  account  of  the  neglect  of  the  officers  to 
file  tlieir  acceptance.  That  requirement,  as  I  have  repeatedly  held,  was  simply 
directory.  If  the. first  was  regular,  it  follows,  as  a  matter  of  course,  that  the  second 
was  not.  I  am  aware  of  no  provision  of  law  which  authorizes  the  calling  of  a 
meeting  of  the  voters  of  a  district  already  organized  and  having  a  board  of  school 
officers,  by  three  freeholders.    You  should  recognize  the  first  organization. 

St.  Paul,  May  18th,  1863.  G.  E.  COLE,  Atty.  Gen. 

His  Excellency,  Alexander  Bamsey : 

Sir:  I  have  received  your  favor,  stating  that  the  warden  of  the  Penitentiary 
desires  a  requisition  from  you  upon  the  Governor  of  Michigan,  for  a  convict  who 
has  escaped  from  the  prison,  and  in  reply  have  to  say,  that  without  the  requisition, 
I  do  not  know  of  any  authority  that  the  warden  would  have  to  arrest  the  convict 
in  another  jurisdiction.  I  think  the  case  is  within  the  act  of  February  12,  1793. 
The  blank  form  of  requisition  enclosed  in  your  letter,  is,  I  think  sufficient.  I  be- 
lieve it  is  in  the  usual  form. 

St.  Paul,  May  21st,  1863.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  Mellrath,  State  Auditor : 

Sir:  I  wrote  you  hurriedly  in  response  to  your  inquiry  of  the  16th  inst.,  with 
reference  to  tiie  application  of  my  opinion  of  May  21st,  1862,  published  on  page  56 
of  the  decisions  of  this  office,  to  tax  sales  under  the  act  of  March  11th,  1862.  Since 
then  I  have  examined  the  question  with  some  care,  and  have  to  say,  that  that  opin- 
ion, the  reasons  which  controlled  it,  and  the  limits  within  which  it  must  be  con- 
fined, may  not  be  perfectly  apparent  without  a  brief  review  of  the  history  of  legis- 
lation upon  tax  matters  since  1860. 

Section  87,  chapter  1,  Laws  1860,  provided  for  redemption  from  tax  sales  upon 
payment  of  taxes  with  20  per  cent,  penalty  and  interest.  Section  89  of  the  same 
act,  authorizes  the  auditor  to  draw  his  warrant  for  the  amount  so  deposited^ 
deducting  the  treasurer's  fees  for  such  services.  For  what  services?  Evidently 
for  receiving  and  paying  out  such  moneys.  By  section  28  of  chapter  3,  the  treas- 
urer was  allowed  three  per  cent,  on  all  moneys  by  him  received,  upon  his  set- 
tlement with  the  board.  This  section  standing  alone,  would  not  authorize  fees 
in  the  case  in  question;  but  the  language  of  section  89  must  be  held  to  adopt 
that  of  section  28,  so  far  as  the  percentage  for  receiving  is  concerned,  but  pro- 
viding another  means  of  payment,  viz.,  the  percentage  upon  moneys  collected  for 
the  county,  was  to  be  deducted  from  county  moneys;  so  that  collected  for  a  pur- 
chaser was  to  be  deducted  from  the  amount  due  him.  It  proceeded  upon  the  theory 
everywhere  perceptible  in  the  law,  that  each  fund  should  pay  for  its  own  collection.. 
The  language  must  bear  this  construction,  or  it  must  be  disregarded  entirely,  and 
held  to  mean  nothing.  But  are  we  at  liberty  to  disregard  the  plain  language  of  a 
statute?  It  is  a  rule  of  construction,  that  such  construction  shall  be  adopted  as 
will,  if  possible,  give  effect  to  every  word  and  clause.  It  is  not  to  be  presumed  that 
the  legislature  intended  that  the  result  of  its  deliberate  act  should  prove  a  nulUty. 
Smith's  Commentaries,  sec.  488. 

But  it  may  be  said  that  we  ought  not  to  adopt  such  a  construction  as  would  pro- 
duce an  absurd  consequence.  No  consequence  can  be  more  absurd  than  that  of  a 
presumption  that  the  legislature  have  used  language  without  meaning,  and  with  an 
intention  directly  the  opposite  to  that  which  they  have  expressed.  But  as  the  law 
then  stood,  (and  in  arriving  at  the  legislative  intention  we  are  to  examine  the  law 
as  framed  by  them,  and  not  by  the  light  of  subsequent  developments,)  there  was  na 
such  absurdity.  The  purchaser  received  twenty  per  cent,  penalty  upon  redemption,, 
the  day  after  the  sale,  and  could  well  afford  to  pay  three  per  cent,  for  its  collection. 
The  legislature  have  repeatedly  changed  the  provisions  of  section  87,  and  now  by 
section  2  of  chapter  6  of  Laws  of  1862,  the  purchaser  receives  24  per  cent,  interest 
only,  and  if  the  land  is  redeemed  the  day  after  the  sale,  he  is  a  loser  by  the  deduc- 
tion of  the  treasurer's  fees.  The  ill  effects  of  the  provision  are  now  apparent  in  the 
discouragement  of  bidders;  but  if  the  legislature  in  their  wisdom  had  so  regarded 
it,  we  must  presume  that  while  changing  the  language  of  section  87  they  would 
have  modified  that  of  section  89.  ■  During  the  changes  of  three  years,  this  section 
has  retained  its  place  upon  the  statute  book.  It  may  be  urged,  however,  that  by 
the  same  construction,  the  auditor  would  also  be  entitled  to  fees.  The  answer  is, 
that  the  auditor  is  in  the  receipt  of  a  fixed  salary,  and  no  fees  are  prescribed  tor 
him  except  in  one  solitary  instance,  viz.,  ten  cents  for  transfer  for  taxation  upon  a 
sale  for  taxes,  and  which  constitutes  a  part  of  the  expenses  of  the  sale.  Section  89 
requires  the  payment  of  all  money  deposited  under  section  87  to  the  purchaser,  he 
paying  the  andiior's  fees.  The  language  must  refer  to  the  fee  of  ten  cents  for 
transfer,  prescribed  by  section  3,  chapter  9,  Laws  1862. 

While  I  am  forced  to  this  conclusion  as  to  the  general  tax  law,  I  admit  that,  in 
view  of  the  consequences,  the  law  should  not  receive  a  construction  which  will  ex- 
tend its  operation  beyond  the  express  letter  of  the  statute.  Sec.  89  requires  the  de- 
duction only  in  cases  of  money  deposited  under  sec.  87. 

The  act  of  March,  1862,  is  designed  as  a  curative  act,  and  applies  to  a  special  class 
of  taxes.  In  all  its  provisions  it  essentially  differs  from  the  general  tax  law.  Sec. 
9  provides  the  manner  and  time  of  redemption.  The  section  is  complete  in  itself: 
the  redemptioner  is  to  pay  to  the  treasurer,  for  the  use  of  the  purchaser,  the  amount 
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for  which  the  property  sold,  with  interest  at  the  rate  of  two  per  cent,  per  month. 
I  cannot  think  that  the  legislature,  while  providing  thus  particularly  for  a  single 
class  of  sales,  and  with  the  evident  intention  to  take  them  out  of  the  operation  of 
the  general  law,  would  have  omitted  to  prescribe  fees  for  the  treasurer,  had  it  been 
intended  that  he  should  receive  them;  but  believe  that  so  far  as  it  professes  to 
legislate  upon  any  of  the  subjects  embraced  by  its  provisions,  it  was  intended  to 
contain  complete  directions  for  closing  up,  and  if  possible  rendering  unassailable, 
the  earlier  tax  proceedings  of  the  State  and  Territory.  The  act  is  complete  in  itself, 
and  in  this  particular,  at  least,  is  unaffected  by  the  provisions  of  the  general  tax  law. 
In  saying  this,  I  must  not  be  understo6d  to  hold  that  there  are  no  matters  connected 
witli  sales  under  the  act  of  1862,  to  which  the  provisions  of  the  general  law  will  not 
apply.  There  are  doubtless  many  incidents  arising  out  of  such  sales  in  which  the 
act  of  1862  is  silent,  leaving  them  to  be  governed  by  general  provisions;  but  in  all 
cases  in  which  the  law  professes  fully  to  regulate  the  subject,  as  the  time  and  man- 
ner of  the  sale,  the  form  and  effect  and  time  of  execution  of  the  tax  deed,  the  mode 
and  time  of  redemption,  &c.,  it  is  complete  in  itself.  ' 

St.  Paul,  May  26th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllratb,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  letter  from  the  auditor  of  Carver 
county,  stating  that  the  town  of  Liberty  having  been  organized  by  taking  portions 
of  the  territory  from  the  towns  of  Chaska  and  Carver,  and  which  organization  I 
have  aU'eady  decided  was  a  nullity,  that  the  assessors  of  the  latter  towtls  were 
elected  by  the  legal  voters  of  the  territory  remaining  after  the  organization  of 
Liberty,  and  I  am  asked  if  they  can  legally  assess  their  respective  towns  in  the 
same  manner  as  if  all  the  citizens  of  their  respective  towns  had  participated  in  their 
election.  Without  doubt  they  can.  The  organization  of  Liberty  being  a  nullity, 
the  towns  of  Chaska  and  Carver  remained  unchanged,  and  all  voters  in  the  territory 
embraced  in  the  attempted  organization  of  Liberty  were  entitled  to  cast  their  votes 
in  the  town  to  which  they  belonged  before  such  attempt.  But  the  fact  that  they 
neglected  to  do  so,  cannot  affect  the  election;  the  majority  even  of  all  the  voters  in 
a  town  may  stay  away  from  the  polls ;  still  an  officer  receiving  the  votes  of  the  ma- 
jority of  those  present  and  voting,  will  be  none  the  less  legally  elected. 

St.  Paul,  June  8th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

I  am  in  receipt  of  your  favor  enquiring  as  follows:  "Are  lands  taken  for  home- 
steads subject  to  taxation  as  real  estate?"  I  suppose  the  question  has  reference  to 
rights  acquired  under  the  provisions  of  an  act  entitled  "An  act  to  secure  home- 
steads to  actual  settlers  on  the  public  domain,"  approved  May  20th,  1862.  The  act 
provides  that  certain  classes  of  persons  upon  making  the  affidavit  prescribed  by  the 
act,  and  the  payment  of  ten  dollars,  shall  be  permitted  to  enter  the  quantity  of  land 
specified.  But  it  declares  that  no  patent  shall  issue  until  the  expiration  of  five 
years,  and  upon  proof  of  continuous  occupation.  It  is,  however,  treated  by  tlie  act 
as  the  property  of  the  settler,  and  although  not  transferable  by  deed,  passes  by  de- 
scent or  will  to  his  heirs  or  devisee,  and  may  be  sold  by  the  administrators  for  the 
benefit  of  infant  children. 

If  it  shall  be  proved,  however,  that  the  settler  has  ceased  to  occupy  it  for  six 
months,  it  reverts  to  the  United  States.  Here  are  all  the  elements  of  a  legal  title, 
fully  vested  in  the  settler,  but  subject  to  revert  to  the  grantor,  the  Government, 
upon  a  breach  of  the  condition  under  which  it  is  held.  The  delay  in  the  issuance 
of  the  patent  does  not  prevent  the  vesting  of  the  title.  It  has  repeatedly  been  held 
that  the  patent  does  not  constitute  the  title,  but  is  simply  the  evidence  of  it,  and 
when  issued  takes  effect  and  derives  its  vitality  from  the  original  entry.    In  the 
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case  of  Carrol  vs.  SafEord,  3  Howard's  U.  S.  Eep.  441,  the  court  says :  "  When  the  land 
was  purchased  and  paid  for,  it  was  no  longer  the  property  of  the  United  States,  but 
of  the  purchaser.  It  is  said  the  fee  is  not  in  the  purchaser,  but  in  the  United  States, 
until  the  patent  shall  be  issued.  This  is  so,  technically,  at  law,  but  not  at  equity. 
The  land  in  the  hands  of  the  purchaser  is  real  estate,  descends  to  his  heirs,  and  does 
not  go  to  his  executors  and  administrators.  In  every  legal  and  equitable  aspect  it 
is  considered  as  belonging  to  the  realty.  ISTow  why  cannot  such  property  be  taxed, 
by  its  proper  denomination,  as  real  estate?"  It  is  difficult  to  see  why  this  reason- 
ing does  not  fully  apply  to  the  case  before  us. 

Two  objections  occur  to  me.  It  may  be  urged  that  the  possibility  of  reversion  to 
tlie  United  States  is  a  sufficient  reason  why  they^should  not  be  taxed,  as  it  would 
thus  be  an  interference  with  the  primary  disposition  of  the  land.  The  same  objec- 
tion was  urged  in  tlie  case  which  I  have  cited;  but  it  was  answered:  "The  State 
does  not  warrant  the  title  of  land  sold  for  taxes.  The  purchaser  acts  on  the  pre- 
sumption that  the  settler  has  and  will  act  honestly,  and  in  good  faith  carry  out  his 
contract  with  the  Government;  and  if  not,  the  purchaser  acquires  no  title,  and  the 
Government  is  of  course  at  liberty  to  dispose  of  it."  But  a  further  and  more  se- 
rious dhflculty  arises  from  the  consideration  that  a  sale  for  taxes  could  vest  no  title 
in  a  purcliaser,  as  no  sales  would  be  recognized  by  the  Government,  and  if  the 
settler  should  be  dispossessed  under  State  laws,  he  would  lose  all  right  under  the 
act.  Perhaps  the  readiest  solution  of  this  difficulty  may  be  found  in  the  decision  of 
the  court  in  Lessee  of  AVallace  vs.  Leman  et  al.  7  Ohio,  156,  "  That  where  lands 
have  been  entered  and  sold  for  taxes  before  patenting,  when  patented  the  patentee 
should  hold  the  land  subject  to  any  claim  which  the  purchaser  at  a  tax  sale  may 
have  in  consequence  of  such  sale."  It  is  certain  that  in  Ohio  lands  were  held  tax- 
able after  entry,  and  not  only  before  patenting,  but  before  payment.  I  think,  there- 
fore, your  question  must  be  answered  affirmatively. 

St.  Paul,  June  9th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Col.  Oscar  Malmros,  Adjutant  General: 

Deab  Sir:  1  am  in  receipt  of  your  favor,  inquiring  whether  persons  exempt 
from  military  duty  by  the  act  of  Congress  of  1792,  providing  for  the  organization 
of  the  militia,  but  not  exempt  by  the  act  of  March  3d,  1863,  providing  for  the  en- 
rolling and  calling  out  of  the  national  forces,  are  liable  to  military  duty  in  the  State 
militia.  The  17th  clause  of  section  8  of  article  1  of  the  constitution  of  the  United 
States  confers  upon  Congress  the  power  to  organize,  arm  and  discipline  the  militia, 
reserving  to  the  States  the  appointment  of  officers  and  the  authority  of  training 
them  according  to  the  discipline  prescribed  by  Congress;  under  this  section  the 
power  to  organize  the  militia  and  to  govern  them  until  called  into  the  service  of  the 
United  States,  is  concurrent  in  the  State  and  national  governments,  but  when  the 
power  was  exercised  by  Congress  by  the  enactment  of  the  act  of  1792,  all  State  laws 
upon  the  subject  became  subordinate  to  the  paramount  law  of  the  United  States, 
and  no  State  militia  laws  are  valid  except  so  far  as  they  concur  with  and  are  not 
repugnant  to  the  act  of  Congress.  Houston  vs.  Moore,  5  Wheaton,  1.  Hence  the 
omission  of  the  word  "white"  in  the  militia  law  of  Massachusetts  was  held  of  no 
effect,  that  word  being  inserted  in  the  act  of  Congress.  If,  therefore,  the  act  of  1792 
remains  unrepealed,  its  provisions  must  control  those  of  the  State  law,  and  persons 
exempt  by  its  terms  are  not  liable  to  service  in  the  State  militia. 

I  tliink  the  acts  of  1792  and  that  of  1863  are  upon  entirely  different  subjects,  or 
at  least  that  the  provisions  of  the  former  from  sections  1  to  16  inclusive  embrace  a 
subject  not  Avithin  the  purview  of  the  latter.  The  one  contemplates  a  general  and 
permanent  organization  and  discipline  without  reference  to  actual  service.  The 
latter  clearly  contemplates  an  etlicient  mode  for  calling  the  militia  into  the  service 
of  the  United  States.  The  exemptions  are  not  from  all  military  duty,  but  from  the 
provisions  of  the  act.  There  is  nothing  incompatible  in  the  two  acts;  both  may 
well  stand  together,  and  there  is  no  repealing  clause  in  the  latter — repeals  by  impli- 
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cation  are  never  presumed.    I  hold,  therefore,  that  the  act  of  1792  is  in  force,  and 
that  its  provisions  must  control  the  matter. 
St.  Paul,  June  13th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Col.  Oscar  Malmros,  Adjutant  General : 

Dear  Sir:  I  am  in  receipt  of  your  communication,  enclosing  enquiry  whether 
under  section  9  of  title  8  of  the  militia  law,  chapter  4,  Laws  Extra  Session  18(i2,  a 
justice  of  the  peace  has  the  power  to  grant  a  citizen  arrested  for  faihire  to  perform 
military  duty,  a  trial  by  jury.  I  thinli  a  party  so  arrested  is  entitled  to  a  trial  by 
jury.  Sec.  6,  art.  1,  of  the  constitution  declares  "  that  in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy  and  impartial  trial  by  an  impartial 
jury  of  the  county,"  &c.  Sec.  1,  page  507,  Compiled  Statutes,  is  explicit.  In  all  trials 
for  criminal  offences  before  a  justice  of  the  peace,  when  the  accused  shall  demand 
a  trial  by  a  jury  of  twelve  men,  such  jury  shall  be  empaneled  by  the  justice  as  therein 
prescribed.  This  section  is  general  and  will  apply  to  all  offences  created  by  future 
legislation,  and  applies,  I  have  no  doubt,  to  the  case  in  question. 

St.  Paul,  June  20th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellratli,  Auditor  of  State : 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  letters  of  I.  W.  Sencerbox,  county 
auditor  of  Scott  county,  enquiring: 

1st.  Whether  town  lots  are  within  the  meaning  of  an  act  entitled  "An  act  in  rela- 
tion to  the  redemption  of  lands  sold  for  taxes,  and  relating  to  taxes  and  tax  sales," 
approved  March  11th,  1862.  There  can  be  no  doubt  that  they  are  both  within  the 
letter  and  the  spirit  of  it. 

2nd.  Are  certificates  of  purchase  at  a  tax  sale  taxable?  The  certificates  are  not, 
but  the  land  should  be  transferred  for  taxation  by  the  auditor  to  the  name  of  the 
purchaser.    Sec.  3,  ch.  9,  Laws  1863. 

St.  Paul,  July  10th,  1863.  G.  E.  COLE,  Atty.  Gen. 


r.  Belfoy,  Esq.,  County  Attorney,  Sibley  County : 

Dear  Sir:  I  am  in  receipt  of  your  favor  submitting  to  me  certain  objections  to 
•ch.  3  of  the  Session  Laws  of  1863,  providing  for  the  assessment  and  collection  of  a 
poll  tax : 

1st.  It  is  urged  that  it  is  unconstitutional.  Judicial  tribunals  are  extremely  re- 
luctant to  hold  a  deliberate  act  of  the  legislature  unconstitutional.  Inferior  courts, 
perhaps,  ought  never  to  do  so,  and  courts  of  last  resort  will  seldom  declare  a  law 
unconstitutional,  except  in  the  absence  of  all  reasonable  doubt.  A  fortiori.,  an  ex- 
ecutive officer  entrusted  with  the  execution  of  the  laws  framed  by  ttie  legislature, 
ought  never  to  do  so  except  in  extreme  cases,  and  wliere  the  unconstitutionalty  of 
the  act  is  entirely  clear. 

2d.  It  is  urged  that  the  law  does  not  apply  to  persons  not  legal  voters.  Tlie  lan- 
guage of  sec.  1,  ch.  3,  Laws  1863,  is,  "  every  white  male  inhabitant  or  legal  voter." 
The  use  of  the  alternative  implies  that  all  persons  embraced  by  either  of  these  terms 
shall  be  subject  to  the  tax.  The  insertion  of  the  term  "  legal  voter"  was  induced 
doubtless  by  a  desire  to  include  a  somewhat  large  class  of  our  population,  viz. :  per- 
sons of  Indian  and  mixed  blood,  who  by  the  constitution  are  entitled  to  all  the  priv- 
ileges of  citizens.  A  different  conclusion  can  only  be  readied  by  construing  the 
word  "or"  to  mean  "  and"  as  is  sometimes  done.  This  construction,  however,  is,  I 
think,  never  resorted  to  except  when  clearly  necessary  to  give  effect  to  tlie  clause  in 
which  it  occurs,  and  I  see  no  such  necessity  for  it  liere.  Neither  do  I  perceive  any 
Just  cause  of  complaint  on  the  part  of  foreigners  or  otliers  who  are  not  legal  voters. 
I  cannot  express  what  seems  to  me  the  correct  view  of  the  subject  in  language  better 
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than  that  used  by  the  Supreme  Court  of  Massachusetts  in  a  somewhat  similar  case, 
(see  7  Mass.  523 :)  "As  aliens  residing  among  us  receive  the  protection  of  the  com- 
monwealth, and  are  secured  in  the  fruits  of  their  labor,  and  in  the  acquisition  of 
goods  and  chattels,  this  contribution  may  be  exacted  as  a  reasonable  price  of  this 
protection  and  security,  and  when  an  alien  is  obliged  to  pay  no  other  tax  on  hi» 
poll  and  estate  than  is  required  from  a  citizen  having  equal  personal  ability  and  es- 
tate, he  cannot  complain  that  the  assessment  is  inequitable." 
I  agree  with  you  therefore  in  your  construction  of  the  law. 

St.  Paul,  July  12th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Col.  Oscar  Malmros: 

Sir:  I  am  in  receipt  of  your  favor  desiring  my  opinion  as  to  the  right  of  lin& 
officers  under  the  militia  law  of  this  State,  to  cast  their  votes  for  field  officers,  by 
proxy.  If  there  is  any  provision  in  the  militia  law  which  has  changed  the  common 
law  upon  the  subject  of  elections,  it  has  escaped  my  notice. 

Messrs.  Angell  &  Ames,  in  their  work  on  Corporations,  say,  "  that  the  only  case  in 
which  a  vote  by  proxy  was  allowable  at  common  law  is  by  the  peers  of  England, 
and  that  is  said  to  be  in  virtue  of  a  special  permission  of  the  king." 

The  Supreme  Court  of  Connecticut  says,  "that  by  the  common  law  every  vote 
given  in  a  corporation,  instituted  for  the  public  good,  either  the  good  of  the  whole 
State  or  of  a  particular  town  or  county,  must  be  personally  given — so  also  every 
vote  given  by  a  freeman  for  his  representative,  must  be  given  by  himself  in  per- 
son."   State  vs.  Tudore,  5  Day's  Eeports,  329. 

I  think,  therefore,  votes  by  proxy  are  not  admissible,  but  if  they  were,  it  seems 
the  persons  authorized  to  cast  their  votes  transferred  the  proxies  to  others  upon  the- 
principle  well  established  in  the  law,  "that  delegated  power  cannot  be  delegated." 
I  do  not  see  how  this  course  can  be  sanctioned. 

St.  Paul,  July  22d,  1863.  G.  E.  COLE,  Atty.  Gen. 


J.  L.  McDonald,  County  Attorney,  Shakopee,  Scbtt  County: 

Sib:  I  am  in  receipt  of  your  favor  of  the  20th  inst.,  inquiring  whether  a  crimi- 
nal prosecution  can  be  maintained  under  our  statutes  for  gambling,  or  must  the- 
remedy  be  confined  to  a  civil  action  in  the  name  of  the  county.  Section  6  of  chap- 
ter 95,  Compiled  Statutes,  provides  "that  all  fines  and  forfeitures  mentioned  in  this 
chapter  may  be  recovered  before  a  justice  of  the  peace,  in,  and  in  the  name  of,  and 
for  the  use  of,  the  county  where  such  offence  may  have  been  committed;"  and  by 
section  7,  "the  district  attorney  shall, upon  notice,  prosecute  such  suit  in  the  name 
of  and  for  the  use  of  the  county."  At  common  law  the  keeping  of  a  common  gam- 
ing house  is  indictable  as  a  nuisance,  and  punishable  by  fine  and  imprisonment. 
People  vs.  Jackson,  3  Denio,  101.  When  an  act  is  already  made  penal  and  punish- 
able by  indictment,  and  a  further  mode  of  prosecution  is  given  by  statute,  it  is  held 
to  be  cumulative  and  does  not  by  implication  take  away  the  existing  remedy.  Com- 
monwealth vs.  Howes,  15  Pick.  231.  I  think,  therefore,  that  a  person  may  be  in- 
dicted for  keeping  a  common  gaming  house.  But  at  common  law,  mere  gaming 
was  not  indictable  unless  excessive.  1  Eussell  on  Crimes,  453.  Where  a  new  of- 
fence is  created  by  statute,  or,  in  other  words,  when  an  act  not  before  subject  to 
punishment  is  declared  penal,  or  subject  to  any  specific  penalty  or  forfeiture,  and  a 
mode  pointed  out  by  which  it  shall  be  prosecuted,  that  mode  alone  can  be  pursued. 
Commonwealth  vs.  Howes,  cited  ante.  Our  statutes  give  a  remedy  by  action  at  the 
suit  of  the  county  in  the  nature  of  a  qui  tarn  action,  and  I  think  it  is  the  only  rem- 
edy which  can  be  successfully  pursued. 

2d.  You  inquire  what  should  be  done  if  the  officers  of  the  county  or  town  refuse- 
to  enforce  the  law  prohibiting  the  sale  of  spirituous  liquors  without  license.  Sec- 
tion 7  of  an  act,  passed  August  12th,  1858,  as  amended  by  section  2  of  chapter  57,. 
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of  Laws  of  1860,  makes  it  the  duty  of  county  attorneys, sheriffs  and  constables  hav- 
ing linowledge  of  a  violation  of  the  law,  to  make  complaint,  and  if  other  officers  re- 
fuse, you,  as  the  law  officer  of  the  county,  have  it  in  your  power,  I  presume,  to  en- 
force it.  If  officers  can  be  proved,  however,  wilfully  to  have  refused  to  perform 
their  duties  in  this  particular,  section  8  points  out  the  remedy.  The  office  may,  I 
presume,  be  treated  as  vacant,  or  at  least  upon  the  election  of  another  to  the  office, 
the  court  upon  a  quo  warranto  would  probably  hold  so;  they  are  also  liable  it  seems 
upon  their  official  bond. 

You  enquire  lastly,  whether  a  license  from  the  general  government  would  be  any 
defence  to  a  prosecution  under  State  laws.  It  would  not.  Section  67  of  the  act  of 
Congress  expressly  denies  such  effect  to  licenses  granted  under  it,  and  I  liave  an 
impression  that  I  have  recently  seen  in  an  eastern  paper,  a  decision  of  the  Supreme 
Court  of  Massachusetts  holding  the  objection  untenable. 

St.  Paul,  July  23d,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  letter  from  the  county  auditor  of 
Fillmore  county,  stating  that  the  facts  therein  mentioned  prevail  very  generally 
throughout  the  State,  viz. :  That  through  a  neglect  to  distribute  the  laws  of  the  last 
session  of  the  legislature  in  season,  nothing  has  been  done  in  many  towns  with  ref- 
erence to  the  collection  of  the  poll  tax  provided  for  by  chap.  3  of  Laws  of  1863,  and 
enquiring  whether  the  tax  can  now  be  legally  collected,  the  time  limited  therefor 
having  expired.  It  is  a  general  principle  that  laws  for  the  collection  of  taxes  must 
be  strictly  pursued  or  the  proceedings  will  be  void,  and  the  county  and  town  officers 
should  carefully  observe  the  most  apparently  unimportant  formalities. 

There  are,  however,  a  few  exceptions  to  this  rnle,  one  of  which  is,  that  when  a 
statute  directs  a  person  to  do  a  thing  in  a  certain  time  without  any  negative  words 
restraining  him  from  doing  it  afterwards,  it  will  be  directory  merely,  unless  the  na- 
ture of  the  act  to  be  performed  shows  that  the  designation  of  the  time  was  intended 
as  a  limitation  of  the  power  of  the  officer. 

The  rule  is  with  difficulty  defined,  but  this  distinction  may  perhaps  be  regarded  as 
the  most  accurate  of  any  which  can  be  given.  All  those  measures  which  are  intended 
for  the  security  of  the  citizen,  for  insuring  an  equality  of  taxation,  and  to  enable 
every  one  to  know  for  what  polls  and  for  what  real  and  personal  estate  he  is  taxed, — 
are  conditions  precedent  and  must  be  literally  followed;  but  those  regulations  which 
are  designed  for  the  convenience  of  officers  merely,  and  intended  to  promote  method, 
system  and  uniformity,  and  the  compliance  or  non-compliance  with  which  do  not 
affect  tax-paying  citizens,  are  usually  treated  as  directory,  and  a  non-observance 
will  not  render  the  proceedings  void.     Torrey  vs.  Milbury,  21  Pick.  64. 

The  following  instances  illustrate  the  rule:  In  Pond  vs.  Negus,  3  Mass.  232, 
assessors  were  directed  by  statute  to  assess  a  tax  within  thirty  days  after  it  was 
certified  to  them  by  the  clerk.  They  neglected  their  duty  and  made  their  assess- 
ment after  the  expiration  of  the  period  named.  The  tax  was  held  valid.  In  the 
People  vs.  Allen,  6  Wend.  486,  a  commanding  officer  of  a  brigade  was  required  to 
call  a  brigade  court  martial  on  or  before  the  1st  day  of  June  in  each  year;  the  court 
martial  wa^  called  more  than  a  month  after  the  day  named,  and  fines  assessed  by  it 
were  held  valid  and  collectible.  In  Colt  vs.  Eves,  12  Conn.  242,  where  jurors  were 
required  to  be  drawn  on  tlie  first  Monday  of  July,  a  drawing  on  the  8th  of  August 
following  was  held  valid.  Chap.  3  of  Laws  of  1863,  requires  the  clerk  to  make  a 
list  of  persons  liable  to  poll  tax  eighteen  days  after  the  first  Tuesday  in  Ajjril. 

The  Treasurer  is  required  to  return  the  list  to  the  auditor  on  the  20th  day  of 
June.  Owing  to  the  accidental  delay  of  the  laws,  those  acts  have  not  been  performed. 
Can  town  officers  now  proceed  with  their  duties  under  the  law  ?  The  analogies 
drawn  from  the  decided  cases  above  cited  convince  me  that  they  can.  Xo  private 
right  can  be  interfered  with ;  it  matters  not  to  the  tax  payer  whether  he  pays  hig 
poll  tax  in  June  or  July.    I  cannot  think  that  if  town  officers  had  neglected  their 
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duty  in  this  particular  intentionally,  that  upon  a  mandamus  to  compel  them  to 
discharge  it,  an  answer  that  the  time  had  elapsed  would  be  good. 
St.  Paul,  July  25th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  Commissioner  of  State  Land  Oflace : 

Sir:    I  am  in  receipt  of  your  favor  enquiring — 

1st.  Should  suit  for  trespasses  on  school  lands  be  brought  under  chapter  12  of 
Laws  of  1861,  or  chapter  62  of  Laws  of  1862,  sections  32  to  37.  This  may  depend 
somewhat  upon  the  circumstances  of  each  case  as  it  arises.  I  see  no  reason  why  in 
a  proper  case  a  prosecution  cannot  be  sustained  under  either.  Of  course  if  a  civil 
action  for  treble  damages  is  resorted  to  it  must  be  brought  under  the  latter. 

2d.  You  enquire  whether  appraisers  appointed  last  year  will  hold  their  office  and 
are  authorized  to  act  as  appraisers  of  other  lands  as  they  may  be  brouglit  into  mar- 
ket by  the  commissioner.  1  think  not.  The  language  of  section  46  of  the  act  es- 
tablishing the  State  land  office,  treats  appraisers  as  merely  temporary  appointments. 
"Whenever  in  the  opinion  o'f  the  commissioner  it  will  be  for  the  interest  of  the  peo- 
ple that  an  appraisal  should  be  made,  he  shall  appoint  two,"  &c.  After  the  partic- 
ular appraisal  to  which  the  appraiser  is  appointed  to  make,  I  think  he  is  "functus 
officio." 

3d.  You  enquire  whether  you  may  sell  school  lands  at  public  sale  at  th^  minimum 
price  without  the /orms  of  an  appraisal.  You  certainly  cannot.  The  appraisal  is 
very  far  from  being  a  mere  form;  it  is  one  of  the  most  vital  safeguards  of  the  law. 
The  legislature  of  course  could  fix  no  value  upon  particular  tracts;  the  most  they 
could  do  was  to  provide  generally  against  a  waste  of  the  funds  by  declaring  that 
none  should  be  sold  for  less  than  five  dollars;  but  some  lands  may  be  worth 
one  hundred  dollars  per  acre  even ;  they  have  therefore  provided  that  not  only  shall 
no  lands  be  sold  for  less  than  five  dollars,  but  none  for  less  than  the  appraisal.  With- 
out this  clause  the  commissioner  might  sell  any  lands  at  five  dollars  per  acre,  although 
worth  vastly  more.  The  appraisers  are  intended  as  a  check  upon  the  commissioner, 
and  are  the  guardians  of  the  school  fund  against  fraud  and  peculation.  I  regard 
the  appraisal  as  the  most  essential  feature  in  the  law,  and  it  can  in  no  case  be  dis- 
pensed with. 

4th.  You  also  state  that  certain  lands  were  appraised  last  year  at  8  and  4  dollars  per 
acre,  that  the  occupants  are  now  desirous  of  purcliasing  at  $5.00  per  acre,  and  that  you 
do  not  want  to  go  to  the  expense  of  another  appraisal  if  you  can  avoid  it.  When  an 
appraisal  has  been  made  the  value  so  fixed  continues  to  be  the  value  until  estab- 
lished by  another  appraisal,  (sec.  46,)  which  the  commissioner  may  in  his  discretion 
cause  to  be  made,  (sec.  17.)  I  do  not  think  you  are  required  to  cause  land  appraised 
but  not  sold  at  that  sale  to  be  again  appraised  when  offered  at  a  subsequent  sale,  but 
it  is  in  your  discretion  to  do  so.  I  may  be  permitted  to  suggest,  however,  that  real 
estate  has  advanced  considerably  since  the  last  appraisal,  and  the  fact  that  the  oc- 
cupants are  desirous  of  purchasing  this  land  now  at  a  price  in  advance  of  the  ap- 
praisal, shows  that  it  has  done  so.  Would  not  the  State  derive  more  benefit  from 
this  advance  than  the  expenses  of  another  appraisal? 

St.  Paul,  July  25th,  1863.  G.  E.  COLE,  Atty.  Gen. 


James  D.  Jaquith,  Esq.,  County  Attorney,  Wabaslia-w  County : 

Dear  Sir:  I  am  in  receipt  of  your  favor  calling  my  attention  to  section  11, 
cliapter  15,  Laws  of  1863,  being  an  act  to  license  dogs,  and  for  the  protection  of 
sheep,  and  stating  that  no  householder  of  a  certain  town  in  your  county  will  males 
complaint,  and  inquiring  if  prosecutions  can  be  instituted  by  other  parties  than 
those  named.  Section  11  of  the  act  declares  "that  all  fines,  penalties  and  judg- 
ments provided  for  in  the  act,  may  be  recovered  on  complaint  of  any  householder 
of  the  city  or  town."    Section  5  provides  that  "  whoever  keeps  a  dog  contrary  to  the 
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provisions  of  this  chapter,  shall  forfeit  ten  dollars,  to  be  recovered  on  complaint, 
for  the  use  of  the  person  making  the  complaint."  The  neglect  to  comply  with  the 
statute  is  not  in  terms  declared  a  misdemeanor,  and  the  only  remedy  provided, 
seems  to  be  in  the  nature  of  a  qui  tarn  action,  by  which  the  penalty  is  recoverable 
to  the  use  of  the  informer.  Two  very  simple  rules  of  the  common  law  seem  to  set- 
tle the  question : 

1st.  When  an  action  not  before  subject  to  punishment,  is  declared  penal  or  is  sub- 
jected to  any  specific  penalty  or  forfeiture  by  statute,  and  a  mode  is  pointed  out  in 
which  it  shall  be  prosecuted,  that  mode  alone  can  be  pursued."  Commonwealth 
vs.  Howes,  15  Pick.  231. 

2d.  "  No  action  for  a  penalty  can  by  maintained  by  a  common  informer,  unless 
power  is  given  him  for  that  purpose  by  statute."  Colburn  vs.  Sweet,  1  Metcalf, 
232. 

To  apply  these  principles,  an  act  is  by  this  statute  made  criminal  which  before 
was  innocent,  and  a  mode  of  proceeding,  to  wit:  on  complaint  of  a  householder  of 
the  town,  is  prescribed,  and  no  person  other  than  the  householder  of  the  town  is 
authorized  to  prosecute.  If  the  public  sentiment  will  not  sustain  the  law,  it  is  use- 
less to  attempt  to  enforce  it. 

St.  Patji.,  July  30th,  1863.  G.  E.  COLE.  Atty.  Gen. 

Hon.  Charles  Mcllrath : 

Deae  Sir:  I  am  in  receipt  of  your  favor  enclosing  communication  from  the  au- 
ditor of  Fillmore  county  inquiring  whether  the  following  description  which  con- 
forms to  the  original  list  and  advertisement  is  sufaeient  in  a  tax  deed  containing 
several  descriptions: 


Subdivision. 
S.  W.  4  of  N.  W.  4 


Section. 
2 


Township. 
104 


Range. 
8 


It  is  undoubtedly  true  that  the  rules  governing  the  construction  of  the  tax  deeds 
are  much  more  stringent  than  those  applicable  to  conveyances  by  individuals.  The 
description  must  be  perfect  in  itself  without  reference  to  other  instruments,  and  the 
maxim,  falsa  demonstratio  non  nocet  which  governs  in  the  latter  has  no  application 
to  the  former.  The  following  rule  may  generally  be  regarded  as  correct.  The  deed 
must  contain  a  certain  description  of  the  land  conveyed  and  conform  in  every  re- 
spect to  the  mode  of  designation  pointed  out  by  the  local  laws  of  the  State,  and 
must  conform  to  the  description  adopted  in  the  anterior  proceedings. 

I  think  the  description  referred  to  me  is  sufficient.    No  one  can  mistake  it. 

St.  Paul,  August  lOth,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor: 

Sib:  I  am  in  receipt  of  your  favor  enquiring  whether  a  deputy  auditor  can  exe- 
cute a  tax  deed ;  and,  generally,  as  to  the  duties  of  Deputy  Auditors.  I  cannot  bet- 
ter answer  you  than  by  a  quotation  from  a  work  of  acknowledged  authority  on  the 
subject:  "  The  power  of  a  deputy  to  sell  and  convey  lands,  depends  upon  the  power 
of  his  principal  to  make  a  deputy.  The  general  rule  is  that  every  ministerial  offlae 
may  be  performed  by  deputy.  The  power  of  appointing  a  deputy  is,  therefore,  im- 
plied in  all  such  cases.  Whatever  power  may  be  exercised  by  the  principal,  may  be 
performed  by  the  deputy,  and  is  equally  valid  in  the  one  case  as  the  other.  But 
the  deputy  must  act  in  the  name  of  his  principal.  An  acknowledgment  of  the  deed 
in  his  own  name  is  invalid,  nor  has  he  power  to  execute,  acknowledge,  and  deliver 
a  deed  in  pursuance  of  a  sale  made  by  the  principal  officer.  It  would  be  altogether 
irregular  to  permit  the  deputy  to  convey  what  had  been  sold  by  the  principal,  or  the 
principal  to  convey  what  had  been  sold  by  the  deputy.  Permitting  the  sale  of  one 
to  be  completed  by  the  conveyance  of  the  other,  leads  to  confusion.    He  who  com- 
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mences  the  execution  of  a  power  must  go  on  and  complete  it,  except  when  a  term 
o£  oflice  lias  expired,  in  which  case  either  the  late  or  tlie present  incumbent  may  ex- 
e -cibe  the  power.  Xo  one  can  lawfully  convey  what  has  been  sold  by  another,  ex- 
cept in  the  case  referred  to,  without  the  express  power  of  the  law  or  the  consent  of 
the  party  in  interest."     Blackwell  on  Tax  Titles,  443. 

St.  Paul,  August  10th,  1863.  G.  E.  COLE,  Atty.  Gen. 


J.  A.  Sargent,  Esq.,  County  Attorney,  Carver  County: 

Sir:  I  am  in  receipt  of  your  favor  enquiring  whether  a  person  elected  to  a 
county  office  having  died  and  the  vacancy  having  been  first  filled  by  appointment, 
and  at  the  next  general  election  the  person  elected  will  hold  his  office  for  the  unex- 
pired term  or  for  the  full  term.  I  think  for  the  unexpired  term  only;  the  election 
in  such  case  is  to  fill  a  vacancy.  Sec.  46,  of  chap.  15,  Laws  of  1861,  declares 
that  officers  elected  or  appointwl  to  fill  vacancies  may  qualify,  and  when  elected 
they  may  hold  for  the  unexpired  term,  and  when  appointed  until  the  next  general 
term.  The  power  of  appointment  is  only  a  temporary  expedient  to  avoid  the  ex- 
pense and  inconvenience  of  a  special  election ;  as  very  few  if  any  of  the  vacancies 
constantly  occurring  will  occur  on  the  eve  of  a  general  election,  the  language  of 
the  statute  must  apply  to  an  election  after  an  appointment,  or  it  would  seldom  if 
ever  have  any  application. 

St.  Paul,  August  17th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Chas.  A.  Chapman,  Escj.,  County  Auditor,  Blue  Earth  County: 

Sm:  I  am  in  receipt  of  your  favor  stating  that  a  teacher  in  one  of  the  school 
districts  in  your  county  closed  her  school  one  day  before  the  expiration  of  the  term 
for  which  she  was  employed,  and  that  the  trustees  require  her  to  teach  an  extra 
■day,  and  in  case  of  her  refusal,  claim  that  they  may  refuse  to  pay  her  any  portion 
of  "her  wages  for  the  term,  and  you  enquire  if  they  are  correct.  It  is,  as  a  matter  of 
•strict  law,  undoubtedly  true  that  a  contract  for  services  for  a  fixed  period  is  an  en- 
tirety, and  that  if  the  party  contracting  for  the  performance  of  such  service  leaves 
the  service  of  his  employer  before  the  expiration  of  the  stipulated  period,  without 
■sufficient  cause,  he  can  recover  no  compensation  for  his  services  either  on  the  con- 
tract or  on  a  quantum  meruit.  But  although  the  courts  have  labored  to  uphold 
this  severe  doctrine,  jurors  have  always  essayed  to  mitigate  the  rigor  of  the  law, 
and  haye  seized  upon  the  slightest  circumstances  as  pretences  for  evading  principles 
so  inequitable.  The  case  of  Britton  vs.  Town,  6  New  Hampshire,  altliough  at  vari- 
ance with  the  weight  of  authority,  approaches  much  nearer  to  the  principles  of 
equity,  and  the  analogies  of  the  law,  than  those  wliich  hold  the  opposite  doctrine. 

This  case  holds  that  if  the  contract  be  of  such  a  character  that  the  party  actually 
receives  useful  labor,  and  thereby  derives  a  benefit  and  advantage  over  and  above 
ihe  damages  which  liave  resulted  from  a  breach  of  tlie  contract  by  the  other  party, 
the  labor  actually  done  and  the  value  received  furnish  a  new  consideration,  and  the 
law  thereupon  raises  a  promise  to  pay  to  the  extent  of  the  reasonable  worth  of  the 
-excess.  The  course  proposed  by  the  trustees  named  by  you  is  pLirticularly  unjust, 
the  damages  sustained  by  the  trivial  breach  are  of  small  importance,  and  1  shall  be 
surprised  if  a  jury  does  not  find  some  means  to  avoid  a  decision  which,  whatever 
may  be  the  law,  I  cannot  but  regard  as  unjust  and  inequitable. 
St.  Paul,  August  22d,  1863.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Henry  A.  Swift,  Governor  of  Minnesota: 

Dear  Sib:    I  am  in  receipt  of  your  favor,  enclosing  opinion  of  Commissioner  of 
tlie  General  Land  Office,  holding — 


ATTOBNEYS   QENERAIi.  127 

1st.  That  the  State  is  not  entitled  under  the  provisions  of  the  swamp  land  grant 
of  March  12th,  1860,  to  lands  within  the  six  mile  limit  fixed  by  the  railroad  grant. 

2d.  That  the  odd  sections  not  taken  as  indemnity  between  the  6  and  15  mile  limit 
may  upon  proper  proof  be  secured  to  the  State;  and  you  request  me  to  prepare  an 
argument  in  opposition  to  the  first  of  these  views,  if  in  my  opinion  it  is  erroneous. 
The  grounds  upon  which  the  opinion  ot  the  commissioner  is  based,  are,  I  presume, 
that  the  even  sections  within  the  six  mile  limit  are  duplicated  in  price  with  a  view 
to  indemnify  the  Government  for  the  loss  it  would  otherwise  sustain  by  the  grant 
to  the  State  of  the  odd  sections,  and  that  in  this  view  they  must  be  regarded  as  re- 
served for  this  purpose,  and  that  when  land  has  been  reserved  for  any  purpose,  no 
subsequent  general  law,  proclamation  or  sale  will  be  construed  to  embrace  it.  As- 
suming the  fact  of  a  reservation  established,  the  general  principle  was  annou)iced 
in  Wilcox  vs.  Jackson,  14  Peters  U.  S.  Eep.  498.  The  matter,  however,  is  by  no 
means  without  doubt,  and  were  the  question  an  open  one  I  should  not  hesitate  to 
advocate  the  opposite  doctrine  before  the  department.  I  think,  however,  the  point 
must  be  regarded  as  definitely  settled  so  far  as  the  department  of  the  interior  is  con- 
cerned. The  question  was  elaborately  argued  by  Judge  Seates  on  behalf  of  the 
State  of  Illinois  in  1§55,  in  a  case  in  which  the  claim  of  the  State  to  swamp  lands 
■within  the  six  mile  limits  of  a  grant  for  the  Mobile  and  Chicago  Eailroad  was  in- 
volved, add  after  full  consideration,  was  decided  by  Hon.  R.  McClelland,  then  Sec- 
retary of  the  Interior,  adversely  to  the  claim  of  the  State. 

As  to  the  other  point,  the  decision  of  the  commissioner  simply  amounts  to  this, 
that  odd  sections  without  the  six  and  within  the  fifteen  mile  limit  not  required  for 
railroad  purposes  to  make  up  any  deficiency,  stand  upon  the  same  ground  as  other 
swamp  lands,  and  if  so,  no  special  action  seems  to  be  necessary  on  my  part.  The 
Commissioner  of  the  State  Land  Office  should  take  such  action  with  reference  to 
these  lands  as  controversies  arise  as  he  would  in  other  cases.  I  may  remark,  how- 
ever, with  reference  to  these  lands,  that  as  the  State  has  elected  to  abide  by  the 
United  States  field  notes  and  surveys,  these  by  a  uniform  course  of  decision  at  the 
department  have  been  held  conclusive  upon  the  Government,  and  unless  the  State 
saw  fit  to  produce  further  proof,  I  presume  she  will  without  proof  be  entitled  to  all 
jsuch  lands  appearing  to  be  overflowed  by  the  Government  plats.  As  the  opinion  of 
the  Commissioner  does  not  necessarily  militate  against  this  view  of  the  subject  no 
special  argument  at  present  seems  necessary. 

St.  Paul,  August  27th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sm:  I  am  in  receipt  of  your  favor,  inquiring  whether  the  treasurer  who  makes 
a  sale  of  land  for  taxes  may  legally  become  the  purchaser.  It  is  a  general  rule  that 
trustees,  agents  and  others  employed  to  sell  land  for  the  principal,  cannot  become 
its  purchaser,  as  no  one  can  be  both  vendor  and  vendee.  The  reason  upon  which 
this  rule  is  founded  is  the  encouragement  and  opportunity  which  such  practice 
would  give- for  the  perpetration  of  frauds.  Although  the  analogies  of  the  law  might 
bring  the  case  you  state  within  the  operation  of  this  rule,  I  do  not  think  the  au- 
thorities sustain  it  in  its  application  to  public  officers  in  cases  of  this  character.  In 
support  of  what  might  seem  a  departure  from  established  principles  it  has  b.een  re- 
marked "that  a  bid  by  the  officer  making  the  sale  might  be  absolutely  necessary  to 
eounteract  combinations  to  defeat  the  collection  of  the  revenue,  whether  arising 
from  the  sympathy  of  the  by-standers  or  other  causes."  I  think  upon  the  authori- 
ties, the  action  of  the  treasurer  must  be  sustained,  and  the  auditor  should  execute 
deeds  to  him  or  his  assignee  for  lands  so  purchased.  See  Blackwell  on  Tax  Titles, 
473,  et  seq. 

St.  Paul,  August  28th,  1863.  _  G.  E.  COLE,  Atty.  Gen. 
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His  Excellency,  Henry  A.  Swift,  Governor : 

Mt  Dbae  Sik:  I  am  in  receipt  of  your  favor,  stating  that  by  an  act  to  enable 
citizens  of  this  State  who  are  employed  in  the  military  and  naval  service  of  the 
United  States  to  vote  in  the  election  districts  in  which  they  reside,  the  Governor 
was  required  to  appoint  commissioners ;  that  commissioners  were  appointed  accord- 
ingly at  an  extra  session  of  1862,  who  took  the  votes  for  the  ensuing  election ;  that 
in  March  last,  at  the  regular  session  of  1863,  another  set  of  commissioners  was  ap- 
pointed and  confirmed  by  the  senate  to  take  the  votes  at  the  election  of  November' 
next ;  and  that  the  commissioners  first  appointed  now  claim  the  right  to  act,  and 
insist  that  their  offices  are  not  terminated;  and  you  desire  my  opinion  as  to  which 
are  the  legal  commissioners  under  the  act. 

In  reply,  I  have  to  say,  that  the  claims  of  the  commissioners  first  appointed  are 
entirely  unfounded.  The  law  does  not  prescribe  the  tenure  of  the  office,  but  from 
its  general  object  and  purview  it  would  seem  to  contemplate  a  temporary  appoint- 
ment merely,  for  each  election.  I  do  not,  however,  deem  it  important  to  examine 
or  decide  this  question,  as  the  rule  seems  to  be  well  settled  that  when  the  term  of 
office  is  not  fixed  by  law,  the  office  is  held  during  the  pleasure  of  the  appointing 
power.  The  power  of  appointment  implies  the  power  of  removal,  and  the  appoint- 
ment of  another  to  the  office  operates  as  a  removal  of  the  incumbent. 

Such  has  been  the  uniform  construction  of  the  powers  of  the  President  and  de- 
partments of  the  general  government;  Ex  Parte  Hennan,  13  Peters,  230;  and 
most  if  not  all  of  the  States  recognize  the  soundness  of  the  rule,  and  have  adopted 
it.    See  People  vs.  Mayor,  &e.,  5  Barb.  43. 

St.  Paul,  September  11th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

Sm :  I  am  in  receipt  of  your  communication  of  the  10th  inst.,  submitting  to  me 
certain  inquiries  with  reference  to  the  taxation  of  banks,  and  expressing  a  desire, 
as  the  banking  interest  of  the  State  is  becoming  important,  that  I  would  review  the 
whole  subject  so  that  there  may  be  no  misunderstanding  hereafter.  It  is  difficult 
to  decide  upon  questions  before  they  arise.  There  are,  however,  some  few  general 
principles  not  embraced  within  the  literal  scope  of  your  inquiries,  which  I  shall 
briefly  advert  to  before  proceeding  to  answer  the  questions  proposed.  Sec.  4  of  art. 
9  of  the  constitution  declares  that  "  laws  shall  be  passed  for  taxing  the  notes'  and 
bills  discounted  or  purchased,  moneys  loaned,  and  all  other  property,  effects  or  dues 
of  every  description,  of  all  banks  and  bankers,  so  that  all  property  employed  in 
banking  shall  always  be  subject  to  taxation  equal  to  that  imposed  on  the  property 
of  individuals.  "  Sec.  9  of  the  general  banking  law  enacts  in  terms  this  provision 
of  the  constitution.  Sections  54,  55  and  57  of  the  tax  law  of  I860,  as  amended  by 
sections  14  and  15  Of  chapter  I  of  Laws  of  1861,  prescribe  in  detail  the  means  of 
carrying  into  efEeot  the  general  provisions  before  cited.  A  fundamental  principle 
which  lies  at  the  foundation  of  all  taxation  and  is  incorporated  into  the  constitu- 
tion, sec.  I,  art.  9,  is  that  of  equality,  and  in  construing  the  law  under  considera- 
tion it  should  be  borne  in  mind  that  double  taxation  is  in  no  case  allowable,  and 
that  any  law  requiring  it  would  be  unconstitutional,  oppressive  and  void.  Tliis 
principle  is  fully  recognized  by  the  tax  law,  and  no  person  is  required  to  list  shares 
of  the  corporate  stock  of  any  corporation  whose  taxation  is  specifically  provided  by 
the  act.  1st,  then,  I  remark  that  the  stockholders  of  banks  incorporated  under 
the  general  i)anking  law,  are  not  taxable  for  their  shares.  2d,  that  all  property 
of  banks  is  to  be  taxed  as  prescribed  by  sections  54,  55  and  57,  except  real  estate, 
which  is  to  be  taxed  where  it  is  situated.  I  do  not  know  that  any  doubt  has  arisen 
as  to  the  right  to  tax  the  real  estate  of  banks,  but  thinking  a  question  may  arise 
from  the  peculiar  language  of  sec.  57,  it  is  to  be  observed  that  the  term  moneys, 
effects  or  dues  in  the  second  clause  of  section  54,  do  not  include  real  estate;  that  by 
section  20  of  the  general  banking  law  a  large  proportion  of  the  capital  of  a  bank 
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may  in  the  usual  course  of  business  be  converted  into  real  estate,  which  would  es- 
cape taxation  altogether,  unless  held  taxable  as  such ;  this  result  would  be  a  plain 
■violation  of  the  constitutional  provision,  requiring  all  bank  property  to  be  taxed 
equally  with  that  of  individuals,  and  would  also  conflict  with  another  clause  of  the 
tax  law,  declaring  that  all  real  real  estate  is  to  be  taxed  where  situated.  There  are 
many  other  important  questions  growing  out  of  the  tax  law,  but  as  you  have  not 
raised  theui  I  prefer  to  express  no  opinion  until  they  come  regularly  before  me.  I 
come  now  to  the  questions  raised  by  you. 

1st.  If  the  president  and  cashier  of  a  bank  return  an  incorrect  statement,  shall 
;'0u  proceed  at  once,  as  though  no  statement  had  been  made?  Section  57  declares 
that  in  case  the  president  and  cashier  refuse  or  omit  to  make  such  a  statement,  (as 
is  prescribed  by  sections  54  and  55,)  the  auditor  shall  ascertain  the  amount,  &c. 
An  incorrect  statement  is  certainly  not  such  a  statement  as  is  required  by  the  act. 
If  by  an  incorrect  statement  you  mean  a  statement  legally  defective;  but  if  on  the 
other  hand  you  refer  to  a  statement  false  in  fact,  but  prima  facieln  strict  compli- 
ance with  the  law,  and  containing  no  legal  defects,  I  think  it  will  be  binding  upon 
you,  as  I  find  in  the  law  no  authority  for  you  to  decide  a  question  of  fact  in  such 
cases.  You  may  therefore  properly  disregard  a  statement  not  in  compliance  with 
the  law,  and  act  as  though  none  had  been  made. 

2d.  "Are  Minnesota  State  railroad  bonds  taxable  by  the  State  ?"  The  claim  of  the 
holders  of  these  obligations  is,  as  I  understand,  that  as  the  State  pays  no  interest, 
they  are  not  within  the  scope  of  the  second  clause  of  section  54,  which  provides 
"that  air  moneys,  effects  or  dues  of  every  description  upon  which  such  bank  or 
banking  company  receives  or  is  entitled  to  receive  interest  shall  be  included  in  the 
statement.  This  enquiry  presents  a  somewhat  embarrassing  question.  It  matters 
not  whether  the  State  pays  interest  or  refuses  to  do  so,  the  sole  point  upon  which 
the  question  turns,  is,  whether  the  holders  are  entitled  to  interest  and  this  raises 
the  old  and  vexed  question  as  to  the  legality  of  these  bonds.  If  they  are  valid  as 
against  the  State,  the  holders  are  entitled  to  interest,  and  they  are  taxable  within 
the  literal  meaning  of  the  law.  If  the  holders  are  willing  to  accept  this  dilemma, 
consider  the  bonds  void,  and  withdraw  them  as  a  basis  for  banking,  I  presume  the 
State  will  not  insist  upon  the  right  of  taxation.  But  on  the  other  hand,  so  long  as 
they  are  treated  as  valid,  and  deposited  by  the  holders  as  a  basis  for  banking,  they 
cannot  be  regarded  as  void. 

Some  of  these  bonds  are  on  deposit  at  the  rate  of  50  or  60  cents  on  the  dollar, 
while  their  market  value  is  but  17.  Notwithstanding  this  the  legislature  has  re- 
peatedly refused  to  place  adequate  power  in  the  hands  of  the  State  officers  to  en- 
force a  compliance  with  the  provisions  of  law  requiring  this  deflciency  to  be  made 
good.  Without,  therefore,  deciding  upon  the  general  question  as  to  the  validity  of 
these  State  obligations,  I  place  my  decision  upon  the  ground  that  the  action  of  the 
State  has  not  been  such  as  to  authorize  her  executive  officers  to  declare  a  class  of 
obligations  issued  in  pursuance  to  an  express  provision  of  her  constitution  void,  and 
that  unless  void,  although  the  payment  of  interest  may  be  delayed,  the  holder  is 
entitled  to  receive  it,  and  is  not  therefore  exempt  from  taxation  within  the  section 
before  cited.  I  am  fully  aware  of  the  hardships  wliich  result  from  this  view  of  the 
law,  but  this  consideration,  although  entitled  to  great  weight  with  the  legislature, 
,to  which  holders  should  apply  for  relief,  cannot  affect  or  control  the  duties  of  an  ex- 
ecutive officer.  I  may  say  here,  lest  my  answer  to  your  first  question  sliould  be 
misunderstood,  that  in  case  a  banker  having  Minnesota  railroad  bonds  or  others  on 
deposit  in  your  office  should  refuse  to  include  them  in  his  statement,  claiming  that 
they  are  not  taxable,  this  would  present  a  question  of  law,  and  although  his  state- 
ment might  hQ  prima  facie  in  compliance  with  law,  yet  being  fully  contradicted  by 
the  records  of  your  office,  I  think  you  would  have  a  right  to  disregard  it. 

3d.  "Are  the  circulating  notes  of  a  bank  to  be  regarded  as  moneys  or  effects  em- 
ployed with  a  view  to  profit  ?" 

They  are  not.    These  bills  as  fast  as  issued  are  taxable  under  the  head  of  notes, 
bills  discounted  or  some  one  of  the  numerous  heads  under  which  the  capital  is  tax- 
able; any  other  construction  would  involve  double  taxation,  against  which  I  have 
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already  cautioned  you.    I  refer  of  course  to  these  notes  while  in  the  hands  of  the 
banker.    See  opinion  of  October  10th. 

-tth.  You  enquire  if  these  notes  are  not  taxable  in  the  hands  of  a  banker,  are  they 
not  in  the  hands  of  a  broker.  They  certainly  would  be,  if  the  banker  and  broker 
were  different  persons,  but  if  in  the  case  you  instance  "the  Bank  of  Minnesotii  and 
Thompson  Bro's"  are  the  same  persons  acting  under  different  names,  and  are  really 
the  o\\  ners  of  the  circulating  notes  of  the  bank,  I  can  hardly  see  how  by  adopting  a 
different  name  you  can  obtain  the  right  to  tax  them  for  their  own  paper  before  they 
have  put  it  in  circulation.  If  I  understand  the  mode  of  proceeding  proposed,  you 
would  tax  the  Bank  of  Minnesota  for  the  bonds  deposited  to  secure  the  circulation ; 
you  would  then  tax  Thompson  Bro's,  the  owners  of  the  Bank  of  Minnesota,  for  tlie 
circulation,  and  then  tax  the  bank  for  the  notes  discounted  and  bills  purchased  with 
such  circulation.  This  would  also  be  double  taxation  of  the  most  oppressive  char- 
acter. 

5th.  "Are  the  legal  tender  notes  to  be  considered  as  specie  funds  for  the  redemp- 
tion of  circulating  notes?"  It  may  be  doubtful  whether  legal  tender  notes  would, 
in  any  event,  under  the  decision  of  the  Supreme  Court  of  the  United  States,  in 
Peters  vs.  City  Council  of  Charleston,  be  taxable  by  State  authority,  but  as  the  de- 
cision of  this  question  becomes  unnecessary  from  the  view  which  I  have  taken  of 
the  statute, I  have  not  examined  it.  The  term  "specie"  in  its  ordinary  acceptation 
does  not,  it  is  clear,  include  legal  tender  notes  or  paper  money  of  any  description. 
The  rule  of  construction  applicable  to  the  case  is  "  That  when  the  words  of  a  statute 
are  plain  and  clear  they  are  to  be  understood  according  to  tlieir  general  and  natural 
signification  and  import,  unless  by  such  exposition  a  contradiction  or  inconsistency 
would  arise  in  the  statute  by  reason  of  some  subsequent  clause  from  wlieuce  it 
might  be  inferred  that  the  intent  of  the  legislature  was  otherwise.  But  if  from  a 
view  of  the  whole  law  the  evident  intention  is  different  from  the  terms  employed 
to  express  it  in  a  particular  part  of  the  law,  that  intention  should  prevail,  for  that 
in  fact  is  the  will  of  the  legislature."  Smith,  Com.  sec.  650.  There  can  be  little 
difficulty  in  arriving  at  the  meaning  of  this  clause,  which  was  to  exempt  funds  re- 
tained (and  not  used  for  profit)  solely  for  the  purpose  of  protecting  outstanding 
circulation.  At  the  time  of  the  passage  of  the  act  there  were  but  two  classes  of 
funds  which  could  be  used  for  this  purpose, — specie  funds,  viz.,  gold  and  silver  on 
hand  in  the  vaults  of  the  bank,  and  bills  of  other  banks  included  under  the  head  of 
balances  due  from  other  banks  upon  which  gold  and  silver  was  payable  if  demanded; 
but  since  that  time,  owing  to  the  state  of  the  country,  gold  and  silver  have  become 
articles  of  commerce,  have  disappeared  from  circulation,  and  are  unavailable  for  the 
purposes  contemplated  by  the  law,  and  legal  tender  notes  have  taken  their  place. 
They  are  used  for  precisely  the  same  purpose,  and  the  object  of  the  law  being  to 
exempt  funds  not  invested,  but  kept  oh  hand  for  the  purpose  named,  there  can  be 
no  doubt  that  they  are  exempt  within  its  clear  intent  and  meaning. 

St.  Paul,  September  12th,  1863.  G.  E.  COLE,  Atty.  Gen. 


E  C.  Severance.  Esq.,  County  Auditor,  Dodge  County: 

Dear  Sir:  I  am  in  receipt  of  your  favor,  stating  that  at  a  meeting  of  the  county 
commissioners,  a  petition  from  a  portion  of  the  inhabitants  of  a  school  district  ask- 
ing for  a  division  of  the  district,  and  also  to  attach  a  strip  one-lialf  mile  wide  in  an 
adjoining  township  and  district  to  one  of  the  parts  thus  divided,  and  thus  form  two 
districts,  was  granted.  It  is  further  stated  that  a  majority  of  the  voters  in  tlie 
original  district  are  opposed  to  the  change,  and  that  those  who  signed  the  petition 
from  the  district  in  the  adjoining  town  did  not  propose  to  interfere  with  the  divis- 
ion of  the  other  district,  but  simply  to  indicate  their  assent  to  detaching  a  strip  of 
one-half  mile  in  width  from  their  district,  and  I  ani  asked  whether  under  these  cir- 
cumstances the  decision  can  be  sustained.  The  language  of  section  5  of  the  school 
law  is  as  follows:    "The  county  commissioners  shall  have  power  to  create  new 
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school  districts,  change  the  boundary  of  districts,  or  unite  two  or  more  districts 
■whenever  a  petition  signed  by  a  majority  of  the  legal  voters  of  the  territory  to  he 
affected  thereiy,ih?A\  be  presented  to  them,  requesting  such  organization  or  change." 
It  is  a  matter  of  no  importance  with  what  object  any  of  the  signers  of  the  petition 
affixed  their  names ;  tlie  sole  question  is,  "■Have  a  majority  of  ihe  legal  voters  of  the 
territory  to  he  affected  therehy  requested  the  changeV  If  tliey  have, the  action  of  the 
commissioners  is  valid;  if  not,  they  acquired  no  jurisdiction,  and  the  decision  is  a 
nullity. 

What  then  is  the  territory  to  be  affected  ?  Obviously,  the  two  districts,  from  each 
of  which  a  portion  is  to  be  taken.  Not  an  acre  of  land  can  be  taken  from  any  dis- 
trict and  attached  to  another  without  diminishing  the  amount  of  taxable  property 
of  the  one,  and  proportionately  increasing  that  of  another.  No  scliolar  can  be  taken 
from  one  district  and  transferred  to  anotlier  witliout  diminishing  the  revenue  of  the 
one  and  enhancing  that  of  the  other.  A  majority  of  the  legal  voters  of  the  terri- 
tory comprising  borh  districts  as  they  exist  before  the  division,  is  therefore  a  ma- 
jority of  the  legal  voters  of  the  territory  to  be  affected  thereby. 

St.  Paul,  September  14th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

Sie:  I  am  in  receipt  of  a  letter  from  the  county  auditor  of  Washington  county, 
stating  that  a  school  disti-ict  in  that  county  has  voted  to  raise  a  sum  of  money  for 
building  a  school  house,  exceeding  the  amount  which  school  districts  are  authorized 
by  law  to  raise  in  "anyone  year,"  and  enquiring  whether  pursuant  to  this  vote  the 
auditor  is  authorized  to  levy  eight  mills  on  the  dollar  on  the  property  of  the  district, 
being  the  amount  to  which  districts  are  limited  by  law,  and  disregard  the  excess. 
The  authority  of  the  auditor  to  extend  the  tax  upon  the  list  is  derived  solely  from 
the  vote  of  the  district.  If  therefore  the  vote  is  void,  all  subsequent  proceedings 
would  fall  with  it.  If  the  foundation  fails,  the  superstructure  cannot  stand.  In 
the  levy  and  collection  of  taxes  the  injunctions  of  law  should  be  strictly  followed;  if 
not,  no  part  of  a  tax  levied  can  be  sustained.  19  Ohio,  324.  The  power  of  the  ma- 
jority of  the  legal  voters  of  a  school  district  over  the  property  of  the  minority  is 
limited  to  such  cases  as  are  clearly  defined  and  provided  for  by  the  statute  which 
confers  the  power  of  taxation.  The  auditor  is  required  to  levy  the  tax  as  reported 
to  him,  and  if  that  is  in  excess  of  the  statutory  limit,  no  power  is  conferred  upon 
him  to  make  that  which  is  void  in  its  inception,  valid  by  a  subsequent  correction. 

St.  Paul,  September  23d,  1863.  G.  E.  COLE,  Atty.  Gen. 


P.  E.  Baldwin,  Esq.,  County  Attorney,  Sherburne  County: 

My  Dear  Sik:  I  am  in  receipt  of  your  favor  of  the  26th  ult.,  referring  me  to 
chapter  26  of  Special  Laws  of  1863,  providing  for  the  removal  of  the  county  seat  of 
Sherburne  county.  The  law  provides,  first,  for  a  change  of  the  county  seat.  Sec- 
ondly, it  directs  tlie  question  to  be  submitted  to  the  electors  of  the  county  at  the 
next  geiieral  election,  and  prescribes  the  manner  in  which  the  votes  shall  be  can- 
vassed and  returned.  Sec.  7  declares  '•  that  this  act  shall  take  effect  and  be  in  force 
after  its  submission  to  and  adoption  by  tiie  electors  of  the  county,  and  not  before." 
You  state  that  inasmuch  as  the  language  of  section  7  is  general  and  applies  to  tlie 
entire  act,  you  are  of  the  opinion  that  no  part  of  tlie  act  can  be  in  force,  and  tl;at 
no  vote  can  be  taken  at  the  next  general  eleci;ion.  In  this  I  think  you  are  mis- 
taken. Statutes  are  to  be  construed  by  the  li^ht  afforded  by  other  laws  upon  the 
same  subject,  and  by  the  intention  of  tlie  legislature  as  gathered  from  the  context. 
Cases  are  by  no  means  rare  in  which  a  literal  reading  of  a  word  would,  as  in  this 
case,  not  only  defeat  the  object  sought  to  be  attained,  but  directly  confiict  with  the 
intention  of  the  framers  of  the  law  as  expressed  in  other  portions  of  the  same  law. 
Ill  such  cases  the  intent  only  is  to  be  consulted.'    The  law  in  question  is  framed  with 
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a  careful  reference  to  the  constitution  and  the  decisions  of  our  courts.  Sec.  1  of  art. 
11  of  the  constitution  declares  "that  all  laws  for  removing  county  seats  shall  hefore 
taking  effect  be  submitted  to  the  electors  of  the  county  to  be  affected  thereby,  at  the 
next  general  election  after  the  passage  thereof^  and  be  adopted  by  a  majority  of  such 
electors."  The  supreme  court,  commenting  upon  this  clause  of  the  constitution,  has 
said :  "  The  legislature  must,  in  every  case  of  a  removal  of  a  county  seat,  pass  a  special 
act  to  take  effect  upon  its  adoption  by  the  electors  of  the  county  at  the  next  general 
election  after  its  passage."  Boss  vs.  Swensen,  6  Minn.  428.  The  gist  cf  the  law,  its 
sole  aim  and  object,  is  the  removal  of  the  county  seat  of  Sherburne  county,  and  it 
is  to  this,  and  this  only,  that  the  language  of  section  7  can  be  held  to  apply. 
St.  Paul,  October  3d,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sm:  lieferring  to  my  opinion  of  September  12th,  1863,  upon  the  taxation  of 
banks,  and  to  further  inquiries  made  by  you,  explanatory  of  your  previous  ones,  you 
novf^  state  that  certain  brokers  wiio  are  the  ovi^ners  of  a  bank  of  issue,  refuse  to  re- 
turn any  statement  of  notes  discounted,  claiming  that  their  bills  are  passed  over  to 
them  as  individual  brokers,  and  are  not  used  by  the  bank  vi^ith  a  vievs^  to  profit,  and 
also  claiming  that,  as  they  are  the  owners  of  the  circulation,  they  cannot  be  taxed  for 
that  as  brokers. 

While,  as  stated  in  my  former  opinion,  you  are  not  at  liberty  to  go  outside  of  your 
office  and  investigate  the  concerns  of  the  different  banks  in  the  State  to  enable  you 
to  decide  whether  as  a  matter  of  fact  a  statement  is  true,  yet  whenever  a  statement 
is  returned  to  you  which  is  shown  to  be  utterly  false  by  the  records  of  your  office, 
and  is  made  so  by  a  false  legal  theory  adopted  by  the  bankers,  you  may,  and  it  is 
imperatively  your  duty,  to  require  a  proper  certificate,  and  to  disregard  any  other. 

In  this  case  the  bank  and  individual  brokers  who  are  the  stockholders  and  owners, 
are,  in  the  eye  of  the  law,  distinct  persons  and  capable  of  contracting  with  each 
other  as  such.  Tou  cannot,  as  I  said  in  my  former  opinion,  t^x  the  bills  discounted 
by  the  bank  and  the  circulation  owned  by  it,  because  this  would  be  double  taxation, 
but  you  can  and  should  tax  it  once.  It  the  bank  passes  its  currency  over  to 
its  stockholders  a  legal  indebtedness  at  once  arises  in  favor  of  the  bank  against 
its  stockholders.  If,  as  they  claim,  the  bank  does  not  use  its  circulation  with 
a  view  to  profit,  and  that  it  is  entitled  to  receive  no  interest  from  its  stockhold- 
ers, then  the  brokers  who  do  have  the  use  and  benefit  of  its  circulation,  who  are 
really  the  owners  of  the  bank,  but  legally  distinct  individuals,  should  be  taxed  oil 
such  circulation  as  for  moneys,  &c.  This  idea  maybe  better  illustrated  by  the  case 
of  a  bank  owned  by  many  stockholders,  each  owning  and  holding  a  certain  number 
of  shares.  In  all  the  business  between  any  individual  stockholder  and  the  bank,  the 
same  relations  are  preserved  as  between  the  bank  and  an  ordinary  customer.  If  the 
stockholder  desires  a  loan  of  ©5,000  his  note  is  discounted  and  becomes  taxable  as 
bills  discounted,  the  money  in  his  hands  is  regarded  as  launched  into  circulation, 
and  is  taxable  in  his  hands  as  so  much  cash. 

The  legal  relations  of  the  contracting  parties  are  in  no  respect  affected  by  the  fact 
that  should  the  bank  fail  to  redeem  its  bills,  the  stockholders  would  be  liable,  nor  by 
the  consideration  that  he  is  a  part  owner  of  the  bank.  The  bank  may,  it  is  true, 
give  or  loan  without  interest  even  in  this  case  a  portion  of  its  currency  to  a  stock- 
holder. •  If  so,  it  would  not  be  required  to  return  this  transaction  under  the  head  of 
bills  discounted  for  taxation,  but  the  currency  would  still  be  taxable  as  money  in  the 
hands  of  the  stockholder. 

A  distinction  between  the  ciise  I  have  just  instanced  and  one  in  which  the 
capital  of  a  bank  is  owned  entirely  by  an  individual  broker,  may  seem  to  exist.  In 
the  former  case  no  one  will  deny  that  the  law  is  as  I  have  stated  it,  but  in  reality  it 
will  be  apparent  to  every  lawyer  that  there  is  no  legal  distinction  between  the  two 
cases.  The  bank  has  as  much  a  distinct  legal  existence,  and  is  as  certainly  a  dis- 
tinct person  from  one  stockholder  a?  from  twenty. 
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My  first  opinion  was  upon  this  point  given  upon  a  misunderstanding  of  the  ques- 
tion presented  and  some  of  the  language  may  be  too  broad,  but  with  this  explana- 
tion will  not  mislead  you. 

St.  Paul,  October  10th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  letter  of  county  attorney  of  Benton 
county,  stating  that  judgments  have  been  obtained  against  the  county  on  certain 
bonds  issued  by  it,  and  demund  made  on  the  county  commissioners,  and  a  certified 
copy  of  the  docket  of  the  Judgment  presented  to  them,  pursuant  to  the  provisions 
of  section  17,  page  617,  Compiled  Statutes,  and  inquiring — 

1st.  Must  tlie  court  issue  any  other  order  before  the  commissioners  will  become 
liable  for  contempt  of  court  V  The  commissioners  can  commit  no  contempt  unti-  a 
formal  command  is  addressed  to  them  by  the  court.  This  command  is  in  form  of 
writ  of  mandamus,  and  most  of  the  points  raised  by  Mr.  Sweet's  letter  depend  en- 
tirely upon  the  inquiry,  whether  mandamus  lies  in  cases  of  tliis  character.  It  may 
be  stated  generally  that  a  writ  of  mandamus  lies  only  in  cases  where  there  is  no 
other  specific  and  adequate  remedy  at  law.  Have  the  judgment  creditors  any  other 
specific  and  adequate  remedy  in  this  case?  Section  18,  page  617,  Compiled  Statutes, 
declares  that  upon  filing  the  certified  copy  of  docket,  as  prescribed  by  the  preceding 
section,  the  commissioners  mtist  proceed  to  levy  a  tax  for  the  payment  of  the  judg- 
ment and  interest.  Section  15,  article  1,  chapter  15,  Laws  of  1860,  also  declares  that 
judgments  shall  be  levied  and  collected  as  other  county  charges  are.  These  pro- 
visions must  be  regarded  as  modified  by  those  of  sections  73  and  76,  chapter  1,  of 
Laws  of  1860,  the  first  limiting  the  amount  of  tax  to  be  levied  in  any  one  year  to 
three  mills  on  the  dollar,  and  the  latter  authorizing,  when  necessary,  the  addition  of 
fifty  per  cent,  to  the  established  rates,  for  the  purpose  of  paying  debts  already  con- 
tracted. This  money  is  to  be  exclusively  appropriated  to  the  purpose  for  which  it 
was  raised  (sec.  76.)  The  treasurer  is  required  to  receive  county  orders  in  payment 
for  county  taxes,  (sec.  21,  chap.  3,  Laws  1860.)  But  although  this  direction  is  gen- 
eral, 1  think  it  is  controlled  by  the  provisions  of  sec.  76,  chap.  1,  Laws  of  1860.  If 
these  moneys  are  to  be  appropriated  exclusively  to  the  purpose  for  whicli  they  were 
_  raised,  they  cannot  be  applied  to  the  payment  of  county  orders  issued  for  other  pur- 
poses; and  I  think  the  tax  should  be  collected  in  cash.  It  is  from  these  provisions 
of  law  entirely  clear,  that  the  commissioners  should,  within  the  prescribed  hmit, 
proceed  to  levy  the  tax.  In  case  they  refuse  to  do  this,  the  question  still  recurs, — 
has  the  judgment  creditor  a  remedy  by  mandamusf 

Section  20,  page  617,  Compiled  Statutes,  declares  that  no  execution  can  issue  ex- 
cept by  leave  of  the  court,  and  leave  can  only  be  granted  after  a  demand  has  been 
made  upon  the  commissioners  and  they  have  wrongfully  refused  to  levy  the  tax. 
Section  15,  art.  7,  chap.  15,  Laws  1860,  while  it  does  not  repeal  the  sections  pub- 
lished on  pages  616  and  617  of  Compiled  Statutes,  modifies  them  so  far  as  they  con- 
flict with  its  provisions,  and  provides  that  "  such  judgments  shall  be  levied  and 
collected  as  other  county  charges,  and  when  collected  siiall  be  paid  by  the  county 
treasurer ;  but  if  payment  is  not  made  after  the  time  the  collector  of  taxes  is  re- 
quired by  iaw  to  make  his  return  of  county  taxes  next  after  the  rendition  of  said 
judgment,  execution  may  be  issued  on  said  judgment;  and  a  clause  of  section  20, 
page  617,  Compiled  Statutes,  still  in  force,  declares,  "  that  when  execution  is  issued 
the  property  of  the  county  only  is  liable. 

Is  the  limited  and  qualified  right  to  an  execution  on  such  judgment,  such  a  plain, 
specific,  and  adequate  remedy  at  law,  as  will  deprive  the  party  of  his  riglit  to  a 
tnandamusf  I  am  of  opinion  that  it  is  not,  and  tliat  a  mandamus  will  lie  to  com- 
pel the  commissioners  to  perform  their  duty.  The  law  leaves  no  discretion  in 
them;  the  levying  of  the  tax  is  a  mere  ministerial  act  which  they  are  expressly  en- 
joined to  perform.  The  law  certainly  contemplates  the  levying  of  a  tax  as  the 
usual  and  proper  if  not  the  only  mode  of  satisfaction.    As  the  execution  can  only 
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affect  the  property  of  the  county,  this  remedy  would  be  in  most  cases  entirely  in- 
adequate. 

The  common  law  recognized  the  inefficiency  of  this  mode  of  relief  against  a  mu- 
nicipal corporate  body,  having  no  corporate  fund,  and  provided  for  the  defect  by 
making  each  inhabitant  of  a  county  liable  in  his  person  and  private  estate  to  the- 
execution.  Our  statute  having  taken  away  the  only  provision  of  law  which  ren- 
dered the  execution  available  in  ordinary  cases,  has  destroyed  its  efficiency.  Very 
few  of  the  counties  of  this  State  have  as  yet  county  buildings  even  ;  many  have  no 
corporate  property  whatever,  that  an  execution  could  reach.  See  People  vs.  Super- 
visors of  Columbia  County,  10  Wend.  363. 

If,  liowever,  the  commissioners  desire  to  make  this  point,  and  have  it  adjudicated 
upon  by  the  courts,  their  proper  course  will  be  to  delay  action  until  a  writ  of  altei- 
uative  mandamus  is  served  upon  them,  which  is  the  form  usually  adopted.  They 
will  then  have  an  opportunity  to  appear  and  make  their  defence  or  show  cause  why 
the  writ  should  not  issue;  and  they  cannot  be  harmed  until  they  have  been  heard 
and  judgment  awarded  against  them,  and  a  refusal  on  their  part  to  obey  the  writ  of 
peremptory  mandamus  which  will  then  issue. 

Our  statute,  it  is  true,  provides  that  in  a  plain  case,  a  writ  of  peremptory  man- 
dam,us  may  issue  in  the  first  instance,  and  if  this  should  be  done,  the  commissioners 
must  obey  it ;  but  the  supreme  court  says,  "  where  applications  have  been  made  for 
the  writ  to  this  court,  it  has  been  a  universal  custom  to  make  an  order  that  the  de- 
fendant have  notice.  This  rule  will  be  adhered  to,  save  in  instances  where  the 
duty  sought  to  be  enforced  is  very  clear,  and  public  or  private  rights  would  be  jeop- 
ardized by  delay."  2  Minn.  342.  And  it  is  said  by  approved  text  writers  that  with- 
out due  notice  of  motion,  a  mandamus  will  never  be  granted.  Angell  and  Ames  on 
Corp.  sec.  715. 

I  think  there  is  no  doubt,  therefore,  that  the  commissioners  will  have  an  oppor- 
tunity to  be  heard  before  they  can  be  compelled  to  act;  and  I  would  advise  them, 
if  they  see  lit  to  contest  the  question,  to  raise  the  point  that  there  is  another  plain 
and  adequate  remedy  at  law,  which  is  the  only  one  upon  which  there  is  any  doubt. 

St.  Paul,  October  12th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Howard  M.  Atkins,  Esq.,  County  Attorney  of  Mille  Lae  County: 
Dear  Sib:  I  am  in  receipt  of  your  favor  of  the  6th  inst.,  inquiring — 
1st.  Whether  the  act  of  February  24th,  1863,  (ch.  18,  Laws  1863,)  fixing  the 
term  of  county  commissioners  in  certain  counties  at  one  year,  applies  to  commis- 
sioners previously  elected  under  the  provisions  of  ch.  6,  Laws  of  1861,  which  fixed 
their  term  of  oiSce  at  three  years.  I  think  that  it  does.  The  'validity  of  such  a  law- 
was  conclusively  shown  by  the  very  able  reasoning  of  the  court,  in  the  case  of  Butler 
vs.  Pennsylvania,  10  How.  402.  And  the  rule  of  construction,  that  no  retrospective 
effect  shall  be  given  to  a  law  unless  it  is  expressly  declared  to  have  that  effect,. can 
hardly  be  said  to  apply  to  this  case,  as,  although  the  commissioners  were  elected 
prior  to  its  passage,  the  subject-matter  upon  which  the  law  is  to  operate,  is  the  fu- 
ture tenure  of  the  office.  The  case  might  appear  plainer,  although  the  principle 
would  remain  the  same,  if  the  tenure  was  for  life,  and  by  an  act  of  the  legislature 
reduced  to  years.  There  can  be  no  doubt  that  such  a  l^w  would  apply  to  the  ten- 
ure of  officers  elected  prior  to  its  passage.    Sec  5  Watts  &  Serg't,  418. 

2d.  You  state  that  in  1800,  a  portion  of  Benton  county  was  attached  to  Mille  Lae 
county;  that  the  county  commissioners  of  the  two  counties  have  been  unable  to 
agree  upon  the  share  of  county  funds,  and  the  pro  rata  of  county  indebtedness  that 
should  be  apportioned  to  each ;  that  the  difference  principally  arises  from  a  contest 
as  to  certain  school  moneys  in  the  county  treasury  of  Benton  county  at  the  time  of 
the  division,  belonging  to  the  town  of  Princeton,  which  is  located  in  that  portion 
of  the  county  formerly  belonging  to  Benton.  You  further  state  that  Mille  Lac  was 
originally  attached  to  Morrison  county  for  judicial  purposes,  and  that  the  commis- 
sioners of  your  county  (the  county  having  been  first  organized  in  1860)  have  come 
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to  no  settlement  with  the  authorities  of  Morrison,  having  doubts  as  to  the  legalily 
of  taxes  levied  by  that  county,  from  the  fact  that  the  union  of  the  two  counties  wag 
for  judicial  purposes  only.  You  also  state  that  the  autliorities  of  Benton  and  ilor- 
rison  retain  the  delinquent  tax  lists  for  taxes  assessed  bj'  them,  and  are  selling 
lands  in  Mille  Lac  county,  under  the  provisions  of  cb.  4,  Laws  of  1862,  and  giving 
deeds,  and  that  this  creates  great  confusion,  &c.  A  series  of  difficult  and  embar- 
rassing, but  extremely  important  and  interesting  questions  arises  from  this  state  of 
facts.  The  rapid  rise  of  Minnesota  from  a  wilderness  to  a  prosperous  community, 
clothed  with  all  the  powers,  rights  and  incidents  of  a  sovereign  State;  the  loose  and 
careless  legislation  which  has  attended  her  progress;  the  rapidity  with  which  vast 
tracts  of  uninhabited  territory  have  been  erected  into  counties;  the  ignorance  or  in- 
difference to  the  situation  of  these  frontier  counties  which  has  chanicterized  legis- 
lation, have  resulted  in  a  state  of  chaotic  confusion,  which  is  greatly  to  be  deplored. 
Many  of  the  questions  arising  from  these  circumstances  are  peculiar  to  ourselves, 
and  upon  which  authorities  and  precedents  drawn  from  the  common  law  or  statutes 
of  older  States  throw  but  a  feeble  and  uncertain  light. 

The  question  suggested  by  the  statement  of  facts  submitted  by  you  and  recapitu- 
lated above,  may  be  stated  as  follows:  1st.  Is  Mille  Lac  county  entitled  to  any  share 
of  the  funds  of  Benton  county,  or  bound  for  any  of  its  obligations  ?  2d.  Is  Prince- 
ton entitled  to  the  school  moneys  in  the  treasury  of  Benton  county,  and  apportioned 
to  her  at  the  time  of  the  division?  3d.  Was  the  action  of  Morrison  county  in  levy- 
ing taxes  in  a  county  attached  to  it  for  judicial  purposes  only,  valid?  4th.  Can 
Mille  Lac  claim  any  portion  of  the  funds  or  deliquent  taxes  due  Morrison  county; 
and  is  slie  liable  to  any  of  its  obligation?  5th.  Is  the  action  of  the  authorities  of 
Morrison  and  Benton  in  selling  lands,  giving  deeds,  and  closing  up  tax  proceedings 
affecting  lands  in  Mille  Lac,  having  their  inception  prior  to  any  division  or  organ- 
ization of  the  latter  as  a  separate  county,  valid  ? 

These  questions  will  be  considered  in  their  order: 

1st.  Is  Mille  Lac  county  entitled  to  share  in  the  funds,  and  contribute  to  the  pay- 
ment of  the  obligations  of  Benton  county  ?  There  is  high  authority  for  saying  that 
if  an  act  separating  a  portion  of  a  county  from  it,  and  attaching  it  to  another,  con- 
tains no  pros'ision  for  the  payment  of  debts  or  the  division  of  funds,  all  the  property 
and  credits  of  the  original  county,  as  well  as  all  the  obligations  and  duties  which 
accrued  before  the  division,  will  remain  to  it.  Hampshire  vs.  Franklin,  16  Mass. 
75.  Upon  the  general  law  of  corporations,  therefore,  if  there  is  no  express  provision 
of  any  statute,  Mille  Lac  has  no  claim  on  Benton  for  any  portion  of  its  funds,  and 
Benton  has  no  claim  on  Mille  Lac  for  any  contribution  towards  the  discharge  of  its 
obligations.  The  legal  relations  of  the  two  counties  are  then  as  stated,  save  in  so 
far  as  they  are  changed  by  sec.  8,  page  92,  Comp.  Stat.,  which  provides  that  a  ijro 
rata  of  whatever  debts  may  be  found  to  be  due  by  the  county  of  Benton  on  the  first 
day  of  April  next,  after  the  pnssnge  of  that  act,  shall  be  charged  to  certain  counties 
by  that  act  set  off  from  Benton  and  erected  into  separate  counties  or  reserved 
to  be  attached  to  oth-er  counties  at  some  future  time.  This  act,  in  terms  only,  ap- 
plies to  the  debts  of  the  county  and  not  its  property.  Upon  my  first  examination 
of  that  law,  I  thought  that  possibly  that  portion  of  Benton  county  now  embraced 
in  Mille  Lac,  might  be  included  in  the  territory  there  mentioned.  A  more  careful 
examination,  however,  convinces  me  that  it  is  not,  and  I  have  been  able  to  find  no 
other  statute  bearing  upon  this  point. 

2ndi  Is  Princeton  entitled  to  the  school  moneys  in  the  treasury  of  Benton  county, 
and  apportioned  at  the  date  of  the  division?  If  that  town  was  a  regulaily  organ- 
ized school  district,  under  chap.  29,  Rev.  Stat.,  and  if  pursuant  to  sec.  11  of  that  cha|> 
ter  a  certain  and  definite  share  of  the  school  moneys  in  the  county  treasury  of  Ben- 
ton, at  tlie  time  of  the  division,  had  been  apportioned  to  it,  and  thus  become  subject 
to  the  drafts  of  its  trustees,  I  think  that  by  the  operation  of  that  section,  and  of  the 
act  of  February  20,  1856,  entitled  "An  act  for  the  relief  of  school  districts,"  (Comp. 
Stat.  361,)  this  money  became  vested  in  the  town  of  Princeton;  that  no  subsequent 
action  of  the  county  or  the  legislature,  could  divest  her  rights  in  that  particular ; 
and  that  the  moneys  in  the  treasury,  and  apportioned  to  Princeton,  at  the  time  of 
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the  division,  are  subject  to  the  drafts  of  its  trustees.    As  to  moneys  apportioned 
afterwards,  the  same  rule  would  apply  as  to  ordinary  county  funds. 

3d.  Can  the  action  of  the  authorities  of  Morrison  in  levying  taxes  in  counties  at- 
tached to  it  for  judicial  purposes  only,  be  sustained?  Sec.  21,  p.  77,  and  see.  41,  p. 
80,  Comp.  Stat.,  provide  that  counties  attached  to  others  for  judicial  purposes,  shall, 
for  the  purpose  of  the  assessment  and  collection  of  taxes,  be  deemed  to  be  within 
the  limits  of  the  county  to  whicli  they  are  attached  and  as  forming  a  part  thereof. 
These  sections,  therefore,  seem  fully  sufficient  to  justify  the  action  of  Morrison 
•  county.  It  would,  indeed,  in  the  early  years  of  our  territorial  existence  have  prob- 
ably been  impossible  to  collect  the  revenue  in  these  sparsely  settled  localities,  had 
not  this  expedient  been  resorted  to. 

4th.  Can  Mille  Lac  claim  any  portion  of  the  funds  as  delinquent  taxes  due  Mor- 
rison county;  and  is  she  liable  to  any  of  its  obligations?  1  presume  that  the  peo- 
ple of  counties  so  situated  have  acted  generally  upon  the  supposition  that  an  ac- 
count should  be  kept  between  the  two  counties,  and  that  each  should  share  ^^ro  rata 
in  the  funds  and  indebtedness.  But  is  this  view  of  the  matter  correct?  were  not 
Mille  Lac  and  Morrison,  so  long  as  the  former  was  attached  to  the  latter  for  all 
practical  and  legal  purposes,  one  county,  and  so  within  the  rule  already  applied 
to  Benton  county?  The  object  of  county  organizations  is  the  enforcing  of  private 
rights  and  the  redress  of  public  and  private  wrongs,  and  the  organization  necessary 
to  effect  these  objects  is  supported  by  taxation.  This  entire  organization  was  in 
operation  in  the  county  of  Morrison,  but  not  in  that  of  Mille  Lac,  for  judicial  pur- 
poses, and  for  the  purpose  of  the  assessment  and  eoUection  of  taxes  they  are  de- 
clared to  be  one  county;  and  these  embrace  almost  all  the  functions  of  county  gov- 
ernment. To  the  support  of  this,  the  inhabitants  of  Mille  Lac  contributed  their 
share,  and  upon  the  separation  of  that  county  from  Morrison,  the  effect  is  precisely 
the  same  as  the  separation  of  an  entire  county.  By  the  withdrawal  of  the  taxable 
property  of  Mille  Lac,  much  larger  burdens  are  imposed  upon  the  county  of  Mor- 
rison ;  and  if  it  leaves  her  with  the  debts  of  Morrison  county  upon  her  hands,  equity 
would  seem  to  require  that  she  should  retain  the  delinquent  taxes  to  enable  her  to 
meet  them.  It  has  indeed  been  held  in  a  similar  case  that  a  county  attached  to 
another  for  judicial  purposes  could  not,  in  tlie  absence  of  any  express  provision,  be 
compelled  to  reimburse  the  latter  for  any  portion  of  the  expenses  of  courts,  &c. ; 
Hampshire  vs.  Franklin,  16  Mass.  88;  and  if  this  be  correct  it  would  seem  to  fol- 
low, as  a  consequence,  that  she  ought  not  to  draw  from  an  organized  county  any 
portion  of  the  revenue  by  whicli  that  ex|)!'nse  is  to  be  supported. 

I  am  aware  that  the  legislature  declared  many  of  these  unsettled  counties  organ- 
ized, and  provided  for  the  appointment  of  a  full  board  of  county  officers  by  the  Gov- 
ernor; but  as  this  could  not  have  been  necessary  when  another  county  had  elected 
a  full  set  of  officers  competent  to  act  for  both  counties,  and  as  the  legislature  must 
have  found  that  the  attempted  organization  had  proved  a  failure,  otherwise  they 
would  have  had  no  occasion  to  provide  for  the  performance  of  the  functions  of 
government  by  another  county, — I  may  fairly  presume  that  the  laws  providing  for 
an  orgimization  of  ilille  Lac  county  remained  inoperative,  so  far  as  any  county  ac- 
tion was  concerned,  until  its  organization  in  1860.  I  think,  therefore,  that  Mille 
Lac-  county  must,  so  far  as  the  present  inquiry  is  concerned,  be  regarded  as  compos- 
ing a  part  of  the  county  of  Morrison  for  the  purposes  of  county  government;  and 
that  wliile  she  cannot  be  called  upon  to  pay  any  debts  of  Morrison,  she  is  entitled 
to  none  of  the  delinquent  taxes  raised  to  support  that  government,  although  levied 
upon  lands  lying  within  her  boundaries. 

5th.  IS  the  action  of  the  authorities  of  Morrison  and  Benton  in  selling  lands,  giv- 
ing deeds,  and  closing  up  tax  proceedings  affecting  lands  in  Mille  Lac  county  having 
their  inception  prior  to  any  division  or  organization  of  the  latter  as  a  separate  county, 
valid  V  I  think  it  is ;  and  I  see  no  other  manner  in  which,  in  the  absence  of  express 
enactment,  it  could  be  done.  A  sale  of  land  at  a  tax  sale  is  a  contract  under  which 
the  purchaser  acquires  rights  which  cannot  be  affected  to  his  prejudice  by  subse- 
quent legislative  action.  Among  other  rights,  is  that  to  a  tax  deed;  and  in  the 
absence  of  express  statute  this  can  only  be  executed  by  the  officer  who  made  the 
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sale  or  his  successor  in  office,  and  the  legislature  cannot  deprive  him  of  his  right  to 
receive  a  deed  from  this  officer  without  empowering  some  other  officer  to  execute 
the  conveyance. 

Again,  as  we  have  seen,  the  taxes  on  the  delinquent  lists  are  due  to  the  counties 
of  Morrison  and  Benton;  the  delinquent  lists,  and  all  the  records,  which  Hre  indis- 
pensable to  a  valid  tax  title,  are  in  the  offices  of  the  auditors  of  those  counties.  It 
seems,  however,  to  be  your  impression  that  the  lists  can  be  delivered  to  the  authori- 
ties of  Mille  Lac.  There  is  no  authority  conferred  ijy  law  for  this.  The  legislature 
in  separating  a  portion  of  Benton  and  attaching  it  to  Mille  Lac,  would  not  certainly 
have  omitted  so  important  provisions  had  it  intended  to  transfer  this  power  to  ^lille 
Lac. 

It  is  true  that  the  condition  in  which  these  separations  and  organizations  of  new 
counties  place  tax  titles  in  those  counties  is  somewhat  anomalous;  and  further 
legislation  is  urgently  required  to  unravel  the  tangled  skein  which  territorial  ex- 
travagance has  bequeathed  to  us.  But  the  difficulties  mentioned  by  you  are  not 
insurmountable. 

You  say  a  person  can  get  a  tax  deed  in  Benton  county  without  first  paying  the 
taxes  to  date.  This  is  true;  but  he  cannot  get  it  recorded  in  Mille  Lac  county 
without  paying  the  taxes  in  that  county  also. 

You  also  state  that  a  person  may  get  a  tax  title  in  Mille  Lac  county  without  pay- 
ing taxes  due  in  Benton.  I  think  in  these  anomalous  cases  it  is  the  duty  of  the 
register  of  the  county  where  the  land  lies,  to  require  the  certiticate  of  taxes  paid 
from  the  auditors  of  both  counties  having  taxes  against  it,  before  admitting  it  to 
record.  You  also  suggest  that  different  persons  may  hold  tax  titles  for  the  same 
-  tract.  So  they  might  if  the  taxes  were  all  imposed  by  the  same  county.  The  only 
effect  of  these  considerations  is,  as  it  seems  to  me,  to  require  of  purchasers  and 
those  dealing  in  real  estate,  an  examination  of  the  tax  lists  in  both  counties. 

I  have  thus  endeavored  to  examine  and  decide  all  the  points  submitted  to  me. 
There  are  no  questions  in  our  law  more  embarrassing  or  difficult  of  solution.  It 
may  well  be,  therefore,  that  I  have  erred  in  some  of  the  conchisions  arrived  at.  I 
have,  however,  been  influenced  by  a  sincere  desire  to  decide  correctly,  upon  the  first 
opportunity,  questions  which  have  long  been  a  source  of  great  annoyance  and  per- 
plexity. 

St.  Paul,  October  12th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Dear  Sir:  I  am  in  receipt  of  your  favor  enclosing  letter  of  county  attorney  of 
Meeker  county  enquiring  "  whether  a  county  is  liable  for  the  salary  of  a  county  at- 
torney, when  he  has  left  a  county  for  a  part  of  his  time  and  has  not  enlisted."  I 
answer  that  if  the  county  is  obliged  to  employ  and  pay  another  attorney  to  perform 
his  duties,  they  may  deduct  the  amount  so  paid  from  the  salary  of  the  county  attor- 
ney. Chap.  31,  Laws  of  1862.  If  not,  and  his  absence  has  not  required  the  appoint- 
ment of  another  person,  the  county  has  no  cause  of  complaint. 

St.  Patjl,  October  27th,  1863.  G.  E.  COLE,  Atty.  Gen.      . 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  communication  from  county  officers 
■of  Sibley  county,  stating  that  the  county  buildings,  records,  &c.,  have  been  destroyed 
by  Are,  and  that  no  data  remain  by  which  the  county  treasurer  can  collect  the  taxes 
of  this  and  former  years,  and  enclosing  a  resolution  of  the  commissioners  to  suspend 
all  action  in  relation  to  the  collection  of  delinquent  taxes  and  await  the  action  of 
the  legislature  on  the  same,  and  desiring  my  views  as  to  the  proper  and  legal  course 
to  be  pursued  in  the  premises.  The  board  of  commissioners  were  undoubtedly  right 
in  delaying  action.     The  auditor,  however,  writes  that  they  also  passed  a  resolu- 
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tion  instructing  him  to  procure  the  necessary  blanks  and  proceed  immediately  with 
a  view  to  a  new  assessment,  and  malce  out  a  new  duplicate  for  the  presenu  year.. 
This   resolution  seems  to  be  inconsistent  with  the  one  to  delay  action,  and  the- 
course  indicated  would  be  illegal.     The  assessors  are  required  by  law  to  make  their 
returns  to  the  auditor  on  or  before  the  first  Monday  in  August.     The  county  board 
of  equalization  is  required  to  meet  on  the  iirst  Tuesday  in  September;  these  direc- 
tions, to  say  nothing  of  many  others,  are  imperative,  and  the  acts  must  be  performed 
on  the  day.    An  attempt  to  collect  the  taxes,  as  the  law  now  stands,  at  this  late 
day,  would  throw  everything  into  confusion,  and  would  be  entirely  invalid  and  use- 
less.   Blackwell  on  Tax  Titles,  186.    As  the  taxes  had  been  levied  and  equalized  be- 
fore the  fire,  I  do  not  think  the  county  will  gain  much  by  attempting  to  hurry  mat- 
ters by  legislative  action.     These  back  taxes  are  alien  upon  the  land  in  the  county, 
and  I  think  may  be  extended  upon  the  assessment  roll  of  next  year  in  the  same 
manner  as  they  could  have  been  if  the  auditor  had  omitted  to  extend  them  upon  thfr 
roll.    Blackwell,  195.    This  strikes  me  as  the  most  simple  and  certain  course.    An 
act  cannot  be  passed  by  the  legislature  until  some  time  in  the  winter,  and  when 
passed,  if  it  provides  a  special  tax  system  for  one  year  for  Sibley  county,  will  prob- 
ably involve  the  validity  of  the  tax  sales  in  that  county  in  much  doubt.     If  there  are- 
no  special  reasons  for  a  different  course,  I  would  advise,  if  any  legislation  be  pro- 
cured, an  act  expressly  authorizing  the  auditor  to  extend  the  tax  on  the  roll  for  next 
year.    I  presume  that  without  any  legislation  he  would  have  authority  to  do  this, 
but  it  will  do  no  harm  to  expressly  authorize  it. 

I  am  aware  tiiat  the  course  recommended  by  me  is  more  dilatory  than  special 
legislative  action,  and  that  the  delay  will  doubtless  be  attended  with  mucli  embar- 
rassment to  the  county  and  its  officers.  Indeed,  a  heavy  misfortune  like  that  which 
has  befallen  the  county  cannot  occur  Vv'ithout  producing  much  embarrassment  and 
distress.  But  1  have  great  doubts  of  the  validity  of  a  special  act  of  the  legisla- 
ture prescribing  a  shorter  period  for  collecting  taxes  in  Sibley  county,  than  that 
prevailing  in  other  portions  of  the  State. 

Suppose  the  general  tax  law  has  provided  that  while  taxes  in  other  parts  of  the 
State  should  be  assessed  in  July,  levied  and  equalized  in  September,  and  collected 
in  January,  the  taxes  in  the  county  of  Sibley  should  be  levied  in  March  and  col- 
lected in  April  following,  would  there  be  any  doubt  of  its  illegality? 

It  is  a  general  principle,  "  that  a  law  which  is  partial  in  its  operation,  intended 
to  affect  particular  individuals  alone,  or  to  deprive  them  of  the  benefit  of  the  gen- 
eral law,  is  unwarranted  by  the  constitution,  and  void.  " 

St.  Paul,  November  2d,  1863.  G.  E.  COLE,  Atty.  Gen. 


Chas.  A.  Chapman,  Esq.,  County  Auditor,  Blue  Earth  County : 

Sie:  I  am  in  receipt  of  your  favor  of  recent  date,  stating  that  school  district- 
No.  5  in  your  county,  voted  in  June  last  a  sum  of  money  for  building  a  school 
house;  that  in  September  last  a  portion  of  the  district  was  erected  into  a  new  dis- 
trict. You  enquire — 1st.  Can  the  tax  be  levied  upon  the  entire  district  as  it  ex- 
.isted  when  the  vote  was  passed  ?  2d.  Can  it  be  legally  levied  upon  any  portion 
of  the  county?  In  answer  to  your  first  inquiry  I  have  to  say  that  by  numerous 
well  considered  decisions  upon  a  statute  similar  to  our  own,  it  is  established  that  it 
cannot  be  levied  upon  that  portion  of  the  district  set  off  from  it  before  the  levy  or 
assessment.  The  levy  of  the  tax  constitutes  an  indebtedness  against  all  who  were 
residents  of  the  district  at  the  date  of  the  assessment,  which  no  subsequent  change 
of  circumstances  can  affect  or  annul.  Waldron  vs.  Sec.  5  Pick.  523.  But  the 
mere  voting  of  the  tax  creates  no  obligation  and  fixes  no  legal  liability  upon  the  in- 
dividual tax  payers.  A  removal  from  the  district,  or  a  separation  of  a  portion  of 
the  tax  payers  from  it  by  the  creation  of  a  new  district,  therefore,  releases  such  per- 
sons from  all  obligation  to  contribute  to  the  purposes  for  which  the  tax  was  voted. 
Jackson  vs.  2d  School  District  in  Sudbury,  3  Gray  413. 

A  more  difficult  question  arises,  however,  upon  your  second  inquiry:  Can  the  tax 
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after  such  a  division  of  the  district  be  legally  levied  at  all?  Is  not  the  identity  of 
the  district  destroyed,  and  two  new  districts  erected  in  its  place?  If  so,  all  power 
to  act  under  the  vote  ceases.  It  was  early  held  in  Massachusetts  that  "  The  true 
and  necessary  construction  of  the  statute  required  that  the  district  voting  to  raise 
money  should  have  the  same  hmits  wlien  the  money  is  assessed,  as  when  voted,  for 
if  it  "had  not  it  must  be  considered  as  a  new  or  different  district,  and  tlie  vote  to 
raise  money  is  annulled.  "  Eichard  vs.  Daggett,  4  ^Xlass.  534.  An  examination  of 
the  law  relating  toscliool  districts  existing  in  that  State,  however,  at  that  time,  dis- 
closes the  fact  that  school  districts  had  no  legal  name  or  qualities;  tliey  were 
merely  sections  of  the  town  privileged  to  determine  for  themselves  the  location  of 
their  school  houses  and  to  raise  money  for  building  and  keeping  them  in  repair. 
They  were  not  corporations,  and  could  not  sue  or  be  sued,  make  contracts  or  enforce 
them;  everything  but  the  vote  to  raise  money  was  to  be  done  by  the  power  of  the 
town.  By  our  statute  school  districts  are  expressly  declared  to  be  bodies  corporate 
and  invested  with  full  power  of  suing  and  being  sued,  contracting  and  being  con- 
tracted with,  and  it  has  frequently  been  held  that  a  separation  of  a  portion  of  a 
quasi  corporation  and  the  erection  of  such  portion  into  a  new  corporation  does  not 
annul  the  old  corporation,  but  that  it  exists,  retaining  all  its  rights,  powers  and 
property,  and  subject  to  all  its  obligations.  Wyndham  vs.  Portland,  4  ilass.  384. 
The  law  was  subsequently  changed  in  Massachusetts.  School  districts  were  in- 
vested with  more  enlarged  powers,  and  the  case  of  Kichard  vs.  Daggett  is  upon  the 
point  no  longer  law  in  the  court  in  which  it  was  decided.  Waldron  vs.  Sec.  cited 
ante. 

I  am  of  the  opinion,  therefore,  that  the  tax  must  be  limited  to  the  district  as  it 
exists  at  the  time  of  the  actual  levy  of  the  tax  upon  the  assessment  roll,  but  that 
upon  the  district  so  existing  it  may  be  legally  levied  and  collected. 

St.  Paul,  November  16th,  1863.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  letter  of  county  auditor  of  Wash- 
ington county,  saying  that  the  county  commissioners  of  that  county,  at  a  meeting 
on  the  19th  of  JSTovember,  (1863,  I  presume,)  made  the  following  order:  "That  the 
taxes  on  certain  lots  for  the  years  1859,  1860  and  1861,  be  re-assessed  and  the  valu- 
ation of  1862  be  taken  as  the  basis  of  such  assessment."  The  commissioners  may 
doubtless,  if  the  tax  sale  under  chap.  4,  Laws  of  1862  is  still  open,  order  a  sale  with- 
out restriction  as  to  price,  to  the  highest  bidder,  but  I  know  of  no  power  which  they 
possess  to  order  a  re-assessment  or  an  abatement  of  the  tax.  The  only  authority  given 
to  the  county  commissioners  as  siicJi  to  abate  taxes  is  contained  in  section  3  of  chap. 
4,  Laws  of  1862,  wliicli  authorizes  an  abatement,  such  abatement  to  be  made,  if  any, 
on  or  before  the  IsL  of  November,  1862. 

"Without  stopping  to  enquire  whether  this  authorizes  an  abatement  of  any  taxes 
except  those  of  1859,  and  prior  j'ears,  it  seems  at  least  certain  that  the  power  of  the 
commissioners  expired  on  the  first  of  November  of  that  year.  By  section  1  the  time 
for  redemption  was  extended  to  the  1st  of  November,  and  if  not  redeemed  before 
that  time  it  became  forfeited  to  the  State,  and  to  relieve  parties  from  the  exorbitant 
assessments  of  the  earlier  years  of  the  territory,  the  power  of  abatement  was  vested 
in  the  county  commissioners,  but  was  to  be  exercised  for  the  benefit  of  the  owner 
before  the  time  fixed  for  redemption  expired. 

Tliere  are  many  requirements  which  as  to  time  are  regarded  as  directory,  and  it 
is  sometimes  difficult  to  distinguish  between  these  and  tliose  which  are  peremptory. 
The  object  of  the  present  provision,  however,  stamps  it  as  peremptory. 

St.  Paul,  December  5th,  1863.  G.  E.  COLE,  Afty.  Gen. 
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His  Excellency,  Henry  A.  Swift: 

Deae  Sib:  I  am  in  receipt  of  your  favor  stating  that  the  third  Senatorial  Dis- 
trict is  a  very  large  one;  that  the  population  is  mostly  located  upon  the  Mississippi, 
from  which  section  the  Senator  and  Representative  are  usually  taken;  that  the  min- 
ing and  lumbering  interest  of  Lake  Superior  are  thus  very  inadequately  represented, 
and  you  enquire  whether  the  district  cannot  he  divided  so  as  to  constitute  the  coun- 
ties of  Carlton,  St.  Louis  and  Lake  a  separate  district;  or  if  not,  if  a  provision  can- 
not be  made  requiring  one  of  the  representatives  of  the  district  to  reside  in  one  of 
those  counties.  In  reply  I  have  to  say  that  it  is  pretty  generally  understood  that  I 
have  entertained  great  doubts  as  to  the  constitutionality  of  the  apportionment  of 
1860.  If  that  was  a  constitutional  measure,  any  apportionment  which  the  legisla- 
ture might  choose  at  any  time  to  make  would  be,  and  it  would  probably  justify  the 
course  suggested  by  you.  The  objections  to  that  measure  and  the  one  suggested 
by  you  are,  that  the  constitution  limits  the  power  of  the  legislature  in  this  partic- 
ular. Sec.  23,  art.  4.  "  The  legislature  shall  provide  by  law  for  the  enumeration  of 
the  inhabitants  of  this  State  in  the  year  one  thousand  eight  hundred  and  sixty-flve, 
and  every  tenth  year  thereafter.  At  their  first  session  after  each  enumeration  so 
made,  and  also  after  each  enumeration  made  by  authority  of  the  United  States,  the 
legislature  shall  have  the  power  to  prescribe  the  bounds  of  Congressional,  senatorial 
and  representative  districts,  and  to  apportion  anew  the  senators  and  representatives 
among  the  several  districts,  according  to  the  provisions  of  section  2  of  this  article." 

The  express  grant  of  power  in  a  particular  case,  and  under  certain' restiictions 
and  limitations,  is  equivalent  to  a  prohibition  of  its  exercise  in  a  different  man- 
ner and  at  a  different  time.  The  object  of  these  restrictions  affords  an  additional 
argument  in  support  of  this  position.  Sections  2  and  23  of  article  4  should  be 
read  together.  Section  2  declares  that  the  representation  in  both  houses  shall  be 
apportioned  equally  throughout  the  different  sections  of  the  State  in  proportion  to 
the  population  thereof,  and  section  23  provides  the  means  by  which  the  legislature 
is  to  arrive  at  a  knowledge  of  such  population,  viz. :  by  an  enumeration  of  the  in- 
habitants. As  in  a  new  and  growing  State  the  population  is  rapidly  increasing  and 
the  proportion  between  different  sections  constantly  changing,  the  census  affords  a 
very  inadequate  information  of  the  population,  one,  two  or  three  years  after  it  is 
taken,  hence  the  provision  that  the  apportionment  shall  be  made  at  the  next  session 
after  the  enumeration  of  1865.  Neither  do  I  think  it  would  be  competent  to  re- 
strict the  inhabitants  of  the  district  in  their  selection  to  the  residents  of  any  partic- 
ular county.  The  constitution  has  prescribed  the  qualifications  of  representatives. 
Sec.  25,  art.  4.  "  They  shall  be  qualified  voters  of  the  State,  and  shall  have  resided 
one  year  in  the  State,  and  six  months  immediately  preceding  the  electiop  in  the  dis- 
trict from  which  they  are  elected."  A  provision  of  law  adding  to  these  qualifications 
the  further  one,  that  they  shall  reside  in  a  particular  part  of  the  district,  would  be 
an  infringement  of  the  constitutional  rights  of  the  electors,  which  could  not  be  sus- 
tained.   Barker  vs.  The  People,  3  Cowen,  686. 

St.  Paul,  December  29th,  1863.  G.  E.  COLE,  Atty.  Gen. 


A  C.  Dunn,  Esq.,  County  Attorney,  Faribault  Co. : 

l^EAE  Sir:  I  am  in  receipt  of  your  favor  inquiring  whether  county  attorneys 
are  obliged  to  draw  complaints  and  warrants  to  be  used  in  courts  of  justice  of  the 
peace  in  criminal  matters,  and  whether  they  may  not  charge  a  fee  for  such  services. 

I  think  it  is  their  duty  to  attend  to  such  business  without  extra  compensation. 
Sec.  2,  chap.  5,  Laws  of  1860,  makes  it  their  duty  to  attend  all  courts  of  criminal 
jurisdiction,  and  all  preliminary  examinations  when  requested  by  the  magistrate, 
and  section  3  prohibits  them  from  receiving  any  fee  for  services  in  any  prosecution 
to  which  it  shall  be  their  duty  to  attend. 

St.  Paul,  December  31,  1863.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  Mcllrath,  Commissioner  State  Land  Office: 

bill:  I  am  in  receipt  of  your  favor,  stating  that  in  several  instances  the  ap- 
praisers of  school  lands  have  in  good  faith  returned  lands  as  prairie  vi'hich  were 
really,  as  has  afterwards  proved,  mostly  valuable  for  timber,  and  therefore  within 
the  provision  requiring  the  payment  of  75  per  cent.  down.  These  lands,  you  also 
state,  have  been  sold  pursuant  to  such  return,  for  15  per  cent,  down ;  that  the  large 
emigration  of  the  past  year  has  brought  with  it  a  largely  increased  demand  for  tim- 
ber ;  that  it  is  now  evident  that  the  purchasers  intend  to  sell  off  the  timber  and 
allow  the  land  to  revert  to  the  state,  and  you  enquire  what  steps  can  be  talien  by 
you  to  protect  the  interests  of  the  State. 

The  law  directs  that  lands  mostly  valuable  for  timber,  shall  be  sold  at  75  per 
cent.  down.  Some  one  must,  of  course,  decide  what  lands  are  within  this  descrip- 
tion, and  while  a  fraudulent  or  wilful  violation  of  this  provision  of  law  would  ren- 
der the  transaction  void,  a  mere  error  of  judgment  by  the  commissioner  cannot 
furnish  a  ground  for  the  rescission  of  his  contract  and  the  disturbance  of  rights 
vested  under  it.  Indeed,  the  decision  of  the  commissioner,  it  would  seem  from 
your  letter,  was  at  the  time  correct;  the  land  was  more  valuable  as  prairie  than 
timber;  subsequent  occurrences  have  changed  this  state  of  facts,  but  certainly  can- 
not justify  the  State  in  attempting  to  escape  from  a  contract  into  which  she  has 
deliberately  entered.  The  purchaser  has  acquired  vested  rights  which  cannot  be 
modified  or  impaired  by  yourself  or  the  legislature.  The  title  to  the  lands,  how- 
ever, does  not  pass  until  the  issue  of  the  patent,  the  purchaser  before  that  being 
only  entitled  to  possession  as  tenant  of  the  State,  with  the  right  to  acquire  the  title 
by  payment,  according  to  the  terms  of  his  contract.  If  the  security  of  the  State  is 
therefore  injured  or  hazarded  by  his  acts,  I  think  a  court  of  equity  may,  upon  prin- 
ciples well  recognized,  interfere  by  injunction,  to  prevent  the  destruction  of  the 
security  by  waste  committed  by  the  occupant;  this  power  exists  in  the  analogous 
cases  of  mortgages  and  tenancies. 
St.  Paul,  January  10th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  D.  Blakoly,  Superintendent  of  Public  Instruction: 

Sir:  Disputes  are  arising  in  many  districts  between  teachers  and  trustees,  as  to 
the  meaning  of  the  term  "month"  in  the  contract  for  teaching;  the  teacher  con- 
tending that  a  lunar  month  is  intended,  while  the  trustees  insist  that  a  calendar 
month  is  contemplated  by  the  statute  and  the  contract.  As  the  question  is  so  gen- 
erally agitated,  I  deem  it  expedient  to  publish  a  circular  from  your  office  upon  the 
subject.  A  month  at  common  law,  and  at  present  probably  in  the  English  law, 
means  a  lunar  month.  In  mercantile  contracts,  however,  it  has  both  in  England 
and  this  country  been  changed  by  usage,  and  the  rule  now  Is  to  calculate  months 
as  calendar ;  and  in  other  contracts  the  lunar  yields  to  the  calendar,  if  such  was  the 
intention  of  the  contract.  In  this  country  the  rule  of  English  law  may  be  consid- 
ered as  greatly  shaken,  if  not  absolutely  changed,  and  months  are  usually  computed 
as  calendar.  So  far  as  the  construction  of  statutes  is  concerned,  the  rule  in  this 
State  is  fixed  by  law :  "  The  word  month  shall  be  construed  to  mean  a  calendar 
month,  unless  otherwise  expressed."    Sub.  9,  sec.  1,  p.  114,  Compiled  Statutes. 

The  present  school  law  declares  that  the  trustees  may  levy  a  tax  sufficient  for  the 
support  of  a  school  for  three  months  without  a  vote  of  the  district,  and  the  legal 
voters  may  vote  to  have  a  school  for  any  length  of  time  for  more  than  three 
months ;  and  it  is  made  the  duty  of  the  trustees  to  make  a  contract  with  a  teacher, 
specifying  the  wages  per  month  and  the  time  emplbyed,  and  they  are  required  to 
file  such  contract  in  the  office  of  the  clerk.  As  the  word  month  in  the  statute  is 
expressly  declared  to  mean  a  calendar  month,  and  as  the  contract  is  made  with 
direct  reference  and  pursuant  to  the  express  directions  of  the  statute,  and  must  be 
construed  with  reference  to  it,  there  can  be  no  doubt  that  a  calendar  month  is  in- 
tended, and  the  construction  of  the  trustees  is  correct. 

St.  Paul,  January  19th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  Mellrath,  State  Auditor : 

Sik:  I  ain  in  receipt  of  your  letter,  inclosing  letter  from  auditor  of  Benton 
county,  stating  that  "A"  bid  oft'  a  tract  of  land  in  1860,  and  in  186y  obtained  a  tax 
deed  whicli  was  not  recorded  because  the  taxes  of  1861  and  1862  were  not  paid, 
but  forfeited  to  the  State;  that  the  original  owner  now  desires  to  redeem  from  the 
purchaser,  who  charges  him  $10  bonus  to  quitclaim,  and  the  auditor  proposes  to 
allow  the  person  in  whom  the  title  appears  of  record  to  redeem  upon  paying  all  de- 
linquent taxes.  This  will  not  do.  Tlie  purchaser  at  the  sale  in  1861,  who  received 
a  tax  deed  in  1863,  has,  assuming  the  proceedings  to  be  regular,  acquired  the  title 
to  the  land  as  against  the  original  owner,  and  is  himself  the  only  person  entitled  to 
redeem.  His  neglect  to  record  his  deed  does  not  confer  any  additional  rights  upon 
the  original'  owner.  Sec.  85  of  the  tax  law,  allows  a  redemption  within  two  years 
from  the  sale.  Sec.  29  of  the  Auditor's  law  prescribes  the  elfect  of  a  tax  deed,  and 
does  not  make  its  validity  depend  upon  record.  If  the  purchaser,  who  by  the  exe- 
cution of  the  deed  has  become  the  owner  and  redemptioner,  fails  to  redeem  from 
subsequent  sales  and  forfeitures  to  the  State,  he  in  turn  loses  his  title,  which  be- 
comes vested  in  the  State  or  its  assigns.  The  original  owner,  who  has  lost  his 
rights  by  the  execution  of  the  tax  deed,  may  perhaps  avail  himself  of  the  provisions 
of  sec.  2,  chap.  9,  Laws  of  1862,  and  become  the  assignee  of  the  State  of  all  rights 
acquired  by  the  State  after  the  passage  of  that  act,  and  thus  compel  the  purchaser 
at  the  sale  in  1861  to  redeem  from  him. 

The  auditor  may  have  been  misled  by  an  opinion  from  this  oflBce,  that  the  auditor, 
in  the  absence  of  other  proof,  should  allow  the  party  in  whom  the  title  appears  of 
record  to  redeem.  In  the  absence  of  all  controlling  evidence,  this  rule  is,  perhaps, 
the  safest  which  can  be  adopted,  but  it  is  by  no  means  the  only  proof. 

The  rules  governing  the  rights  of  parties  to  redeem  are  extremely  liberal.  The 
auditor  should  avail  himself  of  any  evidence  which  satisfies  him  of  the  right  of  the 
applicant  to  redeem.  Of  course,  if  he  errs  in  the  matter,  the  rights  of  the  true  re- 
demptioner will  be  sustained  by  the  courts,  notwithstanding  the  mistake  of  the  au- 
ditor. The  utmost  liberality  should  govern  the  action  of  the  auditor,  taking  care 
that  while  he  is  not  imposed  upon  by  fraudulent  pretences,  he  throws  no  undue  ob- 
stacles in  the  way  of  redemption.  In  this  case  no  question  can  arise.  The  records 
of  his  own  office  point  out  the  purchaser  at  the  tax  sale  as  the  true  and  only  re- 
demptioner. I  am  also  in  receipt  of  a  letter  from  the  county  auditor  of  McLeod 
county,  stating  that  a  party  has  purchased  land  at  a  tax  sale;  that  the  owner  of 
the  land  has  deeded  it,  but  has  not  paid  to  the  purchaser  at  the  tax  sale  the  amount 
of  his  bid;  and  the  auditor  thinks  lie  should  certify  that  the  taxes  are  paid,  as  the 
town,  county  and  State  have  received  their  pay.  He  is  mistaken ;  a  purchase  at  a 
tax  sale  is  not  a  redemption.  The  purchaser  stands  in  the  place  of  the  county,  or 
in  other  words,  he  occupies  the  same  position  that  the  county  or  State  would  if  bid 
off  or  forfeited  to  them,  and  his  rights  are  equally  entitled  to  protection. 

St.  Paul,  January  20th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor,  inclosing  letter  from  the  county  auditor  of 
Eamsey  county,  inquiring  "  whether  the  county"auditor  can  give  the  usual  transfer 
certilicate  on  conveyances  without  first  requiring  the  tax  of  1863  to  be  paid,  during 
the  time  tlie  duplicate  is  in  the  hands  of  the  county  treasurer."  In  reply  I  have  to 
say,  that  the  tax  payers  are  by  law  entitled  to  the  time  intervening  between  the 
day  when  the  duplicate  is  placed  in  the  hands  of  the  treasurer,  and  the  last  day  of 
February,  witliin  which  to  pay  their  taxes.  On  the  last  day  of  February,  all  de- 
linquencies are  reported  by  the  county  treasurer  to  the  auditor,  and  are  recorded  in 
the  office  of  the  latter.  Prior  to  that  time,  the  auditor  has  no  record  in  his  office  of 
the  unpaid  taxes  of  the  current  year,  and  can  have  no  more  knowledge  of  the  fact 
to  which  he  is  required  to  certify  than  any  other  person  in  the  county.  It  is  true 
he  might  require  the  production  of  the  treasurer's  receipt,  and  in  the  absence  of 
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that,  certify  the  taxes  unpaid ;  but  various  casualties  may  easily  be  supposed  which 
would  put  it  out  of  the  power  of  the  person  who  has  paid  his  taxes,  to  produce  it. 
The  theory  of  the  law  with  reference  to  the  certificates  of  officers  having  the  custody 
■of  public  records,  is  that  they  shall  certify  to  the  contents  of  these  records,  and  it 
is  the  presumed  authenticity  of  a  public  record,  required  by  law  to  be  kept,  which 
gives  these  certificates  their  legal  value. 

In  the  absence,  therefore,  of  any  peculiar  language  of  the  statute,  it  would  be  dif- 
ficult to  say  that  the  auditor  could  be  required  to  go  outside  of  his  o!Ucial  records 
for  the  contents  of  his  certificates.  The  history  of  legislation  and  the  language  of 
the  present  law,  relieves  the  point  from  any  doubt.  The  law,  as  originally  framed, 
and  as  it  continued  to  stand  until  the  amendments  of  1862,  declared  that  the  audi- 
tor should  ascertain  whether  or  not  all  taxes  were  paid.  Sec.  17,  chap.  2,  Laws  1860; 
sec.  3,  chap.  2,  Laws  1861. 

In  1862,  the  legislature  seemingly  having  in  view  the  evident  legal  propriety  of 
the  position  taken  above,  and  with  the  intent  as  it  would  seem,  by  express  lan- 
guage, to  make  the  law  conform  to  the  legal  analogies  upon  the  subject,  amended 
the  section  as  follows:  "The  county  auditor  shall  ascertain  from  the  records  and 
hooks  in  his  office,  whether  or  not  all  taxes  are  paid."    Sec.  1,  chap.  9,  Laws  1862. 

There  is,  I  think,  no  doubt  that  the  auditor  may  certify  to  the  facts  as  they  appear 
upon  his  records. 

^T.  Paul,  January  21st,  1864.  G.  E.  COLE,  Atty.  Gen, 


Hon.  Charles  Scheffer,  State  Treasurer: 

.  Sie:  I  am  in  receipt  of  your  favor  of  this  date  inquiring  whether  the  legislature 
may  under  the  5th  sec.  of  art.  9  of  the  constitution  contract  a  loan  for  the  purpose 
•of  paying  the  State  loan  of  $250,000  which  becomes  due  in  1867.  I  think  there  are 
several  grave  objections  to  this  proposition  deducible  from  both  the  letter  and  spirit 
■of  the  constitution.  1st.  The  means  and  manner  of  paying  this  indebtedness  are  ex- 
plicitly prescribed  by  the  constitution.  "  Every  such  law  shall  levy  a  tax  sufficient 
to  pay  the  principal  of  such  debt  within  ten  years,  and  shall  specifically  appropriate 
the  proceeds  of  such  taxes  to  the  payment  of  such  principal,  and  such  appropriation 
and  taxes  shall  never  be  repealed,  postponed  and  diminished  until  the  principal  and 
interest  of  such  debt  shall  have  been  wholly  paid."  Pursuant  to  this  constitutional 
provision  sec.  4  of  chap.  126,  Comp.  Stat.,  provides  "  that  there  shall  be  levied  the  an- 
nual tax  of  twenty-seven  thousand  seven  hundred  and  seventy-seven  dollars  and 
twenty-seven  cents,  to  be  held  and  retained  as  a  sinking  fund  with  which  to  cancel 
the  bonds  mentioned  in  this  act  when  the  same  shall  become  due."  It  appears, 
however,  that  this  tax  has  never  been  levied.  The  constitution  contemplates,  there- 
fore, the  payment  of  this  indebtedness  within  ten  years,  and  provides  the  means  of 
payment.  If  a  loan  were  allowed  to  be  originally  made  for  ten  years  and  continually 
renewed  for  the  same  period  it  would  be  allowing  that  to  be  done  indirectly  which 
cannot  be  done  directly.  The  clause  limiting  the  period  of  indebtedness  was  in- 
tended to  have  some  meaning,  but  under  the  construction  suggested  by  you  might 
be  easily  evaded.  So,  too,  the  clause  requiring  the  annual  levy  of  a  tax,  although  a 
directory  requirement  merely,  imposed  a  duty  upon  the  legislature  which,  although 
tliey  may  neglect  to  perform  it,  will  not  certainly  justify  or  autliorize  them  to  meet 
and  remedy  the  consequences  of  such  neglect  by  a  mode  of  raising  the  money  entirely 
foreign  to  the  purposes  and  intent  of  the  constitution.  Their  neglect  to  comply 
with  a  directory  requirement  of  tlie  constitution  is  a  violation  of  their  oflicial  oaths, 
but  cannot  of  course  be  prevented.  No  power  can  compel  them  to  act  in  the  mat- 
ter, but  while  the  constitution  lacks  the  power  to  impel  them  to  action,  it  contains 
ample  restraining  power,  which  becomes  operative  the  instant  they  proceed  to  act  in 
violation  of  its  injunctions. 

Another  objection,  perhaps  equally  serious,  is  that  the  State  indebtedness  is  lim- 
ited to  !?250,000.  It  is  proposed  to  contract  an  indebtedness  of  equal  amount  to 
meet  this,  and  it  is  said  in  support  of  this  measure  that  it  is  not  intended  to  in- 
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crease  the  permanent  debt,  but  the  money  thus  borrowed  is  to  be  immediately  ap- 
plied to  the  payment  of  the  present  loan.  This  may  be  true,  but  at  the  time  the 
debt  is  contracted  the  first  is  in  existence,  and  for  a  period  (short,  it  is  true)  the 
State  indebtedness  amounts  to  $500,000.  If  the  State  Treasurer  should  fail  to  ap- 
ply the  second  loan  to  the  repayment  of  the  first,  I  presume  it  will  be  admitted  to  be 
void,  but  can  its  validity  depend  in  any  degree  upon  the  subsequent  action  of  the 
State  Treasurer  ?  A  contract  is  either  void  or  valid  at  the  time  it  is  made,  and  in 
this  case  it  cannot  at  that  time  be  valid  because  in  direct  violation  of  an  express  pro- 
vision of  the  constitution,  and  if  so,  I  do  not  see  how  any  retrospective  vitality 
can  be  given  to  it  by  subsequent  events. 

I  think  it  clearly  the  duty  of  the  legislature  to  remedy  the  neglect  of  their  pred- 
ecessors by  a  provision  for  a  sinking-fund,  and  a  compliance  so  far  as  in  their  power 
with  the  constitutional  injunctions. 

St.  Paul,  January  22d,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllratli,  State  Auditor: 

Sir  :  1  am  in  receipt  of  your  favor,  saying  that  under  my  opinion  of  June  9th, 
1863,  lands  taken  under  the  act  of  Congress  entitled  "An  act  to  secure  homesteads 
to  actual  settlers  on  the  public  domain,"  approved  May  20th,  1862,  have  been  tax^; 
that  the  occupants  refuse  to  pay  these  taxes,  and  you  desire  me  to  forward  the  nec- 
essary instructions  for  enforcing  payment. 

I  endeavored  to  show,  in  the  opinion  referred  to,  that  these  lands  were,  by  force 
of  the  provisions  of  that  act,  gfanted  to  settlers  upon  condition,  and  that  until  the 
breach  of  that  condition,  the  equitable,  if  not  the  legal  title,  was  in  the  settler. 
The  language  of  the  act  is  that  the  settler,  upon  making  the  prescribed  affidavit, 
and  the  payment  of  ten  dollars,  shall  be  permitted  to  enter  the  quantity  of  land 
specified. 

JSTow  the  entire  history  of  all  new  Western  States  proves  that  in  all  of  them, 
lands  purchased  of  the  United  States  have  uniformly  been  held  liable  to  be  taxed 
before  they  are  patented;  and  in  Ohio,  where  the  question  has  more  frequently 
arisen  than  elsewhere,  they  have  always  been  held  taxable  after  entry,  and  even  be- 
fore they  were  paid  for.  The  courts,  indeed,  in  that  State,  went  so  far  as  to  hold 
that  a  sale  of  land  for  taxes  surveyed,  but  not  patented,  passed  all  of  the  owner's 
right  to  the  purchaser;  and  that  if  the  original  owner,  in  order  to  defeat  the  sale 
for  taxes,  withdrew  the  survey,  and  made  a  new  one,  upon  which  he  obtained  a  pat- 
ent, such  patentee  was  a  trustee  in  equity  for  the  purchaser  at  the  tax  sale,  and 
chancery  would  compel  the  conveyance  of  the  legal  title  to  him.  Wallace's  Lessee 
vs.  Seymour,  7  Ohio,  156;  Eenvick  vs.  Wallace,  8  Ohio,  539.  But  in  the  case  of 
Gwynne  vs.  Frisbauger,  20  Ohio,  556,  the  earlier  decisions  in  that  court  were  mod- 
ified, and  a  much  more  extended  doctrine  advanced.  The  court  said:  "We  think 
that  the  State  of  Ohio  had  the  power  to  determine  that  the  party  who  had  a  com- 
plete equitable  right  to  the  land  should  be  treated  as  the  owner,  and  that  the  land 
should  be  subjected  to  taxation;  that  the  State  could  sell  this  land  for  taxes  and 
provide  that  the  purchaser,  as  against  the  original  owner,  or  those  claiming  under 
him,  should  take  a  good  and  valid  title  both  in  law  and  in  equity,"  and  they  accord- 
ingly held  that  upon  the  issuing  of  the  patent,  the  legal  title  vested  in  the  purchaser 
at  the  tax  sale. 

This  doctrine  has  been  fully  confirmed  by  the  Supreme  Court  of  the  United 
States.  3  How.  Kep.  441.  The  court  say:  "The  land  should  be  estimated  at  its 
full  value,  as  the  owner  having  paid  for  it,  is  subject  to  no  additional  charge  for  the 
obtainment  of  the  patent ;  and  although  the  statute  may  purport  to  give  a  higher 
interest  in  the  land  than  the  owner  could  convey,  yet  it  does  not  follow  that  such 
title  is  inoperative.  It  must  at  least  convey  the  interest  which  the  owner  has  in 
the  lands,  or  it  may  be  that  a  higher  interest  is  conveyed.  The  conveyance  of  real 
estate,  whether  by  deed  or  operation  of  law,  is  subject  to  the  law  of  the  State,  and 
it  is  difiicult  to  say  that  any  restraint  can  be  imposed  upon  the  local  power  on 


ATTOKNEYS    GENERAL.  145 

this  subjed. "  Our  own  statute  upon  this  subject  declares  that  the  tax  deed  shall 
vest  in  the  purchaser  a  good  and  valid  title,  both  at  law  and  equity.  Sec.  30,  chap. 
2,  Laws  1860. 

In  the  case  of  Douglass  vs.  DangerQeld,  10  Ohio,  156,  the  court  said:  "If  the 
right  to  tax  exists,  and  that  it  does  there  has  not  been  any  serious  question  for 
many  years,  it  would  seem  to  follow  that  the  right  to  collect  must  also  exist,  al- 
though, in  making  collection,  it  miglit  become  necessary  to  transfer  to  a  new  pro- 
prietor the  thing  taxed."  Under  the  system  prevailing  in  this  State,  by  which 
equity  and  law  are  blended,  and  legal  and  equitable  remedies  enforced  by  the  same 
process,  and  in  the  same  action,  it  is  not  very  material  to  inquire  into  the  precise 
nature  of  the  title  acquired  by  the  purchaser  at  the  tax  sale.  One  thing  is  at  least 
certain,  that  all  the  title  of  the  settler  is  transferred  to  the  purchaser,  subject,  of 
course,  to  be  defeated  by  any  failure  on  his  part  to  perform  the  conditions  prescribed 
by  the  act  of  Congress;  and  although  the  settler  cannot,  perhaps,  be  disposessed 
until  the  expiration  of  the  period  required  by  law;  yet,  when  the  patent  finally 
issues,  it  will  inure  to  the  benefit  of  the  purchaser.  This  position  is  sustained, 
not  only  by  the  uniform  practice  of  the  new  States,  supported  and  sanctioned  by 
decisions  of  both  State  and  Federal  tribunals,  but  by  every  principle  of  justice.  It 
would  be  intolerable,  if,  while  these  settlers  were  enjoying  the  bounty  of  Congress, 
and  acquiring  valuable  estates  by  the  munificence  of  the  General  Government,  and 
thus  already  marked  as  a  favorite  class,  they  could,  at  the  same  time,  transfer  the 
burdens  of  supporting  the  government,  under  whose  protection  they  enjoy  all  their 
rights  of  property,  to  those  who,  less  fortunate,  have  been  compelled  to  purchase 
and  pay  for  adjoining  tracts.  In  the  States  yet  to  be  formed,  the  effect  would  be  to 
withdraw, from  taxation  the  entire  domain  of  the  State,  and  to  deprive  her  of  the 
chief  source  of  revenue,  upon  which  all  new  States  must  rely  for  the  support  of 
State  and  municipal  governments. 

The  several  county  officers  should  proceed  to  sell  these  lands  as  other  lands  are 
sold  for  taxes,  and  if  not  redeemed,  to  issue  tax-deeds  to  the  purchasers  in  the 
usual  form,  who,  upon  the  issuing  of  the  patent,  will,  I  apprehend,  find  no  difficulty 
in  enforcing  their  rights  against  the  delinquent  settlers. 

St.  Paul,  Februai-y  1st,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  McILrath,  State  Auditor: 

Sib:  I  am  in  receipt  of  your  favor  inquiring  whether  the  words  of  the  banking 
law,  (sec.  4,  page  855,  Comp.  Stat.,)  "  shall  duly  assign  and  transfer  in  trust,"  require 
a  written  assignment  on  the  bonds  deposited  by  the  bank  as  security  for  its  circu- 
lation. The  words  do  not  "  ex  vi  termini"  import  a  written  instrument,  but  are, 
as  other  words  used  in  a  statute,  to  be  interpreted  either  as  referring  to  a  written 
or  parol  transfer,  according  to  the  connection  in  which  they  are  used.  The  verb 
"to  assign,"  as  used  in  law,  simply  means  "to  make  a  right  over  to  another." 
Bouvier's  Law  Diet.,  title,  "Assign."  If  used  in  reference  to  a  mortgage,  or  any  in- 
terest in  real  estate,  a  written  instrument  would  be  understood,  because  no  inter- 
est in  real  estate  can  be  assigned  or  transferred  by  parol;  but  if  used  with  refer- 
ence to  negotiable  paper,  any  assignment  which  is  operative  to  transfer  tlje  legal 
title  is  sufficient  to  meet  the  requirements  of  the  law.  Public  stocks,  wliicli  are  by 
the  laws  of  this  State  receivable  as  a  basis  for  banking,  are  made  payable  to  bearer 
or  to  order,  and  endorsed  in  blank.  They  possess  most  if  not  all  the  qualities  of 
negotiable  paper,  and  the  title  passes  by  delivery. 

When  the  statute,  therefore,  declares  that  the  banker  shall  duly  assign  and  trans- 
fer such  stocks  to  the  State  Auditor,  any  assignment  and  transfer  whicli  passes  the 
legal  title  is  sufficient.  It  would  undoubtedly  have  been  a  wise  precaution  to  have 
provided  that  a  written  or  printed  assignment  or  memorandum  of  the  purpose  for 
which  they  are  held  by  the  auditor,  should  be  endorsed  on  the  bonds.  This  is  desirable 
to  guard  against  robbery,  and  the  possibility  of  bonds  stolen  or  surreptitiously  ob- 
tained passing  into  the  hands  of  a  buna  fide  purchaser,  and  also  to  render  malversa- 
10 


146  OPINIONS    OP    THE 

tion  by  the  auditor  or  his  subordinates  more  difficult  and  perilous.  Thfs  precaution 
has  been  talcen  by  the  legislatures  of  many  States,  and  has  been  adopted  by  our  own 
State  ill  the  case  of  bonds  belonging  to  the  common  school  fund.  When,  however,  this 
is  intended  it  is  provided  for  by  express  enactment.  In  the  law  in  question  there 
is  a  provision  that  upon  the  face  of  the  bills  and  notes  issued  by  the  auditor,  shall 
be  engraved  "  secured  by  the  pledge  of  public  stocks."  Had  the  legislature  intended 
to  require  any  endorsement  to  be  made  upon  the  bonds,  they  should  and  would  have 
expressly  provided  for  it. 

I  am  of  opinion  that  the  practice  heretofore  prevailing  in  your  office  of  receiving 
bonds  without  a  written  assignment  upon  them,  is  justified  by  the  existing  law,  but 
that  there  is  a  defect  in  the  law  in  that  particular  which  merits  the  consideration  of 
the  legislature. 

St.  Paul,  February  3d,  1864,  G.  E.  COLE,  Atty.  Gen, 


His  Excellency,  Stephen  Miller,  Governor  of  Minnesota: 

SiH :  I  am  in  receipt  of  your  favor,  desiring  my  opinion  as  to  the  construction 
of  art.  4,  section  9  of  the  constitution,  and  particularly,  whether  it  would  be  proper 
to  commission  a  member  of  the  legislature,  during  the  term  for  which  he  is  elected, 
as  an  officer  in  One  of  the  Minnesota  regiments,  or  as  a  notary  public,  or  regent  of 
the  University  or  commissioner  to  receive  votes  under  the  provisions  of  the  law  au- 
thorizing soldiers  to  vote.  The  language  of  the  section  referred  to  is  as  follows: 
"  No  Senator  or  Representative  shall,  during  the  term  for  which  he  is  elected,  hold 
any  office  under  the  authority  of  the  United  States  or  the  State  of  Minnesota,  ex- 
cept that  of  postmaster."  The  rule  of  construction  applicable  to  clauses  of  this 
character  is  stated  as  follows  by  Tod,  J.  in  Commonwealth  v.  Binns,  17  Sergeant  and 
Eawle,  226:  "  The  established  rule  is  to  give  the  strictest  possible  construction  to 
every  part  of  the  constitution,  and  to  every  act  of  assembly,  declaring  State  offices 
incompatible  with  offices  or  appointments  under  the  federal  government,  or  declar- 
ing different  State  offices  incompatible  with  each  other,  and  never  to  hold  anything 
to  be  within  the  prohibition  unless  expressly  named,  and  to  take  in  no  possible  case 
by  construction;"  and  the  reason  assigned  is,  "the  apparent  harshness  of  taking, 
unless  when  some  plain  and  unequivocal  precept  requires  it,  from  the  people  or 
from  the  agents  of  the  people,  their  power  of  entrusting  the  public  business  to  those 
men  whom  they  may  tliinli  most  fit  to  be  trusted."  It  must  be  admitted,  however, 
that  this  rule  has  been  carried  so  far  in  that  State  by  legislative  and  judicial  con- 
struction as  practically  to  repeal  this  constitutional  provision.  The  courts  in  that 
State  have  placed  great  weight  upon  the  construction  which  the  legislature  has 
given  to  this  provision,  and  as  tliis  body  is  the  exclusive  judge  of  the  qualifications 
of  its  own  members,  its  decisions  are  justly  entitled  to  great  respect.  I  am  satisfied, 
liowever,  that  they  should  receive  the  deference  paid  to  them  by  the  courts  of  that 
State,  or  should  be  allowed  to  override  and  utterly  ignore  a  plain  constitutional  pro- 
vision. If  I  were  to  accept  legislative  interpretation  as  absolutely  binding,  I  might 
perhaps  rest  content  by  basing  my  decision  upon  the  constant  practice  of  our  own 
legislative  assemblies.  Practically  the  rule  has  been  disregarded  in  this  State; 
officers  in  the  militia  and  those  in  the  United  States  service  having  repeatedly  been 
elected  to  the  legislature  and  appointed  and  commissioned  while  holding  seats  in 
that  body,  and  have  continued  to  act  without  objection.  The  weiglit  due  to  con- 
temporaneous construction  given  by  the  legislature  is,  however,  in  a  great  measure 
destroyed  by  the  consideration  that  the  point  has  never  been  brought  to  the  atten- 
tion of  that  body  and  a  decision  made  upon  it.  The  most  that  can  be  said  is,  that 
the  matter  has  passed  "  siib  silentio,"  and  no  objection  made.  This  negative  and  pas- 
sive construction  can  hardly  be  regarded  as  furnishing  an  argument  against  the 
plain  provisions  of  the  law. 

Without  entering  into  the  nice  distinctions  sometimes  taken  by  the  courts  between 
an  office  and  an  appointment,  I  am  unable  to  see  any  possible  chance  for  escaping 
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the  conclusion  that  notaries  public  and  military  officers  are  officers  within  the  mean- 
ing of  the  constitution,  and  so  ineligible  while  actually  members  of  either  house. 

They  hold  their  offices  under  the  authority  of  the  State,  and  by  commission  from 
the  Governor,  and  the  principle  upon  which  the  provision  is  based  would  seem  to  be, 
if  ever,  violated  by  the  admission  of  federal  military  officers  to  participation  in  the 
deliberations  of  the  legislature.  What,  however,  will  be  the  effect  of  an  appointment 
of  a  member  of  the  legislature  to  either  of  these  offices?  Will  the  appointment  be 
void  or  will  it  create  a  vacancy  in  the  office  of  member  of  the  legislature? 

The  rule  undoubtedly  is,  that  the  acceptance  of  an  incompatible  office  creates  a 
vacancy  in  that  previously  held.     2  Hill,  93 ;  People  vs.  Carrique. 

Do  the  peculiar  provisions  of  tlie  constitution  that  "  No  Senator  or  Representative 
shall,  during  the  time  for  which  he  is  elected,  hold  any  office,"  change  the  rule?  It 
may  be  urged  that  this  clause  renders  the  appointment  of  a  member  impossible  during 
that  period,  and  that  resignation  or  ceasing  to  be  a  member  in  any  manner  will  not 
render  him  eligible.     I  regard  this  as  an  extremely  narrow  and  illiberal  construction. 

In  the  construction  of  a  doubtful  provision,  we  should  inquire  what  was  the  evil 
anticipated  by  the  framers  of  the  instrument,  and  to  which  they  intended  to  apply  a 
remedy  ? 

In  this  instance  unquestionably  the  object  was  to  preserve  the  purity  and  freedom 
of  deliberation  by  protecting  the  legislaJture  from  all  corrupting  or  disturbing  in- 
fluences ;  and  from  all  undue  interference  by  any  department  of  State  or  Pederal 
government,  and  lest  it  should  be  thought  that  the  restriction  applied  to  a  mem- 
ber of  that  body,  while  in  session,  the  language  "  during  the  period  for  which  he 
was  elected  "  was  inserted,  in  anticipation  of  the  possibility  of  the  calling  of  extra 
sessions  at  which  the  member  elected  for  the  regular  session  would  be  entitled  to 
a  seat.  Cessante  rations  lex  cessat  is  an  ancient  legal  maxim.  Now,  in  case  of  res- 
ignation or  of  the  ceasing  to  be  a  member  upon  appointment  to  another  office,  all. 
danger  from  this  source  is  removed,  the  reason  for  the  restriction  ceases,  and  the 
case  is  without  the  spirit,  if  within  the  letter  of  the  constitution.  I  cannot  be- 
lieve that  It  was  the  intention  of  the  framers  of  that  instrument  to  deprive  a  per- 
son who  had  accepted  a  seat  in  the  legislature  of  his  right  to  elect  between  that 
and  a  more  important  office,  should  such  be  tendered  him,  nor  that  the  people 
should  be  deprived  of  their  right  to  select  a  member  for  another  office,  provided  he 
ceases  to  hold  his  seat  as  a  member. 

Being  elected  and  occupying  a  seat  as  member  of  the  legislature  does  not,  there- 
fore, render  an  appointment  by  you  improper,  if  the  appointee  is  willing  to  resign 
his  seat  in  the  legislature,  the  only  effect  of  the  constitution  being  to  prohibit  him 
from  holding  both  offices  at  the  same  time.  * 

With  reference  to  the  Regents  of  the  University  and  Commissioners  to  take  the 
votes  of  soldiers,  I  have  to  say  that  I  think  these  offices  may  be  holden  by  members 
of  the  legislature  retaining  their  seats.  As  we  have  seen,  the  constitution  in  this 
particular  is  to  receive  a  strict  construction ;  the  term  office  as  used  in  that  instru- 
ment means,  I  think,  an  office  in  the  State  or  some  local  division  of  the  government, 
such  as  State,  county  or  town  officers.  The  Regents  of  the  Univei-sity  are  a  corpo- 
ration, a  public  corporation  it  may  be,  and  each  Regent,  perhaps,  in  a  certain  and  lim- 
ited and  qualifled  sense,  a  public  officer,  but  within  the  meaning  of  this  clause  in  the 
constitution,  not  an  officer  of  the  government;  they  are  officers  of  a  corporation 
rather  than  of  the  State,  although  appointed  by  the  Governor.  Even  an  officer  of  a 
city  has  been  held  not  to  be  within  the  meaning  of  the  term.  Commonwealth  vs. 
Dallas,  3  Seates,  300. 

For  further  remarks  on  the  eligibility  of  a  member  to  the  office  of  the  Regent  I 
refer  you  to  my  opinion  of  January  16,  1861,  on  file  in  the  Executive  office. 

The  Commissioners  appointed  to  take  soldiers'  votes  cannot  be  regarded  as  officers 
within  the  meaning  of  the  constitution.  It  is  rather  a  temporary  appointment  for 
the  execution  of  a  special  commission  than  an  office.  Shepard  vs.  Commonwealth, 
1st  Serg't  &  Rawle,  1. 

St.  Paul,  February  4th,  1864.  G.  B.  COLE,  Atty.  Gen. 
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Hon.  D.  Blakely,  Secretary  of  State: 

Sib:  I  am  in  receipt  of  your  favor  enclosing  communication  of  chairman  of  county 
commissioners  of  Watonwan  county.  It  is  stated  tliat  at  tiie  last  election  it  was 
supposed  tliat  ttie  commissioners  elected  prior  to  that  time  held  their  offices  for  one, 
two  and  tliree  years  respectively,  and  that  there  being  a  vacancy  in  the  offices  of 
two  of  the  commissioners,  two  persons  were  elected  to  fill  them,  and  a  third  person 
ran  who  received  seven  votes.  At  that  time  the  law  of  1863  was  in  force,  by  which 
the  terms  of  commissioners  in  counties  situated  lilse  Watonwan,  were  reduced  to 
one  year.  Tliree  commissioners  were  to  be  elected  instead  of  two.  As  the  com- 
missioners were  elected  at  large,  the  three  persons  receiving  the  highest  number  of 
votes  at  that  election  are  duly  elected  commissioners.  The  person,  therefore,  who 
received  seven  votes  is  entitled  as  against  the  present  incumbent,  whose  term  of 
office  has  expired  by  limitation  and  by  the  election  and  qualification  of  his  successor, 
to  the  office. 

2d.  Tou  state  that  the  same  person  was  elected  to  the  offices  of  county  auditor 
and  county  treasurer,  and  you  enquire  whether  he  can  hold  both  offices.  He  cannot. 
There  are  strong  reasons  against  this,  founded  in  public  policy  and  the  principles  of 
the  common  law.  The  auditor  is  a  check  upon  the  treasurer,  and  the  treasurer  is 
in  a  certain  sense  subordinate  to  and  under  the  supervision  of  that  officer;  but  it  is 
not  necessary  to  discuss  the  question  in  this  aspect,  as  section  8  of  chapter  2,  Laws 
of  1860,  is  express.  "  No  .Judge  of  tlie  Supreme  Court,  or  of  the  district  court,  or 
clerk  of  either  of  said  courts,  county  commissioners,  county  surveyor,  or  county 
treasurer,  shall  be  eligible  to  the  office  of  county  auditor."  And  by  section  4  of 
chapter  3j  Laws  of  1860,  "  No  person  who  holds  the  office  of  county  attorney,  sheriff, 
register  of  deeds,  county  auditor,  or  county  commissioner,  at  the  time  of  said  elec- 
tion, shall  be  eligible  to  the  office  of  county  treasurer."  The  last  section  does  not, 
perhaps,  in  terms  apply,  but  indicates  the  policy  of  the  law;  the  first,  however,  is 
applicable.    The  party  may  elect  which  office  he  will  accept,  but  cannot  accept  both. 

St.  Paul,  February  5th,  1864.  G.  E.  COLE,  Atty,  Gen. 


His  Excellency,  Stephen  Miller,  Governor  of  Minnesota: 

Sik:  I  am  in  receipt  of  your  favor,  stating  that  the  probable  appropriation  of 
$5,000,  for  the  benefit  of  sick  and  wounded  soldiers,  the  popular  sentiment  in  favor 
of  some  provision  for  the  needy  and  suffering  families  of  enlisted  men,  and  the  dis- 
•position  of  the  legislature  to  encourage  educational  and  charitable  institutions,  sug- 
gest an  increase  of  State  revenue,  and  you  propose:  1st.  A  tax  of  50  cents  each 
upon  all  suits  and  upon  co,nveyances.  2d.  Upon  deeds  of  land  commissioner.  3d. 
Upon  all  moneys  at  interest.  4th.  Uppn  all  income  exceeding  $600.  5tli.  Upon 
commissions  issued  to  military  officers.  6th.  The  payment  by  county  officers  of 
one-half  of  all  fees  in  excess  of  .$1,500  into  the  State  treasury.  7th.  A  license  tax 
upon  vflrious  branches  of  business ;  and  you  desire  my  opinion  upon  the  propriety 
of  these  suggestions. 

I  regret  that  the  opinions  which  I  entertain  both  upon  the  policy  and  tlie  legality 
of  these  suggestions  are  adverse  to  them.  1  am  fully  sensible  of  the  necessity  of  au 
increase  of  revenue,  if  we  would  provide  for  the  payment  of  the  State  loau  of  8250,- 
000,  which  will  soon  become  due.  A  sinking  fund  sliould  have  been  provided  by 
an  annual  tax  for  the  payment  of  the  principal  of  this  loan  at  maturity.  Tlie  con- 
stitution especially  directed  this,  but  it  lias  been  thus  far  entirely  neglected,  and  if 
we  would  preserve  the  credit  of  our  State,  some  device  sliould  be  hit  upon  which 
will  enable  us  to  meet  it  at  maturity. 

As  to  the  measures  proposed  for  the  benefit  of  wounded  soldiers  and  their  fami- 
lies, while  I  deeply  regret  that  we  are  not  in  a  situation  to  render  the  proposed  as- 
sistance, I  am  convinced  that  with  the  bounties,  pensions,  &c.,  received  from  the 
government,  and  the  assistance  of  the  several  towns,  cities  and  counties,  they  will 
not  be  allowed  to  suffer,  and  that  an  attempt  on  the  part  of  the  State  for  relief 
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would  be  attended  with  an  expense  which  would  involve  the  State  in  great  embar- 
rassments if  not  result  in  seriously  impairing  her  credit. 

These  of  course  are  matters  for  the  consideration  of  the  legislature,  but  as  j'ou  de- 
sire my  opinion  upon  these  matters  of  State  policy,  I  shall  frankly  communicate 
them.  With  reference  tffthe  suggested  modes  of  increasing  the  revenue,  they  may 
be  considered  in  two  aspects:  1st.  The  policy  of  adopting  thera.  ■2d.  Their  le- 
gality. 

With  reference  to  the  policy,  I  have  to  say  that  our  people  are  accustomed  to  a 
different  mode  of  taxation  for  State  purposes,  and  that  new  and  unusual  modes  of 
raising  revenue  are  always  attended  with  great  jealousy  and  dissatisfaction  on  the 
part  of  the  tax  payer. 

Thus,  the  poll  tax  law,  which  seems  to  me  to  be  fairer  and  more  equal  than  the 
modes  proposed,  has  excited  great  opposition,  and  will  probably  be  repealed  at  the 
present  session.  All  branches  of  business  and  all  species  of  property  are  now  taxed 
to  an  extent  never  before  experienced  by  our  people,  and  while  they  will  generally 
cheerfully  pay  these  or  much  heavier  taxes  for  national  purposes,  so  long  as  the  ex- 
igencies of  the  present  contest  render  it  necessary,  they  will  not,  I  believe,  willingly 
submit  to  a  species  of  new  and  arbitrary  taxation,  (for  all  taxation  not  based  upon 
actual  values  is  arbitrary,)  for  the  support  of  State  government.  I  speak  plainly 
and  frankly,  in  accordance  with  your  request,  when  I  assure  you  that  I  believe  the 
system  of  taxation  suggested  by  you  would  break  down  any  administration  which 
should  attempt  it.  The  popularity  of  the  last  administration  in  this  State  has  in 
the  main  been  owing  to  the  light  taxation  imposed.  Thus  upon  the  advent  of  that 
administration,  the  rate  was  reduced  from  five  mills  upon  the  dollar  to  four  mills, 
which  continued  to  be  the  rate  until  the  present  year,  when  it  was  raised  to  four 
and  a  half  mills.  It  is  to  be  regretted,  I  think,  that  the  rate  was  reduced,  as  tlie 
difference  would  have  created  a  sinking  fund  which  would  have,  if  continued  and 
set  apart  annually,  paid  the  public  debt  at  maturity,  butVny  great  and  sudden  in- 
crease now,  especially  by  new  and  unusual  modes,  ought,  I  think,  if  possible,  to  be 
avoided. 

I  now  proceed  to  the  examination  of  the  legality  of  the  proposed  methods  of  tax- 
ation. These  objections  may  not  apply  to  all  of  the  modes  suggested,  but  will  apply 
to  most  of  them,  and  to  the  general  principle  which  underlies  all  of  thera.  Before 
examining  the  peculiar  provisions  of  our  constitution  I  may  remark  tliat  the  con- 
stitutions of  many — perhaps  most — of  the  States,  especially  the  older  ones,  contain 
no  restrictions  upon  the  power  of  taxation;  this  power  is  indispensable  to  every 
government,  and  is  in  those  States  confided  to  the  discretion  of  the  legislature,  with 
which  the  courts  will  not  interfere. 

So  unlimited  is  this  power,  that  it  has  been  said  that  it  implies  the  right  to  de- 
stroy, and  if  property  is  taxed  to  the  extent  of  its  entire  value,  in  the  absence  of 
constitutional  restrictions,  the  citizen  is  without  redress.  Several  of  the  new 
States,  however,  including  Ohio,  Kentucky,  California,  Louisiana,  Iowa,  Wisconsin 
and  Minnesota  have  incorporated  into  their  constitutions  very  wise  and  salutary 
restraint  upon  this  power. 

Art.  9  of  the  constitution  says:  "Sec.  1.  All  taxes  to  be  raised  in  this  State  sliall 
be  as  nearly  equal  as  may  be,  and  all  property  on  which  taxes  are  to  be  levied  sliall 
have  a  cash  valuation,  and  be  equalized  and  uniform  throughout  the  State."  Sec. 
3.  "Laws  shall  be  passed  taxing  all  moneys,  credits,  investments  in  bonds,  stocks, 
joint  stock  companies,  or  otherwise,  and  also  all  real  and  personal  property  accord- 
ing to  its  true  value  in  money."  This  clause  is,  I  think,  broader  than  that  of  any 
of  the  States  I  have  named,  except  perhaps  Ohio. 

It  will  be  noticed  that  the  theory  of  an  ad  valorem  tax  as  distinguished  from  a 
tax  on  specific  articles  is  carefully  preserved.  By  thus  carefully  requiring  all  prop- 
erty to  be  assessed  by  a  uniform  rule  and  a  uniform  rate  per  cent,  levied  upon  the 
ascertained  value,  it  was  intended  to  avoid  all  arbitrary  distinctions  between  differ- 
ent trades,  professions  or  branches  of  business,  as  well  as  between  different  individ- 
uals of  the  same  trade. 

A  license  to  insurance  companies,  merchants  and  other  trades  and  professions  would 


150  OPINIONS    OF   THE 

single  out  a  particular  class  and  impose  heavier  burdens  than  those  borne  by  the 
rest  of  the  community,  and  would  violate  two  constitutional  rules:  1st,  that  taxa- 
tion shall  be  equal  and  uniform ;  and  2nd,  that  all  property  on  which  taxes  are 
levied  shall  have  a  cash  valuation. 

If  I  am  referred  to  the  cases  of  licenses  to  theatres," saloons,  &c.,  as  analogous 
cases,  my  answer  is,  that  these  are  are  not  instances  of  the  exercise  of  the  taxing 
power,  but  are  matters  of  public  police.  The  State  may  restrain  by  requiring  a  license 
or  otherwise,  those  trades,  which,  if  unrestrained,  might  prove  deleterious  to  the  pub- 
lie  morals,  but  cannot,  for  the  purpose  of  raising  revenue,  demand  a  license  fee  as  a 
consideration  for  the  pursuit  of  a  business  having  no  such  tendency.  State  of  Louis- 
iana vs.  Merchants'  Insurance  Co.,  12  Louisiana,  802. 

It  may  be  said,  also,  that  the  constitution  of  the  United  States  declares  that  "all 
duties,  imposts  and  excises  shall  be  uniform  throughout  the  United  States,"  and 
yet  this  system  of  taxation  is  freely  resorted  to.  The  answer  to  this  objection  is, 
that  this  uniformity  is  only  required  as  between  the  States,  so  that  each  State  shall 
bear  an  equal  burden,  while  under  our  State  constitution  the  uniformity  sought  to 
be  preserved  is  between  individuals  and  classes.  Attorney  Gen'l  vs.  Winnebago  Lake 
and  Fox  E.  Plank  Road  Co.,  11  Wisconsin,  41. 

The  provision  of  the  Ohio  constitution,  which  is  substantially  the  same  as  ours, 
received  the  construction  of  the  court  in  The  City  of  Janesville  vs.  The  Auditor  of 
Muskingum  Co.,  5  Ohio  State  R.,  593.  The  court  said  "  The  great  object  of  the  pro- 
vision was  to  secure  equality  and  uniformity  in  the  imposition  of  the  public  burdens. 
The  public  burdens  are  made  to  rest  upon  the  property  of  the  State,  and  whenever 
money  is  to  be  raised  by  taxation,  the  positive  injunction  is  that  laws  shall  be  passed, 
taxing  by  a  uniform  rule  all  moneys,  credits,  investments  in  bonds,  stocks,  joint 
stock  companies,  or  otherwise,  and  also  all  real  and  personal  property,  according  to 
its  true  value  in  money.  In  establishing  this  principle  of  justice  and  equality  they 
have  necessarily  made  it  Ihe  fundamental  rule  upon  which  all  such  laws  must  be  based, 
and  its  spirit  and  purpose  can  only  be  preserved  by  holding  "  that  it  requires  a  uni- 
form rate  per  cent,  to  he  levied  upon  all  property  according  to  its  true  value  in  money." 

The  objection  to  the  suggestions  made  by  you  cannot  be  better  stated  than  in  the 
language  of  the  court  in  Knowlton  vs.  Supervisors  of  Rock  Co.,  9  Wisconsin,  421 : 
"  That  it  creates  different  rules  of  taxation,  to  the  number  of  which  tliere  is  no 
limit,  except  that  fixed  by  legislative  discretion,  whilst  the  constitution  establishes 
but  one  fixed,  unbending,  uniform  rule  upon  the  subject."  The  meaning  of  the 
constitutional  terms  is  perhaps  more  fully  explained  by  the  court  in  Exchange  Bank 
of  Columbus  v.  Ilines,  3  Ohio  State  Rep.,  15.  The  Court  say:  "  What  is  meant  by 
the  words,  '  taximj  by  a  uniform  rule,'  and  to  what  is  the  rule  applied  by  the  con- 
stitution? TSo  language  in  the  constitution,  perhaps,  is  more  important  than  this, 
and  to  accomplish  the  beneficial  purpose  intended  it  is  essential  that  they  should  be 
truly  interpreted  and  correctly  applied.  Taxingia  required  to  be  by  a  uni for ?n  rule; 
that  is,  by  one  and  the  same  unvarying  standard.  Taxing  by  a  uniform  rule  re- 
quires uniformity  not  only  in  the  rate  of  taxation,  but  also  uniformity  in  the  mode 
of  assessment  upon  taxable  valuation.  But  the  uniformity  in  the  rule  required  by 
the  constitution  does  not  stop  here.  It  must  be  extended  to  all  property  subject  to 
taxation,  so  that  all  property  may  be  taxed  alike,  equally,  which  is  taxing  by  a  uni- 
form rule." 

I  am  clearly  of  opinion  therefore  that  the  modes  of  taxation  proposed  are  unwar- 
ranted by  the  constitution,  and  advise  in  case  an  increase  in  taxation  is  thonglit  ex- 
pedient, an  increase  of  the  rate  per  cent,  levied  upon  the  property  of  the  state  gen- 
erally. 

I  notice,  however,  that  your  third  suggestion  is  a  tax  upon  all  moneys  at  inter- 
est. Moneys  at  interest  are  taxed  at  present,  but  the  present  tax  law  provides  that 
a  party  may  deduct  his  indebtedness  from  his  credits.  This  provision  I  regard  as 
a  palpable  violation  of  the  constitutional  rule  of  uniformity.  A  merchant  may  pur- 
chase  ten  thousand  dollars'  worth  of  goods  and  owe  for  the  whole.  A  farmer  may 
purchase  a  farm  for  610,000  and  remain  indebted  for  the  entire  sum ;  yet  each  is  re- 
quired to  pay  a  tax  upon  the  actual  value,  the  one  of  his  farm,  the  other  of  his 
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goods.  The  usurer  hires  $10,000  and.  loans  it  upon  bond  and  mortgage,  and  escapes 
taxation  altogether.  Here  then  is  a  complete  exemption  upon  one  class  of  prop- 
erty. This  point  was  elaborately  discussed  by  the  court  in  Exchange  Bank  of  Colum- 
bus against  Hines,  3  Ohio  State  Rep.  1,  and  the  arguments  there  urged  against  the 
constitutionality  of  this  clause  are,  I  think,  unanswerable.  By  its  repeal  a  consid- 
erable amount  of  property  would  be  brought  within  the  taxing  power,  which  now 
esciipes  taxation  altogether. 
St.  Paul,  February  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller,  Governor: 

Dear  Sie:  I  am  in  receipt  of  your  favor  desiring  me  to  examine  the  St.  Paul 
and  Pacific  E.  R.  bill,  and  advise  you  in  reference  to  it.    You  inquire — 

1st.  What  J  think  of  the  propriety  of  all  the  directors  residing  in  London,  and 
whether  such  an  arrangement  would  not  embarrass  or  prevent  suits  at  law  against 
the  company.  Sec.  53,  chap.  60,  Comp.  Stat.,  provides  that  in  a  suit  against  a  cor- 
poration, the  summons  may  be  served  on  the  president  or  other  head  of  the  corpo- 
ration, secretary,  or  managing  agent  thereof.  I  presume  the  company  would  al- 
ways have  a  managing  agent  in  this  state.  But  if  it  should  happen  that  under  ex- 
isting laws  circumstances  arise  which  would  prevent  the  service  of  a  summons, 
the  legislature  would  find  no  difficulty,  I  presume,  in  providing  another  mode  of 
service.  A  law  of  this  character,  afliecting  a  remedy  merely,  would  be  open  to  no 
objection.  As  to  the  mere  propriety  of  allowing  the  directors  to  reside  in  London, 
that  is  a  matter,  1  think,  of  which  the  legislature  are  the  best  judges,  and  they 
having  decided  in  its  favor,  I  am  bound  to  presume  that  there  is  no  valid  objection. 

2d.  You  enquire  whether  the  actual  settlers  who  filed  upon  the  land  prior  to  the 
location,  should  not  be  allowed  to  pay  for  it  at  $1.25  per  acre.  The  present  bill  is 
only  an  amendment.  Sec.  8  of  ch.  20,  Special  Laws  of  1862,  provides  that  such  set- 
tlers shall  be  at  liberty  to  purchase  at  $2.50  per  acre  within  the  six  mile  limit, 
and  for  $1.25  per  acre  within  the  fifteen  mile  limit,  and  is  not  affected  by  the  pres- 
ent act. 

3d.  Do  not  the  privileges,  immunities  and  franchises  named  in  section  8  include 
a  grant  of  swamp  lands  equal  to  the  donation  to  the  Winona  branch  road.  The 
language  is,  "  and  for  the  purpose  of  extending,  locating,  constructing  and  operat- 
ing the  same,  the  said  company  shall  have  and  may  exercise  all  the  rightis,  immuni- 
ties, privileges  and  franchises  conferred  in  and  by  its  chartei',  and  applicable  to  any 
other  portion  of  its  road  or  branch  i-oad."  1  do  not  think  a  grant  of  real  estate 
would  be  understood  from  this  language;  the  swamp  lands  referred  to  were  not  con- 
ferred by  the  charter  of  this  company  and  by  no  possible  construction  can  be  in- 
cluded in  the  rights  or  franchises  mentioned. 

4th.  You  ask,  "Should  not  sec.  8  require  as  well  as  authorize  and  empower  the 
construction  of  the  branch  road  from  some  point  at  or  above  St.  Cloud  to  Lake  Su- 
perior?" That  depends  entirely  upon  the  intention  of  the  legislature.  If  they  in- 
tended to  compel  the  company  to  build  that  portion  of  the  road,  it  certainly  cannot 
be  done  under  the  language  used,  but  if  they  intended  simply  to  leave  the  matter  to 
the  discretion  of  the  company  and  to  vest  in  them  the  requisite  power,  to  be  used 
or  not,  as  the  directors  may  determine,  they  have  employed  apt  words  to  express 
their  meaning. 

Many  of  the  questions  embraced  in  your  letter  are  questions  of  policy,  and  1  may 
say  here,  in  explanation  of  my  meaning,  that  while  grossly  improvident  legislation 
should  be  promptly  repressed  by  the  executive  veto,  the  rul«  generally  is  that  the 
legislature  being  presumed  to  be  competent  judges  of  the  policy  of  a  ineasure,  the 
veto  is  to  be  interposed  only  in  cases  of  laws  to  which  there  is  some  legal  and  con- 
stitutional objection.  This  rule  is  of  course  subject,  as  all  general  rules  are,  to 
many  exceptions,  but  will  apply  to  merely  incidental  questions  of  State  policy,  upon 
which  the  executive  may  happen  to  differ  from  the  legislature. 

St.  Paul,  February  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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Miles  Carpenter,  Esq.,  County  Auditor,  Fillmore  County: 

Sib:  I  am  in  receipt  of  your  favor  of  11th  inst.,  inquiring  whether  county  com- 
missibriers  have  authority  to  organize  a  new  school  district  upon  a  petition  signed 
by  a  majority  of  the  legal  voters  of  the  entire  territory  affected,  or  whether  the  law- 
requires  a  petition  signed  by  a  majority  of  the  voters  of  each  district  so  afEected. 
The  language  is,  "A  majority  of  the  legal  voters  of  the  territory  to  be  affected 
thereby."  This  language  seems  capable  of  but  one  construction, — the  petition  may 
be  signed  by  a  majority  of  the  legal  voters  of  the  entire  territory.  Had  the  legisla- 
ture intended  a  majority  of  the  voters  of  each  district,  they  would  have  adopted  the 
language  used  by  the  framers  of  the  constitution  with  reference  to  counties,  viz.: 
"A  majority  of  the  legal  voters  of  the  district  or  districts  to  be  affected  thereby." 
I  am  aware  that  the  construction  may  seem  to  work  hardship,  by  enabling  a  large 
and  populous  district  to  rob  a  small  and  sparsely  settled  one  of  a  portion  of  its  ter- 
ritory and  sources  of  revenue  in  defiance  of  the  wishes  of  a  majority  of  the  voters 
of  the  latter  . 

The  discretion  vested  in  the  county  commissioners  will,  however,  enable  them  to 
protect  districts  from  injustice,  as  they  will  derive  their  jurisdiction  from  the  peti- 
tion of  tlie  majority  of  the  voters  of  the  territory,  and  will  then  judge  of  the  propri- 
ety of  the  proposed  change,  and  of  course  give  its  due  weight  to  a  remonstrance, 
signed  by  a  majority  of  the  voters  of  either  district,  although  it  may  be  a  minority 
of  the  voters  of  the  territory  afEected. 

St.  Paul,  February  19th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller,  Governor  of  Minnesota: 

Sih:  I  have  examined  and  herewith  return  requisition  of  the  Governor  of  Kan- 
sas, and  accompanying  papers,  demanding  the  arrest  and  rendition  by  the  authori- 
ties of  this  State,  of  I.  G.  Scott  and  Mahala  Haglett,  charged  with  the  crime  of  mur- 
der, and  have  to  say  that  I  do  not  think  them  sufficient  to  confer  jurisdiction  upon 
the  Governor.  As  I  stated  to  your  predecessor  in  an  opinion  given  in  the  matter  of 
the  requisition  of  the  Governor  of  Illinois  for  the  arrest  and  delivery  of  John  G. 
Sherburne,  under  date  of  November  11th,  1861,  on  file  in  the  executive  office,  in  or- 
der to  give  the  Governor  of  this  State  jurisdiction  in  cases  of  this  character,  three 
things  are  requisite :  1st.  The  fugitive  must  be  demanded  by  the  Executive  of  the 
State  from  which  he  fled.  2nd.  A  copy  of  an  indictment  found,  or  an  affidavit 
made  before  a  magistrate,  charging  the  fugitive  with  having  committed  the  crime. 
3d.  Such  copy  of  the  indictment  or  affidavit  must  be  certified  as  authentic  by  the 
Executive.     In  the  Matter  of  Clark,  9  "Wejid.  212. 

In  the  present  case  no  indictment  or  aflidavit  accompanies  the  requisition,  but  a 
paper  purporting  to  be  the  verdict  of  a  coroner's  jury  is  produced,  upon  which  it  is 
said  tliat  by  the  laws  of  Kansas,  a  magistrate  is  authorized  to  proceed  in  the  same  man- 
ner as  upon  complaint  duly  made  before  him.  Upon  an  examination  of  the  statutes 
of  tliat  State  I  find  that  such  is  the  law  there.  The  jurisdiction  of  the  Governor  of 
this  State  depends  solely,  however,  upon  the  act  of  Congress,  and  cannot  be  afEected 
b}'  the  laws  of  the  State  from  whence  the  demand  is  made. 

Tlie  act  ot_  Congress  of  February,  1793,  declares  "  That  whenever  the  Executive 
authority  of  any  State,  &c.,  shall  demand  any  person  as  a  fugitive  from  justice  of  the 
executive  autliority  of  any  such  State  or  Territory  to  which  such  person  shall  have 
fled,  and  shall,  moreover,  produce  the  copy  of  an  indictment  found,  or  an  affidavit 
made  before  a  magistrate  of  any  State  or  Territory  as  aforesaid,  charging  the  person 
so  demanded  with  having  committed  treason,  felony  or  other  crime,  it  shall  be  the 
duty  of  the  Governor,"  &c. 

It  is  a  well  settled  principle  that  criminal  laws  are  to  be  strictly  construed,  and 
while  it  is  the  (iovernor's  duty  in  all  cases  when  the  papers  are  strictly  within  the 
letter  of  the  law,  promptly  to  issue  the  executive  warrant,  a  just  regard  for  the 
rights  of  our  own  citizens,  who  are  liable  to  be  drawn  from  their  homes,  forcibly 
carried  to  other  States,  deprived  of  the  assistance  of  friends  and  acquaintances,  and 
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compelled  to  answer  to  fictitious  charges,  by  means  of  undue  and  ill  considered 
exercise  of  this  extraordinar/ power,  demands  that  the  papers  on  which  requisitions 
are  based  should  be  carefully  scrutinized  and  compliance  refused  in  cases  not  clearly 
within  the  letter  of  the  law. 

Under  the  strict  rules  of  construction  applicable  to  the  case  I  cannot  regard  the 
verdict  of  the  coroner's  jury  as  an  affidavit  made  before  a  magistrate.  There  is  no 
certificate  of  any  officer  that  the  jury  were  sworn,  nor  is  there  crime  cliarged  in  any 
such  specific  form  as  would  under  the  loosest  system  of  criminal  practice  justify  or 
support  a  conviction  for  murder. 

These,  however,  are  incidental  objections  which  might  not  be  sufficient  in  and 
of  themselves.  Theact  of  Congress,  however,  contemplates  that  tlie  initiatory  steps 
of  a  prosecution  for  a  crime  should  have  been  taken  by  a  formal  charge  being  pre- 
ferred, either  by  an  indictment  by  the  grand  jury,  or  a  sworn  complaint  before  an 
examining  magistrate,  and  although  the  statutes  of  Kansas  have  made  the  verdict 
of  a  coroner's  jury  equivalent  to  the  latter,  yet  it  cannot  be  said  that  under  the  act 
of  Congress,  the  verdict  of  the  jury  is  within  the  letter  of  the  law. 

The  warrant  should  be  refused. 

St.  Paul,  February  20th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  a  letter  from  M.  Donahue,  Esq.,  county  auditor  of  Sibley 
•county,  inquiring  whether  county  orders  will  draw  interest  after  presentment  and 
•demand  at  the  county  treasury.  The  general  rule  with  reference  to  interest  upon 
ordinary  contracts  is  very  simple  and  well  established,  iffo  contract  bears  interest, 
as  interest,  unless  an  express  stipulation  to  that  effect  is  inserted;  but  a  sura  equiv- 
alent to  the  legal  rate  of  interest  is  allowed,  as  damages,  for  the  breach  of  all  money 
contracts.  If  payment  of  a  definite  sum  of  money  on  such  contract  is  delayed  be- 
yond the  time  at  which  it  ought  to  have  been  paid,  damages  will  be  allowed  at  the 
legal  rate  of  interest  from  the  time  when  the  indebtedness  matured.  A  liquidated 
money  indebtedness,  payable  on  demand,  will  therefore  draw  interest  after  demand 
made. 

I  know  of  no  principle  of  law  which  exempts  counties  from  the  operation  of  this 
vpell  known  rule,  and  if  a  county  were  sued  upon  an  indebtedness  of  tlie  character 
mentioned,  the  plaintiff  would  undoubtedly  recover  the  face  of  the  demand,  witli 
interest  from  the  time  when  it  should  have  been  paid,  i.  e.,  from  the  date  of  any  de- 
mand of  payment.  Sec.  77,  chap.  1,  Laws  of  186(3,  expressly  recognizes  the  applica- 
tion of  this  rule  to  county  orders.  "The  commissioners  of  any  county  tliat  has  a 
-floating  debt  in  county  orders,  (and  the  amount  authorized  by  present  existing  laws 
to  be  levied  for  county  purposes  be  insufficient  to  defray  the  expenses  of  such  county 
and  pay  the  interest  on  their  debt,)  may,  if  they  deem  it  just  and  right,  levy  a  suffi- 
cient amount  to  pay  the  interest  on  their  debt,  which  tax  when  collected  shall  be 
applied  to  paying  the  interest  on  their  county  debt,  and  no  other  purpose." 

The  debt  here  referred  to  is  expressly  declared  to  be  a  debt  in  county  orders. 

St.  Paul,  February  20th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sie:  I  have  examined  and  return  herewith  an  act  entitled  "An  act  to  amend 
an  act  to  incorporate  the  Minneapolis  and  St.  Cloud  Kailroad  Company."  I  think 
there  are  grave  objections  to  this  act. 

Sec.  1  of  the  act  to  which  this  is  an  amendment  (chap.  159,  Laws  of  1856)  incor- 
porates certain  persons  therein  named,  "  and  all  such  other  persons  as  shall  here- 
after become  stockholders  in  said  company,"  and  vests  in  them  all  the  corporate 
powers  conferred  by  the  act.  No  particular  ceremony  is  made  requisite  for  the 
acceptance  of  the  charter  by  the  corporators,  and  although  the  act  contains  certain 
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directory  words,  there  are  no  clauses  of  forfeiture.  Sec.  17  of  tiie  original  act  pro- 
vides that  "  this  act  is  hereby  declared  to  be  a  public  act  and  may  be  amended  by 
any  subsequent  legislative  asseaibly  in  any  manner  not  destroying  or  impairinit 
vested  rights.  The  original  charter,  upon  acceptance  by  the  corporators,  therefore,, 
conferred  upon  them  certain  riglits,  powers  and  privileges,  of  which  they  can  only 
be  deprived  by  their  consent  or  by  a  forfeiture  by  some  neglect  or  omission  on  their 
part. 

Tlie  amendatory  act  before  me,  however,  while  purporting  to  amend  and  continue 
the  original  charter,  wholly  disregards  the  rights  of  these  corporators  and  proceeds  to 
vest  the  franchises  in  a  new  and  distinct  set  of  corporators.  This  action  can  only 
be  justitied  upon  one  of  two  theories,  either  that  the  original  charter  was  never  ac- 
cepted, or  that  the  corporators  have  forfeited  their  rights  under  it,  for  if  not,  the 
original  act  constituted  a  contract  between  the  territory  and  the  State  as  its  suc- 
cessor, and  the  corporators,  which  is  recognized  and  continued  in  force  by  sec.  1  of 
the  scliedule  of  the  State  constitution  and  protected  by  the  constitution  of  the 
United  States.  It  is  certain  that  acceptance  was  indispensable  to  tlie  validity  of 
this  contract,  but  in  these  cases  veiy  sliglit  evidence  of  acceptance  is  sufficient,  and 
in  cases  of  grants  and  proceedings  beneficial  to  the  corporators  acceptance  will  al- 
ways be  presumed.     Bank  of  U.  S.  vs.  Dandridge,  12  Wheaton,  64. 

There  is  certainly  no  evidence  before  me  that  the  charter  has  not  been  accepted,  and 
the  presumption  being  to  the  contrary,  the  act  being  a  most  liberal  grant  of  exten- 
sive and  important  privileges,  we  must,  I  think,  treat  it  as  a  valid  contract  unless 
the  corporators  have  lost  their  rights  by  forfeiture.  As  I  have  said,  there  are  no 
express  clauses  declaring  a  forfeiture,  but  it  is  not  necessary  to  inquire  whether  the- 
original  corporators  have  or  could  lose  their  rights  by  misuser  or  non-user,  as  the- 
rule  is  established  that  a  corporation  is  not  to  be  deemed  dissolved  by  reason  of  any 
misuser  or  non-user  of  its  franchises  until  the  default  has  been  judicially  ascertained 
and  declared.  2  Kent,  Com.  312.  The  first  section  of  the  bill  is  therefore  objection- 
able because  it  is  a  palpable  violation  of  vested  rights  growing  out  of  the  contract 
between  the  territory  and  the  original  corporators. 

The  last  clause  of  sec.  2  is  objectionable,  in  that  it  contains  a  new  grant  not  found 
in  the  original  charter  of  power  to  .construct  a  railroad  from  St.  Cloud  to  the  Min- 
nesota river.  Sec.  2  of  art.  10  of  the  constitution  declares  that  no  corporation  shall 
be  formed  by  special  act  except  for  municipal  purposes.  This  clause  by  no  means 
prohibits  the  amendment  or  modification  of  a  charter  having  its  origin  prior  to  the 
adoption  of  the  constitution.  "  The  distinction  between  a  new  charter  and  the  re- 
newal of  an  old  one  is  fully  recognized  by  authority.  The  extension  of  a  charter 
as  to  time,  the  increase  of  the  capital  of  the  corporation,  the  curing  of  any  informal- 
ities or  irregularities,  the  waiving  of  any  supposed  forfeitures,  in  short  any  amend- 
ment or  modification  within  the  scope  of  the  original  charter,  the  better  to  enable 
the  company  to  fulfill  the  objects  of  its  creation,  and  to  adopt  itself  to  change  of 
times  and  circumstances,  is  the  legitimate  exercise  of  legislative  power  upon  the 
principle  that  every  grant  or  concession  of  power  carries  with  it  by  necessary  im- 
plication all  others  essential  to  the  eflicient  exercise  of  that  granted."  People  vs. 
Marshall,  1  Gilman,  672. 

But  will  it  be  contended  that  under  a  colorable  pretence  of  amendment  the  legis- 
lature may  so  amend  an  old  and  obsolete  charter  for  a  railroad  as  to  establish  a 
bank  or  insurance  company ;  or,  to  confine  myself  to  the  case  before  me,  is  it  a  legit- 
imate exercise  of  this  power  of  amendment  to  allow  a  company  originally  created 
with  power  to  construct  a  railroad  between  certain  specified  points,  to  construct  rail- 
roads at  their  election  any  where  and  every  where  throughout  the  State?  Tliis,  in- 
stead of  being  an  amendment  to  facilitate  and  afford  increased  advantages  to  the 
company  in  the  prosecution  of  its  enterprise,  would  be  in  reality  the  inauguration 
of  a  new  and  distinct  undertaking,  having  no  necessary  connection  or  relation  to 
the  original  one,  seeking  shelter  from  the  constitutional  inhibition  under  the  pro- 
visions of  an  old  and  obsolete  charter,  which  in  everything  but  its  name  has  been 
so  altered  in  its  entire  scope  and  object  as  to  destroy  its  identity.  If  this  liberty  of 
amendment  is  to  pass  unquestioned,  the  constitutional  prohibition  is  of  little  avail, 
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as  there  are  obsolete  charters  enough  upon  the  territorial  statute  book  to  furnish 
franchises  for  every  variety  of  corporation,  and  in  sufficient  quantity  to  meet  the 
real  or  fancied  wants  of  the  community. 
St.  Paul,  February  22d,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  D.  Blakely,  Superintendent  Public  Instruction: 

Siu:  I  am  informed  by  you  that  the  records  of  the  county  of  Sibley  were  de- 
stroyed by  fire;  that  the  reports  of  the  several  school  districts  in  that  county  were 
made  at  the  proper  time,  and  were  destroyed  in  common  with  other  records  ih  the 
offices  of  the  county  officers.  That  no  apportionment  was  made  in  October  last,  the 
auditor  claiming  that  the  records  being  destroyed,  there  were  no  data  upon  which 
the  same  could  be  made.  That  the  auditor  afterwards  suggested  to  the  several  dis- 
tricts (or  to  all  but  one)  the  propriety  of  making  reports  anew,  whicli  was  done  by 
all  the  districts  notified,  (one  district  not  notified  tailing  to  report,)  and  that  upon 
the  basis  furnished  by  these  reports,  the  auditor  made  his  report  to  the  State  Super- 
intendent, who  apportioned  the  school  money  in  the  State  treasury  to  the  county 
accordingly. 

It  is  evident  that  the  county  has  not  received  her  full  quota  of  the  public  money, 
by  reason  of  the  omission  of  the  district  failing  to  report.  This  district  has  since 
made  a  report,  and  the  question  is,  can  the  county  auditor  make  an  apportionment 
of  all  the  money  in  the  county  treasury,  including  that  which  sliould  laave  been  ap- 
portioned at  the  October  apportionment,  among  all  the  districts  in  the  county  at  his 
next  apportionment?  I  think  it  is  his  duty  to  do  so.  Sec.  24  of  the  school  law  re- 
quires him,  on  the  last  Wednesday  of  March,  to  make  an  apportionment  of  the  money 
in  the  county  treasury,  among  the  several  districts  of  the  county,  which  apportion- 
ment shall  be  in  proportion  to  the  number  of  persons  in  the  district,  between  the 
ages  of  5  and  21  years,  as  shown  by  the  reports  of  the  several  districts ;  the  reports 
are  now  all  before  him  and  he  will  have  no  difficulty  in  doing  this. 

I  have  held  that  a  district  failing  through  negligence  to  make  its  report  prior 
to  the  apportionment,  or  the  report  of  the  auditor  to  the  State  Superintendent,  will 
not  be  entitled  to  any  portion  of  the  funds,  as  the*  auditor  and  superintendent  have 
no  data  upon  which  tliey  can  act,  and  the  district  guilty  of  the  negligence  should 
alone  be  the  sufferer;  but  the  present  is  a  case  of  accident  and  misfortune;  tliere  has 
been  no  negligence  on  the  part  of  any  district,  but  all  have  been  unfortunate,  and 
none  of  the  reports  upon  which  the  auditor  is  to  act  were  tiled  in  time.  The  county 
has  lost  a  portion  of  the  school  money  properly  belonging  to  it  through  accident, 
but  the  district  not  notified  of  the  necessity  of  filing  an  additional  report,  having 
once  fully  complied  with  the  law,  is  no  more  in  default  than  any  other.  The  lan- 
guage of  tlie  law  is  broad  enough  to  justify  the  action  advised,  and  I  think  the  au- 
ditor should,  at  the  March  apportionment,  apportion  all  moneys  in  the  county  treas- 
ury, belonging  to  schools,  among  the  different  districts,  in  proportion  to  the  sctiolars, 
&e.,  as  shown  by  the  reports  before  him. 

St.  Paul,  February  27th,  1864.  G.  E.  COLE,  Atty.  Gen. 


To  the  Prussian  Consul,  Milwaukee: 

Sir:  I  am  in  receipt  of  your  favor,  inquiring  whether,  by  the  laws  of  the  State 
of  Minnesota,  a  married  woman  under  age  has  the  right,  with  the  consent  of  her 
husband,  to  make  a  power  of  attorney  for  the  sale  of  real  estate,  and  the  settlement 
of  an  inheritance.  In  reply,  I  have  to  say  that  the  statutes  of  Minnesota  make  no 
special  provision  upon  the  subject,  but  that  by  the  common  law  which  prevails  in 
Minnesota,  in  common  with  most  of  the  States  of  the  Union,  marriage  does  not  cre- 
ate legal  majority,  and  the  disability  occasioned  by  infancy  is  not  thereby  removed. 
Bool  vs.  Mix,  17  Wendell  (iST.  Y.)  Reports,  119. 

St.  Paul,  February  27th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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His  Excellency,  Stephen  Miller: 

Sir:  I  have  examined  and  herewith  return  an  act  entitled  "An  act  to  amend 
section  1  of  chapter  48  of  the  Complied  Statutes,  relating  to  the  conveyance  of  real 
estate  by  executors  and  administrators  in  certain  oases."  It  has  been  usual  to  ex- 
ercise a  more  careful  supervision  over  bills  relating  to  practice  in  the  several  courts 
than  others.  I  thinlc  tlie  present  bill  possesses  features  of  a  dangerous  character, 
and  that  it  would  be  improper  to  change  the  law  as  proposed.  The  bill  provides 
that  "  when  any  person  who  is  bound  by  a  contract  either  in  writing  or  parol  to 
convey  real  estate,  shall  die  before  making  the  conveyance,  the  probate  court  may 
make  a  decree  authorizing  and  directing  the  executor  or  administrator  to  convey 
such  real  estate  in  all  cases  where  such  deceased  person,  if  living,  might  be  com- 
pelled to  execute  the  conveyance."  The  amendment  of  the  old  law  consists  in  the 
insertion  of  the  word  parol.  Strictly,  under  the  statute  of  frauds,  no  person  is  or 
can  be  bound  to  convey  real  festate  by  a  parol  contract.  It  is  true  that  a  parol  con- 
tract aided  by  other  circumstances,  as  part  peiformance,  &c.,  will  be  enforced  in 
equity  upon  clear  and  decisive  proofs  of  the  facts  necessary  to  take  the  case  out  of 
the  statute.  This  examination,  however,  is  oftentimes  extremely  complicated  and 
difficult,  and  the  application  of  the  rules  of  equity  to  the  facts  in  the  case  requires 
a  nice  discrimination,  the  exercise  of  enlightened  judgment,  and  extensive  ac- 
quaintance with  the  principles  of  law  and  equity.  A  power  requiring  such  qualifi- 
cations I  do  not  think  ought  to  be  entrusted  to  the  courts  of  probate. 

The  entire  theory  of  the  statute,  one  section  only  of  which  is  sought  to  be 
amended,  contemplates  the  summary  action  of  the  probate  court  only  in  cases  en- 
tirely free  from  doubt.  The  statute  provides  for  the  personal  service  of  no  notice  or 
process  upon  any  of  the  parties  interested,  and  provides  that  if  upon  the  hearing  the 
judge  of  probate  has  any  doubt  of  the  right  of  the  petitioner  to  a  specific  performance, 
he  shall  dismiss  the  petition.  While  a  contract  in  writing  may  be  clear  and  definite, 
a  contract  by  parol,  depending  upon  the  uncertainty  of  oral  testimony,  cannot  be  of 
that  clear  and  certain  character  which  the  statute  contemplates,  and  yet  a  judge  of 
probate,  not  subject  to  doubts,  has,  as  it  seems  to  me,  power  in  the  absence  of,  and 
without  actual  notice  to,  the  .parties,  to  transfer  the  title  to  real  estate  in  cases  in 
which  a  court  of  equity  would  not  hesitate  to  dismiss  the  bill. 

The  statute  as  it  now  stands  provides  that  a  bill  may  also  be  filed  in  chancery  to 
enforce  a  contract  in  writing,  against  the  representatives  of  the  deceased,  and  it  has 
been  thought  by  some  lawyers,  I  believe,  that  in  a  case  of  a  parol  contract,  supported 
by  part  performance,  there  was  no  remedy,  because  none  is  expressly  provided.  This 
cannot  be  so.  The  law  only  recognizes  the  validity  of  a  written  contract  for  the  con- 
veyance of  real  estate,  but  by  principles  of  equity  having  their  origin  coeval  with 
the  statute  of  frauds,  chancery  will  in  such  cases  enforce  performance,  and  although 
the  statute  may  not  extend  its  express  provisions  to  such  cases,  these  principles  are 
sufficiently  comprehensive  to  afford  the  party  seeking  relief  an  adequate  remedy. 

St.  Paul,  March  3d,  1864  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller : 

Sir:  I  am  in  receipt  of  your  favor  enclosing  a  paper  signed  by  many  gentlemen 
of  the  bar  of  Ramsey  county,  advising  the  signing  of  a  bill,  prepared,  as  1  learn,  by 
Chief  Justice  Emmett,  amending  section  20,  chapter  57,  Comp.  Stat.  The  proposed 
amendment  is  substantially  as  follows:  "But  this  shall  not  be  construed  as  author- 
izing a  trial  by  jury  or  upon  other  than  written  testimony,  when  either  party  shall 
so  elect  and  give  notice  thereof  in  writing."  I  entertain  great  respect  for  many  of 
the  gentlemen  whose  names  are  attached  to  the  petition,  but  knowing  how  easily 
signatures  are  procured  to  petitions,  I  may  be  permitted  to  doubt  whether,  after  all, 
the  deliberate  opinion  of  the  Ramsey  county  bar  will  be  found  much  at  variance 
with  my  own.     The  reasons  assigned  in  support  of  the  bill,  are — 

1st.  It  does  not  have  the  effect  of  reinstating  the  old  chancery  practice.    In  an- 
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swer,  I  have  to  say,  it  does  reinstate  one  of  the  most  marked  and  distinguishing 
features  of  that  practice. 

2d.  That  it  would  not  interfere  witli  the  right  of  trial  by  jury  as  it  now  exists. 
It  may  be  admitted  that  it  does  not  interfere  with  the  right  of  trial  by  jury.  In 
chancery,  however,  a  discretion  was  vested  in  the  court  to  frame  a  feigned  issue  and 
send  it  to  a  common  law  court  for  trial  by  jury,  the  trial  of  which  was  upon  parol 
evidence  in  accordance  with  the  practice  of  that  court.  The  same  result  is  now  at- 
tained under  sec.  7  of  chap.  61,  Comp.  Stat.,  and  rule  23  of  the  district  court.  Either 
the  bill  in  question  takes  away  this  discretion,  or  it  requires  such  trial  to  be  upon 
written  evidence,  either  of  which  would  be  an  innovation,  not  only  upon  the  pres- 
ent practice,  but  that  formerly  prevailing  in  chancery. 

3d.  It  is  in  accordance  with  the  practice  of  almost  every  State  in  the  Union.  It 
is  in  accordance  with  the  practice  of  every  State  retaining  the  distinct  systems  of 
law  and  equity  to  require  the  testimony  to  be  taken  by  examiners  in  writing,  with 
the  exception,  that  the  proofs  of  handwriting  may  be  made  at  the  hearing.  It  is  not 
in  accordance  with  the  practice  of  any  State  which  has  adopted  a  system  like  ours, 
whereby  legal  and  equitable  remedies  are  sought  in  the  same  action  and  by  the  same 
forms. 

4th.  It  will  be  less  expensive.  One  of  the  chief  complaints  against  the  old  court 
of  chancery  was  its  innumerable  and  endless  delays  and  the  enormous  expense  im- 
posed upon  suitors  by  the  voluminous  depositions  required,  and  this  indeed  is  a 
grave  objection  to  the  present  bill. 

5th.  It  will  enable  a  party  to  present  precisely  the  same  case  to  the  appellate 
court  as  to  the  court  below.  This  is  true,  and  is  the  real  and  only  object  of  the  bill. 
If  it  is  desirable  that  an  appellate  court  should  in  equity  possess  power  to  review 
both  the  law  and  the  facts,  this  argument  would  be  entitled  to  respect,  if  it  were 
practiciible  to  reach  the  end  desired  in  this  manner.  I  do  not,  however,  regard  the 
suggestion  of  the  supreme  court  in  Martin  vs.  Brown,  4  Minn.,  289,  in  favor  of 
the  right  of  review  upon  questions  of  fact,  that  as  our  courts  are  constituted,  it 
would  be  an  appeal  from  the  judgment  of  one  man  to  that  of  three,  as  very  forcible, 
as  the  value  of  a  decision  depends  more  upon  the  character  than  the  number  of  the 
judges.  But  admitting  the  review  upon  questions  of  fact  desirable,  is  the  amend- 
ment proposed  practicable  under  our  system  of  practice,  and  if  so,  would  it  not  re- 
sult in  endless  doubt  and  confusion  ?  The  bill  provides  no  definite  method  by  which 
its  provisions  are  to  be  carried  out.  The  form  effected  by  the  New  York  code,  upon 
which  our  system  of  practice  is  modeled,  went  to  the  extent  of  effacing  all  distinc- 
tions in  the  forms,  pleading,  trial  and  modes  of  proceeding  between  law  and  equity, 
one  of  the  most  marked  of  which  was  written  evidence.  The  attempt  at  a  perfect 
blending  of  these  diverse  systems  has  resulted  in  sufficient  confusion,  but  if  we 
take  one  step  backward  and  substitute  a  partial  union  for  a  perfect  one,  if  while  we 
say  that  the  pleadings,  forms  and  proceedings  shall  be  the  same,  the  character  and 
mode  of  introducing  evidence  shall  be  utterly  dissimilar,  it  seems  to  me  that  "  con- 
fusion will  be  worse  confounded;"  as  the  law  will  then  stand,  legal  and  equitable 
remedies  may  be  sought  in  the  same  action,  or  alternate  relief,  either  legal  or  equita- 
ble, as  the. plaintiff  shall  show  himself  entitled  to  the  one  or  the  other,  or  an. equi- 
table defence  may  be  interposed  to  a  legal  cause  of  action;  the  proof  in  support  of 
the  equitable  relief  shall  be  in  writing,  that  of  the  legal  by  parol.  But  suppose  the 
relief  sought  is  in  the  alternative,  and  the  plaintifiE,  as  well  as  the  court,  is  in  doubt, 
until  the  evidence  is  in,  to  which  species  of  relief  he  is  entitled,  or  suppose  he  sues 
for  both  in  one  action,  or  that  the  plaintiff's  cause  is  legal,  the  defendant's  de- 
fence equitable,  are  two  distinct  rules  of  evidence  to  prevail  at  the  trial  ?  And  upon 
appeal,  the  proofs  in  support  of  the  legal  cause  of  action  being  by  parol,  and  of  the 
equitable  in  writing,  is  the  court  to  review  the  case  upon  the  facts  in  the  one  and 
refuse  to  do  so  in  the  other  ? 

The  perfect  union  of  the  two  systems  is  thus  stated  by  an  approved  writer :  "  There 
is  no  longer  any  distinction  in  this  State  between  legal  and  equitable  remedies; 
either  may  be  administered  under  the  same  forms;  both  may  be  sought  in  the  same 
action.    They  are  all  governed  by  the  same  rule  of  pleading  and  practice.    The 
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question  is  not  whether  the  plaintiff  has  a  legal  or  equitable  defence,  but  whether, 
according  to  the  whole  law  of  the  land  applicable  to  the  case,  the  plaintiff  makes 
out  the  right  he  seeks  to  establish,  or  the  defendant  shows  that  he  ought  not  to  have 
the  relief  sought  for."     Van  Santvoord's  Eq.  Pr.  18,  20. 

I  believe,  .theref ore,  unless  we  are  prepared  to  retrace  our  steps  and  sunder  the 
two  systems  entirely,  the  distinction  sought  to  be  engrafted  upon  our  code  is  unwise 
and  will  be  found  in  practice  impracticable. 

St.  Paul,  March  9th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sm:  I  am  in  receipt  of  your  favor,  enclosing  letter  of  Judge  Chatfield  in  support 
of  the  bill  to  provide  for  references  in  certain  actions.  I  entertain  the  highest  respect 
for  Judge  Chatfleld's  legal  ability  and  experience,  and  most  cordially  agree  with  him  in 
all  his  arguments  in  favor  of  the  constitutionality  of  the  bill  in  question.  I  have  never 
for  a  moment  doubted  its  constitutionality.  While,  however,  I  have  never  advised  the 
veto  of  other  bills  except  upon  constitutional  grounds,  the  facility  with  which  bills 
are  crowded  through  the  legislature  to  meet  the  views  of  some  lawyer,  and  to  fit 
some  particular  case,  without  regard  to  the  symmetry  and  consistency  of  our  prac- 
tice, has  induced  me  to  be  governed  in  cases  of  this  character  somewhat  by  my 
views  of  the  policy  or  expediency  of  the  measure  proposed.  I  have  not  the  bill  be- 
fore me  and  must  rely  upon  memory  in  attempting  to  state  my  objections  to  it.  The 
bill  provides  that  in  chancery  proceedings  whenever  either  party  requests  a  refer- 
ence the  judge  shall  order  it.  It  is  the  point  that  the  bill  leaves  no  discretion  in 
the  court  to  which  my  objection  goes.  Feigned  issues  being  abolished,  a  trial  of 
any  particular  issue  of  fact  by  jury  may  now  be  obtained  in  the  discretion  of  the 
court,  under -sec.  7,  ch.  61,  Comp.Stat.,  and  rule  23  of  the  district  court.  This  priv- 
ilege in  the  suitor  of  applying  to  the  discretion  of  the  court,  I  regard  as  a  valuable 
one,  and  I  do  not  think  such  discretion  should  be  altogether  withdrawn  from  the 
court.  It  is  a  power  which  has  always  existed  in  courts  of  equity,  and  no  lawyer 
can  doubt  that  cases  will  be  frequent  in  which  it  can  be  beneficially  exercised. 
But  the  bill  in  question,  by  declaring  that  upon  the  application  of  either  party  the 
court  shall  order  a  reference,  places  it  in  the  power  of  a  party  to  compel  his  adver- 
sary to  submit  to  a  reference,  even  in  a  case  in  which  the  court,  had  it  the  power, 
might  advantageously  submit  an  issue  to  the  jury. 

I  agree  with  Judge  Chatfleld  in  thinking  that  the  law  with  regard  to  referees 
might  be  advantageously  amended.  A  compulsory  reference  is  now  by  statute  con- 
fined to  cases  in  which  the  taking  of  an  account  is  necessary,  and  although  the  law 
in  this  particular  does  not  differ  from  the  New  York  practice,  upon  which  our  own 
is  modified,  yet  I  see  no  reason  why  the  discretion  vested  in  the  old  court  of  chan- 
cery, to  submit  a  case  to  a  referee,  or  any  issue  of  fact  to  a  jury,  as  the  circumstances 
of  the  particular  case  might  require,  could  not  properly  be  vested  in  our  district 
courts;  but  the  bill  in  question  goes,  I  submit,  somewhat  further  than  this,  by  de- 
priving the  court  of  the  power  to  submit  to  a  jury  and  compelling  a  reference.  In 
other  words,  the  discretion  is  withdrawn  from  the  judge,  and  vested  in  the  party. 

St.  Paul,  March  9th,  1864.  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  communication  from  county  au- 
ditor of  Dodge  county,  stating  that  after  sale  and  expiration  of  period  of  redemption 
of  a  tract  of  land  sold  under  the  act  of  March  11th,  1862,  the  owner  presents  a  cer- 
tificate that  the  taxes  have  been  paid,  and  he  inquires  how  he  shall  "kill "  the  tax 
deed.  There  is  no  method  prescribed  by  law  whereby  the  records  can  be  corrected 
by  the  auditor  or  register.  The  deed  is  void,  and  if  the  purchaser  should  refuse  to 
quitclaim  to  the  owner,  the  latter  could  by  resort  to  the  courts  remove  the  cloud 
thus  cast  upon  his  title.    With  reference  to  your  suggestions  in  regard  to  the  treas- 
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■urer  of  Winona  county,  who  neglects  to  pay  over  certain  moneys  in  his  hands,  claim- 
ing the  same  as  fees,  I  have  already  communicated  with  you  quite  fully  upon  tlie 
subject.  It  is  made  the  duty  of  the  county  auditor  and  county  attorney,  by  laws 
referred  to  in  a  previous  communication,  to  commence  proceedings  of  this  nature. 

Sections  73  and  74,  page  132,  Comp.  Stat.,  requires  the  Attorney  General  to  cause 
revenue  officers  to  be  prosecuted,  &e.  This,  besides  being  a  prior  law  to  those  pre- 
viously referred  to,  does  not  contemplate  the  personal  appearance  of  that  officer  in 
the  several  district  courts.  1  do  not  think  the  public  interests  require  or  would 
justify  my  attendance  in  cases  of  small  importance  like  this,  and  should  I  do  so,  I 
might  upon  good  grounds  be  charged  with  seeking  opportunities  to  appear  in  the 
district  courts  for  the  sake  of  the  mileage  and  per  di&m. 

T  must,  therefore,  respectfully  decline  to  take  personal  charge  of  this  action.  I 
believe  I  have  already  done  in  the  matter  all  that  can  be  required  of  me. 

St.  Paul,  March  9th,  1864.  G.  E.  COLE,  Atty.  Gen. 


E.  C.  Mitchell,  Esq.,  County  Attorney,  Anoka  County: 

Sir:    I  am  in  receipt  of  your  favor  inquiring — 

1st.  Is  it  obligatory  on  you  to  appear  before  a  justice  of  the  peace  in  criminal 
cases  when  not  notified  to  do  so  by  the  justice,  and  when  another  attorney  has  been 
retained  by  the  complainant?  In  the  case  you  name,  the  necessity  for  your  actual 
attendance  may  not  exist,  but  the  statute  makes  the  county  attorney  the  prosecut- 
ing officer  of  the  State,  and  requires  his  attendance  upon  all  courts  having  criminal 
jurisdiction.  Of  course  there  may  arise  many  cases  of  trivial  importance  before  the 
various  justices  in  the  county  in  which  the  justice  may  not  regard  the  matter  of 
sufficient  public  interest  to  require  the  attendance  of  the  county  attorney,  and 
which  may  not  come  to  his  knowledge;  he  would  not  be  forced  to  appear  under 
such  circumstances.  Of  course  the  law  in  practice  is  to  receive  a  reasonable  con- 
struction. 

2d.  If  not  bound  to  appear  would  it  be  lawful  for  him  to  be  employed  by  the  de- 
fendant ?  It  would  be  a  gross  impropriety,  besides  being  a  course  not  sanctioned  by 
law.  It  is  very  seldom  that  the  Attorney  General  is  required  to  appear  in  the  dis- 
trict courts,  yet  I  should  never  feel  authorized  to  appear  in  a  criminal  case  for  the 
defendants. 

3d.  You  inquire  whether,  when  a  person  comes  to  you  for  advice  as  to  the  pro- 
priety of  commencing  a  criminal  prosecution,  you  have  a  right  to  charge  for  that 
advice.  By  no  means.  I  note  your  remarks  about  the  slender  salary  paid  you  by 
the  county,  and  have  only  to  say  that  if  the  county  pays  an  inadequate  salary  it  is 
optional  with  you  to  accept  or  decline  the  office,  but  by  your  acceptance  you  impli- 
edly agree  to  perform  all  the  services  required  by  law  for  the  salary  fixed  by  the 
commissioners.  That  is  therefore  no  argument  in  favor  of  charging  fees  or  accept- 
ing retainers  from  private  individuals. 

4th.  When  complaints  are  made  by  the  county  attorney  in  good  faith,  should  the 
justice  require  him  to  give  security  for  costs.  That  is  a  matter  within  the  discre- 
tion of  the  justice.  Gases  will  rarely  occur,  I  presume,  in  which  it  will  be  necessary 
or  desirable  for  a  prosecuting  attorney  to  appear  as  the  complaining  witness.  Should 
such  cases  arise,  however,  I  am  not  aware  of  any  rule  which  exempts  such  officer 
from  the  rules  governing  such  trials. 

5th.  You  inquire  Whether  an  acquittal  upon  the  grounds  that  the  complaint  did 
not  state  who  was  the  owner  of  the  property  and  that  the  ownership  was  not  proven 
on  the  trial  is  a  bar  to  a  second  prosecution  for  the  same  offence.  At  common  law 
the  proceedings  must  have  been  regular  to  have  sustained  the  plea  of  autrefois  at- 
quit.  Thus,  if  the  indictment  was  defective,  an  acquittal  on  the  merits  could  not 
have  been  pleaded,  as  it  was  said  a  person  tried  upon  a  void  indictment  could  not 
have  been  in  jeopardy.  Our  statute  has,  at  least  as  to  indictments,  modified  this 
rule,  and  under  its  provisions  a  verdict  of  a  jury  upon  the  merits  may  be  pleaded  in 
bar  of  a  second  prosecution,  although  the  trial  was  had  upon  a  void  indictment. 
Sees.  134  and  135,  page  767,  Comp.  Slat. 


160  OPINIONS    OF    THE 

6th  and  7th.  Tou  state  that  you  have  obtained  judgments  against  certain  school 
districts  who  refuse  to  pay;  that  these  judgments  are  based  upon  contracts  with 
teachers ;  that  there  is  money  in  the  county  treasury  belonging  to  these  districts ;  and 
you  inquire  if  you  cannot  garnish  the  county  treasurer.  You  cannot;  public  offi- 
cers cannot  be  garnished.    Stillman  vs.  Isham,  11  Conn.  123. 

St.  Paul,  March  21st,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath.,  Auditor  of  State : 

Sib:  I  am  in  receipt  of  your  favor  enclosing  letter  from  G.  E.  Stacey,  Esq.,  county 
auditor  of  Freeborn  county,  enquiring  as  follows:  "Can  I  legally  advertise  the  de- 
linquent lauds  of  1863  in  regular  sub-divisious,  that  is,  in  forty  acre  tracts,  when  the 
same  was  assessed  in  larger  quantities,  say  sO  and  160  acres?  " 

Sec.  23  of  cliapter  2,  Laws  of  1860,  requires  each  tract  contained  in  the  advertise- 
ments to  be  offered  for  sale  separately,  and  the  purchaser  is  the  person  offering  to 
pay  the  taxes  and  penalty  charged  on  sunk  land  for  the  least  quantity  thereof.  The 
taxes  in  the  case  supposed  are  charged  on  the  larger  tract;  it  is  the  least  quantity 
of  this  tract  that  the  purchaser  is  to  receive,  upon  paying  the  taxes  on  that  tract, 
and  I  am  unable  to  perceive  where  any  county  officer  derives  his  authority  to  divide 
the  tract  and  apportion  the  taxes  anew  upon  the  several  portions  thus  separated. 

By  what  rule  is  the  officer  to  be  governed  in  making  this  division?  One  sub- 
division of  the  tract  may  largely  exceed  the  other  in  value,  but  if  the  auditor  is  to 
exercise  his  discretion  in  apportioning  the  taxes  to  the  several  portions  of  the  tract, 
he  virtually  possesses  power  to  revise  the  action  of  the  assessors;  for  the  sale,  as 
we  have  seen,  must  follow  the  advertisement. 

The  lien  of  the  State  attaches  on  the  1st  of  August  upon  each  tract  for  the  taxes 
charged  thereon.  Is  this  lien  by  the  subsequent  action  of  the  auditor  to  be  disturbed 
and  to  attach  in  unequal  proportions  to  the  separate  parcels  of  that  tract?  "The 
sale  must  be  according  to  the  parcels  and  descriptions  contained  in  the  list  and  the 
otlier  proceedings,  or  it  cannot  be  siistained.  Especially  must  it  conform  to  the 
list,  as  that  constitutes  the  basis  of  all  the  subsequent  proceedings.  The  course 
pursued  must  be  consistent  with  itself  throughout  the  entire  proceeding.  Any 
variance  in  this  respect  will  be  fatal  to  the  validity  of  the  sale.  The  reason  is  ob- 
vious ;  the  authority  of  the  officer  to  sell  is  derived  from  the  existence  and  regularity 
of  the  anterior  proceedings.  If  these  proceedings  are  irregular  he  possesses  no  au- 
thority at  all ;  if  regular,  the  law  confers  upon  him  no  authority  to  change  them. 
He  acts  at  his  peril  in  making  a  sale  if  they  are  irregular,  and  if  regular  they  con- 
stitute his  only  guide  in  advertising,  selling  and  conveying  the  land  affected  by 
theoi."    Blackwell  on  Tax  Titles,  330. 

The  auditor's  enquiry  must  be  answered  in  the  negative. 

St.  Paul,  March  22d,  1864.  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mellrath.,  State  Auditer: 

Sir:  I  have  read  and  considered  your  communication  of  March  22d,  together 
with  communication  of  Bank  of  Minnesota,  and  the  statement  and  amended  state- 
ment of  the  bank  which  were  enclosed.  The  issue  between  the  auditor  and  the 
bank  seems  to  be  this:  On  the  15th  day  of  July,  1868,  the  bank  made  a  statement 
as  follows : 

Bills  discounted,     ------..      none. 

United  States  stocks  exclusive  of  stocks  deposited  with  State  Auditor 

for  security  for  circulation,  .  -  .  $25,521 

At  that  time  the  bank  had  on  deposit  with  the  Auditor  State  stocks  upon 
which  it  was  entitled  to  receive  interest  amounting  to  -  -  $44,334 

The  auditor  says,  that  supposing  this  statement  to  be  incorrect  by  reason  of  a  false 
legal  theory  adopted  by  the  bank,  he  partially  disregarded  it  and  taxed  the  State 
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stocks  in  his  hands ;  that  he  also  found  the  average  amount  of  money  used  in  said 
banlc  with  a  view  to  profit,  or  upon  wliich  the  banli  received,  or  was  entitled  to  re- 
ceive, interest,  was  $64,098,  from  which  he  deducted  the  United  States  stocks,  $23,- 
521,  and  taxed  the  bank  for  the  balance,  $40,577,  and  the  bank  refuses  to  honor  the 
Auditor's  draft  for  the  amount  thus  made  up. 

The  law  provides  that  in  case  the  bank  refuses  or  omits  to  make  the  statement 
required,  the  Auditor  shall  ascertain  the  amount  from  the  last  quarterly  returns, 
and  I  have  held  that  the  Auditor  had  no  right  to  reject  a  statement  simply  because 
he  suspected  it  to  be  false  in  fact,  but  that  a  statement  shown  to  be  incorrect  by  the 
records  of  his  office,  or  made  so  by  a  false  legal  theory  adopted  by  the  banker,  might 
be  thus  far  disregarded  or  corrected ;  thus,  in  this  case,  the  State  stocks  on  deposit  with 
the  Auditor  are  interest-bearing  stocks,  and  are  entirely  omitted  in  the  statement 
furnished.  I  think  the  Auditor  entirely  justified  in  taxing  these,  but  how  it  was 
possible  for  him  to  say  from  any  data  in  his  possession  what  was  the  average 
amount  of  moneys  used  with  a  view  to  profit,  is  a  point  upon  which  I  am  not  in- 
formed. The  bank  returned  none,  and  the  right  of  the  auditor  to  pronounce  this 
statement  false  upon  a  vague  suspicion  may  well  be  questioned.  The  Auditor 
might  know  the  amount  of  circulation  issued  by  him,  but  could  hardly  be  supposed 
to  know  whether  that  circulation  still  remained  idle  in  the  vaults  of  the  bank  or  has 
been  used  for  loans  and  discounts,  or  invested  in  taxable  property. 

The  amended  statement,  assuming  it  to  be  true,  as  made  by  the  bank,  illus- 
trates the  fallacy  of  the  rule  adopted  by  the  Auditor,  by  showing  the  falsity  of 
the  conclusions  to  which  it  led  him.  It  appears  by  this  statement  that  the  cur- 
rency of  the  bank  has  been  used  in  purchasing  United  States  securities,  which 
are  not  now  and  which  were  not  previously  reported,  because  not  taxable,  and. 
that  the  bank  has  never  transacted  any  business  as  a  bank  of  discount.  As  this 
property  is  not  taxable,  the  sole  assets  of  the  bank  subject  to  taxation  are  the  State 
stocks  in  the  hands  of  the  Auditor.  The  bank,  however,  claims  that  only  the  ex- 
cess of  the  amount  invested  in  State  stocks,  less  specie  and  legal  tender  notes  kept 
on  hand  for  the  redemption  of  its  circulation,  should  be  taxed.  Both  this  claim 
and  that  of  the  Auditor  to  tax  United  States  securities  are  utterly  without  founda- 
tion ;  the  law  requires  the  average  amount  of  all  moneys,  effects  or  dues  of  every 
description  belonging  to  such  bank  or  banking  company,  loaned,  invested  or  other- 
wise used  or  employed,  with  a  view  to  profit,  or  upon  which  such  banking  company 
receives  or  is  entitled  to  receive  interest,  to  be  taxed,  but  provides  that  the  average 
amount  of  specie  funds  kept  on  hand,  with  a  view  to  redeeming  the  circulation, 
shall  be  excluded  from  such  statement  and  estimate.  I  should  be  glad  to  know  by 
what  construction  of  this  language  it  could  be  held  that  the  amount  thus  exempt 
should  be  deducted  from  the  amount  taxable.  It  is  the  amount  of  specie  and  not 
twioe  the  amount  which  is  to  be  excluded. 

St.  Paul,  March  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


S  M.  Pearly,  Esq.,  County  Attorney,  Steele  Co. : 
Deak  Ser:  I  am  in  receipt  of  your  favor  making  the  following  inquiries: 
"1st.  Under  sec.  4  of  ch.  3  of  the  Session  Laws  of  1860,  could  a  county  commis- 
sioner be  elected,  qualified  and  legally  hold  the  office  of  county  treasurer  ?"  The  lan- 
guage of  the  proviso  to  the  section  alluded  to  is  as  follows :  "  Provided,  that  no  person 
who  holds  the  office  of  county  attorney,  sheriff,  register  of  deeds,  county  auditor  or 
county  commissioner  at  the  time  of  said  election  shall  be  eligible  to  said  office  of 
county  treasurer."  The  language  of  a  previous  law  repealed  by  tliat  of  1860  was  as 
follows:  "  Provided,  that  no  person  who  holds  the  office  of  district  attorney,  sheriff, 
register  of  deeds,  or  county  commissioner  shall  be  eligible  to  said  office."  The  in- 
tention of  the  legislature  in  the  enactment  of  laws  of  this  character  would  seem  to 
be  to  throw  around  the  finances  of  the  county  all  possible  guards  against  frauds  and 
peculation.  The  county  commissioners  are  entrusted  with  the  supervision  of  the 
treasury  and  the  treasurer  is  to  render  his  accounts  to  them,  and  by  them  is  liable 
11 
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to  be  removed  for  peciilation  in  office.  The  impropriety  of  allowing  the  same  indi- 
vidual to  hold  both  offices  is  obvious.  Upon  the  same  principle  is  founded  the  an- 
cient rule  of  the  common  law,  that  offices  subordinate  and  interfering  are  incompat- 
ible with  each  other.  All  laws  couched  in  doubtful  or  ambiguous  terms  are  to  be 
construed  with  reference  to  their  spirit  and  the  evil  to  be  avoided  or  remedied. 
Upon  ceasing  to  hold  the  office  of  county  commissioner,  the  danger  which  it  was 
the  object  of  the  legislature  to  prevent,  ceases,  and  the  legal  maxim  "cessante  ra- 
tione  lex  cessat,"  becomes  applicable.  Hence  it  is  well  settled  that  the  appointment 
or  election  to  an  incompatible  office  is  not  absolutely  void,  but  that  the  accept- 
ance of  an  incompatible  office  vacates  that  previously  held.  People  vs.  Carrique,  2 
Hill,  93. 

There  would  be  no  difficulty  under  the  previous  law  in  the  application  of  tliis 
principle,  but  by  the  insertion  of  the  clause  in  that  of  1860,  "  at  the  time  of  said 
election,"  the  legislature  has  attempted  the  inauguration  of  a  different  rule.  It 
might  well  be  held  that  the  terms  "  no  person  who  holds  the  office  of  county  treas- 
urer" should  be  confined  to  a  holding  at  the  same  time  that  the  incumbent  was  ex- 
ercising the  office  of  treasurer,  and  that  by  ceasing  to  hold  the  office  of  commissioner 
the  temporary  disability  terminated ;  but  the  language  "  no  person  who  holds  the 
office  of  county  commissioner  at  the  time  of  said  election,"  has  fixed  a  definite  point 
of  time  at  which  a  disability  then  existing  shall  disqualify;  and  while  an  equitable 
construction  of  statutes  is  admissible  in  some  instances,  it  cannot  be  justified  when 
the  letter  of  the  law  is  plain,  for  there  is  then  no  room  for  construction. 

Were  it  not  therefore  for  the  plain  provisions  of  the  constitution  I  should  be 
forced  to  the  opinion  that  the  legislature  has  for  no  very  obvious  reason  established 
a  rule  unknown  to  the  common  law,  and  that  a  person  holding  the  office  of  county 
commissioner  at  the  time  of  the  election  could  not  by  any  subsequent  act  qualify 
himself  for  the  office  of  treasurer,  and  could  not  be  considered  entitled  to  the  office. 

Although  it  is  a  salutary  rule  that  inferior  courts,  or  indeed  those  of  last  resort, 
ought  never  to  declare  a  law  unconstitutional,  unless  in  a  case  entirely  free  from 
doubt,  yet  I  conceive  it  to  be  equally  true  that  in  a  case  of  plain  conflict  between 
the  constitution  and  the  law,  the  officer  called  upon  to  express  his  opinion  should 
not  hesitate  to  uphold  the  constitution  in  preference  to  a  legislative  enactment. 
Article  7  of  the  constitution  prescribes  the  qualifications  of  electors,  and  section  7 
of  the  same  article  declares  that  "every  person  who  by  the  provisions  of  this  article 
shall  be  entitled  to  vote  at  any  election  shall  be  eligible  to  any  office  which  now  is, 
or  hereafter  shall  be,  elective  by  the  people." 

Conceding  that  there  is  no  conflict  between  the  rule  of  the  common  law  or  the 
statute  law,  as  it  existed  prior  to  1860,  and  the  constitution,  as  by  these  a  party  was 
not  rendered  alDSOlutely  ineligible  to  an  incompatible  office,  but  might  be  elected  to 
any  office  in  the  gift  of  the  people,  subject  only  to  the  condition  of  vacating  the  first 
by  acceptance  of  the  second,  it  is  difficult  to  reconcile  with  the  provisions  of  that 
instrument,  a  law  which  imposes  new  and  additional  qualifications  foreign  to  the 
spirit  and  intent  of  the  constitution,  and  prohibits  the  election  of  a  person  not  pos- 
sessed of  these  statutory  qualifications. 

By  the  constitution,  the  liberty  of  choice  in  the  selection  of  their  servants,  sub- 
ject to  a  few  necessary  limitations,  is  guarantied  to  the  people  of  the  State.  A  right 
in  the  individual  to  the  office,  and  a  right  in  his  fellow  citizens  to  select  him,  is 
here  conferred  in  the  most  direct  and  positive  terms.  Whence  derives  the  legisla- 
ture its  assumed  power  to  ignore  or  disregard  both  these  privileges  by  the  imposi- 
tion of  arbitrary  restrictions  unknown  to  the  constitution  v  This  question  has  been 
so  ably  discussed  by  an  eminent  jur'.st  in  the  court  of  errors  of  New  York,  in  a  de- 
cision remarkable  for  clearness  of  logic  and  force  of  reasoning,  that  I  may  be  excused 
for  a  somewhat  lengthy  quotation. 

In  the  case  of  Baker  vs.  The  People,  3  Cowen,  686,  Chancellor  Sanford  said: 
"Eligibility  to  public  trusts  is  claimed  as  a  constitutional  right  which  cannot  be 
abridged  or  impaired.  The  constitution  establishes  and  defines  the  right  of  suf- 
frage, and  gives  to  the  electors  and  to  various  authorities  the  power  to  confer  public 
trusts.     It  declares  that  ministers  of  religion  shall  be  ineligible  to  any  office;  it  pre- 
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scribes  in  respect  to  certain  offices  particular  circumstances,  without  which  a  person 
is  not  eligible  to  the  stations ;  and  It  provides  that  persons  holding  certain  otlices, 
shall  hold  no  other  public  trust.  Except  particulai-  exclusions  thus  established,  the 
electors  and  the  appointing  authorities  are  by  the  Constitution  wholly  free  to  confer 
public  stations  upon  any  person,  aceoi-ding  to  their  pleasure.  The  constitution  giv- 
ing the  right  of  election  and  the  right  of  appointment,  these  rights  consisting  essen- 
tially in  the  freedom  of  choice,  and  the  constitution  also  declaring  that  certain  per- 
sons are  not  eligible  to  oflSce,  it  follows  from  these  powers  and  provisions  that  all 
other  persons  are  eligible;  eligibility  to  office  is  not  declared  as  a  right  or  principle  by 
any  express  terms  of  the  constitution,"  (and  here  it  will  be  observed  that  the  case  is 
stronger  under  our  own  constitution  than  under  that  of  New  York,  as,  by  the  ex- 
press terms  of  the  former,  eligibility  to  office  is  declared  as  a  right;)  "but,"  says  the 
chancellor,  "it  results  as  a  just  deduction  from  the  express  powers  and  provisions  of 
the  system.  The  basis  of  the  principle  is  the  absolute  liberty  of  the  electors  and  the 
appointing  authorities  to  choose  and  to  appoint  any  p^son  who  is  not  made  ineligible 
by  the  constitution.  I  thereforexonceive  it  to  be  entirely  clear  that  the  legislature  cannot 
establish  arbittary  exclusions  from  office,  or  any  general  regulation  t  equiring  quali- 
fications which  the  constitution  does  not  require.  If,  for  example,  it  should  be  en- 
acted by  law  that  all  physicians  or  all  persons  of  a  particular  religious  sect  should  be 
ineligible  to  public  trust,  or  that  all  persons  not  possessing  a  certain  amount  of 
property  should  be  excluded,  or  that  a  member  of  the  assembly  must  be  a  freeholder, 
any  such  regulation  would  be  an  Infringement  of  the  constitution,  and  it  would  be 
in  effect  an  alteration  of  the  constitution  itself."  The  case  was  determined  upon 
another  point,  but  the  decision  is  valuable,  as  the  carefully  considered  opinion  of 
one  of  the  ablest  lawyers  that  has  ever  adorned  the  bench  of  New  York. 

If  the  election  should  be  declared  Illegal,  there  would  be  no  vacancy ;  the  present 
incumbent  would  hold  until  his  successor  is  elected  and  qualified;  but  I  am  of 
opinion,  for  the  reasons  given,  that  in  the  case  submitted  to  me,  the  fact  that  the 
person  elected  held  the  office  of  county  commissioner  at  the  time  of  the  election 
does  not  of  itself  render  him  ineligible  to  that  of  county  ^treasurer. 

St.  Paul,  March  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  1  am  in  receipt  of  your  favor  of  the  25th  inst.,  inquiring  how  real  property 
should  be  described  in  the  assessment  rolls  and  duplicate  lists,  viz.:  whetherit  must 
be  described  in  legal  subdivisions  as  40's,  and  each  subdivision  regarded  as  a  sepa- 
rate tract,  or  whether  a  large  qMantity,  when  owned  by  the  same  person  and  occu- 
pied as  a  farm,  may  be  embraced  in  a  single  description.  Section  42,  page  32,  Ses- 
sion Laws  1860,  provides  that  "  Each  separate  tract  of  real  property  in  each  township, 
other  than  town  property,  sliall  be  contained  in  a  line  or  lines  opposite  the  name  of 
the  owner  or  owners,  arranged  in  numerical  or  alphabetical  order.  Each  separate 
lot  or  tract  of  real  estate  in  each  town  shall  be  set  down  in  a  line  or  lines  opposite 
the  name  of  the  owner  or  owners,  arranged  in  numerical  or  alphabetical  order." 

The  construction  dictated  by  common  sense  will,  in  this  as  in  most  cases,  be  found 
to  harmonize  with  the  rales  of  law.  The  fact  that  the  United  States  government, 
for  convenience  of  disposition,  has  seen  fit  to  sub-divide  a  section  into  40's,  does  not 
by  any  means  constitute  each  40  a  separate  tract.  To  the  comprehension  of  an  or- 
dinary man,  not  seeking  for  technical  distinctions,  a  farm  of  contiguous  territory, 
owned  and  occupied  by  the  same  person,  would  seem  to  be  a  separate  tract  of  real 
property,  and  such  is  the  construction  which  the  law  places  upon  it.  Atkins  vs. 
Hinman,  2  Gilman,  443;  Spellman  vs.  Curtenius,  12  HI.  410;  Morley  vs.  Naylor,  6 
Minn.  192. 

The  word  "lot,"  in  the  second  subdivision  of  the  section,  must  be  taken  to  mean 
town  or  city  lots,  as  laid  out,  platted,  numbered  and  recorded.  6  Minn.  203.  And 
a  sale  of  a  number  of  such  lots  in  a  body,  or  the  assessment  of  a  number  as  one  tract, 
although  lying  contiguous,  would  be  void.    The  reason  of  the  distinction  between 
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the  two  cases  is  obvious.  The  law  must  be  strictly  followed  in  both  cases;  but  in 
the  first,  any  number  of  government  subdivisions  lying  together,  and  owned  by  the 
same  person,  constitute  one  tract,  within  the  meaning  of  the  law.  The  law  does  not 
declare  that  each  separate  government  subdivision  should  be  listed  separately,  but 
it  does  require  that  each  separate  town  subdivision,  i.  e.,  lots,  should  be  so  listed. 
Corporiition  of  Washington  vs.  Pratt,  8  Wheat.  681 ;  Unmin  vs.  Inman,  26  Maine, 
228;  Wiley  vs.  Lorilles' Lessee,  9  Ohio,  43. 

This  distinction  made  by  the  Legislature  is  not  without  its  reason.  The  laws 
regulating  the  levy  and  collection  of  taxes  are  sufficiently  summary  in  their  mildest 
form,  and  both  justice  and  public  policy  require  their  burdens  to  be  made  light  as 
possible.  Lands  must  be  sold  as  listed.  If  a  block  of  town  lots  are  listed  as  one 
block,  they  must  be  sold  in  a  body  and  redeemed  in  a  body;  but  in  a  case  of  a  large 
number  of  town  lots,  held  for  purposes  of  speculation,  the  owner  may  not  be  able  to 
redeem  all,  or  for  special  reasons  may  desire  to  redeem  a  part.  The  principles  A'hich 
govern  all  summary  proceedings,  whether  by  foreclosure,  execution  or  tax  sales, 
preserve  this  right  to  the  owner;  otherwise  the  salutary  measures  for  enforcing  pay- 
ment by  sale  of  real  property  might  be  converted  into  means  of  intolerable  oppres- 
sion, and  through  the  inability  of  the  owner  to  redeem,  large  amounts  of  real  prop- 
erty sacrificed  to  the  payment  of  comparatively  trivial  amounts.  This  rule,  however, 
must  have  some  limit,  and  that  selected  by  the  legislature,  of  a  tract  of  contiguous 
territory  outside  of  any  city  or  town,  and  of  a  lot  within  the  town,  is  perhaps  as 
reasonable  and  just  as  any  which  could  be  adopted.  The  language,  "  or  tract  of  real 
estate,"  in  the  subdivision,  refers  to  such  lands  within  the  limits  of  any  town  as  are 
not  divided  into  lots. 

You  also  request  me  to  prepare  a  form  for  the  general  tax  sale  or  advertisement, 
and  especially  for  cases  in  which  lands  omitted  the  previous  year  are  advertised 
pursuant  to  section  14,  chapter  2,  Laws  of  1861. 

The  general  principles  governing  tax  sales  have  been  so  often  stated  that  I  can 
hardly  do  more  than  repeat  them.  The  full  directions  published  on  page  62  of  the 
decisions  of  this  office,  embrace  principles  which  will  apply  to  all  tax  sales.  The 
list  to  be  published  is  simply  a  transcript  of  the  duplicate  list  prepared  by  the  audi- 
tor, and  upon  which  the  treasurer  collects.  Section  42,  chapter  1,  Sess.  Laws  of 
1860,  prescribes  the  contents  of  this  list.  It  is  a  duplicate  of  this  which  is  placed  in 
the  treasurer's  hands.  And  the  delinquent  list  is  simply  a  transcript  of  that  part 
of  the  duplicate  upon  which  the  taxes  remain  unpaid.  The  description  of  the  prop- 
erty as  it  appeared  on  the  original  list  must  be  retained.  Section  4,  chapter  2,  Laws 
of  1861. 

Keeping  in  view  the  fact  that  the  advertisement  must  conform  to  this  list,  there 
will  be  little  difficulty  in  determining  what  it  must  contain.  Any  form  g'.ven  by 
me  is  therefore  on  the  assumption  that  the  original  list  was  in  accordance  with  law. 

The  statute  prescribes  what  the  notice  must  contain,  and  must  be  strictly  fol- 
lowed. 

St.  Paul,  March  27th,  1864.  G.  E.  COLE,  Atty.  Gen. 


H.  M.  Atkins,  Esq.,  County  Attorney,  Mille  Lae  County: 

Sir:  I  am  in  receipt  of  your  favor  enquiring  whether  land  which  was  forfeited 
to  the  State  in  1860  is  subject  to  sale  under  the  provisions  of  sec.  28,  ch.  2,  Session 
Laws  of  1860,  as  amended.  The  language  of  that  section  as  amended  by  the  legis- 
lature at  its  last  session  is  substantially  as  follows:  "At  anytime  before  ^ny  tract 
or  parcel  of  land  hereafter  or  heretofore  forfeited  to  the  State  shall  be  redeemed, 
sold  or  disposed  of,  any  person  may  become  the  purchaser  tliereof  by  paying  into 
the  county  treasury  all  the  taxes,  costs  and  interest  due  thereon  at  the  timo  of 
such  purchase,  and  the  purchaser  shall  thereupon  become  vested  with  the  same 
rights  as  he  would  have  acquired  had  he  become  the  purchaser  of  such  land  at  the 
delinquent  tax  sale,  and  the  time  of  redemption  shall  commence  running  from  and 
after  the  day  on  which  the  same  became  so  forfeited." 
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On  the  day  of  sale  in  June,  1S60,  the  proceedings  to  enforce  the  collection  of  the 
tax  of  1859  by  sale  of  lands  were  closed  by  sale,  and  the  rights  of  purchaser  and 
owner  became  fixed;  the  purchaser  took  the  land  subject  to  tlie  right  of  the  owner 
to  redeem  within  two  years.  But  if  the  land  was  forfeited  to  the  state,  the  right 
of  the  owner  attaclied  to  redeem  at  any  time  before  the  sale  of  forfeited  lands,  to 
have  the  land  then  exposed  for  sale  to  the  highest  bidder,  and  to  redeem  from  such 
sale  at  any  time  within  six  montlis. 

At  the  time  of  the  passage  of  the  section  quoted  above,  the  period  of  two  years 
from  the  sale  of  1860  had  elapsed,  and  by  the  terms  of  the  law,  a  party  availing 
himself  of  its  provisions  is  entitled  to  a  tax  deed  at  once,  which  is  declared  by  law 
to  vest  in  him  an  absolute  title  botlr  at  law  and  equity,  but  the  original  owner  was 
at  that  time  possessed  of  a  vested  interest  in  the  land,  and  the  right  to  redeem  at 
any  time  witliin  six  months  from  the  forfeited  sale  in  January  next,  or  in  case  the 
land  should  not  then  be  sold,  he  was  entitled  to  a  much  longer  period.  This  vested 
interest  is,  in  the  case  put  by  you,  suddenly  and  summarily  terminated  and  de- 
stroyed by  this  statute,  and  1  apprehend  that  it  requires  no  argument  to  prove  the 
nullity  of  a  law  productive  of  such  results. 

The  Supreme  Court  in  the  case  of  Heyward  vs.  Judd,  in  a  decision  which  met 
with  the  unanimous  disapproval  of  the  bar,  I  believe,  held  that  it  was  competent  for 
the  legislature  to  extend  the  period  of  redemption  on  mortgages  from  one  to  three 
years,  but  while  making  a  distinction  between  foreclosures  by  advertisement  and  in 
chancery,  they  say,  "  the  statute  directly  changes  the  nature  of  the  estate  which  the 
mortgagee  may  sell  from  one  absolute,  after  one  year,  to  one  qualified  by  the  riglit 
to  defeat  it  by  redemption  at  any  time  within  three  years, — a  very  different  and 
much  less  valuable  interest;"  and  they  very  properly  held  that  the  legislature  was 
not  competent  to  do  this,  so  far  as  mortgages  containing  a  power  of  sale  and  fore- 
closure by  advertisement  were  concerned.  Had  they  gone  further  and  extended 
their  decision  to  all  mortgages,  however  foreclosed,  their  opinion  would  have  met 
with  a  more  ready  assent.  Tlrey  went  far  enough  in  some  of  their  dicta  however 
to  cover  the  present  case.  This  law,  instead  of  changing  a  vested  interest  to  one 
different  and  less  valuable,  would  in  the  case  you  suppose  utterly  and  entirely  ex- 
tinguish it.  As  it  is  not  the  province  of  ministerial  officers  to  decide  upon  the  con- 
stitutionality of  a  law,  with  the  execution  of  which  they  are  entrusted,  your  auditor 
can  execute  the  proper  certificates  and  conveyances  to  any  party  willing  to  risk  such 
a  title,  who  will  then  be  in  a  position  to  test  the  matter  in  the  courts. 

St.  Paul,  April  8th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  communication  from  the  county 
auditor  of  Bice  county  and  letter  from  Geo.  H.  Marsli.  Mr.  Marsh  it  seems  was  a 
mail  contractor  and  entered  as  such  in  1857  certain  lands  under  the  provisions  of 
the  act  of  Congress  of  March  3d,  1855,  the  language  of  which  is  as  follows :  "  Each 
contractor  engaged  or  to  be  engaged  in  carrying  mails  through  any  of  the  territories 
west  of  the  Mississippi,  shall  have  the  privilege  of  occupying  stations  at  the  rate  of 
not  more  than  one  for  every  20  miles  of  the  route  on  which  he  carries  the  mail,  and 
shall  have  a  pre-emptive  right  therein,"  &c. 

It  seems  Mr.  Mai'sli  entered  the  lands  in  question,  and  as  I  infer  paid  for  them 
and  received  the  usual  duplicate  certificate  therefor.  Had  tliese  entries  been  con- 
firmed in  the  usual  course  of  business  by  the  Commissioner  of  the  General  Land 
Office,  there  can  be  no  doubt  that  they  would  have  been  taxable  from  the  date  of 
the  entry.  See  Camp  vs.  Smith,  2  Minn.  155;  Carroll  vs.  Saft'ord,  3  How  U.  S.  Eep. 
509. 

The  equitable  title  was  in  the  pre-emptor  upon  entry,  although  the  legal  title  re- 
mained in  the  United  States  until  the  issuing  of  the  patent,  which,  wlien  issued, 
took  effect  by  relation  from  the  date  of  the  original  entry.  The  commissioner, 
however,  for  some  reason,  which  does  not  appear,  refused  to  confirm  these  entries, 
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and  the  pre-emptors  then  applied  to  Congress  to  do  what  the  commissioner  refused 
to  do. 

Congress  thereupon  passed  an  act  on  the  21st  day  of  June,  1860,  declaring  "  That 
all  entries  which  have  heretofore  been  allowed  by  registers  and  receivers,  and  in  re- 
gard to  which  no  adverse  claims  have  arisen  under  the  decision  of  the  Secretary  of 
the  Interior  or  the  Commissioner  of  the  General  Land  Office,  setting  aside  such 
entries  under  the  provisions  of  the  act  of  1855,  be  and  the  same  are  hereby  confirmed, 
and  the  Commissioner  of  the  General  Land  Office  is  hereby  directed  to  issue  a  pat- 
ent upon  payment  of  .^1.25  per  acre  for  the  lands  embraced  in  such  patent."  The 
issuance  of  the  patent,  I  presume,  was  not  absolutely  necessary  to  vest  the  title  in 
the  contractor,  the  confirmatory  act  alone  being  sufiicient  for  that.  Grignon's  Les- 
sees vs.  Astor,  2  Howard,  319. 

The  act  does  not  require  a  new  entry,  but  recognizes  and  confirms  the  old  one.  It 
also  recognizes  an  equity  in  the  pre-emptor  which  it  is  the  object  of  the  act  to  con- 
firm. STOW  if  lands  may  be  taxed  while  the  legal  title  remains  in  the  government, 
provided  an  equity  has  passed  to  the  pre-emptor,  and  if  the  confirmation  by  the  de- 
partment of  the  interior  has  the  effiect  simply  to  ratify  the  original  entry,  and  takes 
effect  by  relation  from  it,  I  am  unable  to  perceive  why  a  confirmation  by  another 
branch  of  the  government  should  be  held  to  have  a  different  effect.  The  law  creates 
no  equitable  title,  but  simply  confirms  an  old  one. 

The  inducements  moving  Congress  to  the  passage  of  the  act  were  unquestionably 
the  equities  created  by  the  entry.  Now  it  is  impossible  under  this  state  of  facts  to 
say  that  there  ever  has  been  a  moment  of  time  since  the  original  entry,  when  the 
contractors  were  entirely  without  interest  in  the  lands  thus  entered.  The  tax  laws 
act  upon  the  interest  of  the  owner,  whatever  it  is,  and  upon  the  confirmation  of  a 
previously  defective  entry  the  legal  title  thus  created  at  once  enures  to  the  benefit 
of  the  holders  of  the  equities  previously  acquired. 

It  was  held  by  the  courts  of  Ohio,  in  an  opinion  cited  by  me  in  a  recent  commu- 
nication, that  if  a  party  entered  a  tract,  and  it  was  taxed  after  entry,  and  he  then 
abandoned  that  entry  and  made  another  on  the  same  land,  the  title,  when  acquired 
by  the  issuance  of  the  patent,  would  enure  to  the  benefit  of  the  purchaser  at  the  tax 
sale. 

Mr.  Marsh  claims,  however,  that  the  government  was  the  owner  of  the  land  until 
the  subsequent  confirmation.  This  may  be  admitted,  and  it  may  be  also  admitted 
that  if  the  original  entry  had  been  disregarded,  and  in  a  new  and  entirely  distinct 
transaction  the  contractors  had  purchased  the  same  lands  and  received  a  patent 
therefor,  entirely  ignoring  and  abandoning  the  original  entry,  the  title  would  have 
dated  from  such  purchase.  But  this  is  not  the  case  here;  the  original  entry  instead 
of  being  ignored  is  expressly  recognized  and  confirmed,  and  that  confirmation  takes 
effect  from  such  entry,  and  cures  all  defects,  if  any  existed.  The  lands  are  taxable 
from  the  date  of  the  entry. 

St.  Paul,  April  18th,  1864.  G.  E.  COLE,  Atty.  Gen. 


County  Attorney,  Freeborn  County: 

SiK :  I  am  in  receipt  of  your  favor,  enquiring  whether  a  person  living  upon  school 
lands,  but  who  has  not  leased  them,  has  a  right  to  cut  timber  to  make  improvements 
upon  the  land.  The  Commissioner  of  the  State  land  office  has  control  of-  all  public 
lands,  and  all  inquiries  with  reference  to  them  should  in  the  first  instance  be  ad- 
dressed to  him.  All  persons  who  have  settled  upon  school  lands  since  January, 
1861,  are  trespassers,  and  acquire  no  right  by  such  settlement.  Tliose  who  settled 
prior  to  that  time  are  suffered  to  remain  and' are, protected  in  their  improvements; 
they  are  in  a  certain  sense  tenants  of  the  State,  and  perhaps  it  would  not  be  going 
too  far  to  say  that  in  the  absence  of  express  provision,  the  rules  of  good  husbandry 
which  would  govern  a  lease  by  an  individual  proprietor  ought  to  apply  to  them. 
Conceding  that  strictly  no  right  to  cut  timber  exists,  in  a  case  in  which  a  bona  fide 
settler  is  in  good  faith  proceeding  to  make  improvements,  cuts  timber  necessary  for 
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this  purpose  and  thereby  enhances  the  value  of  the  land,  I  would  not  advise  any 
interference  with  him ;  but  a  settler  should  not  be  suffered  under  a  mere  colorable 
pretence  of  making  improvements  to  commit  waste  upon  school  lands. 
St.  Paul,  April  22d,  1864.  G.  E.  COLE,  Atty.  Gen. 


O.  A.  Hadley,  Esq.,  County  Auditor: 

Dear  Sib:  I  am  in  receipt  of  your  favor  of  the  21st  inst.,  stating  that  the  list 
of  delinquent  taxes  for  your  county  was  first  published  in  the  "  Post,"  which  should 
have  been  issued  on  Saturday,  the  16th  of  April,  but  that  the  paper  was  not  distrib- 
uted to  subscribers  until  Wednesday,  the  20th,  and  you  enquire  whether  the  sale 
will  be  legal.  Perhaps  it  avails  little  to  enquire  whether  the  sale  will  or  will  not 
be  legal,  as  the  defect,  if  defect  there  is,  cannot  now  be  remedied.  The  law  requires 
that  the  list  shall  be  published  four  weeks,  between  the  third  Monday  of  March  and 
the  third  Monday  of  May,  or  in  other  words,  a  publication  for  the  full  period  of 
twenty-eight  days  between  those  dates.  If  the  first  publication  was  on  Wednesday, 
the  20th  of  April,  it  is  clear  that  the  publication  for  the  time  required  cannot  be 
had  between  those  dates.  The  question  turns  therefore  upon  this — was  the  notice 
first  published  on  Saturday,  the  16th,  when  the  paper  bears  date,  or  on  Wednesday, 
when  actually  distributed  ? 

The  definition  of  the  term  "publication"  is  "the  act  by  which  a  thing  is  made 
public."  The  intention  of  the  law  was  to  give  the  tax  payer  a  notice  for  the  full 
time  of  twenty-eight  days,  and  he  is  by  law  informed  when  he  is  to  look  for  the 
notice,  viz. :  between  the  third  Monday  of  March  and  the  third  Monday  of  May. 
The  mere  printing  of  the  paper,  so  long  as  it  was  kept  in  the  office,  cannot  be  said 
to  be  in  any  sense  a  publication.  If  so,  a  neglect  to  distribute  the  paper  at  all 
would  be  sufficient,  provided  it  was  duly  printed.  The  law  must  be  strictly  and 
literally  followed,  even  in  matters  which  may  not  seem  essential,  and  1  do  not  think 
the  sale  in  this  instance  will  stand  the  test  of  judicial  scrutiny. 

St.  Paul,  April  25th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor 

Sir:  I  am  in  receipt  of  your  favor  enclosing  letter  from  the  auditor  of  Freeborn 
county,  enquiring  whether  the  owner  of  land  sold  for  taxes  can  redeem  after  the 
expiration  of  the  two  years  allowed  for  redemption,  but  before  the  execution  of  the 
tax  deed.  Section  85,  chapter  1,  Laws  of  1860,  allows  the  owner  to  redeem  at  any 
time  within  two  years  from  the  sale.  Section  29,  chapter  2,  Laws  of  1860,  author- 
izes the  auditor  to  execute  a  deed  at  any  time  after  the  lapse  of  two  years.  By  sec- 
tion 30,  chapter  2,  the  deed  vests  in  the  grantee  a  good  and  valid  title,  both  at  law 
and  equity,  and  constitutes  prima,  facia  evidence  thereof.  The  only  two  cases,  that 
I  am  aware  of,  which  discuss  this  question,  are  conflicting: 

In  Ferguson  vs.  Miles,  3  Gilman,  358,  the  court  held  that  upon  the  execution  of 
the  tax  deed,  it  took  effect  by  relation  from  the  expiration  of  the  period  of  redemp- 
tion, and  that  the  interest  of  the  purchaser,  after  the  expiration  of  the  period  of 
redemption  and  before  the  execution  of  the  deed,  might  be  taken  and  sold  upon 
execution. 

In  Donahue  vs.Yeal,  19  Missouri,  331,  the  court  held  that  the  doctrine  of  relation 
did  not  apply  to  tax  sales,  and  that  the  interest  of  the  purchaser  prior  to  tlie  execu- 
tion of  the  deed  was  simply  the  right  to  receive  the  purchase  money  and  interest 
from  the  owner,  who  miglit  redeem  at  any  time  after  the  expiration  of  the  time  for 
redemption  and  before  the  execution  of  a  deed. 

The  explicit  language  of  the  statute  and  all  the  analogies  of  the  law  are  opposed 
to  the  Missouri  decision.  If  the  doctrine  of  relation  does  not  apply  to  tax  sales,  then 
a  tax  sale  is  an  isolated  case,  in  which  the  principles  applicable  to  all  similar  cases 
are  disregarded ;  but  for  what  reason,  it  is  impossible  to  perceive.  After  the  expi- 
ration of  the  time  for  redemption,  and  before  the  execution  of  the  deed,  it  would 
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seem  that  the  purchaser  stood  in  the  same  position  as  the  pre-emptor  prior  to  the 
issuing  of  the  patent ;  the  equitable  title  is  in  him,  and  the  valid  legal  title,  although 
suspended  until  the  evidence  of  it  is  formally  executed  and  delivered,  when  that  act 
is  performed,  vests  in  the  purchaser,  by  relation,  from  the  date  of  the  inception  of 
his  equitable  title.  Mr.  Blackwell,  in  his  work  on  tax  titles,  takes  the  same  view 
of  the  subject.     Blackwell  on  Tax  Titles,  458. 

I  think  the  owner's  right  to  redeem  is  gone  after  the  lapse  of  two  years,  whether 
the  deed  is  executed  or  not. 

St.  Paul,  April  29th,  1864.  G.  E.  COLE,  Atty.  Gen. 


R.  C.  Mitchell,  Esq.,  County  Attorney,  Anoka  County. 

Sib:    I  am  in  receipt  of  your  favor,  enquiring  as  follows: 

1st.  In  criminal  cases  before  a  justice  of  the  peace  which  have  been  appealed  by 
the  defendant,  are  the  county  commissioners  required  to  allow,  and  cause  to  be  paid, 
the  costs  which  have  already  accrued  before  the  final  determination  of  the  action? 
They  are  not.  Sec.  49,  p.  594,  Compiled  Statutes,  declares  when  such  costs  shall  be 
paid  from  the  county  treasury,  viz. :  when  the  prosecution  fails ;  when  the  defendant 
shall  prove  insolvent,  or  escape,  or  be  unable  to  pay  the  fees  wTien  convicted. 

2d.  Are  persons  who  enter  into  a  bond  for  the  payment  of  costs  in  a  criminal  case 
before  a  justice  liable  for  the  costs  in  the  district  court  after  the  case  has  been  ap- 
pealed and  the  defendant  acquitted?  I  presume  you  mean  cases  in  which  the  jus- 
tice has  required  the  complainant  to  give  security  for  costs.  Sec.  200,  page  527,  au- 
thorizes the  justice  to  require  security  for  costs  of  the  complainant,  and  sec.  198, 
page  525,  provides  that  if  he  certifies  in  his  docket  that  the  complaint  was  wilful 
and  malicious  and  without  probable  cause,  he  shall  enter  judgment  against  the  com- 
plainant for  costs.  In  the  case  stated  by  you  I  suppose  the  defendant  must  have 
been  convicted  before  the  justice,  as  no  one  but  a  defendant  can  appeal  from  a  judg- 
ment in  a  criminal  case.  But  the  fact  that  he  was  convicted  before  the  justice  fur- 
nishes pretty  strong  grounds  for  presuming  that  there  was  probable  cause  for  the 
prosecution.  This  provision  of  law  was  passed  for  the  purpose  of  protecting  the 
county  from  the  expense  of  numerous  petty  prosecutions  before  a  justice  originat- 
ing in  spite  and  malice,  and  has  no  application  to  district  courts.  The  district  court 
can  only  render  judgment  for  costs  against  a  party  to  the  proceeding — the  complain- 
ant is  certainly  not  a  party  and  cannot  be  required  to  pay  the  costs  in  the  district 
court. 

3d.  You  inquire  whether,  if  a  county  treasurer  is  garnished  and  appears  and  dis- 
closes an  indebtedness  to  the  defendant,  but  does  not  disclose  the  fact  that  he  is 
county  treasurer,  and  that  fact  is  not  in  evidence,  the  justice  may  rightly  render 
judgment  against  him.  Certainly.  A  court  is  to  decide  upon  the  evidence  before 
it,  and  facts  not  proved  cannot  be  regarded. 

4th.  You  inquire  if  A  steals  $15  worth  of  property  of  B,  would  B  lay  himself  lia- 
ble by  accepting  $25,  and  agreeing  not  to  prosecute? 

See  sec.  20,  page  722,  and  sec.  23,  page  760,  Comp.  Stat. 

St.  Paul,  April  29th,  1864.  G.  E.  COLE,  Atty.  Gen. 

His  Excellency,  Stephen  Miller: 

Sir:  I  am  in  receipt  of  your  favor,  stating  that  several  of  the  friends  of  the  St. 
Paul  and  Lake  Superior  Eailroad  desire  an  extra  session  of  the  legislature  for  the 
purpose  of  appropriating  the  lands  donated  to  the  State  by  a  recent  act  of  Congress 
for  the  construction  Of  a  railroad  from  the  navigable  waters  of  the  Mississippi  to 
Lake  Superior— and  you  propose  to  exact  of  these  parties  a  bond  to  pay  all  the  ex- 
penses; and  you  inquire  whether  a  bond  taken  for  this  purpose  would  be  unques- 
tionably valid.  In  reply  I  have  respectfully  to  say,  that  either  the  public  interests 
require  an  extra  session  or  they  do  not.  If  they  do  the  public  should  defray  the  ex- 
penses.   If  they  do  not  I  think  none  should  be  called.    The  proposal  to  call  a  legis- 
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lature  together  at  the  expense  of  a  private  individual  or  individuals  is  a  novel  one. 
I  believe  and  I  think  the  Governor  has  no  authority  to  exact  or  receive  the  bond 
proposed.    It  seems  tome  that  it  would  be  void  upon  grounds  of  public  policy. 
St.  Paul,  May  5th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath.,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  inquiring  whether  in  case  you  order  a  new 
appraisal  of  school  lands  pursuant  to  sec.  17  of  chap.  62,  of  Session  Laws  of  1862, 
and  a  portion  of  the  lands  are  appraised  higher  than  at  the  first  appraisal  and  a 
portion  lower,  you  are  at  liberty  to  adopt  the  appraisal  as  to  the  lands  whose  value 
is  raised,  and  disregard  it  in  those  cases  where  the  appraisal  is  lower  than  the 
previous  one.  In  other  words,  whether  you  are  at  liberty  to  adopt  the  appraisal  if 
it  meets  your  approval  and  disregard  it  if  it  does  not.  There  can  hardly  be  two 
sides  to  this  question.  If  this  unlimited  and  arbitrary  power  is  vested  in  the  land 
commissioner  it  would  seem  that  the  appointment  of  appraisers  is  a  useless  for- 
mality. In  place  of  three  gentlemen  selected  in  view  of  their  good  judgment  in 
such  matters  and  acquaintance  with  the  value  of  property  in  their  neighborhood,  it 
is  proposed  to  substitute  the  judgment  of  one,  doubtless  equally  good,  but  not  made 
an  appraiser  by  law  and  not  resident  in  the  vicinity  or  conversant  with  the  value 
-of  the  property  to  be  appraised.  Your  question  must  undoubtedly  be  answered 
In  the  negative. 

St.  Paul,  May  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllratli,  Commissioner  State  Land  Office: 

Sir:  You  ask  me  what  powers  are  conferred  upon  you,  with  reference  to  the 
granting  the  right  of  way  over  school  lands,  &c.,  by  sees.  19  and  20  of  an  act  to 
amend  an  act  entitled  "An  act  to  facilitate  the  construction  of  the  Minneapolis  and 
Cedar  Valley  Bailroad  and  to  amend  and  continue  certain  acts  in  relation  thereto," 
■approved  February  1,  1864.  The  law  is  as  plain  as  I  can  make  it  and  clearly  con- 
fers the  requisite  authority  upon  you.  I  have  always  entertained  a  doubt  as  to  the 
power  of  the  State  to  dispose  of  any  interest  in  school  lands  for  such  purposes,  and 
have  thought  it  more  prudent  for  the  company  to  have  the  land  regularly  condemned 
for  the  purposes  of  the  road. 

The  authority  to  grant  the  right  of  way  to  the  company  is,  however,  by  the  law 
vested  in  you,  and  where  there  is  doubt  about  the  constitutionality  of  a  law,  I  be- 
lieve it  is  the  custom  of  executive  officers  to  execute  the  law  and  leave  the  question 
of  constitutionality  for  tribunals  more  competent  to  decide  it.  You  will  therefore 
rightfully  use  your  own  judgment  as  to  whether  you  will  make  use  of  the  author- 
ity conferred  upon  you  by  law. 

St.  Paul,  June  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  McDrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor  stating  that  the  charter  of  the  city  of  St.  Paul 
exempts  firemen  from  the  payment  of  a  poll  tax,  while  the  poll  tax  law  of  1863, 
framed  subsequently  to  the  charter,  declares  that  every  white  male  citizen  or  legal 
voter,  except  soldiers  in  the  United  States  service,  shall  be  liable  to  a  poll  t,ix  of  one 
dollar,  and  you  enquire  whether  this  clause  of  the  subsequent  general  law  repeals 
that  of  the  prior  special  enactment.  Assuming  the  general  law  to  be  constitutional, 
I  am  of  opinion  that  it  is  a  repeal  of  the  previous  law,  and  that  such  exemptions 
■  cannot  be  claimed.    Smith  on  Constitutional  Construction,  899. 

St.  Paul,  June  9th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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Andrew  C.  Dunn,  County  Attorney,  Faribault  County: 

Sir  :  I  am  in  receipt  of  your  favor,  enquiring  where  the  proceeds  of  a  criminal 
recognizance  goes,  and  intimating  that  it  is  your  impressiftn  that  it  goes  to  the  gen- 
eral county  fund,  and  if  so,  is  payable  in  county  orders.  I  do  not  think  it  by  any 
means  follows,  admitting  that  it  goes  to  the  county  fund,  that  it  is  payable  in  county 
orders.  It  is  a  mistake  to  suppose  that  fines,  penalties  and  forfeitures  imposed  a» 
a  punishment  for  crimes  against  the  public,  are  mere  debts  to  the  county,  and  gov- 
erned by  the  same  rules  as  an  ordinary  obligation.  The  fine  or  forfeiture  takes 
place  at  the  suit  of  the  public,  represented  by  the  State  government,  and  the  county 
as  a  mere  corporation  lias  no  concern  in  the  matter.  The  proceeds  of  the  recogni- 
zance may,  it  is  true,  be  paid  into  the  county  treasury,  but  in  this,  as  in  by  far  the 
greater  number  of  instances,  county  officers  act  as  public  officers,  and  not  as  mere 
agents  for  the  county  in  her  corporate  capacity.  It  would  require  an  express  pro- 
vision of  law  to  authorize  the  receipt  of  anything  except  money  for  penalties  or  for- 
feitures of  this  nature. 

Sec.  30,  chap.  108,  Comp.  Stat.,  requires  the  court,  upon  forfeiture  of  a  recogni- 
zance, to  render  judgment  for  the  Territory.  Sec.  11,  chap.  69,  declares  that  fines 
and  forfeitures  not  especially  granted  or  appropriated,  shall  be  paid  into  the  treasury 
of  the  Territory. 

St.  Paul,  June  15th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor,  claiming  the  right  on  behalf  of  the  State  to 
tax  the  lands  of  the  St.  Paul  and  Pacific  Railroad  Co.,  as  soon  as  they  are  disposed 
of  by  agreement  by  the  company,  but  before  the  execution  of  the  deed,  and  enclos- 
ing a  communication  from  the  president  of  the  company  objecting  to  this  claim. 

Sec.  18,of  ch.  1,  Laws  of  1857,  Ex.  Sess.,  being  the  original  charter  of  the  company^ 
declares  that  the  lands  thereby  granted  to  the  company  shall  be  exempted  from  taxa- 
tion until  sold  and  conveyed  by  the  company.  A  conveyance  is  at  common  law  defined 
to  be  "  an  instrument  of  writing  by  which  real  estate  or  interest  in  lands  is  trans- 
ferred from  one  peraon  to  another."  Burrill's  Law  Dictionary,  title,  "  Conveyance."^ 
The  definition  given  to  the  term  by  the  legislature  in  several  instances  is  somewhat 
broader,  and  extends  to  every  instrument  in  writing  by  which  the  title  to  real  es- 
tate may  be  affected  in  law  or  equity,  with  certain  exceptions  not  applicable  here. 
Sec.  30,  p.  400 ;  sec.  10,  p.  405,  Comp.  Stat.  I  do  not  therefore  consider  the  actual 
execution  and  delivery  of  a  deed  in  fee  simple,  a  condition  precedent  to  the  right  of 
taxation.  The  object  of  the  clause  was  to  exempt  the  interest  of  the  company 
merely  from  taxation,  and  I  do  not  understand  the  auditor  to  assert  the  right  to 
prejudice  the  interest  of  the  company  by  taxation.  The  most  that  could  be  claimed,, 
would  be  the  right  to  tax  the  estate  or  interest  of  a  purchaser  in  possession,  under 
a  contract  to  purchase  and  to  convey  to  a  purchaser  at  a  tax  sale,  the  interest  of 
such  person  under  the  contract.  In  other  words,  that  the  purchaser  at  a  tax  sale 
might  step  into  the  shoes  of  the  original  purchaser  and  succeed  to  his  rights  to  re- 
ceive a  deed  from  the  company,  upon  paying  the  instalments  maturing  upon  the 
contract. 

I  appreciate  fully  the  force  of  your  arguments  upon  this  point.  The  policy  of  the 
company  will  undoubtedly  be  to  sell  their  lands  upon  long  time,  at  a  low  rate  of 
interest,  with  annual  payments,  and  the  deed  will  be  withheld  until  the  final  pay- 
ment. I  do  not  mean  to  intimate  that  this  course  will  be  resorted  to,  to  avoid  tax- 
tion,  but  because  it  is  the  policy  adopted  by  all  land  grant  roads,  and  is  one  which 
ensures  the  readiest  sales  and  highest  prices.  If  these  purchasers  for  a  long  series 
of  years  shall  escape  from  the  payment  of  taxes  upon  the  amount  which  they  have 
invested  in  these  lands,  the  public  will  to  that  extent  be  a  loser. 

But  questions  of  public  policy  address  themselves  to  the  legislature.  The  ques- 
tion for  me  to  consider,  is,  what  are  the  present  rights  of  the  State  under  existing 
laws  ?    It  has  been  repeatedly  held  that  the  interest  of  a  purchaser  in  possessioa 
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under  a  contract  to  purchase,  who  has  not  paid  the  entire  purchase  money,  is  not 
a  legal  estate  and  cannot  be  taken  on  an  execution  at  law.  Bogart  v.  Perry,  17 
Johns.  356;  EUworth  v.  Cuyler,  9  Paige,  Ch.  E.  417. 

The  only  manner  by  which  such  interests  can  be  reached  is  by  bill  in  equity. 
The  statute  has  enacted  a  system  of  taxation,  and  has  prescribed  the  means  by  which 
it  is  to  he  enforced.  It  is  a  familiar  principle  that  when  the  statute  enacts  a  right, 
and  prescribes  the  manner  of  enforcing  it,  the  means  thus  prescribed  are  exclusive, 
and  none  other  can  be  adopted.  Hence,  in  the  well  considered  case  of  the  Super- 
visors of  Albany  v.  Durant,  26  Wendell,  66,  it  was  held  tliat  as  the  statute  provided 
a  means  of  collection  by  means  of  a  warrant  to  the  collector,  chancery  had  no 
jurisdiction  to  enable  the  public  to  reach  equitable  assets  in  the  hands  of  a  delin- 
quent tax  payer.  The  case  is  very  different  from  that  of  a  pre-emptor  who  has  paid 
the  purchase  money,  but  not  received  his  patent ;  as  against  every  one  but  the  United 
States,  he  is  the  absolute  owner;  he  has  the  entire  beneficial  interest  in  the  lands, 
is  recognized  as  the  owner  by  State  laws,  and  his  interest  may  be  sold,  assigned  or 
taken  on  execution.  The  formal  evidence  of  his  title  alone  is  wanting.  I  am  of 
opinion  that  under  existing  laws,  the  interest  is  not  taxable,  and  that  the  legislature 
alone  can  apply  a  remedy. 

St.  Paul,  June  28th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor : 

Sir:  I  have  just  laid  my  hand  upon  a  communication  from  the  county  auditor 
of  Mower  county,  under  date  of  June  25th,  and  transmitted  to  me  under  enclosure 
from  yourself,  which  I  mislaid  at  the  time  of  its  receipt.  The  question  submitted  is 
this:  A  bids  in  a  tract  of  land  for  the  tax  of  1858.  B  bids  in  the  same  land  for  the 
tax  of  1859.  The  time  for  redemption  on  B's  purchase  has  expired;  he  receives 
the  tax  deed  and  desires  to  record  it,  and  the  auditor  is  in  doubt  whether  he  can  cer- 
tify that  the  taxes  are  paid,  so  long  as  the  taxes  paid  by  A  have  not  been  refunded 
to  him. 

I  think  several  different  decisions  from  this  office  embrace  all  the  points  raised :  A, 
by  purchasing  the  land  at  the  tax  sale,  was  substituted  in  the  place  of  the  owner  so  far 
as  subsequent  taxes  were  concerned, — that  is,  if  he  desired  to  preserve  his  lien,  he 
should  have  paid  all  subsequent  taxes ;  by  virtue  of  his  prior  purchase  he  became  a 
rederaptioner  from  B.  If  the  owner  had  sold  the  land  he  would  have  been  required, 
before  his  deed  would  have  been  entitled  to  record,  to  pay  all  taxes  due,  whetlier  to 
the  State  or  to  a  purchaser  at  a  tax  sale.  But  B  stands,  by  virtue  of  his  purchase, 
in  the  place  of  the  State;  and  A,  who  by  his  prior  purchase  stands  in  the  place  of 
the  original  owner,  is  entitled  to  no  greater  rights  as  against  B,  than  the  owner 
would  have  had  by  neglecting  to  pay  subsequent  taxes  until  the  time  for  redemp- 
tion has  expired  on  B's  purchase ;  he  has  forfeited  his  lien,  and  B's  deed  is  entitled 
to  record,  and  the  auditor  may  properly  give  the  certificate. 

St.  Paul,  July  21st,  1864.  G.  B.  COLE,  Atty.  Gen. 


D.  B.  Johnson,  Esq.,  County  Attorney,  Mower  Co.: 

1  am  in  receipt  of  your  favor  inquiring  "  whether  upon  an  execution  to  collect 
fines  and  costs  in  an  action  of  assault  and  battery  property  is  exempt  to  the  same 
extent  as  an  execution  in  civil  actions?" 

Sec.  99,  p.  570,  Comp.  Stat.,  is  as  follows:  "  Xo  property  hereinafter  mentioned 
or  represented  shall  be  liable  to  attachment,  execution  or  sale,  or  any  final  process 
issued  from  any  court  in  this  State."  I  think  the  language  broad  enough  to  include 
the  case  you  mention. 

You  also  inquire  whether,  when  A  and  B  purchase  land  at  tax  sale  of  1857  and 
1858,  and  have  not  recorded  their  deeds,  they  have  such  an  interest  in  the  land  as 
will  allow  them  to  redeem  from  a  subsequent  sale  on  which  the  time  for  redenip- 
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tion  has  expired.    I  think  they  have.    You  will  find  several  opinions,  I  think,  in  the 
published  decisions  of  this  office  which  cover  the  point. 

St.  Paul,  August  1st,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor,  stating  that  the  certificate  of  incorporation 
of  the  State  Bank  of  Minnesota  only  provides  for  $25,000  capital  stock  and  that  the 
bank  claims  the  right  to  file  an  additional  certificate  increasing  the  stock  to  $50,- 
OOO,  under  ch.  -52,  Laws  of  1864.  Whatever  power  may  exist  in  the  bank  or  its 
stockliolders  under  the  original  banking  law,  I  do  not  think  that  chap.  52  was  in- 
tended to  meet  a  case  of  this  kind.  That  statute  contemplates  the  supplying  of  any 
defects  or  omissions  in  the  original  certificate  in  cases  where  it  did  not  meet  the  re- 
quirements of  law,  and  does  not  appear  to  have  any  reference  to  cases  where  a  cer- 
tificate originally  perfect  is  sought  to  be  amended  by  conferring  additional  and  en- 
larged powers  and  privileges  on  the  bank. 

St.  Paul,  August  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sih:  I  am  in  receipt  of  your  favor,  enclosing  communication  of  county  auditor 
of  Blue  Earth  county,  inquiring  whether,  in  case  of  lands  sold  for  taxes,  the  own- 
ers at  the  time  of  sale  being  minor  heirs,  he  shall  allow  them  to  redeem  after  the 
expiration  of  two  years  and  before  the  execution  of  a  tax  deed.  I  think  they  must 
be  allowed  to  redeem  in  the  case  stated.  Sec.  85,  chap.  1,  Laws  1860.  The  auditor 
further  inquires  how  he  shall  proceed  in  case  the  land  passes  into  the  hands  of 
minors  after  the  sale.  I  think  the  right  of  all  parties  is  fixed  by  sale,  and  cannot 
be  affected  by  subsequent  transactions ;  parties  purchasing  after  the  sale  acquire  the 
rights  of  the  original  owner  only. 

St.  Paul,  August  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  ExceUeney,  Stephen  MiUer: 

Sir:  I  am  in  receipt  of  your  favor  inquiring  whether  there  is  any  legal  or  con- 
stitutional objection  to  pardoning  a  person  during  imprisonment  and  while  await- 
ing trial.  The  constitution  (sec.  4,  art.  5)  authorizes  the  Governgr  to  grant  reprieves 
and  pardons  after  conviction.  It  is  a  principle  of  construction  that  the  expression 
of  one  thing  excludes  another  not  expressed.  I  think,  therefore,  the  pardoning 
power  is  confined  to  its  exercise  after  trial  and  conviction. 

St.  Paul,  August  11th,  1864.  G.  E.  COLE,  Atty.  Gen. 


J.  B.  Gilflllan,  Esq.,  County  Attorney,  Hennepin  County: 

Mt  Dear  Sir:  I  am  just  in  receipt  of  your  favor  stating  that  certain  lands  were 
sold  for  taxes  under  the  general  law  approved  March  11th,  1862,  and  the  title  lias 
fully  matured  and  tax  deeds  have  been  duly  executed,  when  the  same  lands  were 
sold  under  the  provisions  of  a  special  act  of  1864,  for  delinquent  taxes  due  the  city 
of  St.  Anthony.  The  latter  act  provides  that  any  surplus  sliall  be  paid  to  the  owner 
at  the  time  of  the  forfeiture,  and  the  question  arises,  shall  the  surplus  be  paid  to 
the  original  owner  or  the  holder  of  the  tax  deed  under  the  law  of  1862.  Unques- 
tionably the  latter,  I  sliould  say,  and  such  I  understand  to  be  your  opinion;  but  as 
that  sale  in  certain  contingencies  might  be  held  void,  in  which  case  the  original 
owner  would  be  the  party  entitled,  you  suggest  the  propriety  of  requiring  the  orig- 
inal owner  and  the  holder  to  interplead.  If  in  the  case  in  question  both  are  mak- 
ing a  claim  for  the  surplus,  this,  I  suppose,  may  be  done,  or  what  will  occasion  less 
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trouble  to  the  treasurer,  and  at  the  same  time  furnish  him  a  sufficient  protection, 
he  may  safely  pay  to  either  party  who  will  execute  a  bond  to  indemnify  him  from 
the  consequences  of  such  payment. 
St.  Paul,  August  17th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir  :  I  am  in  receipt  of  a  letter  from  R.  J.  Baldwin  with  reference  to  my  opinion 
upon  the  power  of  a  bank  to  increase  its  capital  by  virtue  of  the  provisions  of  chap. 
52,  Laws  of  1864.  I  have  no  pride  of  opinion  in  the  matter,  and  will  cheerfully 
receive  and  consider  any  suggestions  Mr.  Baldwin  may  desire  to  make  upon  the  true 
construction  of  that  act.  The  object  of  the  law  was,  and  still  seems  to  me  to  be,  the 
corrections  of  errors  and  omissions  in  the  original  certificate  in  cases  where  it  did 
not  conform  to  the  general  law,  but  having  no  reference  to  certificates  which  were 
originally  perfect,  but  were  sought  to  be  amended  simply  for  the  purpose  of  con- 
ferring upon  the  bank  more  enlarged  powers.  If  I  am  wrong  I  shall  be  glad  to  be 
corrected. 

The  clause  of  the  opinion  quoted  by  Mr.  Baldwin,  viz.:  "what  powers  may  exist 
in  the  bank  or  its  stockholders  under  the  original  banking  law,"  was  thrown  in  for 
the  purpose  of  confining  the  opinion  to  the  precise  point  submitted  to  me. 

Sections  17  and  18  of  the  banking  law  contemplate  simply  that  the  stockholders 
might  in  their  original  articles  provide  for  an  increase  of  the  capital  stoclc  or  the 
number  of  their  association,  but  has  no  reference  to  a  subsequent  amendment. .  Sec- 
tions 4  and  5,  says  Mr.  Baldwin,  do  not  limit  the  amount  of  notes  which  may  be 
issued  to  the  declared  amount  of  the  capital  stock,  and  he  says  that  as  circulating 
notes  is  but  one  branch  of  the  bueiness  of  a  bank,  discounts  and  deposits  might  as 
well  be  limited  to  the  capital  stock  as  its  circulation.  I  have  always  regarded  Mr. 
Baldwin's  views  upon  the  subject  of  banking  as  sound  and  correct,  and  I  may  be 
permitted  to  doubt  whether,  if  his  position  in  this  matter  were  that  of  a  judge,  rather 
-than  an  advocate,  he  would  attach  much  weight  to  this  argument.  It  is  true  a  bank 
may  have  more  capital  than  it  chooses  to  invest  in  circulating  notes,  but  it  by  no 
means  follows  that  it  can  have  less.  The  primary  object  of  the  banking  law,  as  of 
all  banking  laws,  is  the  protection  of  the  circulation  so  as  to  insure  the  citizens 
of  the  State  a  sound  currency.  Discounts  and  deposits  may  be  safely  left  to  regu- 
late themselves,  but  the  manifest  evils  of  a  worthless  or  depreciated  paper  currency 
require  the  careful  guardianship  of  the  legislature.  One  of  the  guards  thrown  by 
the  legislature  around  the  currency  issued  to  banks  is  the  individual  liability  of 
every  stockholder  to  an  amount  equal  to  double  the  amount  of  stock  owned  by  him. 
If  there  is  no  limit  to  the  diteretion  of  the  auditor  in  the  issuing  of  bills,  and  such 
issue  may  take  place  without  regard  to  the  amount  of  capital  invested,  the  value  of 
this  security  would  be  seriously  impaired.  Sections  13  and  14  provide  that  no 
change  shall  be  made  in  the  articles  organizing  such  bank  whereby  the  rights,  reme- 
dies or  securities  of  existing  creditors  shall  be  in  any  manner  impaired,  and  this  is 
th'e  only  clause  in  the  law  from  which  an  inference  can  be  drawn  of  any  power  in 
the  stockholders  to  change  the  original  articles.  But  when  it  is  remembered  that 
the  powers  to  be  exercised  under  the  banking  law  are  to  be  strictly  pursued,  being 
in  derogation  of  the  common  law,  and  that  the  auditor  possesses  no  authority  ex- 
cept that  expressly  conferred,  I  think  the  implication  is  too  remote  to  justify  his 
action. 

I  see  no  practical  objection  to  the  change  in  this  instance,  but  the  banking  de- 
partment is  the  most  responsible  of  any  in  the  State  government.  Changes  have 
heretofore  been  made,  which  have  subjected  the  auditor  to  the  severest  censure, 
and  I  think  his  only  safety  consists  in  confining  himself  to  the  letter  of  his  au- 
thority. 

St.  Paul,  August  24th,  1864.  G.  E,  COLE,  Atty.  Gen. 
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His  Excellency,  Stephen  Miller: 

Sik:  I  am  in  receipt  of  your  favor  enclosing  requisition  of  the  Governor  of  Iowa 
for  the  arrest  and  delivery  to  the  agent  of  that  State,  of  W.  J.  Jackson,  charged 
with  the  crime  of  obtaining  goods  by  false  pretences.  Were  this  an  application  to 
the  Governor  ol  this  State  for  a  requisition  upon  the  Governor  of  anotlier  State  for 
a  fugitive  from  justice  cliarged  with  crime  committed  here,  or  were  tlie  Governor 
vested  with  any  discretion  in  matters  of  this  Itind  where  a  requisition  is  made  upon 
him  by  the  Governor  of  another  State,  I  should  unhesitatingly  advise  the  refusal  of 
the  application.  By  far  the  most  common  cases  of  a  resort  to  requisitions  are  those 
in  which  creditors  who  have  failed  to  enforce  payment  from  their  debtors  by  a  le- 
gitimate resort  to  civil  process,  have,  actuated  by  motives  of  malice,  revenge,  or 
pecuniary  profit,  sought  to  accomplish  their  object  by  making  use  of  the  more 
effectual  powers  of  criminal  process.  Such  attempts  cannot  be  too  strongly  censured 
and  ought  never  to  be  countenanced  by  public  officers. 

I  have  rarely  seen  a  more  palpable  case  of  this  character  than  the  present.  The  in- 
dictment charges  in  substance  that  the  accused  became  indebted  to  the  prosecutor 
upon  a  running  account  for  various  articles,  such  as  tea,  sugar,  clothing,  etc.,  by 
representing  that  he  was  part  owner  in  a  mill  and  in  certain  wheat  therein  stored. 
The  papers  in  the  case  and  in  particular  the  letter  from  the  prosecutor,  from  whom 
the  goods  were  obtained,  to  the  Governor  of  Iowa,  indicate  that  the  case  is  not  being 
prosecuted  at  the  instance  of  the  public  authorities,  but  that  the  prosecutor  is  seek- 
ing to  subvert  this  extraordinary  power,  and  make  it  useful  simply  for  the  purpose 
of  collecting  his  debt.  The  granting  of  warrants  in  cases  of  this  character  has 
always  occasioned  a  great  deal  of  dissatisfaction  in  the  State,  and  with  reason,  as,  I 
have  no  doubt,  innocent  men  are  frequently  dragged  from  their  homes  to  answer  in 
a  distant  tribunal  to  a  charge  unfounded  in  fact,  and  resorted  to  as  a  means  of  en- 
forcing the  payment  of  private  demands.  These  considerations,  how^ever,  should 
have  addressed  themselves  tq  the  Governor  of  Iowa.  Your  Excellency,  I  fear,  has 
little  or  no  discretion  in  the  matter. 

Sec.  2  of  art.  4  of  the  constitution  of  the  United  States  declares  that  "  a  person 
charged  with  treason,  felony  or  other  crime,  who  shall  flee  from  justice  and  be  found 
in  another  State,  shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime." 

The  act  of  Congress  of  February  12, 1793,  prescribes  simply  the  powers  by  which 
the  constitutional  provision  shall  be  enforced.  The  papers  in  this  case  are  in  form 
and  I  do  not  see  how  the  Governor  can  avoid  a  compliance  with  the  requisition. 

Chap.  100,  p.  738  of  the  Comp.  Stat.,  authorizes  the  reference  of  cases  of  this 
character  to  the  district  (now  county)  attorney,  who  is  to  investigate  the  grounds 
of  such  demand  and  report  to  the  Governor  all  material  facts  which  come  to  his 
knowledge,  as  to  the  situation  and  the  circumstances  of  the  person  so  demanded,  and 
especially  whether  he  is  held  in  custody  or  is  under  recognizance  to  answer  for  any 
offence  against  tlie  laws  of  the  State  or  United  States  or  by  force  of  any  court  pro- 
cess. This  law  is  probably  valid  so  far  as  this,  that  if  the  person  sought  is  chai-ged 
with  crime  in  this  State  the  Governor  may  properly  refuse  the  application,  but  I 
think  no  other  state  of  facts  would  justify  a  refusal. 

If  thought  advisable,  your  Excellency  may  properly  make  such  reference,  as  you 
are  undoubtedly  entitled  to  a  knowledge  of  all  the  facts  before  acting. 

St.  Paul,  August  30th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Miles  Carpenter,  Esq.,  County  Auditor,  Fillmore  Co. : 

SiE :  I  am  in  receipt  of  your  favor  stating  that  a  new  school  district  was  illegally 
organized,  or  that  an  attempt  was  made  to  organize  such  district ;  that  the  petition 
upon  which  the  commissioners  acted  in  attempting  the  creation  of  the  district  was 
not  legally  sufficient  to  confer  jurisdiction  upon  the  board.  That  a  tax  was  levied 
by  this  district  while  thus  defectively  organized,  a  part  of  which  has  been  collected. 
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That  upon  a  new  and  sufficient  petition  the  county  commissioners  have  since  pro- 
ceeded to  organize  the  district  with  the  same  name  and  boundaries ;  and  you  enquire 
what  disposition  is  to  be  made  of  the  money  already  collected,  and  whether  the 
remainder  of  the  tax  can  be  collected.  Upon  this  statement  of  facts  it  seems  tliat 
the  tax  was  imposed  by  authority  of  an  assumed  corporation,  having  no  real  exist- 
ence. If  so,  all  its  acts  were  nullities ;  the  tax  was  imposed  without  authority,  and 
collection  cannot  be  enforced.  Those  who  have  already  paid  may  recover  back  the 
amount  paid,  as  money  paid  under  duress  and  compulsion.  If  the  original  act  of 
the  commissioners  and  district  were  void,  no  subsequent  acts  could  render  the  orig- 
inal action  valid. 
St.  Paul,  August  31st,  1864  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sir  :  In  accordance  with  your  request,  I  herewith  hand  you  a  rough  draft  of  form 
of  conveyance  of  the  first  120  sections  of  land  to  which  the  St.  Paul  and  Pacific 
Kailroad  Company  are  entitled.  A  fair  copy  should  be  made  and  submitted  to  the 
officers  of  the  first  division  of  the  St.  Paul  and  Pacific  Eailroad  Company  for  their 
approval  before  execution.  As  they  are  the  parties  mainly  interested,  any  altera- 
tion suggested  by  them  should  be  made  in  the  form  of  the  conveyance. 

St.  Paul,  September  4th,  1864.  G.  E.  COLE,  Atty.  Gen. 

This  indenture,  made  this day  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-four,  between  the  State  of  Minnesota,  party  of  the  first 
part,  and  the  first  division  of  the  St.  Paul  and  Pacific  Eailroad  Company,  a  body  cor- 
porate, created  and  organized  by  and  under  the  law  of  the  State  of  Minnesota,  party 
of  the  second  part,  witnesseth : 

Whereas,  by  an  act  of  the  Congress  of  the  United  States  of  America  approved  on 
the  third  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven,  entitled  "An  act  making  a  grant  of  land  to  the  Territory  of  Minnesota  in  alter- 
nate sections  to  aid  in  the  construction  of  certain  railroads  in  said  territory,  and  grant- 
ing public  lands  in  alternate  sections  to  the  State  of  Alabama  to  aid  in  the  construction 
of  a  certain  railroad  in  said  State,"  there  was  granted  by  the  United  States  of  America 
to  the  late  territory  of  Minnesota,  for  the  purpose  of  aiding  in  the  construction  of  cer- 
tai  n  railroads  therein  named,  and  among  others  of  a  railroad  from  Stillwater  by  way  of 
St.  Paul  and  St.  Anthony  to  a  point  between  the  foot  of  Big  Stone  Lake  and  the  mouth 
of  Sioux  Wood  River,  with  a  branch  via  St.  Cloud  and  Crow  Wing  to  the  navigable 
waters  of  the  Eed  Eiver  of  the  North,  at  such  point  as  the  legislature  of  said  terri- 
tory might  determine,  every  alternate  section  of  land  designated  by  odd  numbers, 
for  six  sections  in  width  on  each  side  of  said  roads  and  branches ;  but  in  case  it 
should  appear  that  the  United  States  should  have,  when  the  lines  or  routes  of  said 
roads  and  branches  should  be  definitely  fixed,  sold  any  sections  or  any  parts  thereof 
granted  as  aforesaid,  or  that  the  right  of  pre-emption  had  attached  to  the  same,  then 
it  should  be  lawful  for  any  agent  or  agents  to  be  appointed  by  the  Governor  of  said 
territory  or  future  State,  to  select,  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  from  the  lands  of  the  United  States  nearest  to  the  tiers  of  sections  above 
specifled,  so  much  land  in  alternate  sections  or  parts  of  sections  as  should  be  equal 
to  such  lands  as  the  United  States  had  sold  or  otherwise  appropriated,  or  to  which 
the  rights  of  pre-emption  had  attached  as  aforesaid,  which  lands,  thus  selected  in  lieu 
of  those  sold  and  to  which  pre-emption  rights  had  attached  as  aforesaid,  together 
with  the  sections  and  parts  of  sections  designated  by  odd  numbers  as  aforesaid,  and 
appropriated  as  aforesaid,  should  be  held  by  the  territory  or  future  State  of  Minne- 
sota for  the  use  and  purpose  as  aforesaid.  And  whereas,  it  was  f urtlier  in  and  by 
said  act  provided,  that  the  said  lands  thereby  granted  to  said  territory  or  future  State, 
should  be  subject  to  the  future  disposal  of  the  legislature  thereof,  for  tlie  purposes 
therein  expressed  and  no  other,  and  that  the  lands  tuereby  granted  to  said  territory 
or  future  State,  only  in  the  manner  following,  that  is  to  say:  That  a  quantity  of 
land  not  exceeding  one  hundred  and  twenty  sections  for  each  of  said  roads  and 
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branches,  and  included  within  a  continuous  length  of  twenty  miles,  each  of  said 
roads  and  branches  might  be  sold,  and  when  the  Governor  of  said  territory  or  future 
State  shall  certify  to  the  Secretary  of  the  Interior  that  any  20  continuous  miles  of 
any  of  said  roads  or  branches  is  completed,  then  another  quantity  of  land  thereby 
granted,  not  to  exceed  one  hundred  and  twenty  sections  for  each  of  said  roads  and 
branches  having  twenty  continuous  miles  completed  as  aforesaid  and  included 
within  a  continuous  length  of  twenty  miles  of  each  of  such  roads  or  branches  might 
be  sold,  and  so  from  time  to  time  until  said  roads  and  branches  are  completed. 

And  wliereas,  the  legislative  assembly  of  the  late  territory  of  Minnesota,  by  an 
act  approved  on  the  twenty-second  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven,  entitled  "An  act  to  execute  the  trust  created  by  an 
act  of  Congress,  entitled  'An  act  making  a  grant  of  land  to  the  territory  of  Minne- 
sota in  alternate  sections,  to  aid  in  the  construction  of  certain  railroads  in  said  ter- 
ritory, and  granting  public  lands  in  alternate  sections  to  the  State  of  Alabama,  to  aid 
in  tlie  construction  of  a  certain  railroad  in  said  State,' "  and  granting  certain  lands 
to  railroad  companies  therein  named,  did  cause  the  Minnesota  and  Pacific  Kailroad 
Company,  a  body  politic  and  coiporate  by  that  name  and  style,  with  authority  to  lo- 
cate, construct,  maintain  and  opefate  the  railroad  hereinbefore  mentioned,  and  did 
grant  to  said  company,  all  tlie  interest  and  estate  present  and  prospective  of  said 
Territory  and  of  the  future  State  which  should  succeed  it,  in  and  to  any  or  all  the 
lands  granted  by  the  United  States  as  aforesaid,  for  the  purpose  of  aiding  in  the  con- 
struction of  such  road,  subject  to  the  condition  and  upon  the  terms  in  said  act  men- 
tioned, to  which  reference  is  made. 

And  whereas,  by  a  deed  of  trust,  executed  by  said  company  on  the  twentieth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-eight, 
and  a  supplement  thereto  executed  in  the  month  of  December,  of  the  same  year,  to 
Elon  Farnsworth,  Edward  P.  Cowles  and  William  H. Welch,  trustees,  to  which  ref- 
erence is  made  for  further  description,  the  said  Minnesota  and  Pacific  Railroad  Com- 
pany conveyed  to  said  trustees,  all  their  right,  title  and  interest  in  said  railroad, 
and  tlie  lands  hereinbefore  mentioned,  in  trust  for  tlie  payment  of  the  first  mort- 
gage bonds  issued  by  said  company ;  and  whereas,  the  State  of  Minnesota,  pursuant 
to  the  provisions  of  the  constitution  of  said  State,  became  the  owner  and  possessed 
of  six  hundred  of  the  first  mortgage  bonds  of  said  company,  of  denominations  of 
one  thousand  dollars  each,  and  whereas  said  company  made  default  in  the  payment 
of  the  interest  due  upon  said  bonds,  and  the  said  trust  deed  was  fully  foreclosed, 
and  ttie  lands,  roads  and  franchises  therein  conveyed,  sold  pursuant  to  a  power  of 
sale  contained  in  said  deed  and  supplement,  and  all  the  right,  title  and  interest  of 
said  company  therein  bid  off  and  purchased  by  the  Governor  of  said  State  of  Minne- 
sota, for  and  in  the  name  of  said  State  pursuant  to  law. 

And  whereas,  by  an  act  entitled  "An  act  to  facilitate  the  construction  of  the  Min- 
nesota and  Pacific  Railroad  and  to  amend  and  continue  the  act  of  incorporation  re- 
lating thereto,"  approved  March  10th,  1862,  all  the  rights,  benefits,  privileges,  prop- 
erty, franciiises  and  interests  of  said  Minnesota  and  Pacific  Bailroad,  acquired  by 
the  State  of  ^Minnesota,  by  virtue  of  any  acts,  deeds,  agreement  or  thing  by  the  said 
company  heretofore  done  or  suffered,  or  by  virtue  of  any  law  of  the  State  or  the 
constitution  thereof,  or  of  the  former  Territory  of  Minnesota,  or  by  reason  of  any 
gale  of  the  same,  or  any  part  thereof,  by  the  Governor  of  the  State,  on  the  twenty- 
third  day  of  June,  1860,  and  bid  in  and  purchased  for  the  benefit  of  the  State,  were 
granted  and  transferred  to  Dwight  Woodbury,  Henry  T.  Wells,  E.  E.  Xelson,  Ed- 
mund Rice,  Edwin  A.  Hatch,  James  E.  Thompson,  Leander  Gorton,  Eichard  Chute 
and  William  Lee,  their  associates  and  successors,  who  it  was  provided  should  here- 
after be  known  as  "  The  St.  Paul  and  Pacific  Railroad  Company,"  and  by  that  name 
have  and  exercise  all  the  rights,  powers  and  privileges  which  theretofore  pertained 
to  the  Jlinnesota  and  Pacific  Railroad  Company;  and 

Whereas,  it  was  further  provided  in  and  by  said  act  that  whenever  said  company 
should  actually  complete  that  portion  of  the  road  between  St.  Paul  and  St.  Anthony,  so 
that  regular  trains  of  cars  are  running  thereon,  the  Governor  should  certify  the  same 
to  the  Secretary  of  the  Interior,  and  thereupon  the  title  to  one  hundred  and  twenty 
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sections  of  land  should  vest  in  said  company ;  and  it  was  further  provided  in  and 
by  said  act,  that  it  should  be  the  duty  of  the  Governor  whenever  said  road  should 
be  completed  between  St.  Paul  and  St.  Anthony,  in  his  official  capacity  and  on  be- 
half of  the  State,  to  convey  to  said  company  one  hundred  and  twenty  sections  of 
land. 

And  whereas,  it  was  further  provided  in  and  by  said  act,  that  upon  the  written 
authority  of  said  company  filed  with  the  State  Treasurer,  said  lands  when  the  com- 
pany was  entitled  thereto  might  be  conveyed  by  the  State  directly  to  the  assigns  of 
said  company. 

And  whereas,  that  portion  of  said  railroad  between  St.  Paul  and  St.  Anthony 
was  completed  pursuant  to  the  requirements  of  law,  on  the  thirtieth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two. 

jind  whereas,  by  a  written  request  and  authority  filed  by  said  company  in  the  of- 
fice of  the  treasurer  of  the  State  of  Minnesota,  the  Governor  was  authorized  and  di- 
rected by  said  company  to  convey  the  quantity  of  land  hereinbefore  mentioned  and 
hereinafter  described  to  Valentine  Winters,  of  Dayton,  in  the  State  of  Ohio ;  and 
whereas,  by  a  written  request  and  authority  of  said  Winters  duly  filed,  the  Gov- 
ernor was  duly  authorized  and  directed  to  convey  said  lands  to  the  first  division  of 
the  St.  Paul  and  Pacific  Railroad  Company  aforesaid. 

Now,  therefore,  this  indenture  witnesseth,  that  the  party  of  the  first  part,  in  con- 
sideration of  the  premises,  has  granted,  bargained,  sold,  conveyed,  transferred  and 
assigned,  and  by  these  presents  does  grant,  bargain,  sell,  convey,  transfer  and  assign 
unto  the  party  of  the  second  part  and  assigns,  one  hundred  and  twenty  sections  of 
land,  as  follows,  to  wit : . 

To  have  and  to  hold  the  same  unto  the  said  party  of  the  second  part  and  its 
assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  caused  the  great  seal  of  the 
State  to  be  hereto  affixed,  and  this  indenture  to  be  signed  by  the  Governor,  pursuant 
to  the  authority  aforesaid. 

Signed,  sealed  and 
delivered  in  presence  of 


8tate  of  Minnesota,  County  of  Ramsey,  ss, ; 

Be  it  known  that  on  this day  of ,  A.  T>.  1864,  personally  appeared 

before  me,  Stephen  Miller,  Governor  of  Minnesota,  and  acknowledged  that  he  ex- 
ecuted the  foregoing  conveyance  as  the  deed  of  the  State  of  Minnesota,  pursuant  to 
the  authority  vested  in  him  by  law. 


His  Excellency,  Stephen  Miller: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  petition  of  citizens  of  Redwood 
county,  asking  for  the  appointment  of  certain  persons  therein  named,  as  justices  of 
the  peace,  constables  and  notary  public,  and  by  your  letter  it  appears  that  there  is 
no  county  organization  in  that  county.  The  Governor  has  no  authority  to  appoint 
a  justice  of  the  peace  or  constable,  but  may,  in  counties  not  divided  into  towns,  ap- 
point three  commissioners,  (sec.  1,  art.  2,  ch.  15,  Laws  I860,)  who  may  establisli  elec- 
tion districts  and  appoint  assessors  and  overseers  of  roads,  and  at  the  State  election, 
constables,  justices  of  the  peace,  and  county  officers  may  be  elected.  Sections  27  to 
32,  art.  2,  ch.  15,  Laws  of  1860. 

St.  Paul,  September  9th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  MeHrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor  enclosing  communication  from  the  auditor  of 
Dakota  county.  The  auditor  desires  a  construction  of  chap.  11,  Laws  of  1864.  He 
says  but  a  few  of  tlie  towns  in  that  county  have  had  town  meetings,  and  generally 
the  appropriations  have  been  made  by  the  supervisors  only. 

Chap.  11  is  a  confirming  act,  having  reference  to  action  taken  prior  to  its  passage 
or  authorizing  subsequent  action  based  upon  action  prior  to  its  passage.  The  gen- 
eral authority  to  vote  money  is  found  in  ch.  8  of  General  Laws  of  the  extra  session 
of  1862.  The  power  to  raise  money  is  confined  by  that  act  to  the  electors  of  the  town 
and  is  limited  to  the  purpose  of  paying  bounties  to  soldiers  or  supporting  soldiers' 
families.    Sec.  3. 

The  auditor  also  desires  instructions  in  relation  to  "  the  transfer  of  quitclaim 
deeds."  I  do  not  know  that  I  can  express  my  views  upon  the  subject  of  the  trans- 
fer of  land  for  taxation  and  the  certificate  that  the  taxes  are  paid,  required  as  a 
condition  precedent  to  the  record  thereof,  more  fully  than  I  have  heretofore  done. 
The  policy  of  the  law  is,  that  all  property  should  be  taxed  in  the  name  of  the  real 
owner.  Hence,  when  any  change  of  title  occurs,  by  which  the  person  to  whom  the 
land  is  required  to  be  taxed  is  changed,  the  purchaser  is  required  to  procure  the 
transfer  upon  the  books  of  the  Auditor,  before  his  deed  can  be  admitted  to  record. 
As  a  part  of  the  same  system,  the  account  of  the  State  with  the  former  owner  Is  also 
to  be  balanced  before  the  land  passes  out  of  his  hands.  All  conveyances  by  which 
the  title  to  the  fee  is  changed  and  a  new  tax  payer  substituted  in  place  of  the 
former  one  must  therefore  be  noted,  and  the  land  transferred,  but  mortgages  and 
other  conveyances  by  which  a  mere  lien  is  created,  the  legal  ownership  not  being 
changed,  are  not  within  the  intent  of  the  law. 

St.  Paul,  September  15th,  1864.  G.  E.  COLE,  Atty.  Gen. 


H.  J.  Horn,  Esq.,  County  Attorney,  Ramsey  County : 

My  Dear  Sir:  I  am  in  receipt  of  your  favor  desiring  my  opinion  upon  the 
right  of  a  State  to  tax  United  States  Treasury  Notes.  I  entertain  no  doubt  that 
such  notes  are  exempt  from  taxation  by  State  authority.  Prior  to  the  passage  of 
the  recent  acts  of  Congress,  I  had  supposed  that  those  notes  were  within  the  princi- 
ple of  the  decisions  of  the  Supreme  Court  of  the  United  States,  in  the  cases  of  Wes- 
ton vs.  City  Council  of  Charleston,  2  Peters,  449,  and  McCulloch  vs.  State  of  Mary- 
land, 4  Wheaton,  316. 

The  authority  of  these  cases  has,  it  is  true,  been  disputed  by  the  Court  of  Appeals 
of  New  York,  in  a  case  reported  in  the  24th  volume,  I  think.  Tlie  decision  was  by 
a  divided  court  and  prior  to  the  recent  acts  of  Congress,  and  in  any  event  will 
hardly  be  regarded  as  an  authority  in  other  States  against  the  decisions  of  tlie 
court  of  last  resort  cited  above.  But  whatever  construction  might  have  been  the 
correct  one,  in  the  absence  of  express  legislation,  the  language  of  the  second  section 
of  the  act  of  February  25th,  1862,  seems  to  place  the  matter  entirely  bevond  ques- 
tion: "All  stocks,  bonds,  and  other  securities  of  the  United  States,  held  bv  individ- 
uals, corporations,  or  associations,  within  the  United  States,  shall  be  exempt  from 
taxation  by  or  under  State  authority."  Treasury  notes  would  seem  to  be  both 
within  the  letter  and  spirit  of  the  exemption,  and' certainly  within  the  principle  of 
the  decided  cases. 

In  Weston  vs.  City  Council  of  Charleston,  Chief  Justice  Marshall  thus  states  the 
point  of  the  decision:  "  The  tax  on  government  stocks  is  thought  by  this  court  to 
be  a  tax  on  the  contract,  on  the  power  to  borrow  money  on  the  credit  of  the  United 
States,  and  consequently  to  be  repugnant  to  the  constitution." 

I  see  no  distinction  in  principle  between  bonds  and  treasury  notes  in  this  partic- 
ular. 

St.  Paul,  September  17th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  Mcllrath,  State  Auditor: 

Dear  Sir:  I  am  in  receipt  of  your  favor  enquiring  whether  receipts  taken  by 
the  auditor  for  money  paid  out  of  the  State  treasury,  or  receipts  given  by  the  State 
Treasurer  to  the  county  treasurers  for  money  paid  in  by  tliem  on  settlement  with 
the  State  for  tax  collections,  &c.,  require  stamps.  The  United  States  revenue  law 
makes  no  special  exception  of  State  or  official  documents  issued  by  State  officers, 
neither  doe«  it  declare  in  terms  that  such  instruments  shall  be  taxed. 

I  endeavored  to  show  in  a  communication  addressed  to  the  State  Auditor  under 
date  of  February  20th,  1863,  that  the  law  does  not  contemplate  the  taxation,  of  the 
business  of  States  as  States,  and  that  the  taxation  of  any  proceedings  connected  with 
the  collection  of  the  current  revenue  of  a  State,  including  all  taxes  directly  for  the 
benefit  of  the  State  at  large,  as  well  as  those  of  any  local  subdivision,  as  county, 
town,  school  taxes,  &c.,  would  be  a  palpable  violation  of  the  constitution  of  the 
United  States.  See  p.  72,  published  decisions  of  this  office.  The  commissioner  of 
internal  revenue,  in  reply,  disclaimed  any  intention  to  decide  that  olficial  documents 
issued  by  State  officers,  or  proceedings  for  the  collection  of  State  taxes,  were  sub- 
ject to  taxation,  but  intimating  that  proceedings  for  the  collection  of  county  taxes 
were. 

The  absurdity  of  any  such  distinction  is  too  obvious  to  require  comment.  A  State 
government  would  be  as  readily  undermined  and  destroyed  by  the  destruction  of 
local  taxation  as  by  that  of  the  direct  tax  levied  for  the  support  of  the  state  gov- 
ernment proper. 

The  power  of  taxation  by  a  State  includes  local  as  well  as  general  taxes,  and  it  is 
the  free  exercise  of  this  power,  without  interference  by  the  general  government, 
that  the  constitution  is  invoked  to  protect.  In  times  like  these,  when  the  tenden- 
cies of  the  day  are  towards  the  centralization  of  power,  it  behooves  State  offi- 
cers to  maintain,  not  the  political  dogma  of  State  rights,  but  the  just  and  constitu- 
tional rights  of  the  State  as  protected  by  that  instrument  and  expounded  by  the 
federal  tribunals. 

The  receipts  are  not  taxable. 

St.  Pattl,  September  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  McIIrath,  State  Auditor : 

SiK :  I  am  in  receipt  of  your  favor  enclosing  letter  from  county  auditor  of  Brown 
county. 

Ch.  5  of  Laws  of  1864  has  no  application  to  the  regular  June  tax  sales,  but  only 
applies  to  lands  sold  for  taxes  of  1859  and  previous  years,  or  remaining  unsold,  but 
forfeited  to  the  State  under  the  provisions  of  the  special  act  of  1862. 

By  section  6  of  ch.  5,  of  Laws  of  1864,  the  ownei'  has  one  year  to  redeem,  not  after 
recording  the  tax  deed,  but  after  sale,  and  the  section  is  of  general  application  to  all 
sales  under  that  act.  A  party  purchasing  at  a  tax  sale  should  not  make  improve- 
ments until  the  period  for  redemption  expires,  and  for  those  made  afterwards,  in 
cases  of  sales  under  the  general  tax  law,  he  is  protected  by  sec.  91,  eh.  1,  Laws  of 
1860.  The  case  stated  by  the  auditor  seems  to  be  governed  by  the  general  tax  laws, 
and  I  do  not  see  that  the  chapter  he  refers  to  has  any  application  to  it. 

The  land  was  offered  in  June,  1861,  for  the  taxes  of  1860,  and  forfeited  to  the 
State  in  August,  1864.  A  party  paid  into  the  county  treasury  the  amount  of  taxes 
due  and  obtained  a  tax  deed.  This  was  done,  I  presume,  under  the  provisions  of 
sec.  4,  ch.  17,  Laws  of  1864.  If  this  section  is  valid,  the  owner  had  no  right  of  re- 
demption in  the  case  stated.  I  have  supposed,  however,  that  this  law  could  not  be 
sustained  as  to  lands  forfeited  prior  to  its  passage. 

Under  the  law  as  it  stood  in  1861,  when  this  land  was  forfeited,  the  owner  had 
six  months  to  redeem  after  a  sale  at  forfeited  sale  under  sec.  96,  ch.  1,  Laws  of 
1860. 

No  forfeited  sale  has  yet  taken  place,  and  I  do  not  see  what  power  the  legislature 
possesses  to  step  in  and  cut  short  the  owner's  right  of  redemption  by  a  retrospect- 
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ive  law.  It  has  been  urged  that  under  the  provisions  of  sec.  ^9  of  ch.  2,  Laws  of 
1860,  the  owner's  right  to  redeem  is  gone  after  the  State  has  disposed  of  the  land  in 
imj  manner.  My  own  understanding  of  that  section  is  that  the  owner  is  entitled 
as  against  the  state  to  a  deed  at  any  time  before  the  state  has  disposed  of  it,  under 
the  existing  provisions  of  law.  Thus,  in  1861,  when  this  land  was  forfeited,  sec. 
39,  ch.  2,  authorized  the  owner  to  redeem  at  any  time  before  the  State  has  disposed 
of  tlie  land. 

Sec.  93,  ch.  1,  Laws  of  1860,  declared  that  the  State  should  dispose  of  such  lands 
as  therein  provided,  and  allowed  the  owner  to  redeem  within  six  months  from  such 
sale. 

Construing  these  acts  together,  I  think  the  owner's  right  to  redeem  at  any  time 
before  a  forfeited  sale,  and  for  a  period  of  six  months  afterwards,  became  vested, 
and  cannot  be  affected  by  subsequent  legislation.  A  party  purchasing  and  placing 
improvements  upon  land  before  the  expiration  of  the  period  of  redemption,  cannot 
recover  for  improvements.  If  I  am  right,  the  owners  may  redeem  without  paying 
for  improvements. 

St.  Paul,  October  15th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath.,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor  enclosing  communication  from  auditor  of 
Freeborn  county  stating  that  after  the  expiration  of  two  years  from  a  tax  sale  and 
after  a  tax  deed  has  been  executed,  a  minor  having  no  guardian  appointed  desires 
to  redeem,  and  he  wishes  to  know  whether  its  mother  can  redeem  in  the  name  of 
the  child,  or  whether  the  guardian  can  redeem,  or  the  child,  and  if  either  can  redeem 
what  evidence  should  be  presented  to  the  auditor.  The  auditor  should  be  satisfied 
that  the  application  is  made  on  behalf  of  the  child,  and  that  the  child  was  a  minor, 
and  the  owner  of  the  land  at  the  time  of  the  sale. 

He  should  afford  every  facility  to  the  party  desiring  to  redeem,  and  no  particular 
species  of  evidence  is  necessary.  He  should  be  satisfied  that  the  application  is  bona 
flde,  and  much  must  be  left  to  his  discretion.  It  is  not  expected  or  intended  by 
the  law  that  he  will  decide -any  difficult  questions  arising  in  such  cases,  so  as  to  af- 
fect the  legal  rights  of  parties. 

>  He  is  only  required  to  use  his  best  judgment,  and  if  he  errs  and  issues  a  certificate 
of  redemption  in  a  case  not  warranted  by,  law,  it  will  simply  be  void,  and  cannot 
prejudice  the  rights  of  the  holder  of  the  tax  title. 

So  far  as  the  auditor  is  concerned  I  think  he  may  allow  the  redemption  by  any 
one  acting  in  the  name  of  the  child,  although  strictly  the  guardian  is  the  proper 
party  to  protect  its  interests. 

St.  Paul,  October  15th,  1,864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller : 

Sie:  I  am  in  receipt  of  your  favor  enclosing  communication  from  Hon.  Geo.  L. 
Becker,  President  of  the  1st  Division  of  the  St.  Paul  and  Pacific  Bailroad,  request- 
ing a  deed  of  120  sections  of  land,  and  stating  that  forty  miles  of  road  on  their 
branch  line  from  St.  Paul  in  the  direction  of  Watab  is  completed.  Mr.  Becker 
states  that  the  company  have  heretofore  received  240  sections  upon  a  certificate  that 
20  miles  of  road  in  the  same  direction  were  completed.  The  Congressional  land 
grant  act,  approved  March  3d,  1857,  provided  that  a  quantity  of  land  not  exceeding 
120  sections  for  each  road  and  branch  might  be  sold,  and  when  the  Governor  should 
certify  to  the  Secretary  of  the  Interior  that  any  20  continuous  miles  of  any  of  said 
roads  or  branches  are  completed,  then  another  quantity  of  land  hereby  granted,  not 
to  exceed  120  sections  for  each  of  said  roads  and  branches,  and  so  from  time  to  time 
until  said  roads  and  branches  are  completed. 

Chapter  20,  Special  Laws  of  1862,  section  6,  provides  that  whenever  the  company 
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shall  actually  complete  that  portion  of  the  road  between  Saint  Paul  and  Saint  An- 
thony so  that  regular  trains  of  cars  are  running  thereon,  and  not  before,  the  Gover- 
nor shall  certify  the  same  to  the  Secretary  of  the  Interior,  and  thereupon  the  title  to 
120  sections  of  land  shall  vest  in  said  company,  and  when  twentij  continuous  miles 
of  said  road  shall  be  completed  and  regulai-  trains  running  thereon,  the  title  to  a 
further  quantity  of  120  sections  of  land  shall  vest  in  said  .company,  and  it  shall  be 
the  duty  of  the  Governor  whenever  said  road  shall  be  completed  between  St.  Paul 
and  St.  Anthony,  in  his  official  capacity,  to  convey  to  said  company  120  sections  of 
land,  and  whenever  any  further  twenty  continuous  miles  or  its  branches  shall  be 
completed  and  in  operation,  the  Governor  shall  in  like  manner  convey  a  further 
quantity  of  120  sections  of  land  until  there  shall  be  conveyed  to  said  company  all 
the  lands  to  which  they  shall  be  entitled. 

It  would  seem  from  the  provisions  of  the  act  of  Congress  that  the  company  was 
entitled  to  120  sections  at  least  before  commencing  operations,  120  sections  upon 
the  completion  of  twenty  miles,  120  upon  the  completion  of  a  further  twenty  niiles, 
which  would  be  equivalent  to  360  sections  upon  the  completion  of  forty  miles  of 
road,  and  the  question  is  how  far  are  these  provisions  modified  by  State  legislation? 

Chapter  22,  Special  Laws  of  1862,  declares  that  the  company  shall  receive  no  land 
until  they  have  completed  ten  miles  of  road,  or  that  portion  betvpeen  St.  Paul  and 
St.  Anthony,  and  upon  the  completion  of  that  they  are  to  receive  120  sections.  The 
next  provision  is  that  upon  the  completion  of  twenty  continuous  miles  they  shall 
receive  another  120  sections.  This  language  must  apply  to  the  road  or  branch  in  the 
direction  of  Watab,  as  the  construction  of  the  main  line  west  is  specifically  provided 
for  in  the  next  clause. 

The  question  arises  whether  twenty  further  continuous  miles  in  addition  to  the 
ten  miles  to  St.  Anthony  is  intended  or  twenty  miles  inclusive  of  that.  Did  this 
provision  stand  alone  and  unqualified  I  should  have  no  doubt  that  it  was  the  inten- 
tion that  while  the  grant. of  the  first  120  was  delayed  until  ten  miles  of  the  road 
were  completed  as  a  security  for  the  faithful  prosecution  of  the  work,  they  should 
receive  all  subsequent  instalments  of  land  whenever  they  became  entitled  thereto 
by  the  act  of  Congress;  but  this  language  is  qualified  by  a  subsequent  provision  of 
the  same  section,  which  expressly  prescribes  the  terms  on  which  the  Governor  shall 
make  the  deed,  viz. :  when  the  road  is  completed  between  St.  Paul  and  St.  Anthony 
he  shall  deed  120  sections  and  whenever  any  further-  twenty  miles  of  the  road  or  its 
branches  are  in  operation  120  sections  more.  The  term  "further"  excludes  the 
idea  that  the  ten  miles  already  built  are  to  be  included  in  the  computation,  and  the 
intention  of  the  legislature  is  further  evinced  by  the  provisions  relating  to  that  por- 
tion of  the  road  west  of  Minneapolis.  The  same  section  provides  that  before  receiv- 
ing any  land  appertaining  to  that  portion  of  the  road,  they  shall  build  20  continuous 
miles  in  addition  to  the  ten  between  St.  Paul  and  Minneapolis,  while  the  amend- 
ment (sec.  5,  ch.  3,  Special  Laws  of  1864)  makes  a  similar  provision  for  that  line,  to 
that  respecting  the  road  towards  Watab ;  they  are  to  receive  120  sections  upon  build- 
ing 10  miles,  and  120  sections  more  upon  the  completion  of  20  further  continuous 
miles.  Prom  these  provisions  it  may  be  presumed  that  it  was  the  intention  of  the 
legislature  to  retain  at  every  stage  of  the  enterprise  a  portion  of  the  company's 
lands  in  the  hands  of  the  State  as  an  additional  incentive  to  the  prosecution  of  the 
work  to  final  completion. 

It  is  true  that  the  contemporaneous  legislation  with  reference  to  the  Southern 
Minnesota,  and  Winona  and  St.  Peter  roads,  indicates  a  diffei-ent  intention ;  the  word 
further  being  omitted  in  the  provision  for  the  second  instalment;  these  companies 
receive  120  sections  upon  completion  of  ten  miles,  and  120  sections  more  upon  the 
completion  of  20  miles,  and  then  afterwards  120  sections  upon  the  completion  of  20 
further  miles.  But  this  fact,  although  it  might  throw  some  light  upon  a  doubtful 
phrase  in  the  act  under  consideration,  cannot  be  allowed  to  nullify  express  terms 
used  in  the  act  in  question.  The  fact  that  the  legislature  has  used  different  lan- 
guage in  the  two  acts  indicates  a  different  intention.  It  cannot  be  presumed  that 
the  change  in  pliraseology  is  meaningless.  But  the  argument  drawn  from  contem- 
poraneous legislation  is  greatly  weakened  by  the  fact  that  such  legislation  is  not 
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uniform;  the  intention  of  the  legislature  to  adopt  different  restrictions  for  different 
roads  is  shown,  by  the  fact  that  in  the  case  of  the  Minneapolis  and  Cedar  Valley 
company,  the  company  were  to  receive  no  lands  until  fifty  miles  of  said  road  were 
completed.  I  thinlc,  therefore,  that  the  Governor  is  right;  that  he  should  deed  120 
sections  upon  the  completion  of  ten  miles  to  St.  Anthony,  120  sections  more  upon 
the  completion  of  twenty  further  miles,  or  30  miles  in  all,  and  120  sections  more 
upon  the  completion  of  20  further  miles,  or  50  miles  in  all. 
St.  Paul,  November  15th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor: 

Sie:  I  am  in  receipt  of  your  favor,  enquiring  whether  a  sale  of  forfeited  lands 
advertised  "  to  be  held  at  the  court  house  or  place  of  holding  courts,  and  if  not  com- 
pleted at  the  first  day,  the  same  will  be  adjourned  and  continued  at  the  office  of  the 
county  auditor  until  all  the  lands  are  disposed  of,"  can  be  legally  adjourned  to  the 
office  of  the  auditor  and  continued  there.  In  answer  I  have  to  say,  that  I  see  no 
authority  for  such  advertisement  and  sale.  The  sale  is  required  by  law  to  be  held 
at  a  certain  place,  and  the  advertisement  is  required  to  so  state.  The  auditor  is  au- 
thorized to  adjourn  the  sale  from  time  to  time,  but  not  to  a  different  place.  The 
question  is  not  whether  another  place  would  not  do  as  well.  The  legislature  has 
seen  fit  to  malie  certain  reqiiirements,  and  no  principle  of  law  is  better  settled,  than 
that  every  legislative  requirement  must  be  strictly  and  literally  followed,  to  give 
force  and  validity  to  a  tax  sale. 

St.  Paul,  November  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath: 

Sir:  In  reply  to  your  favor  stating  that  the  chairman  of  the  judiciary  of  the 
House,  Mr.  Armstrong,  intimated  the  opinion  that  sec.  39  of  the  banliing  law  did 
not  require  the  present  auditor  to  give  a  bond  as  bank  comptroller,  but  only  the 
one  in  office  at  tlie  time  of  the  passage  of  the  law,  and  that  his  successor's  bond  if 
given  would  have  no  legal  effect. 

The  language  of  that  section  is  very  loose,  and  does  not  perhaps  in  terms  require 
the  then  auditor's  successors  to  execute  a  bond.  There  can  be  no  possible  doubt,  how- 
ever, that  the  legislature  did  not  intend  to  intrust  interests  of  such  vital  importance 
to  any  officer  without  adequate  security.  Whether  the  courts  will  declare  a  bond 
executed  by  you  valid  or  otherwise  is  a  matter  to  be  determined  when  the  question 
arises,  but  the  presumption  that  they  would  hold  it  void  would  not  afford  the  slight- 
est justification  for  a  neglect  to  execute  and  file  one.  You  suggest  the  execution  of 
a  bond  for  $100,000,  and  that  the  legislature  ratify  it  at  its  next  session. 

I  advise  a  simple  compliance  with  the  existing  law. 

It  may  be  that  in  the  present  state  of  the  banking  department  the  amount  of  the 
present  bond  is  not  sufficient.  If  not,  it  is  the  legislature's  province  to  make  pro- 
visions for  a  sufficient  one,  and  not  yours. 

St.  Paul,  November  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor : 

Sir:  I  am  in  receipt  of  your  favor,  enclosing  communication  from  Meeker 
county,  stating  that  the  office  of  county  auditor  of  that  county  became  vacant  by 
resignation  of  the  incumbent,  that  a  person  was  appointed  to  fill  the  vacancy,  that 
at  the  next  general  election  the  oriffinal  term  not  having  expired,  the  vacancy  vt'as 
filled  by  election,  and  it  is  asked  whetlier  the  person  so  elected  holds  for  a  full  term 
or  for  the  unexpired  term  only.  For  the  unexpired  term  only,  I  think.  See  sec. 
46,  p.  114,  Session  Laws  1861. 
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Tlie  supreme  court  have  held  that  in  case  of  an  election  to  fill  a  vacancy,  in  the 
office  of  judge  of  probate,  the  person  elected  would  hold  on  for  a  full  term,  but  this 
decision  was  based  upon  a  peculiar  provision  of  the  constitution  applicable  to 
judges,  but  having  no  reference  to  other  officers,  or  at  least  not  to  those  like  the  one 
in  question. 

Sir.  Paul,  November  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Geo.  L.  Becker,  Esq.,  President  Ist  Div.  St.  P.  and  P.  R.  R. : 

My  Dear  Sik:  I  am  in  receipt  of  your  favor  of  the  23d,  concerning  my  letter  to 
the  Governor,  transmitted  to  you  under  enclosure  of  recent  date.  I  think  I  did  not 
misunderstand  your  position,  which  was  then  as  now  very  clearly  stated,  although  I 
may  have  been  a  little  obscure  in  my  statement  of  it.  Your  construction  of  the  act 
of  Congress  is  probably  correct,  as  is  also  your  statement  of  the  rights  of  the  com- 
pany to  lands  on  the  main  line  as  affected  by  sec.  5,  p.  176,  Session  Laws  1864.  By 
that  act  your  rights  are  as  follows:  On  main  line  before  commencing  operations,  120 
sections.  By  the  section  last  quoted,  you  should  receive  120  sections  more,  on  com- 
pletion of  ten  miles  west  of  Minneapolis,  making  240  upon  completion  of  twenty 
miles  of  the  main  line,  and  thenceforth  you  would  take  your  lands  as  fast  as  the 
State  should  receive  them  under  the  land  grant.  Upon  the  branch  line  in  the  absence 
of  State  legislation  your  rights  would  now  stand  as  follows : 

Before  commencing       -  ......    120  sections. 

Completion  of  20  miles        ......  120  sections. 

Due  you  on  branch  line  alone         -  -  .  .  .    240  sections. 

I  cannot  agree  with  you  in  the  statement  that  were  it  not  for  the  State  legislation 
you  would  be  egtitled  to  480  sections  upon  tl)e  completion  of  forty  miles  of  road,  if 
by  that  you  mean  to  include  the  ten  miles  from  St.  Paul  to  St.  Anthony;  the  con- 
struction of  that  would,  under  the  act  of  Congress,  be  credited  to  you  upon  the 
main  line,  and  for  the  construction  of  the  branch  the  statement  above  would  be  cor- 
rect. Under  the  act  of  Congress  you  would  not  be  entitled  to  any  lands  in  addition 
to  the  120  sections  given  you  at  the  outset  on  the  main  line  until  twenty  miles  of 
that  line  were  completed. 

We  do  not  materially  differ  as  to  the  company's  rights  on  the  main  line;  the  ques- 
tion now  recurs,  as  to  how  State  legislation  has  affected  your  rights  upon  the  branch 
line.  You  have  received  120  sections  upon  the  completion  of  the  first  20  miles  of 
the  branch  and  now  having  completed  ten  miles  further  you  ask  another  120  sec- 
tions. 

My  opinion  is  based  upon  that  portion  of  section  6  of  chapter  20,  of  Special  Laws 
of  1862,  found  on  page  252  of  tlie  laws  of  that  session,  which,  as  it  seems  to  me,  ob- 
viates the  necessity  of  recurring  to  the  act  of  Congress  in  determining  the  duties  of 
the  Governor  in  the  premises:  "  "Whenever  said  road  shall  be  completed  between 
St.  Paul  and  St.  Anthony  it  shall  be  the  duty  of  the  Governor  in  his  official  capacity 
and  on  behalf  of  the  State  to  convey  to  said  company  120  sections  of  land,  and  wlien- 
ever  a,ny  further  twenty  continuous  miles  of  said  road  or  its  branches  shall  be  com- 
pleted and  in  operation  the  Govei-nor  shall  in  like  manner  convey  a  further  quantity 
of  120  sections  of  land,  and  so  often  as  uny  further  twenty  continuous  miles  of  said 
road  or  its  branches  shall  be  completed,  shall  in  like  manner  convey  to  said  com- 
pany a  further  quantity  of  120  sections  of  land." 

Agreeing  in  everything  else  this  is  "  the  rock  upon  which  we  split,"  and  I  should 
have  been  glad  to  have  had  your  views  upon  the  manner  in  which  this  apparently 
plain  direction  to  the  Governor  was  to  have  been  construed  to  sustain  your  claim. 

The  energetic  manner  in  which  the  enterprise  has  thus  far  been  prosecuted  will, 
I  have  no  doubt,  incline  the  legislature  to  relax  these  restrictions  so  that  the  com- 
pany may  hereafter  receive  their  lands  as  fast  as  intended  by  Congress,  but  until 
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this  is  done,  I  do  not  feel  at  liberty  to  advise  the  Governor  to  an  act  which  is  not 
apparently  in  accordance  with  the  legislation  to  which  I  have  cited  you. 
St.  PaLil,  Xovember  25th,  1864.  G.  E.  COLE,  Atty.  Gen. 


John  L.  McDonald,  Esq.: 

Dear  Sik:  I  am  in  receipt  of  your  favor  stating  that  the  county  attorney  of 
Scott  county  is  in  the  army  and  has  appointed  you  as  his  deputy,  and  you  enquire 
whether  a  county  commissioner  who  was  elected  at  an  election  at  which  he  presided 
as  one  of  the  judges  is  legally  elected  and  whether  his  opponent  could  not  legally 
contest  his  election  on  this  ground.  Clearly  not.  I  thinlr  the  duties  of  a  judge  of 
election  are  ministerial  rather  tlian  judicial.  While  it  is  a  principle  of  universal 
application  that  no  man  shall  be  a  judge  in  his  own  case,  the  courts  of  this 
country  have  uniformly  held  that  a  judge  or  inspector  of  elections  is  not  a  judi- 
cial officer  within  the  meaning  of  this  principle.     Angell  &  Ames  on  Cor.  sec.  141. 

The  provisions  of  sec.  6,  on  page  100  of  Session  Laws  of  1861,  are  directory 
merely,  and  a  non-observance  of  them  will  not  invalidate  the  election.  The  electors 
should  have  proceeded  lo  elect  an  inspector  in  place  of  the  one  who  was  disqualified, 
but  their  neglect  to  do  so,  in  the  absence  of  any  fraud  in  the  conduct  of  the  elec- 
tion,'will  not  vitiate  it.    People  v.  Cook,  4  Selden,  67. 

St.  Paul,  December  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Chas.  S.  Bryant,  Esq.,  County  Attorney,  Tficollet  County: 

Dear  Sir  :  I  am  in  receipt  of  your  favor  inquiring  with  reference  to  the  act  to 
regulate  insurance  companies  not  incorporated  by  the  State  of  Minnesota,  ch.  6, 
Session  Laws  of  1860. 

You  inquire  1st,  what  court  has  jurisdiction  of  officers  under  that  act?  Sec- 8 
provides  that  the  punishment  for  any  violation  of  its  provisions  shall  be  by  fine  not 
exceeding  $1,000,  or  by  imprisonment  in  the  county  jail  not  more  than  oO  days,  or 
both.  Sec.  5  of  article  6  of  the  constitution  declares  that  the  district  court  shall 
have  original  jurisdiction  in  all  criminal  cases  where  the  punishment  exceeds  3 
months'  imprisonment  o?-  a  fine  of  more  than  one  hundred  dollars.  The  district 
court  is  a  court  of  general  jurisdiction,  and  I  have  no  doubt  under  the  decisions  of 
our  courts  has  jurisdiction  of  the  case  in  question.  Agra  vs.  Hayward,  6  Minn. 
110;  Cressey  vs.  Gierman,  7  Minn.  398;  Boyd  vs.  State  of  Minnesota,  4  Minn.  321. 

Ch.  6,  Laws  of  1860,  is  not  repealed  by  ch.  12,  of  Laws  of  Extra  Session  of  1862, 
any  further  than  sec.  1  of  tlie  latter  conflicts  with  sec.  1  of  the  former;  tlie  remain- 
ing sections  of  ch.  6  are  unaffected  by  subsequent  legislation.  It  is  a  principle  of 
law  that  repeals  are  not  to  be  presumed,  and  a  subsequent  law  not  expressly  repeal- 
ing a  former  one  should  be  so  construed  as  to  allow  the  provisions  of  both  to  stand 
if  possible.  The  intention  of  the  legislature  not  to  repeal  any  portion  of  the  act  of 
1860,  is  indicated  by  the  fact  that  they  have  expressly  repealed  chapters '59  and  60 
of  Laws  of  1862.  ^      t-  t- 

1  do  not  see  why  the  law  is  not  valid.  Similar  laws  have  been  sustained  in  other 
states.  6  Gray,  376;  3  Gray,  500.  A  neglect  to  comply  with  the  provisions  of  sec. 
1  by  filing  the  prescribed  agreement  with  the  State  treasurer  might,  I  have  no  doubt, 
be  punislied  under  the  provisions  of  sec.  8. 

The  only  doubt  would  seem  to  arise  as  to  the  power  of  the  court  to  punish  the 
violation  of  sec.  3,  from  the  difference  of  the  language  of  the  two  sections,  sec.  1 
declaring  that  it  shall  not  be  lawful  to  take  any  risks,  until  the  provisions  of  that 
section  shall  be  complied  with,  while  sec.  3  simply  makes  it  the  dutif  ot  the  com- 
pany to  file  a  copy  of  the  statement  in  the  otflce  of  the  clerk  of  the  district  court, 
and  to  publish  a  copy  of  the  statement  and  treasurer's  certificate  before  taking 
risks.  ° 

The  latter  clause  of  sec.  1  of  the  act  of  1860,  also  that  of  1862,  authorizes  the 
treasurer  to  issue  his  certificate  upon  compliance  by  the  company  with  the  terms 
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of  that  section,  with  authority  to  transact  business  of  insurance.  It  is  the  compli- 
ance with  this  section  which  gives  the  company  its  authority,  and  malses  it  lawful 
for  it  to  act,  and  sec.  8  seems  to  be  a  directory  requirement  devolving  a  duty  upon 
the  officers  of  the  company,  but  not  perhaps  necessary  to  the  validity  of  its  acts. 

It  seems  to  me  that  this  will  be  the  most  formidable  argument  against  tlie  at- 
tempt to  maintain  a  prosecution  upon  sec.  3  alone.  It  is  my  impression,  however, 
that  a  person  neglecting  the  duty  required  of  him  by  sec.  3,  violates  the  provisions 
of  the  act  within  the  meaning  of  sec.  8,  and  is  liable  to  a  prosecution. 

St.  Paul,  December  6th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller : 

Sir:  I  am  in  receipt  of  your  favor  enclosing  enquiry  of  the  Governor  of  Indiana, 
viz.:  "Is  the  evidence  of  negroes  allowed  in  cases  where  white  persons  are  parties. 
If  it  is,  what  restrictions,  if  any?"  In  reply  I  ha^^e  to  state  that  no  discrimination 
is  made  by  the  laws  of  evidence  in  this  state,  between  white  persons  and  negroes, 
■and  no  restrictions  peculiar  to  them  as  a  class,  implied  upon  the  latter.  I  am  also 
in  receipt  of  your  favor  covering  letter  from  T.  M.  Xewson  on  behalf  of  a  Mrs. 
Green,  who  has  sustained  loss  at  the  hands  of  the  Chippewa  Indians,  desiring  to  be 
informed  what  course  to  pursue  to  obtain  relief. 

There  is  no  provision  of  law  by  which  she  can  obtain  relief  from  the  State,  aiul  I 
think  none  of  Congress.  I  should  suppose  a  memorial  to  Congress  for  relief  would 
be  the  appropriate  course.  The  Indians  are,  I  suppose,  the  wards  of  the  govern- 
ment, which  has,  at  least  in  case  of  the  Sioux,  assumed  the  responsibility  for  losses 
sustained  at  their  hands.  Col.  Aldrich,  who  was  on  the  commission  for  adjusting 
olaims  for  Sioux  depredations,  would  probably  be  able  to  give  her  valuable  advice 
in  the  matter,  and  point  out  to  her  the  course  most  likeli'  to  succeed. 

St.  Paul,  December  14th,  1864.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sie:  I  am  in  receipt  of  your  favor,  enclosing  communication  from  E.  S.  Drake, 
^sq.,  president  of  the  Minnesota  Yalley  Railroad,  inquiring  whether  in  cases  where 
the  lines  of  two  land  grant  railroads  intersect,  the  road  first  locating  its  line  acquires 
.a  prior  right  to  the  lands  within  six  miles  on  either  side  of  the  line  so  fixed,  to  an- 
other road  crossing  it  and  making  a  subsequent  location.  The  original  land  grant 
•act  of  Congress  was  a  contract  or  grant  between  the  government  and  the  State,  by 
which  alone  no  particular  company  acquired  any  rights.  The  lands  thus  acquired 
by  the  State  were  to  be  subsequently  distributed  by  the  State  or  Territorial  legisla- 
ture, to  such  persons  or  companies  as  they  should  see  lit  to  entrust  with  the  prose- 
cution of  the  several  roads  provided  for  by  that  act.  It  was,  in  the  language  of  At- 
torney General  Cushing,  "  a  conditional  grant  in  prwsenti  in  the  nature  of  a  lloat, 
"which  did  not  attach  to  any  particular  parcel  of  the  public  lands  until  the  necessary 
■determinative  lines  were  fixed  upon  the  face  of  the  earth."  In  other  words,  tlie 
.grant,  although  in  prcesenti  in  the  sense  of  requiring  no  other  act  on  the  pait  of  tlie 
.government  to  perfect  it,  was  conditional  upon  the  performance  of  certain  acts  by 
the  State  or  under  its  direction;  one  condition  precedent  to  the  vesting  of  the  title 
to  any  particular  section  of  the  State,  being  the  survey  and  definite  location,  and 
.staking  out  of  the  road.  Up  to  this  point,  fclie  operation  of  the  grant  was  in  the 
nature  of  an  escrow.  Upon  the  performance  of  this  condition  the  title  vested,  with- 
out further  act  of  the  government,  in  the  State,  taking  effect,  as  to  all  lands  not  in 
■the  interim  pre-empted  or  otherwise  disposed  of,  from  the  date  of  the  act  by  relation. 

In  cases  of  intersecting  lines,  the  definite  location  by  either  would  thus  vest 
the  title  in  the  State,  but  would  under  this  act  have  no  effect  upon  the  rights  of  any 
particular  company.  The  paramount  rights  which  the  State  would  thus  acquire 
would  vest  as  against  the  government  and  its  grantees,  subsequent  to  such  location, 
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but  could  not  affect  the  relative  rights  of  any  of  the  trusts  provided  for  in  the  acti 
If  the  government  had  granted  the  same  rights  to  two  grantees,  to  take  effect  upon 
the  performance  of  the  condition  by  eitiier  party  first  performing  the  condition,  one 
might  perhaps  acquire  the  title  as  against  the  other,  but  in  thi9  instance,  the  State- 
and  the  government  are  the  only  parties  to  the  grant.  The  legislature,  in  tlie  execu- 
tion of  a  trust  created  by  the  act  of  Congress,  by  the  same  act  distributed  the  lands 
among  the  several  companies  entrusted  with  the  prosecution  of  these  enterprises. 
By  tliis  and  the  subsequent;  legislation,  with  reference  to  the  land  grant  roads,  it  is 
apparent  that  although  the  lands  designed  for  all  the  roads  vested  in  the  State  upon 
the  survey  and  location  of  the  several  roads,  the  title  does  not  vest  in  the  companies 
until  some  portion  of  their  roads  is  completed,  and  is  vested  in  them  in  installments 
as  the  road  progresses.  But  without  relying  upon  this  last  consideration,  I  am  of 
opinion  that  the  only  significance  of  the  location  and  survey  is  its  effect  in  vesting 
the  title  in  the  State  as  against  the  government  and  subsequent  grantees.  That 
the  grant  by  the  State  of  the  lanjis  designated  by  Congress  for  the  several  roads  to 
several  companies  by  one  and  the  same  conveyance,  must,  under  the  rules  govern- 
ing ordinary  grants,  convey  lands  witliin  the  six  mile  limits  of  two  intersecting 
roads,  to  such  roads  as  tenants  in  common,  and  that  each  is  entitled  to  an  equal  in- 
dividual moiety  thereof.  From  the  best  consideration  I  have  been  able  to  give  the 
several  acts  bearing  upon  the  subject,  I  am  satisfied  that  such  was  the  intention  of 
both  Congress  and  the  legislature. 

St.  Paul,  December  16th,  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Geo.  L.  Becker,  Pres't  First.  Div.  St.  P.  &  P.  R.  Rd. : 

My  Deak  Sir:  I  am  in  receipt  of  your  favor,  containing  the  following  state- 
ment and  inquiry:  "Section  4  of  the  act  granting  lauds  to  Minnesota  to  aid  our 
railroads,  approved  March  3d,  1857,  provides,  '  That  the  quantity  of  lands  hereby 
granted  to  said  territory  or  future  State  shall  be  disposed  of  by  said  territory  or 
future  State  only  in  the  manner  following,  that  is  to  say:  That  a  quantity  of  land 
not  exceeding  120  sections  for  each  of  said  j-oads  and  branches,  and  included  within 
a  continuous  length  of  20  miles  of  each  of  said  roads  and  branches,  may  be  sold,  &c.' 
Does  this  section  give  to  the  State  120  sections  for  our  main  line,  and  another  120 
sections  for  our  branch  line,  in  advance  of  construction,  or  does  it  mean  that  120- 
sections  only  may  be  sold  for  account  of  both?" 

I  am  also  in  receipt  of  your  subsequent  letter  enclosing  opinion  of  Hon.  J.  Thomp- 
son, Secretary  of  Interior,  deciding  that  each  branch  is  to  be  treated  as  a  separate 
road.  It  is  unnecessary  for  me  to  recapitulate  the  arguments  of  the  Secretary,  or  to  ■ 
go  over  the  ground  already  gone  over  by  him ;  suffice  it  to  say,  that  I  entirely  agree 
with  the  Secretary  in  his  argument  and  his  conclusions.  I  tliinli  with  him,  that  the 
plainest  grammatical  construction  requires  that  eacii  branch  should  be  considered 
as  a  separate  road,  and  is  as  much  entitled  to  the  land  granted,  and  in  the  same  pro- 
portions, as  the  lines  denominated  roads  by  the  act.  AVhen,  therefore,  it  is  declared 
that  120  sections  for  each  road  and  branch  shall  be  sold,  I  entertain  no  doubt  that 
tlie  four  roads  and  two  branches  are  each  entitled  to  the  120  sections.  Not  only 
the  express  language  of  the  act  seems  to  require  this  construction,  but  the  objects 
to  be  provided  for  indicate  the  same  construction;  these  branches  are  arbitrarily 
termed  branches  in  the  act,  but  they  are  in  fact  separate  and  independent  enter- 
prises, equally  deserving  of  aid,  and  equally,  it  is  to  be  presumed,  within  the  con- 
templation of  Congress.  They  run  in  different  directions  from  the  main  lines- 
benefit  an  entirely  different  sectioB  of  the  country,  and  in  one  instance,  that  of  the 
Cedar  Valley  Eoad,  are  vested  in  distinct  companies.  It  is  difficult  to  perceive  any 
good  reason  which  could  have  influenced  Congress  while  granting  every  alternate 
secti6n  for  six  miles  on  each  side  of  the  Winona  and  St.  Peter  Road,  to  allot  only  an 
equal  amount  to  two  other  roads  each  of  equal  importance  to  that,  and  having  no 
necessary  connection  with  each  other.  Wliether  we  resort  to  tlie  motives  which 
prompted  the  law  or  the  objects  which  it  sought  to  promote;  whether  we  study  its- 
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letter  or  look  to  its  spirit  and  intent,  we  are  necessarily  led  to  the  same  conclusion, 
i.  e.,  that  each  branch  is,  for  the  purpose  of  receiving  its  share  of  the  Congressional 
grant,  a  separate  and  independent  road. 

You  state  in  your  letter  that  you  do  not  desire  my  opinion  as  Attorney  General 
but  in  my  professional  capacity,  and  that  you  desire  to  remunerate  me.  Although 
it  is  not  my  province  as  Attorney  General  to  advise  railroad  officers,  yet  as  this 
opinion,  or  rather  the  necessity  for  it,  grows  out  of  a  previous  opinion  to  the  Gov- 
ernor, I  have  deemed  it  proper  to  address  you  officially.  In  any  event,  as  the  ques- 
tion is  one,  as  you  say,  likely  to  arise  in  the  legislature  and  upon  which  my  official 
opinion  may  be  required,  I  should  deem  it  entirely  improper  to  give  you  my  views 
in  a  private  capacity,  and  to  receive  compensation  therefor. 

St.  Paul,  December  24th,*  1864.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor.: 

Sir:  Im  am  in  receipt  of  your  favor,  inquiring  what  is  the  salary  of  the  Warden 
of  the  State  prison?  and  referring  me  to  sec.  2,  chap.  ti8.  Laws  of  18t)4,  and  to  the 
first  and  thirty-eighth  clauses  of  the  general  appropriation  law  of  the  same  year. 
The  first  fixes  the  salary  at  $800,  the  latter  appropriates  $900,  or  so  much  as  may 
be  necessary  to  the  payment  of  the  salary  of  the  Warden.  Tliere  can  be  no  doubt 
that  his  salary  is  $800.  The  general  language  of  the  appropriation  bill  cannot  con- 
trol that  of  the  law  which  expressly  provides  the  amount  of  the  salary,  but  tliere 
is  no  conflict.  The  appropriation  law  does  not  absolutely  appropriate  $900,  but 
only  so  much  as  may  be  necessary.  You  also  inquire  whether  county  treasurers 
can  legally  deduct  fees  for  paying  over  moneys  belonging  to  the  school  fund  appor- 
tioned by  the  Secretary  of  ytate.  I  know  of  no  provision  of  law  authorizing  this. 
Sec.  3,  of  chap.  2,  Laws  of  1863,  contain,  I  believe,  the  last  amendment  on  the  sub- 
ject of  Treasurer's  fees,  and  1  see  nothing  in  that  section  authorizing  it. 

St.  Paul,  December  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 


H.  O.  Gale,  Esq.,  County  Auditor,  Hennepin  Co. : 

Dear  Sir:  I  am  in  receipt  of  your  favor,  stating  that  a  school  district  was  di- 
vided, and  that  the  two  divisions  were  afterwards  united ;  that  while  divided  one 
of  the  divisions — i.  e.,  a  new  district  created  out  of  a  portion  of  the  old  one — voted 
a  tax  to  build  a  school  house,  a  portion  of  which  has  been  collected  and  remains  in 
the  hands  of  tlie  officers  of  that  district  unexpended.  That  a  reunion  having  taken 
place,  it  is  proposed  to  equalize  the  burdens  of  the  united  district  by  voting  a  tax 
upon  that  portion  of  the  district  not  included  in  the  portion  voting  the  previous 
tax,  equal  in  amount,  or  an  equal  percentage,  to  the  latter.  The  po  wer  vested  in 
the  county  commissioners  of  changing  the  boundaries  of  existing  scliool  districts 
should  be  exercised  very  sparingly  and  with  great  caution.  The  freedom  with 
which  this  power  has  been  exercised  heretofore,  has,  I  have  no  doubt,  by  reason  of 
the  doubts  thrown  upon  the  tax  and  other  proceedings  of  districts,  been  productive 
of  great  evils.  I  am  of  opinion  that  the  course  proposed  in  this  case  cannot  be 
sustained.  The  law  contemplates  that  school  district  taxes  shall  be  levied  by  a  vote 
of  tlie  legal  voters  of  the  district,  and  that  every  voter  should  have  a  voice  in  the 
taxation  of  his  property  for  district  purposes. 

Kow  suppose  in  this  case  that  the  inhabitants  of  that  part  of  the  district  who 
have  already  voted  and  paid  their  portion  of  the  tax  are  in  the  majority,  lias  the 
citizen  of  that  portion  of  tlie  district  upon  wliich  the  balance  is  to  be  levied  any 
effective  voice? 

The  tax  already  levied  upon  a  portion  of  the  district  may  have  been  extravagant, 
yet  he  had  no  opportunity  to  vote  upon  it.  It  is  true  he  has  a  nominal  vote  upon 
the  question  of  raising  the  balance.     The  majority  who  have  no  interest  in  the  mat- 
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ter  except  to  compel  him  to  pay  an  equal  amount  with  that  which  they  have  volun- 
tarily paid,  will  have  the  power  and  the  inclination  to  vote  the  tax.  -Were  the  pre- 
vious tax  out  of  the  question,  I  suppose  no  one  would  contend  that  a  majority  of 
the  voters  of  the  district  could  assemble  and  vote  a  tax  upon  the  property  of  the 
minority  to  the  exclusion  of  that  of  the  majority.  How  can  the  fact  that  the  ma- 
jority have  heretofore,  without  consulting  the  minority,  seen  fit  voluntarily  to  do- 
nate an  equal  amount  for  the  same  purpose,  affect  the  question?  Or,  to  state  the 
question  in  another  form: 

Suppose  twenty  men  in  a  district  of  thirty  voters  raise  a  sum  of  $100  by  sub- 
scription among  themselves  for  the  purpose  of  building  a  school  house,  can  they 
call  a  meeting  and  vote  a  tax  upon  the  property  of  the  other  ten,  proportionate  to 
that  contributed  by  the  former?  If  this  question  must,  as  I  suppose,  be  answered 
in  the  negative,  I  see  no  distinction  between  this  case  and  that  stated  by  you  in 
principle.  It  matters  not  to  the  voters  of  the  portion  of  the  district  sought  to  be 
taxed  whether  the  amount  paid  by  the  other  portion  of  the  district  was  by  contri- 
bution or  by  pursuing  the  forms  of  levying  and  collecting  a  tax.  To  extend  the 
illustration  still  further — a  person  who  is  attached  to  a  district  after  a  vote  to  raise 
money  has  passed,  cannot  be  assessed  for  the  payment  of  it.  Richards  vs.  Daggett 
et  al.,  4  Mass.  536.  But  can  the  district  assemble  and  vote  the  same  per  centage 
upon  him  alone  as  they  have  already  done  upon  the  balance  of  the  district?  And 
if  not,  can  they  do  towards  a  number  what  they  cannot  do  towards  one?  which  is 
precisely  this  case.  Further,  the  only  power  conferred  by  law  upon  the  voters  of  a 
school  district  is  "to  vote  an  amount  of  money  to  be  raised  by  tax  on  the  taxable 
jjroperty  of  the  district."  School  districts  are  creatures  of  statute,  and  have  no 
powers  except  those  expressly  conferred.  School  District  vs.  Thompson,  5  Minn. 
280.  When,  therefore,  power  is  given  to  vote  a  tax  upon  the  taxable  property  of 
the  district,  it  means  all  the  taxable  property.    Sec.  26,  page  26,  Laws  of  1862. 

St.  Paul,  December  28th,  1864.  Q.  E.  COLE,  Atty.  Gen. 


Hon.  D.  Blakely,  Superintendent  of  Pablic  Instruction : 

Dear  Sir:  I  am  in  receipt  of  your  favor  enclosing  letter  from  L.  Clark,  desiring 
certain  information  with  reference  to  the  remedies  against  school  districts,  for  the 
payment  of  debts,  &c.  As  the  question  is  one  of  general  importance,  and  comes  to 
me  through  an  officer  entitled  to  an  opinion,  I  shall  not  hesitate  to  reply;  but  I  de- 
sire to  remind  you  in  this  connection,  that  as  public  officers  the  law  makes  it  our 
duty  to  advise  school  district  officers,  when  the  application  is  made  through  the 
proper  channel,  viz.,  the  county  auditor,  (chap.  1,  sec.  37,  Laws  of  1862,)  but  it  is  no 
part  of  our  duty  lo  advise  private  citizens,  who,  having  claims  against  school  dis- 
tricts, desire  advice  as  to  the  mode  of  collecting  them.     It  is  asked: 

1st.  Is  a  school  house  built  by  the  district  upon  land  owned  by  the  district  sut)- 
ject  to  sale  on  execution  ?  It  is.  Such  property  is  exempt  from  taxes  and  assess- 
ment, but  not  from  sale  on  execution. 

2d.  Have  the  district  board  authority  to  bind  the  district  for  any  indebtedness 
of  said  district  by  signing  their  names  to  said  note  as  officers  of  the  district,  with- 
out the  district  first  voting  that  they  should  do  so?  I  am  of  opinion  that  not  only 
have  the  trustees  no  snch  power^  but  that  the  district  has  itself  no  power  to  confer 
such  authority  upon  the  trustees.  In  the  case  of  the  School  District  v.  Thompson, 
3  Minn.  280,  the  court,  while  not  expressly  deciding  the  point,  more  than  intimate 
the  opinion  that  no  such  power  exists;  and  the  reasoning  upon  which  the  opinion 
is  based,  and  the  authorities  cited  in  support  of  it,  abundantly  sustain  the  position. 

3d.  If  said  board  should  give  such  note  and  simply  sign  their  names  to  it,  and 
afterwards,  in  order  that  the  party  can  dispose  of  it,  add  their  official  title,  and  the 
note  is  sued  and  judgment  obtained  and  execution  issue,  will  the  execution  lie  as 
against  the  school  house,  and  if  the  house  is  sold  is  the  sale  good  and  valid  in  law? 
If  a  district  has  a  legal  defence  to  the  note,  it  must  appear  and  interpose  it  when 
sued;  and  if  the  district  neglects  to  interpose  such  defense  at  the  proper  time,  and 
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judgment  is  entered  by  default,  its  rights  are  gone,  and  the  judgment  (unless  an 
appeal  or  writ  of  error  is  taken  in  season)  is  as  binding  on  the  district  as  tliough 
no  defence  had  ever  existed. 

4th.  If  not,  how  can  a  debt  be  collected  of  a  school  district  ?  The  answers  to  the 
preceding  questions  render  an  answer  to  this  question  unnecessary.  Wliile  upon 
the  subject,  however,  it  may  be  well  to  remark,  that  school  districts  are  quasi  corpo- 
rations, having  no  corporate  fund,  and  by  the  common  law  every  member  of  such 
a  corporation,  i.  e.,  every  citizen  of  such  district,  is  liable  for  its  debts,  and  an  exe- 
cution may  be  levied  on  the  individual  property  of  any  citizen.  Sees.  24,  35,  629, 
Augell  on  Corporations ;  Merchants'  Bank  v.  Cook,  4  Pick.  414. 

This  common  law  rule  has  been  abrogated  by  statute  in  the  case  of  counties,  but 
not  as  respects  school  districts. 

St.  Paul,  December  29th,  1864.  G.  E.  COLE,  Atty  Gen. 


H.  J.  Horn,  Esq.,  County  Attorney,  Ramsey  County : 

Sir:  I  am  in  receipt  of  your  favor  making  the  following  inquiry:  "  Can  a  bank 
organized  under  the  Kational  Banking  Law  be  taxed  by  or  under  the  State  Law, 
for  the  amount  of  discounts  or  bills  receivable,  moneys  loaned  or  deposited,  etc.,  in 
accordance  with  the  provisions  of  our  State  Law  in  regard  to  listing  the  capital 
of  banks  and  brokers?" 

Sec.  41  of  the  act  of  Congress  of  June  3,  1864,  Statutes  at  Large,  1863-4,  page 
112,  provides  tliat  "  in  lieu  of  all  existing  taxes,  every  such  association  shall  pay  to  the 
Treasurer  of  the  United  States  a  duty  of  one-half  of  one  per  cent.,"  &c.,  and  provides 
further  that  "  nothing  in  this  act  shall  be  construed  to  prevent  all  the  shares  in 
such  associations  held  by  any  person  or  body  corporate  from  being  included  in  the 
valuation  of  the  personal  property  of  such  person  or  association  in  the  assessment 
of  taxes  imposed  by  or  under  State  authority,  at  the  place  where  said  bank 
is  located  and  not  elsewhere,"  &c.,  and  provides  further  that  "  the  taxes  so  imposed 
under  the  laws  of  any  state  shall  not  exceed  the  rate  imposed  upon  the  shares  in  any 
of  the  banks  organized  under  the  authority  of  the  State  where  such  association  is 
located."  These  provisions,  as  it  seems  to  me,  contain  a  strong  implication  that 
those  banks  are  not  subject  to  State  taxation  except  as  therein  expressly  permitted ; 
they  embrace  not  only  a  bare  permission  or  consent  to  their  taxation  by  State  author- 
ity, but  that  permission  is  coupled  with  numerous  restrictions  and  regulations  as  to 
manner  and  plan  of  exercising  the  rights  by  the  State,  and  would  seem  to  indicate 
an  intention  to  limit  State  taxation  to  such  modes  as  are  therein  prescribed.  I  do 
not  deem  it  necessary  to  determine  this  question  definitely,  as  the  answer  to  your 
question  hardly  seems  to  require  it. 

It  would  seem  that  the  decision  of  the  question  referred  to  me  may  be  arrived  at 
by  a  reference  to  the  state  law  alone.  Sec.  54  of  the  tax  law  (chap.  1,  Laws  1860) 
and  the  following  sections,  whicli  specifically  provide  for  the  taxation  of  banks,  by 
taxation  of  loans,  discounts,  &c.,  are  expressly  confined  in  their  operation  to  banks 
incorporated  under  the  laws  of  this  State,  and  confer,  so  far  as  I  have  been  able  to 
discover,  no  authority  upon  the  oflflcers  of  the  State  or  county  to  tax  in  that  man- 
ner corporations  organized  under  the  laws  of  another  State  or  of  the  United  States. 

On  the  other  hand,  provision  is  made  by  sec.  2  of  the  tax  law  for  the  taxation  of 
all  shares  in  any  corporation  for  the  taxation  of  which  no  special  provision  is  made 
by  law.  See  also  subdivision  9  of  sec.  3.  Under  these  provisions  shares  in  bank- 
ing corporations  organized  under  the  laws  of  another  State,  and  held  by  citizens  of 
this  State,  may  doubtless  be  taxed.  In  order,  however,  to  conform  to  the  provisions 
of  the  act  of  Congress-  it  will  be  necessary  to  make  certain  changes  in  our  present 
tax  law,  before  even  this  mode  of  taxation  can  be  applied  to  banks  organized  under 
that  act,  as  by  its  provisions  the  shares  must  be  taxed  at  the  place  where  the  bank 
is  located. 

St.  Paul,  January  5th,  1865.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Oscar  Taylor,  County  Attorney,  Stearns  County : 

Dear  .Sik:  I  am  in  receipt  of  your  favor  of  recent  date  stating  that  on  July 
9tli,  1864,  tlie  county  commissioners  of  iStearns  county  conveyed  by  deed  to  one 
Josepli  Bolter  certain  parcels  ot  land  in  St.  Cloud;  that  prior  to  the  execution  of  the 
deed  the  assessor  had  completed  and  returned  his  assessment  to  the  county  auditor, 
but  that  the  county  board  of  equalization  ordered  the  assessor  to  make  an  amended 
or  supplemental  return  and  assessment  of  these  lots;  and  you  inquire  if  this  assess- 
ment was  legally  made.  The  assessor  is  required  to  make  his  return  on  or  before 
the  1st  Monday  in  August,  at  which  time  taxes  become  a  lien  upon  proporty;  all 
property  therefore  becoming  subject  to  taxation  prior  to  that  time  may  be  legally 
assessed,  provided  the  assessment  and  return  is  made  prior  to  the  first  Monday  in 
August.  Any  return  or  assessment  made  after  that  time  is  void.  The  assessment 
rolls  are  imperatively  required  to  be  filed  on  or  before  that  day.  To  this  rule,  how- 
ever, there  is  this  exception,  that  if  the  county  auditor  shall  discover  that  any  tract  of 
land  or  town  lot  has  been  omitted  in  the  return  of  the  assessor,  he  shall  add  the  same 
to  his  list  of  real  property,  with  the  name  of  the  owner,  and  shall  forthwith  notify 
the  assessor  in  whose  return  such  omission  occurred,  who  shall  forthwith  proceed 
to  ascertain  and  return  to  the  county  auditor  the  value  thereof.  Sec.  31,  Laws 
1860. 

If  this  has  been  done,  I  think  the  proceedings  regular;  but  it  will  be  seen  that  it 
is  the  auditor's  duty  to  attend  to  this,  and  the  board  of  equalization  as  such  do  not 
seem  to  have  any  jurisdiction  of  the  matter. 

St.  Paul,  January  24th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  C.  D.  Sherwood,  President  of  the  Senate: 

Sir:  I  am  in  receipt  of  a  series  of  resolutions  adopted  by  th«  Senate,  requesting 
my  opinion  upon  certain  propositions  therein  submitted.  I  shall  answer  them  ill 
their  order. 

1st.  Whether  the  person  named  in  the  act  of  the  Legislative  Assembly  of  the 
Territory  of  Minnesota,  entitled  "A  bill  for  an  act  entitled  'An  act  to  incorporate  the 
^Nebraska  and  Lake  Superior  Railroad  Company,'  approved  May  23d,  1857,"  ever  be- 
came a  legally  constituted  corporation.  If  so,  when  and  by  what  act ;  and  was  it 
competent  for  the  legislature  of  the  State,  by  amendment  of  said  act,  to  transfer 
their  corporate  rights  and  franchises  to  others  without  their  consent  ?  The  act  re- 
ferred to  in  this  resolution,  conferred  upon  the  persons  therein  named,  extensive 
and  important  corporate  powers  and  priviliges,  upon  the  condition  embodied  in  sec- 
tion 19  of  the  act,  viz. :  "  The  said  company  shall  give  notice  in  writing  to  the  Gov- 
ernor of  said  Territory  on  or  before  the  first  day  of  January,  1858,  of  their  intention 
to  proceed  under  the  provisions  of  this  act,  and  in  case  of  their  failure  to  give  such 
notice,  the  act  and  all  the  powers  herein  granted  shall  become  null  and  void."  A  char- 
ter is  a  contract  between  the  sovereign  power  from  which  it  emanates  and  the  cor- 
porators upon  whom  it  is  eonfewed.  Until,  therefore,  the  indispensable  prerequi- 
site to  a  valid  contract,  the  assent  of  both  the  contracting  parties,  exists,  it  is  a 
mere  nullity.  The  acceptance  of  the  charter  is  as  vital  to  the  existence  of  the  cor- 
poration as  the  charter  itself. 

In  cases  where  no  special  provision  for  a  formal  acceptance  is  contained  in  the 
charter  the  acceptance  of  a  grant  of  important  and  beneficial  privileges  will  usually 
be  presumed.  Bank  of  U.  S.  v.  Dandridge,  12  Wheaton,  164.  When,  however,  the 
time,  manner,  and  form  of  the  acceptance  is  explicitly  prescribed  by  the  charter, 
and  it  is  declared  that  if  not  so  accepted  all  the' corporate  powers  intended  to  be 
conferred  shall  become  null  and  void,  I  entertain  no  doubt  that  a  compliance  with 
the  terms  of  the  charter  in  that  particular  is  a  condition  precedent  to  the  vesting  of 
any  corporate  powers.  The  Brookville  and  Greenburg  Turnpike  Co.  vs.  McCarty,  8 
Indiana  R.,  392. 

It  was  said  by  the  court  in  the  case  of  Head  vs.  Providence  Insurance  Co.,  2 
Cranch,  127,  that  the  act  of  incorporation  is  to  the  corporators  an  enabling  act;  it 
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gives  them  all  the  powers  they  possess ;  it  enables  them  to  contract,  and  when  it 
prescribes  to  thera  a  mode  of  contracting,  they  must  observe  that  mode,  or  tlie  in- 
strument no  more  creates  a  contract  than  if  the  body  had  never  been  incorporated. 
This  principle,  1  think,  applies  with  equal  force  to  the  contract  from  whence  all 
their  powers  are  derived.  The  legislature  may  impose  upon  its  own  grant  any  con- 
ditions which  it  pleases,  and  the  neglect  to  comply  with  them  effectually  rebuts  the 
presumption  of  acceptance  which  would  have  attached  in  the  absence  of  the  condi- 
tion, if,  therefore,  the  corporators  in  the  bill  referred  to  never  accepted  the  grant 
In  the  manner  prescribed,  the  intended  franchises  acquired  no  vitality,  the  law  be- 
came as  effectually  null  as  if  it  had  never  been  passed,  and  there  being  nothing 
to  revive  or  amend,  could  not  be  revived  or  amended  in  any  case  in  which  a  new 
law  on  the  same  subject  could  not  be  constitutionally  enacted.  State  vs.  Dawson, 
16  Indiana,  40. 

Whether  the  acceptance  of  the  corporators  was  filed  with  the  Governor  within 
the  time  prescribed  is  perhaps  at  this  distance  of  time  difficujt  to  decide.  The  ex- 
ecutive journals  are  silent  upon  the  subject;  very  few  Territorial  papers  remain  on 
file  in  the  executive  office,  and  a  somewhat  careful  examination  has  failed  to  dis- 
close any  paper  of  the  character  referred  to.  I  have,  however,  discovered  a  paper 
purporting  to  be  a  letter  to  Governor  Bamsey,  dated  and  filed  at  about  the  time  of 
the  passage  of  the  act  to  amend  the  act  entitled  "An  act  to  incorporate  the  Nebraska 
and  Lake  Superior  Railroad  Company,"  approved  March  8th,  1861,  and  signed  by 
"C.  W.  Iddings,  William  Wallace  and  Alfred  J.  Hill,"  stating  that  a  majority  of  the 
corporators  of  the  Nebraska  and  Lake  Superior  road  did  file  a  notice  of  their  inten- 
tion to  proceed  under  the  provisions  of  the  act,  a  few  days  after  the  passage  of  the 
act,  and  prior  to  January  1st,  1858.  These  gentlemen  do  not  appear  to  be  corpora- 
tors under  the  act,  and  of  their  means  of  knowledge  I  am  not  advised. 

Assuming  that  such  notice  was  filed,  the  contract  became  perfect.  It  vested  ex- 
tensive franchises  in  the  corporators,  of  which  they  certainly  could  not  be  deprived 
without  their  consent,  save  by  forfeiture  judicially  declared.  Town  vs.  Bank  of 
Biver  Baisin,  2  Douglass,  (Mich.)  538. 

A  mere  misuser  or  nonuser  of  its  franchises  will  not  work  a  dissolution  of  a  cor- 
poration, nor  deprive  the  corporators  of  their  vested  rights  until  the  default  has 
been  judicially  ascertained  and  declared.    2  Kent,  Com.  312. 

2d.  Whether  the  act  of  the  legislature  of  the  State  of  Minnesota  entitled  "An  act 
to  amend  an  act  entitled  'An  act  to  incorporate  the  Nebraska  and  Lake  Superior 
Bailroad  Company,'  approved  March  8th,  1861,"  is  or  is  not  in  conflict  with  the  con- 
stitution of  this  State,  or  of  the  United  States ;  and  whether,  by  virtue  of  said  last 
named  act,  the  persons  therein  named,  or  any  persons,  have  acquired  any  property, 
rights  or  powers  ?  I  think  that  I  have  already  shown  that  if  the  charter  was  ever 
legally  accepted,  the  corporators  acquired  certain  rights  of  property  under  the  con- 
tract thus  made  between  the  Territory  and  themselves,  and  that  a  law  impairing 
the  obligation  of  that  contract,  and  seeking  to  divest  them  of  such  rights  without 
their  consent,  or  without  a  determination  of  their  franchises  by  forfeiture,  would 
be  a  palpable  violation  of  the  clause  of  the  constitution  of  the  United  States,  pro- 
hibiting the  enactment  of  any  State  law  impairing  the  obligation  of  contracts. 
Whether  any  provision  of  the  constitution  of  the  State  is  in  conflict  with  the  law 
in  question,  remains  to  be  considered. 

Section  2  of  article  10  of  the  constitution  of  the  State  is  as  follows:  "No  corpo- 
ration shall  be  formed  under  special  acts,  except  for  municipal  purposes."  Thi.s 
clause  by  no  means  prohibits  the  amendment  or  modification  of  a  charter  having 
its  origin  prior  to  the  adoption  of  the  constitution.  The  distinction  between  a 
new  charter  and  the  renewal  of  an  old  one  is  fully  recognized  by  authority.  "  The 
extension  of  a  charter  as  to  time,  the  increase  of  the  capital  of  a  corporation,  the 
curing  of  any  informalities,  the  waiving  of  any  supposed  forfeitures,  in  sliort,  any 
amendments  or  modifications  within  the  scope  of  the  original  charter,  the  better  to 
enable  the  company  to  fulfill  the  object  of  its  creation  and  to  adapt  itself  to  change 
of  time  and  circumstances,  are  the  legitimate  exercise  of  legislative  power,  upon 
the  principle  that  every  grant  or  concession  of  power  carries  with  it,  by  necessary 
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implication,  all  others  essential  to  the  efficient  exercise  of  that  granted."    People  vs. 
Marshall,  1  Gilman,  Illinois,  672. 

Keeping  these  principles  in  view,  the  only  question  which  would  seem  to  arise,  is 
this :  Are  the  subjects  of  the  act  in  question,  so  far  within  the  general  scope  of 
the  original  charter  as  to  entitle  them  to  be  regarded  as  the  legitimate  exercise  of 
the  legislative  power  of  amendment;  or  is  the  law  instead  of  being  an  amendment 
to  facilitate  and  afford  increased  advantages  to  the  company  in  the  prosecution  of 
its  enterprise,  in  reality  the  inauguration  of  a  new  and  distinct  undertaking,  hav- 
ing no  necessary  connection  or  relation  to  the  original  one,  seeking  shelter  from 
the  constitutional  inhibition  under  the  provisions  of  an  old  and  obsolete  charter, 
which,  not  only  in  its  entire  scope  and  object,  but  in  its  name  even,  has  been  so  al- 
tered as  to  destroy  its  identity? 

Is  the  enterprise  sought  to  be  inaugurated  by  the  act  of  1861  the  same  in  its  gen- 
eral scope  and  purpose  as  that  of  1857,  or  is  it  a  new  and  different  one?  Upon  the 
answer  will  depend  tiie  validity  of  the  former  enactment.  The  bill  incorporating 
the  Nebraska  aud  Lake  Superior  Railroad  Company,  (sec.  2,  p.  323,  Laws  of  Extra 
Session  1857,)  authorized  the  corporation  "to  construct  and  operate,  to  alter  the  line 
thereof  without  changing  the  eastern  terminus,  a  railroad  to  commence  at  some  con- 
venient point  or  place  within  the  territory  of  Minnesota,  at  the  west  end  of  Lake 
Superior  or  on  Superior  Bay,  in  said  territory,  or  on  the  Bay  of  St.  Louis,  in  the  ter- 
ritory of  Minnesota,  and  running  thence  westerly  within  said  territory  via  Sheyenne 
City  to  the  Nebraska  line,  or  such  route  as  the  corporators  may  deem  most  expedient, 
with  a  branch  from  some  point  east  of  the  Mississippi,  to  the  Wisconsin  State  line 
at  Taylor  Falls." 

So  long  as  the  leading  object  of  the  bill  is  preserved,  so  long  as  the  identity  of  the 
enterprise  is  not  destroyed,  so  long  as  a  road  intended  to  secure  the  advantages  of 
a  particular  line  of  travel  and  transportation  is  not  so  changed  as  to  defeat  that 
general  object,  it  may  be  admitted  that  any  amendment  tending  to  the  more  con- 
venient prosecution  of  the  enterprise  is  within  the  power  of  the  legislature.  It 
should  be  remembered  that  at  the  period  of  the  passage  of  the  original  charter,  Minne- 
sota comprised  the  present  State  and  most  of  the  present  territory  of  Dakota,  and  was 
bounded  on  the  entire  extent  of  her  western  line  by  the  territory  of  Nebraska,  since 
organized  into  the  territories  of  Idaho  and  Montana.  In  order  to  ascertain  the  real 
intent  of  the  legislature,  it  will  be  necessary  to  refer  to  the  maps  of  that  period. 
Nebraska  was  then  a  wilderness,  and  it  was  impossible  to  determine  at  what  point 
on  the  line  of  that  territory  it  would  be  desirable  to  fix  the  western  terminus  of  the 
road,  hence  that  point  was  left  to  the  selection  of  the  company;  so  also,  in  view  of 
the  selection  of  some  point  on  the  line  which  might  render  it  inexpedient  to  con- 
struct the  road  to  Sheyenne  City,  the  company  were  authorized  to  adopt  such  other 
route  as  they  should  find  most  convenient;  but  the  identity  of  the  road  could  not  be 
destroyed  either  by  the  company  under  the  charter  or  since  the  adoption  of  the  con- 
stitution by  the  legislature.  The  leading  idea  of  the  bill,  that  which  gave  name  and 
character  to  the  enterprise,  was  the  construction  of  a  railroad  from  Lake  Superior, 
through  the  then  territory  of  Minnesota,  in  a  general  westerly  direction,  to  the  Ne- 
braska line,  as  then  located. 

Is  this  idea  preserved,  or  indeed  can  such  a  road  be  constructed  under  the  pro- 
visions of  the  present  bill?  The  bill  of  1861,  which  purports  to  be  an  amendment 
of  that  of  1857,  (p.  201,  Session  Laws  of  1861,)  first  changes  the  name  of  the  company 
from  the  "Nebraska  and  Lake  Superior"  to  the  "Lake  Superior  and  Mississippi 
Bailroad  Company;"  second,  it  strikes  out  with  one  exception,  all  of  the  old  corpo- 
rators and  inserts  new  ones;  third,  instead  of  a  road  from  Lake  Superior  westerly 
to  Nebraska,  as  it  was  in  1857,  with  a  branch  to  Taylor's  Falls,  it  provides  for  a 
road  from  the  west  end  of  Lake  Superior,  by  the  most  feasible  route  within  the  State, 
to  some  point  on  the  Mississippi,  with  the  right  to  extend  the  same  to  the  Minne- 
sota river,  and  with  the  right  to  construct  a  branch  to  the  navigable  waters  of  the 
St.  Croix.  In  short,  so  indefinite  are  the  terms  of  the  bill  that  the  company  may 
construct  a  road  to  almost  every  important  point  in  the  State,  except  in  the  direc- 
tion required  by  the  original  bill. 
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This  right  of  the  legislature  to  change  the  terminus  of  the  road,  to  a  limited  ex- 
tent, and  so  long  as  it  is  substantially  the  same  road  as  before,  is  not  denied;  but  by 
the  iDill  in  question  the  company  have  the  power,  and  it  is  its  avowed  intention, 
recognized  by  the  Legislature,  (see  ch.  49,  Special  Laws,  1864,)  not  to  build  the  road 
to  what  was  in  1857  Nebraslsa,  but  to  swing  the  road  round  from  its  original  direc- 
tion to  a  southerly  one,  and  construct  a  road  from  Lake  Superior  to  St.  Paul,  an  en- 
terprise as  utterly  and  entirely  dissimilar  as  any  two  railroads  can  be.  The  act  of 
1864  is  also,  in  effect,  an  amendment  to  the  charter,  and  fixes  the  terminus  at  St. 
Paul.  10  Ohio  State  R.,  57.  It  is  true  that  both  the  original  act  and  the  amended 
one  provide  for  the  construction  of  a  railroad,  but  here  the  resemblance  ceases.  In 
every  other  respect  there  is  the  broadest  possible  difference.  The  power  to  prose- 
ecute  the  original  enterprise  is  without  their  consent  and  without  any  declared  for- 
feiture, taken  away  from  the  original  corporators  and  the  power  to  enter  upon 
another  and  a  different  one,  is  vested  in  a  new  and  a  distinct  board  of  corporators, 
under  a  new  and  dissimilar  corporate  name. 

It  is  an  established  principle,  that  that  which  cannot  be  done  directly  cannot  be 
done  indirectly.  If  new  corporate  franchises  cannot  be  created  and  conferred  by  a 
bill  ostensibly  for  the  purpose,  under  the  constitution,  they  cannot  be  created  and 
conferred  by  styling  the  act  creating  them  an  amendment. 

I  suppose  it  would  not  be  seriously  contended  that  under  a  colorable  pretence  of 
amendment  the  Legislature  may  so  amend  an  old  and  obsolete  charter  for  a  railroad, 
as  to  establish  a  bank  or  insurance  company;  or,  to  confine  myself  to  the  matter  of 
railroads,  would  it  be  competent  for  the  Legislature  to  amend  a  territorial  charter 
authorizing  the  construction  of  a  road  from  St.  Paul  to  St.  Anthony,  by  depriving 
the  company  of  that  power,  and  conferring  in  its  stead  power  to  construct  a  road 
from  Winona  to  Rochester?  But  the  distinction  between  these  cases  and  the  one 
under  consideration  is  not  very  obvious  in  principle.  If  this  liberty  of  amendment 
is  to  pass  unquestioned,  the  constitutional  prohibition  is  of  little  avail,  as  there  are 
obsolete  charters  enough  upon  the  territorial  statute  books  to  furnish  franchises  for 
every  variety  of  corporation,  and  in  sufBcient  quantity  to  meet  the  real  or  fancied 
wants  of  the  community.  If  a  new  name,  new.  corporators  and  a  new  enterprise 
are  not  equivalent  to  a  new  corporation,  I  am  at  a  loss  to  perceive  what  is. 

The  Supreme  Court  of  Iowa  have  gone  to  the  length  of  holding,  that  a  constitu- 
tional provision  of  the  charter  I  am  considering,  not  only  prohibits  the  creation  of 
a  new  corporation,  but  that  in  that  is  included  by  implication  an  absolute  prohibi- 
tion against  the  amendment  in  any  form  of  a  corporation  incorporated  prior  to  the 
adoption  of  the  constitution.  Ex  parte  Prity,  9  Iowa,  30.  The  court  put  as  an  ex- 
treme case  one  like  that  under  discussion,  and  assuming  that  the  unconstitutionality 
of  an  amendment,  which  essentially  changes  the  character  of  the  corporation,  can- 
not be  denied,  they  infer  that  no  amendment  whatever  is  allowable. 

In  striking  contrast  with  this  narrow  and  illiberal  view  of  the  subject,  is  the  de- 
cision of  the  Supreme  Court  of  California,  who,  while  they  by  no  means  hold  that  a 
bill  like  the  one  in  question  could  be  sustained  upon  constitutional  grounds,  have 
laid  down  the  broad  principle  "  That  the  constitution,  while  prohibiting  the  creation 
of  corporations  by  special  act,  does  not  prohibit  the  grant  by  the  Legislature  of  spe- 
cial privileges;  that  therefore  a  party  has  only  to  become  incorporated  under  the 
general  law,  and  the  corporation  being  thus  ushered  into  being,  the  constitution  is 
satisfied,  and  the  Legislature  may  then  grant  to  it  the  most  extensive  and  important 
special  privileges."  California  State  Telegraph  Co.  v.  Alta  Telegraph  Co.,  22  Cal., 
398. 

Between  these  extremes,  the  one  operating  to  absolutely  tie  the  hands  of  the  Leg- 
islature in  matters  of  this  nature,  and  the  other  to  destroy  the  efficacy  of  the  con- 
stitutional provision  by  a  very  simple  process  of  evasion,  stands  the  case  of  the 
People  vs.  Marshall,  decided  by  the  Supreme  Court  of  Illinois,  whose  principles  I 
have  adopted  as  most  consonant  with  reason  and  the  analogies  of  the  law.  It  occurs 
to  me  that  the  fairest  test  of  the  question,  as  to  whether  the  bill  in  question  i§ 
really  a  legitimate  amendment  or  the  creation  of  a  new  corporation  under  the  form 
of  an  amendment,  is  to  consider  whether  the  amendment  might  legitimately  be  made 
13 
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without  releasing  a  subscriber  to  the  stock  of  the  original  company  from  his  obliga- 
tions. If  it  is  an  amendment  within  the  scope  of  the  original  charter,  it  would  be 
binding  upon  the  stockholder,  but  if  it  inaugurates  a  new  and  diatinct  enterprise  it 
would  not.  If  this  test  is  properly  applicable,  the  authorities  have  no  room  for 
doubt  of  the  correctness  of  the  previous  reasoning. 

In  the  case  of  Blunt  vs.  Sangamon  Railroad  Co.,  13  111.,  504,  the  original  charter 
provided  for  a  road  running  from  Alton,  on  the  Mississippi,  by  the  way  of  Carlineville 
and  Xew  Berlin  to  Springfield;  the  amendment  struck  out  Carlineville  and  New 
Berlin,  and  provided  that  the  road  should  run  direct  to  Springfield.  The  court  held 
the  amendment  within  the  general  scope  and  object  of  the  bill,  but  distinguished 
between  that  and  one  which  essentially  changes  the  nature  or  objects  of  a  corpora- 
tion. 

They  say:  "A  road  intended  to  secure  the  advantages  of  a  particular  line  of 
travel  and  transportation  cannot  be  so  changed  as  to  defeat  that  general  object. 
The  corporation  must  remain  substantially  the  same  and  be  designed  to  accomplish 
the  same  general  purposes  and  subserve  the  same  general  interests.  The  termini 
of  the  road  remain  the  same;  the  straightening  the  line  of  the  road,  the  location  of 
a  bridge  at  a  different  place  on  a  stream,  or  a  deviation  in  the  route  from  an  inter- 
mediate point,  will  not  have  the  effect  to  destroy  or  impair  the  contract  between 
the  corporation  and  the  corporators.  Such  amendments  may  be  made  as  may  be 
considered  useful  to  the  public  and  beneficial  to  the  corporation,  and  which  will  not 
divert  its  property  to  new  and  different  purposes ;  but  if  the  charter  had  been  so 
amended  as  to  authorize  the  construction  of  a  road  from  Alton  to  Vandalia  or 
Shelbyville,  or  from  Springfield  to  Bardstown  or  Peoria,  instead  of  the  one  origi- 
nally designated,  the  company  would  be  committed  to  a  new  and  different  enter- 
prise, and  the  stockholders  might,  with  much  force  and  justice,  say  this  is  not  the 
undertaking  in  which  we  agreed  to  invest  our  funds.  Halford  and  New  Hamp- 
shire Railroad  Co.  vs.  Croswell,  5  Hill,  383;  Blunt  vs.  Alton  and  Sangamon  Rail- 
road Co.,  13  111.,  504 ;  Marietta  and  Cincinnati  Railroad  Co.  vs.  Elliott,  10  Ohio  St. 
Rep'ts  46." 

For  these  reasons,  therefore,  I  am  of  opinion  that  the  act  of  1861  is  of  no  valid- 
ity, so  far  at  least  as  it  is  an  attempt  to  confer  upon  the  corporators  new  corporate 
franchises.  It  has  been  urged  that  if  the  charter  is  void  the  same  principles  will 
apply  to  every  land  grant  road  in  the  State.  There  is  a  broad  distinction  between 
the  cases,  which  illustrates  the  fallacy  of  this  position.  It  should  be  borne  in  mind 
that  the  point  of  the  decision  upon  the  bill  in  question  is  the  admission  of  the  right 
to  modify  and  amend  the  original  charter,  keeping  within  its  general  scope  and  ob- 
ject ;  and  the  denial  of  the  power  under  pretence  of  amendment  to  depart  from  that 
object  and  create  substantially  new.  corporate  franchises.  The  land  grant  roads, 
created  prior  to  the  constitution  were  objects  of  special  regard  in  framing  that  in- 
strument. A  loan  of  State  credit  in  aid  of  these  enterprises  was  therein  provided 
for,  and  the  several  companies  were  authorized  and  required  to  execute  a  mortgage 
upon  their  lands  and  franchises  to  secure  the  State  for  this  loan.  It  must  have 
been  within  the  contemplation  of  the  framers  of  that  instrument,  that  in  case  of 
the  foreclosure  of  that  mortgage,  which  the  Governor  was  required  upon  their  de- 
fault to  cause  to  be  made,  the  State  might  be  compelled  for  her  own  protection  to 
become  the  purchaser. 

If  so,  it  could  not  have  been  intended  that  the  valuable  rights  necessary  for  the 
successful  prosecution  of  these  important  enterprises,  should  be  merged  and  de- 
stroyed by  the  very  action  -which  the  State  would  be  obliged  to  take  for  their  pres- 
ervation and  her  own  security ;  if  so,  the  means  of  securing  their  completion  would 
be  converted  into  a  potent  instrument  for  their  destruction. 

The  act  of  August  13, 1858,  framed  by  the  same  legislature  which  framed  the 
arnendment  to  the  constitution,  and  being  upon  the  same  subject,  to  be  construed 
with  it,  authorized  the  purchasers  or  their  assigns,  at  a  sale  upon  foreclosure,  to  or- 
ganize under  the  original  charter,  with  all  the  rights,  powers  and  franchises  of  the 
original  corporators.  The  act  of  June,  1860,  authorized  a  purchase  by  the  State.' 
The  assigns  of  the  State  therefore  were,  by  the  act  of  1858,  authorized  to  organize 
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under  the  original  charter,  with  all  the  corporate  powers  of  the  old  company,  with- 
out any  further  legislative  action;  hence,  a  mere  assignment  by  the  State  of  the 
riglits  acquired  under  foreclosure,  would  have  vested  all  the  corporate  franchises 
of  the  land  grant  companies  in  her  assigns.  Hosier  vs.  Hilton,  15  Barbour,  Sup. 
Ct.  Kepts. 

It  is  to  be  observed  that  the  rights  of  the  State  and  her  assigns,  in  these  cases, 
rest  for  their  validity  upon  the  mortgage  of  the  company  and  its  subsequent  fore- 
closure, and  are  essentially  different  from  rights  acquired  by  a  forfeiture  by  the 
company  by  misuser  or  nonuser.  Even  in  the  case  of  a  forfeiture  judicially  de- 
clared, and  the  franchises  seized  into  the  hands  of  the  State,  or  of  a  surrender  by 
the  voluntary  act  of  the  company,  the  franchises  are  not  merged  or  destroyed,  but 
exist  in  the  hands  of  the  State,  and  may  be  granted  to  the  same  or  a  new  set  of  cor- 
porators. King  vs.  Passniore,  3  Tenn.  Repts.,  199;  Pierce  vs.  Emorv,  32  N.  H., 
507;  State  Bank  vs.  State,  1  Blackf.,  267. 

Although  there  is  little  analogy  between  these  cases  and  that  of  the  State  becom- 
ing a  purchaser  on  a  foreclosure  of  a  mortgage  executed  by  the  company,  it  is  appar- 
ent that  if  the  franchises  are  not  merged  in  such  cases  there  can  be  no  propriety  in 
-asserting  such  merger  in  a  case  like  that  of  tlie  land  grant  roads,  where  the  amend- 
ment of  the  constitution,  the  act  of  August  12,  1858,  and  that  of  June,  1860,  con- 
stitute a  connected  series  of  acts  upon  the  same  subject,  all  indicating,  by  the 
strongest  possible  implication,  the  intention  of  both  the  framers  of  the  amendment 
and  the  legislature  to  preserve  the  franchises  of  the  land  grant  roads  for  the  prose- 
cution of  those  enterprises. 

The  subject  of  railroad  mortgages  is  as  yet  new  in  this  country,  and  very  few  ju- 
dicial decisions  shed  much  light  upon  it. 

The  case  of  Pierce  vs.  Emory,  32  N.  H.,  484,  is  the  most  instructive  one  which 
has  yet  arisen  in  this  country,  and  illustrates  very  fully  the  position  of  parties  tak- 
ing under  the  mortgages  of  the  land  grant  companies.  The  court  say:  "The  pur- 
chasers, under  the  deed  of  the  trustees  acquire  all  the  rights,  franchises,  powers 
and  privileges  which  said  corporation  possessed,  and  the  use  of  said  railroad,  with  all 
its  property  and  right  of  property,  for  the  same  purposes  and  to  the  same  extent  that 
said  corporation  could  use  the  same  if  said  deeds  had  not  been  made,  subject  to  the 
same  liabilities  as  to  the  use  of  said  railroad,  that  said  corporation  would  be  under 
if  said  deed  had  not  been  made."  Thus  far  the  court  quote  the  law,  which  is  sub- 
stantially similar  to  the  law  of  1858,  to  which  1  have  referred.  They  proceed:  "All 
the  rights  and  franchises  of  the  corporation  and  the  use  of  the  road,  are  transferred 
to  the  purchasers  by  the  deed  of  the  trustees,  and  they  hold  the  corporate  rights 
and  franchises  subject  to  the  same  liabilities  as  to  the  use  of  the  road,  by  which  the 
<;orporators  were  bound  before  the  sale.  They  have  all  the  property  and  all  the 
rights  and  franchises,  and  are  likewise  bound  to  perform  all  the  public  duties  of  the 
corporation.  If  the  purchasers,  under  the  trustees'  sale,  take  what  was  originally 
mortgaged,  and  take  all  the  property,  rights  and  franchises  of  the  corporation,  to 
hold  and  enjoy  as  the  corporation  held  and  enjoyed  them,  they  take  substantially 
the  corporation  itself,  and  the  corporation  itself  was  the  thing  originally  mortgaged." 

The  State  becoming  the  purcliaserat  the  foreclosure,  could  only  make  the  purchase 
available  by  an  assignment  to  parties  willing  to  embark  their  capital  in  the  enter- 
prise, but  a  transfer  of  the  mere  road  bed  and  other  corporeal  property  of  .the  road, 
would  be  useless  in  the  hands  of  a  purchaser  without  the  important  franchises,  by 
which  alone  the  property  acquired  by  the  purchase  could  be  employed.  Upon  the 
principle,  therefore,  that  by  a  grant,  not  only  the  thing  specifically  granted  passes, 
but  everything  necessary  to  the  due  enjoyment  thereof,  the  necessary  franchises 
would  have  passed  as  incident  to  the  grant,  without  any  express  legislation,  other 
than  in  the  act  of  August,  1858.    Allen  vs.  Montgomery  Railroad  Co.,  11  Ala. 

Assuming  these  principles  to  be  correct,  the  only  remaining  question  is,  whether 
the  various  amendments  to  the  land  grant  charters  are  within  the  rule  already 
stated,  viz.:  incidental  amendments,  not  foreign  to  the  general  scope  of  the  original 
charter,  or  the  creation  of  substantially  new  corporate  franchises.  That  they  are 
the  former,  I  think  a  slight  examination  will  suffice  to  demonstrate.    These  en- 
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terprises  remain  substantially  the  same  as  before,  and,  indeed,  could  not,  under  the 
congressional  land  grant,  be  materially  changed;  the  general  scope  of  the  original 
charters  was  the  construction  of  certain  lines  of  road,  as  fixed  and  provided  for  by 
the  land  grant  act,  and  in  all  the  changes  made  in  the  several  charters  this  leading 
object  has  been  steadily  kept  in  view,  and  the  modifications  have  been  merely  amend- 
ments within  the  scope  of  the  original  charters,  the  better  to  enable  the  companies 
to  fulfil  the  objects  of  their  creation,  and  to  adapt  themselves  to  change  of  time  and 
circumstances,  within  the  rule  laid  down  in  People  vs.  Marshall,  1  Oilman.  To  tliis 
it  may  be  urged  that  the  legislation  upon  the  St.  Paul  and  Pacific  road  affords  an 
instance  of  a  violation  of  the  rule  which  I  have  laid  down,  and  one  which  is  analo- 
gous to  the  case  under  consideration.  By  an  act  approved  March  6th,  1863,  the  St. 
Paul  and  Pacific  Kailroad  Company  was  authorized  to  construct  a  branch  road  to 
Lake  Superior. 

A  sliglit  examination  will  show,  I  think,  that  this  action  is  not  at  variance  with 
the  principle  on  which  I  have  proceeded.  The  St.  Paul  and  Pacific  Railroad  Company 
was  incorporated  for  the  express  purpose  of  receiving  the  grant  of  lands  and  carry- 
ing out  the  purposes  of  Congress  with  reference  to  certain  roads  in  this  State.  Tliis 
was  the  general  scope  and  object  of  the  charter ;  when,  therefore,  a  portion  of  tlie 
line  of  the  contemplated  road  was  changed  by  Congress,  with  the  assent  of  the  com- 
pany, and  a  new  grant  made  in  accordance  witli  the  proposed  change,  the  original 
charter  was  amended  so  as  to  conform  it  to  this  change  of  circumstances,  and  to 
enable  the  company  to  carry  into  effect  the  modified  purposes  of  Congress.  When 
it  is  remembered  that  the  company  was  organized  solely  for  the  purpose  of  enabling 
the  State  to  avail  herself  of  the  congressional  grant,  an  amendment  of  the  charter 
consequent  upon  and  made  necessary  by  a  change  in  that  grant,  does  not  seem  to  me 
objectionable. 

I  have  endeavored  thus  at  length  to  mark  the  distinction  between  the  several 
roads  and  the  one  whose  charter  1  am  considering,  in  anticipation  of  an  attempt  to 
confound  with  the  present  charters  which  have  repeatedly  received  the  endorsement 
of  this  office  and  of  the  executive.  Amendments  within  the  general  scope  and  ob- 
jects of  a  charter  are  not  objectionable;  but  new  corporate  franchises,  foreign  to  the 
purpose  of  the  original  charter,  cannot  be  created  under  the  pretense  of  amendment. 
The  franchises  of  the  land  grant  railroads  are  not  new  corporate  franchises,  created 
since  the  adoption  of  the  constitution,  but  are  the  franchises  of  a  corporation  created 
prior  to  that  instrument,  which  have  passed  to  their  present  holders  by  foreclosure 
of  the  mortgage  executed  by  the  old  company  and  assignment  from  the  State,  the 
purchaser  at  the  sale.    See  Mosier  vs.  Hilton,  and  Pierce  vs.  Emory,  cited  ante. 

By  the  charter  I  am  considering,  the  rights  and  franchises  of  the  Nebraska  and 
Lake  Superior  road  are  destroyed  and  the  right  to  build  that  road  taken  away,  while 
new  rights  and  franchises  are  created,  and  the  right  to  construct  another  and  a  dif- 
ferent road  never  contemplated  by  the  original  charter,  is  conf  eri'ed.  The  last  clause 
of  the  resolution,  viz. :  "  Whether  by  virtue  of  said  last  named  act,  the  persons  therein 
named,  or  any  persons, have  acquired  any  property  rights  or  powers,"  has  been  par- 
tially, perliaps  sufficiently,  answered.  Certainly  no  corporate  rights  or  powers  were 
acquired  under  it,  if  the  foregoing  conclusions  are  correct. 

Most  of  the  charter  is  devoted  to  the  vesting  corporate  powers  in  certain  persons, 
under  the  corporate  name  of  the  Lake  Superior  and  Mississippi  Railroad  Company. 
Section  18  is  a  provision  for  granting  swamp  lands  to  the  companj',  created  by  the 
previous  sections.  It  is  not  in  terms  a  present  grant,  but  had  the  attempt  to  incor- 
porate the  company  by  the  previous  sections  of  the  charter  been  successful,  and  ac- 
cepted by  the  corporators,  would  have  constituted  a  compact  and  agreement  between 
the  State  and  company,  which  could  not  have  been  impaired  by  subsequent  legislation. 
This  compact  was  not  between  the  State  and  the  individual  corporators,  but  between 
the  State  and  the  company.  It  is  the  company  who  is  to  own  the  lands,  and  to 
whom  they  are  to  be  conveyed,  and  not  the  individual  corporators.  It  is  indis- 
pensable to  the  validity  of  a  grant  of  this  nature,  that  there  should  be  a  competent 
grantee,  and  to  the  validity  of  a  contract,  that  there  should  be  two  contracting 
parties ;  and  I  am  unable  to  see,  there  having  been  no  company,  how  these  indis- 
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pensable  requisites  can  be  said  to  exist,  or  how  there  can  be  any  vested  rights,  there 
having  been  in  esse  no  person  in  whom  those  rights  could  legally  vest.  Harriman 
vs.  Southan,  16  Indiana,  190. 

3d.  Whether  the  act  of  the  legislature  of  the  State,  entitled  "An  act  to  extend  the 
time  for  the  grading  and  completion  of  the  Lake  Superior  and  Mississippi  Railroad," 
approved  March  6th,  1863,  was  or  is  of  any  force  or  effect.  The  answer  to  this  reso- 
lution has  become  immaterial,  by  reason  of  the  conclusions  arrived  at  in  consider- 
ing the  preceding  ones.  The  original  act  falling,  the  supplementary  one  falls 
with  it. 

4th.  Whether  the  act  of  the  legislature  of  this  State,  entitled  "An  act  to  legalize 
the  action  of  the  Common  Council  of  the  city  of  St.  Paul,  in  relation  to  the  bonds  of 
said  city  in  the  aid  of  the  construction  of  the  Lake  Superior  and  Mississippi  Rail- 
road," approved  February  3d,  1864,  is  of  any  force  or  effect.  To  this  resolution  the 
answer  to  the  third  is  also  applicable.  So  far  as  it  rests  for  its  validity  upon  the 
assumption  of  the  existence  of  the  ]oad  under  the  charter,  the  charter  being  held 
void,  the  act  to  that  extent  falls  also. 

5th.  Whether  there  is  any  duly  and  constitutionally  created  or  chartered  corpo- 
ration, by  the  name  of  the  Lake  Superior  and  Mississippi  Railroad  Company.  If  so, 
when  and  under  what  act  created  or  chartered;  has  it  received  any  grant  of 
lands,  or  other  state  aid,  and  what  are  the  legal  liabilities  of  the  stockholders  in  re- 
gard to  its  obligations?  On  the  thirteenth  of  May,  1864,  Messrs.  W.  L.  Banning, 
Wm.  Branch,  Lyman  Dayton,  Charles  H.  Oakes,  Parker  Paine  and  Robert  A.  Smith, 
filed  in  the  office  of  the  Secretary  of  State,  under  the  general  railroad  law,  page 
319,  Comp.  Stat.,  articles  of  incorporation,  and  became  legally  incoi-porated,  as  I 
think,  under  the  name  of  the  Lake  Superior  and  Mississippi  Railroad  Company. 
There  are  no  grants  of  land  to  any  company  by  that  name,  other  than  those  already 
considered. 

The  gentlemen  constituting  the  corporators  under  the  general  law,  are,  with 
one  exception,  different  from  those  named  in  the  charter  of  the  company;  but 
though  legally  a  different  corporation,  as  a  matter  of  fact,  I  understand  that  the 
charter  and  the  rights  acquired  by  virtue  of  the  corporation,  under  the  general  law, 
are  in  the  hands  of  the  same  parties,  the  filing  of  articles  under  the  general  law 
being  for  the  purpose  of  curing  any  defects  which  might  exist  in  the  original  charter, 
of  which  it  would  seem,  from  this  precautionary  measure,  that  even  the  corporators 
themselves  entertained  grave  doubts.  As  I  have  said,  the  corporators,  under  the 
general  law,  are  different  from  those  named  in  the  charter,  and  I  am  not  definitely 
advised  whether  the  former  have  acquired,  by  assignment  or  otherwise,  the  rights 
of  the  latter,  under  the  charter.  Such,  however,  seems  to  be  the  popular  belief.  If 
so,  assuming  that  charter  to  be  valid,  would  not  the  filing  of  articles  under  the  gen- 
eral law  be  equivalent  to  an  acceptance  of  its  provisions,  and  so  bring  the  company 
within  the  clause  of  sec.  14  of  the  general  railroad  law,  (p.  322,  Comp.  Stat.,)  declar- 
ing "that  any  existing  railroad  corporation  may  accept  the  provisions  of  this  act, 
and  after  such  acceptance,  all  conflicting  provisions  of  their  several  charters  shall 
be  null  and  void  ?"  However  this  may  be,  it  is  certain  that  there  does  exist,  and 
has  existed  since  May  13th,  1864,  a  corporation,  incorporated  under  the  general  law, 
under  the  name  of  the  Lake  Superior  and  Mississippi  Railroad  Company,  with 
power  to  sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be  defended,  contract 
and  be  contracted  with,  acquire  and  convey  at  pleasure  all  such  real  and  personal 
estate  as  may  be  necessary  and  convenient  to  carry  into  eifect  the  objects  of  the 
incorporation,  and  to  do  all  acts  necessary  to  carry  into  effect  the  objects  for  which 
it  was  created. 

Sec.  3  of  article  10  of  the  constitution  provides :  "  That  each  stockholder  in  any 
corporation  shall  be  held  liable  to  the  amount  of  stock  held  or  owned  by  him."  This 
provision  applies  to  all  corporations  organized  under  the  general  railroad  law. 

To  recapitulate  the  conclusions  above  stated: 

1st.  If  the  charter  of  the  Nebraska  and  Lake  Superior  Railroad  Company  was  not 
accepted  by  the  corporators  within  the  time  and  in  the  manner  prescribed,  the  act 
never  took  effect,  and  there  being  no  act,  there  was  nothing  to  amend  or  revive. 
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2d.  If  it  was  so  accepted,  it  constituted  a  contract  between  the  Territory  and  the 
State  as  its  successor,  and  the  corporators,  whereby  vested  rights  were  created,  and 
which  could  not  be  impaired  without  the  consent  of  the  corporators,  surrender,  or 
forfeiture,  judicially  ascertained  and  declared. 

3d.  The  amendatory  act  of  1861  not  being  a  mere  incidental  amendment  to  enable 
the  company  the  more  conveniently  to  fultill  the  objects  of  its  creation,  and  to  con- 
form to  change  of  time  and  circumstances,  and  intended  to  promote  the  general  ob- 
ject of  the  original  enterprise,  but  the  creation  of  new  and  distinct  corporate  fran- 
chises in  aid  of  a  different  enterprise  to  the  destruction  of  the  original  franchises,  is 
repugnant  to  the  clause  of  the  constitution  prohibiting  the  formation  of  corporations 
by  special  acts. 

4th.  The  charter  being  void,  all  acts,  grants,  &c.,  supplemental  to  the  charter,  and 
depending  upon  that  for  their  validity,  must  fall  with  it. 

5th.  There  does  exist  a  coi-poration,  incorporated  under  the  general  railroad  law, 
by  the  name  of  the  Lake  Superior  and  Mississippi  Railroad  Company,  which  is  now, 
and  has  been  since  May  last,  capable  of  receiving  any  grant  of  lands  from  the  State, 
city,  or  national  government,  in  aid  of  their  enterprise,  which  has  been  since  that 
time  or  may  be  hereafter  made  to  it. 

St.  Paul,  January  31st,  1865.  G.  B.  COLE,  Atty.  Gen. 


H.  L.  Gordon,  Esq.,  County  Auditor,  Wright  County : 

Sir:  I  am  in  receipt  of  your  favor  of  the  eighteenth  inst.,  suggesting  that  my 
reply  to  your  previous  communication  does  not  cover  the  points  upon  which  you 
desire  information.  Upon  referring  to  your  previous  letter  in  connection  with  the 
one  before  me,  I  perceive  that  you  are  right.  The  lands  sold  at  forfeited  sale  in 
your  county  were  advertised  to  be  sold  at  the  county  auditor's  office,  instead  of  at 
the  Court  House,  or  place  of  holding  courts,  as  required  by  law,  and  were  sold  pur- 
suant to  the  advertisement.  This  was  irregular,  and  probably,  as  I  have  aUeady 
decided,  rendered  the  sale  void,  so  far  as  it  attempted  to  convey  the  interest  of  the 
owner.  You  now  inquire  wliether  the  lands  can  remain  on  the  books  as  unsold, 
and  the  money  be  refunded  to  the  purchaser.  I  know  of  no  law  authorizing  the 
county  auditor  to  refund  the  money.  It  would  be  a  very  dangerous  power  to  con- 
fer upon  the  auditor  to  authorize  him  whenever  an  executive  officer  should  be  of 
opinion  that  a  sale  made  by  him  was  void,  to  cancel  the  sale  and  refund  the  money. 
Until  the  matter  has  been  determined  by  the  courts,  we  cannot  be  certain  that  your 
opinion  or  my  own  in  the  matter  is  correct,  and  without  express  authority,  I  do 
not  think  the  auditor  would  be  justified  in  refunding  the  money.  Neither  does  this 
seem  necessary  for  the  protection  of  a  purchaser  at  a  forfeited  sale. 

Section  99  of  chapter  1  of  Laws  of  1860,  has  made  provision  for  this  class  of 
cases.  The  true  construction  of  this  section,  I  think,  is  this,  that  although  the  sale 
may  be  void  so  far  as  to  enable  the  owner  to  maintain  his  action  for  the  recovery 
of  the  land,  and  for  the  eviction  of  the  purchaser,  notwithstanding  the  expiration 
of  the  period  of  redemption,  it  will  nevertheless  operate  to  transfer  to  the  latter,  as 
the  assignee  of  the  State,  the  lien  of  the  public  upon  the  lands,  which  lien  must  be 
discharged  by  the  owner  before  he  can  maintain  his  action  for  the  eviction  of  the 
purchaser.  This  at  least  would  seem  to  be  the  intention  of  the  legislature,  and 
whether  this  section  is  effectual  for  the  purpose  intended  or  not,  it  is  at  lenst  suf- 
ficient to  rebut  any  presumption  that  the  auditor  possesses  any  power  to  protect  the 
purchaser  by  refunding  the  purchase  money., 

St.  Paul,  February  22d,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Thos.  H.  Armstrong,  Speaker  of  House  of  Eepresentatives : 

Sir:    I  am  in  receipt  of  a  resolution  of  the  house,  requesting  the  Attorney  Gen- 
eral to  inquire  and  report  whether  the  contract  reported  as  made  with  the  public 
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printer  by  the  committee  on  printing  on  the  pari;  of  the  two  Houses,  is  legal  and 
binding  upon  the  State.  As  the  contract  referred  to  is  not  before  me,  I  have  no 
means  of  judging  whether  there  is  a  defect  or  invalidity  attaching  to  that  particular 
contract,  and  can  only  answer  generally,  that  the  law  (ch.  88,  Laws  of  1860)  provides 
that  "  all  printing  to  be  executed  for  the  State  shall  be  done  on  a  scale  of  prices  to 
be  agreed  upon  by  the  printing  committee  of  the  Senate  and  the  printing  committee 
of  the  House  and  the  State  printer."  Adequate  power  seems  to  be  conferred  by  this 
language  upon  the  printing  committees  of  the  two  Houses  to  enter  into  a  valid  and 
binding  contract  on  behalf  of  the  State  with  the  public  printer.  These  committees 
are  constituted  by  the  law  the  agents  of  the  State  for  that  particular  purpose,  and 
in  the  absence  of  fraud  I  am  unable  to  perceive  why  acontract  when  consummated 
by  them  and  the  printer  is  not  conclusive  upon  both  parties.  Certainly  a  resolution 
of  either  House,  acting  without  the  concurrence  of  the  other,  would  be  ineffectual 
to  affect  the  rights  of  the  parties  as  established  by  law,  or  to  deprive  the  printing 
committee  of  any  powers  vested  in  them  by  any  existing  law. 

St.  Paul,  Februaiy  25th,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller : 

Sie:  I  have  examined  and  herewith  return  an  act  entitled  "An  act  relating  to 
the  taxation  of  railroad  lands."  The  main  features  of  the  bill  are  the  absolute  ex- 
emption from  taxation  of  the  interest  of  the  company  in  any  lands  granted  to  any 
railroad  company  in  this  State,  and  a  provision  for  the  payment  of  a  percentage 
upon  the  gross  earnings  in  lieu  of  all  taxation.  Many  special  charters  or  grants 
have  passed,  containing  similar  provisions,  and  perhaps  the  objections  which  now 
occur  to  me  should  have  been  raised  at  an  earlier  period.  Most  of  these  provisions, 
however,  have  been  mere  amendments  of  charters  of  certain  land  grant  roads  which 
were  originally  passed  prior  to  the  adoption  of  the  constitution,  and  contained  a 
provision  that  the  land  granted  to  the  companies  should  be  exempt  from  taxation 
until  sold  and  conveyed,  and  that  a  percentage  on  the  gross  earnings  should  be  paid 
in  lieu  of  taxation.  A  contract  between  the  State  or  Territory  and  the  company, 
whereby  the  company  was  exempted  from  taxation  in  consideration  of  a  payment 
of  a  percentage  of  its  gross  earnings,  having  its  inception  prior  to  the  constitution, 
would  be  protected  by  the  constitution  of  the  United  States,  and  tlie  people  by  the 
adoption  of  a  State  constitution  containing  repugnant  clauses  could  not  impair  it. 
Gordon  vs.  Appeal  Tax  Court,  3  How.  433.  Our  own  constitution,  however,  con- 
tains a  provision  continuing  all  contracts  in  force.  See  section  1,  schedule  of  the 
constitution.  A  grant  of  swamp  lands  to  the  Southern  Minnesota  Railroad  Com- 
pany has  passed  the  legislature  at  its  present  session.  This  company  was  prior  to 
the  constitution  authorized  to  pay  into  the  State  treasury  a  percentage  on  its  gross 
earnings  in  lieu  of  all  taxation  whatever  upon  the  property  of  said  company.  This 
provision  it  is  conceived  would  have  applied  with  full  force  to  after  acquired  prop- 
erty, and  the  company  without  the  limitations  contained  in  the  grant  made  at  the 
present  session  would  probably  have  taken  the  swamp  lands  discharged  of  taxation 
under  this  provision. 

Thus  far,  the  various  bills  do  not  appear  to  be  obnoxious  to  the  principles  which 
I  am  about  to  state.  The  Lake  Superior  and  Mississippi  Railroad,  however,  has  re- 
ceived a  congressional  grant  transferred  to  it  by  the  State  at  the  present  session  con- 
taining an  exemption  clause  similar  to  the  provisions  of  the  general  bill  which  I 
am  considering.  As  the  charter  of  that  company  contained  no  such  clause,  or  ratlier 
as,  in  my  opinion,  the  company  had  no  existence  prior  to  the  adoption  of  the  consti- 
tution, the  act  granting  the  congressional  lands  was  probably  open  to  the  objections 
which  I  am  about  to  urge.  My  reason  fdr  not  interposing  them  when  that  bill  was 
before  your  Excellency  for  signature,  were  these:  A  good  deal  of  feeling  had  ex- 
isted with  reference  to  the  bill  and  I  had  been  charged  with  prejudice  and  hostility 
towards  the  company.  The  bill  transferred  a  large  congressional  grant  which  liad 
been,  obtained  mainly  through  the  efforts  of  the  company,  and  the  objectionable 
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clause  of  course  could  not  be  vetoed  without  destroying  the  entire  grant.  There 
was  also  an  appearance  of  fairness  in  placing  this  company  upon  an  equal  footing 
with  reference  to  the  lands,  with  other  land  grant  companies.  Had  the  bill  required 
that  amount  of  wild  lands  to  be  taxed  at  once  it  would  probably  have  been  a  bur- 
den rather  than  a  benefit  to  the  company.  Tor  these  reasons,  as  the  constitutionality 
of  the  tax-exemptions  was  in  doubt,  never  having  been  determined  by  our  courts,  I 
allowed  the  bill  to  pass  without  objection.  But  where  a  general  bill  is  passed 
adopting  this  principle  and  applying  it  to  all  railroad  companies  in  this  State  exist- 
ing or  to  exist,  I  think  that  the  objections  and  dangers  attending  this  species  of  leg- 
islation should  be  laid  befoie  you. 

Our  constitution  contemplates  a  uniform  rule  of  taxation  based  upon  a  fixed  and 
ascertained  valuation.  Under  a  similar  provision  of  the  constitution  of  Wisconsin, 
the  supreme  court  in  an  early  case  sustained  the  power  to  exempt  railroads  from 
taxation  in  consideration  of  the  payment  of  a  percentage  of  their  gross  earnings 
in  lieu  thereof.  The  State  acted  for  several  years  upon  this  decision ;  important  in- 
terests grew  up  under  it  which  were  dependent  upon  its  correctness. 

In  the  case  of  Attorney  General  vs.  Winnebago  Lake  and  Fox  Eiver  Plank  Road 
Company,  11  Wis.,  35,  the  court  overruled  its  previous  decision,  and  held  the  ex- 
emption void,  but  in  the  case  of  Kneeland  vs.  City  of  Milwaukee  —  Wis.  454,  the 
court,  after  again  deciding  against  the  validity  of  the  exemption,  upon  a  motion  for 
rehearing  receded  from  their  later  decisions,  and  adopted  the  rule  first  laid  down 
by  ttie  court  sustaining  the  right  to  exempt  the  property  of  the  company  upon  pay- 
ment of  a  percentage  on  the  gross  earnings.  In  this  decision,  the  court  seems  to 
have  been  reluctantly  driven  from  consideration  of  public  policy  alone;  the  judges 
all  agreeing  that  as  an  abstract  proposition  of  law  the  right  to  absolutely  exempt 
the  property  of  railroads  could  not  be  sustained,  but  placing  their  decision  solely 
upon  the  ground  that  extensive  and  important  interests  have  grown  up  upon  the 
faith  of  an  early  decision  of  the  court ;  tliat  if  the  right  of  exempting  a  portion  of 
the  property  of  the  State  was  denied,  every  tax  assessment  throughout  the  entire 
State  during  the  period  that  such  exemptions  had  existed  would  be  void,  and  a  train 
of  disastrous  consequences  ensue,  difficult  to  foresee,  and  impossible  to  prevent.  It 
ig  clear  from  the  decision  that  the  court  thought  themselves  compelled  to  abandon 
the  law  to  protect  the  public  interests. 

In  view  of  the  history  of  these  experiments  in  our  sister  State,  and  of  the  fact 
that  the  exemption  of  a  large  portion  of  the  property  of  the  State  from  taxation,  would 
hazard  the  validity  of  the  entire  assessment,  we  may  well  pause  before  involving 
ourselves  in  similar  perils  by  the  passage  of  a  sweeping  general  law  upon  this  subject. 

Sx.  Paul,  March  1st,  1865.  G.  E.  COLE,  Atty.  Gen. 

Hon.  Charles  Mcllrath,  State  Auditor : 

SiK :  I  am  in  receipt  of  your  favor  stating  that  disputes  have  arisen  as  to  the 
construction  of  section  96,  chap.  l.Laws  of  1860,  which  provides  that  whenever  any 
tract  or  parcel  of  land  or  town  lot,  shall  be  hereafter  sold  under  the  provisions  of 
this  act  at  forfeited  sale,  any  person  desiring  to  do  so  may  redeem  the  same  at  any 
time  within  six  months  from  the  sale  thereof  by  depositing  with  the  county  treas- 
urer, as  pi-ovi(led  in  section  88  of  this  act,  the  amount  of  said  sale,  together  with 
fifty  per  centum  thereon.  You  say  that  you  have  held  that  the  flftv  per  centum  is 
to  be  computed  upon  the  amount  of  the  tax,  &c.,  due  at  the  date  of  the  sale,  and  not 
upon  the  amount  for  which  the  land  was  sold  in  cases  where  the  same  bid  exceeded 
the  amount  of  the  tax. 

There  seems  to  be  no  reason  for  such  construction.  The  language  is  plain  and 
simple,  and  when  you  hold  the  law  does  not  require  the  per  centum  to  be  paid  upon 
the  amount  of  the  sale,  but  upon  the  amount  of  the  tax  only,  it  seems  to  me  to  be  a 
palpable  contradiction  of  the  terms  of  the  law,  which  expressly  declares  that  it  shall 
be  paid  upon  the  amount  of  the  sale. 

St.  Paul,  March  10th.  1865.  G.  E.  COLE,  Atty.  Gen. 
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T.  E.  Huddleston,  Esq.,  County  Attorney,  Dakota  Co. : 

Dear  Sie:  I  am  in  receipt  of  your  favor  stating  that  your  county  auditor  claims 
that  he  is  entitled  to  extra  compensation  for  preparing  the  statement  of  receipts 
and  expenditures  which  the  county  commissioners  are  required  to  malse  by  section 
21  of  chap.  15  of  Laws  of  1860,  as  amended  by  chap.  22  of  Laws  of  1864.  The 
county  auditor  is  paid  an  annual  salary  for  his  services  and  the  law  nowhere  mal<es 
any  provision  for  fees  or  any  further  compensation.  Among  the  duties  of  his  office  are 
those  of  clerk  of  the  board  of  county  commissioners.  The  preparation  of  the  state- 
ment referred  to  would  seem  to  be  clearly  a  clerical  act  and  one  properly  devolving 
upon  the  clerk  under  the  direction  of  the  board.  For  all  duties  or  acts  of  tliis  char- 
acter he  is  already  paid  and  is  entitled  to  no  additional  compensation.  You  also 
enquire  the  meaning  of  the  term  "  preceding  year  "  as  used  in  chap.  22,  Session  Laws 
of  1864.  Tlje  statement  of  expenditures  and  receipts  Is  to  be  made  on  the  second 
Tuesday  in  March.  The  annual  settlement  with  the  treasurer  is  made  on  the  last 
day  of  February.  This  statement  is  to  contain  in  addition  to  the  statements  of 
receipts  and  expenditures  of  the  preceding  year  an  accurate  statement  of  the  finances 
of  the  county  at  the  end  of  the  fiscal  year.  I  think  there  can  be  no  doubt  that  the 
fiscal  year  extends  from  settlement  to  settlement  and  expires  on  the  last  day  of 
February,  and  that  it  is  this  period  that  the  statement  is  to  embrace.  The  objects 
of  the  statement  and  the  time  at  which  it  is  required  to  be  made,  unite  with  the 
letter  of  the  law  as  it  seems  to  me  in  indicating  the  period  named. 

St.  Paul,  March  25th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  stating  that  the  Governor,  Treasurer  and  Au- 
ditor were  by  sec.  7  of  chap.  12,  Laws  of  1863,  created  a  board  of  commissioners  to 
invest  all  moneys  received  upon  the  sale  of  school  lands ;  that  the  investment  has  been 
made  in  United  States  bonds  and  our  own  State  stocks ;  that  you  have  a  good  offer  to 
«xchange  some  of  theUnited  States  bonds  for  Minnesota  State  stocks ;  and  you  desire 
to  know  whether  the  law  confers  authority  upon  the  Governor,  Auditor  and  Treasurer 
to  make  the  exchange.  I  think  not.  The  Governor,  Treasurer  and  Auditor  were  cre- 
ated a  board  for  the  performance  of  a  specific  duty,  viz.,  the  investing  of  the  school 
funds.  That  duty  they  have  performed,  and  are  "functus  officio."  If  you  were  em- 
ployed by  letter  in  the  language  of  the  act  to  invest  for  a  private  party  money  in 
United  States  bonds,  I  conclude  that  upon  the  investment  your  powers  and  authority 
would  cease.  The  property  in  the  bonds  would  vest  in  your  employer,  and  without 
apecial  authority  you  would  have  no  power  to  dispose  of  them. 

The  law  simply  contemplated  an  investment,  and  not  a  general  power  of  disposi- 
tion over  the  stocks  in  which  such  investments  are  made. 

St.  Paul,  March  25th,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sir:  I  am  in  receipt  of  your  favor  of  the  14th  inst.,  enclosing  communication 
from  Hon.  Geo.  L.  Becker,  and  copy  of  the  land  grant  act  of  congress  of  1865,  not 
submitted  with  his  previous  communication.  Mr.  Becker  now  renews  his  demand 
for  a  deed  of  120  sections  of  land  on  account  of  the  branch  line  of  the  St.  Paul  and 
Pacific  railroad,  claiming  that  the  company  is  entitled  to  120  sections  for  the  branch 
prior  to  construction.  This  claim  would  have  been  tenable  under  the  congressional 
land  grant  of  1857,  as  stated  in  my  communication  of  April  10th.  Section  2  of  an 
act  entitled  "An  act  to  aid  and  facilitate  the  completion  of  the  St.  Paul  and  Pa- 
■ciflc  Kailroad  and  branches,"  approved  March  2d,  1865,  provides  as  follows:  "Any 
and  all  additional  grants  of  land  made  prior  to  the  passage  of  this  act,  or  which  may 
hereafter  be  made  by  the  Congress  of  the  United  States  to  the  State  of  Minnesota, 
&r  the  purpose  of  aiding  In  the  construction  of  the  lines  of  road,  or  any  portion  of 
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them,  authorized  to  be  constructed  by  the  St.  Paul  and  Pacific  Kailroad  Company, 
shall  enure  to  the  benefit  of  said  company,  and  said  lands  and  the  present  and  future 
interest  of  the  State  in  or  to  them  are  hereby  granted  and  assigned  unto  the  said 
company  upon  the  same  terms  and  conditions  as  the  lands  heretofore  granted  for 
the  same  purpose,  together  with  the  conditions  contained  in  said  act  of  Congress 
granting  the  same,  and  the  title  of  all  lands  heretofore  or  hereafter  granted  by  the 
Congress  of  the  United  States  to  the  State  of  Minnesota  for  the  purposes  aforesaid,, 
shall  vest  in  said  company  at  the  time  and  upon  the  terms  prescribed  by  said  act 
or  acts  of  Congress  making  the  grant ;  and  it  shall  be  the  duty  of  the  Governor  on 
behalf  of  thfe  State  to  convey  to  said  company  the  land  so  granted  according  to  the 
terms  and  provisions  contained  in  the  act  or  acts  aforesaid."  Tliis  section  was  in- 
tended, I  think,  to  conform  the  action  of  the  Governor  to  the  regulations  of  Con- 
gress on  the  subject,  and  does  not  purport  to  affect  in  any  manner  the  ijghts  of  the 
company,  and  the  duties  of  the  Governor,  but  refers  us  to  the  acts- of  Congress  for 
the  law  on  those  subjects. 

Section  6  of  the  act  of  Congress  entitled  "An  act  extending  the  time  for  the  com- 
pletion of  certain  land  gi-ant  railroads  in  the  States  of  Minnesota  and  Iowa,  and  for 
other  purposes,"  approved  March  3d,  1865,  declares  "that  the  lands  hereby  and 
heretofore  granted  to  said  Territory  or  State  of  Minnesota,  shall  be  disposed  of  by 
said  State  for  the  purposes  aforesaid  only  and  in  manner  following,  namely:  When 
the  Governor  shall  certify  to  the  Secretary  of  the  Interior  tliat  any  section  of  ten  con- 
secutive miles  is  completed  in  a  good,  substantial  and  workmanlike  manner  as  a 
first  class  railroad,  and  the  said  Secretary  shall  be  satisfied  tliat  tlie  said  State  has 
complied  in  good  faith  with  this  requirement,  the  said  Secretary  shall  issue  to  the 
State  patents  for  all  the  lands  granted  and  selected  as  aforesaid,  not  exceeding  ten 
sections  per  mile,  situate  opposite  to  and  within  a  limit  of  twenty  miles  of  the  line 
of  said  section  of  the  road  thus  completed,  extending  along  the  whole  length  of  said 
completed  section  of  ten  miles  of  road,  and  no  further,  and  so  on  as  often  as  ten 
consecutive  miles  are  completed,  connecting  with  the  preceding  section,  or  with, 
some  other  first  class  railroad  in  successful  operation." 

It  is  also  provided  that  said  lands  granted  by  this  or  prior  acts  shall  not  in  any 
manner  be  disposed  of  except  as  the  same  are  patented  under  the  provisions  of  this 
act.  The  act  of  Congress  last  cited  and  that  of  the  State  legislature  were  pending 
at  the  same  time,  the  latter  being  approved  one  day  earlier  than  the  former.  The 
language  of  the  act  of  the  legislature  and  the  circumstances  under  which  it  was 
passed  indicate  an  intention  to  adapt  the  regulations  which  have  been  or  should  be 
by  the  act  then  pending  prescribed  by  Congress.  By  the  latter  a  new  policy  with 
reference  to  the  distribution  o€  the  land  grant  is  adopted  and  applied  to  all  lands 
granted  to  the  State  for  railroad  purposes,  whether  by  the  act  of  1857  or  that  of 
1865.  The  distinction  between  the  lands  between  the  six  and  fifteen  mile  limits 
was  abolished,  an  additional  quantity  of  land  granted,  which  was  to  be  selected  by 
the  Secretary  from  the  lands  adjoining  the  section  constructed,  and  within  a  dis- 
tance of  twenty  miles  from  the  road. 

These  lands,  when  so  selected,  are,  upon  certificate  of  the  Governor  of  the  com- 
pletion of  any  section,  to  be  patented  to  the  State,  and  the  Governor  may,  when 
so  patented,  convey  the  lands  described  in  the  patents  to  the  company  to  whom 
the  State  has  contracted  to  convey  them.  This  is  the  manner  in  which  all  lands 
not  distributed  or  vested  in  the  company  by  reason  of  the  construction  of  a  portion 
of  its  road  prior  to  the  passage  of  the  act  of  1865,  are  hereafter  to  be  vested  in  the 
company  entitled  thereto,  and  the  State  and  companies,  by  the  acceptance  of  the  ad- 
ditional grant  and  the  extension  of  the  time  for  the  construction  of  the  roads,  must 
be  deemed  to  have  given  their  consent  to  this  change  in  the  terms  of  the  grant,  if 
that  were  needed. 

Sec.  6  of  the  act  of  Congress  of  1865,  contains  certain  provisos  as  follows:    "  That 
nothing  herein  contained  shall  interfere  with  any  existing  rights  acquired  under- 
any  law  of  Congress  heretofore  enacted,  making  grants  of  land  to  the  State  of  Min- 
nesota to  aid  in  the  construction  of  railroads ;  and  provided,  that  no  land  shall  be  • 
granted  and  conveyed  to  the  said  State  under  the  provisions  of  this  act  on  account. 


ATTORNEYS    GENERAL.  203 

of  the  construction  of  any  railroad,  or  part  thereof,  that  has  been  constructed  under 
the  provisions  of  any  other  act  at  the  date  of  the  passage  of  this  act."  These  pro- 
visions, when  read  in  connection  with  the  remainder  of  the  act,  clearly  indicate  the 
intention  of  Congress  to  leave  all  roads  or  portions  thereof  already  completed,  and 
all  rights  acquired  by  such  completion,  to  be  regulated  by  the  act  under  which 
such  work  was  prosecuted,  and  rights  acquired,  to  wit,  the  Congressional  grant  of 
1857,  but  to  prescribe  a  new  mode,  ;ind  the  time  of  distribution,  wliich  is  to  apply 
to  all  further  portions  of  the  road  to  be  hereafter  constructed.  The  act  of  the  State 
legislature  of  March,  1865,  by  adopting  the  provisions  of  these  acts  of  Congress, 
amounts  to  a  repeal  of  the  restrictions  imposed  upon  the  grant  by  the  act  of  the 
legislature  of  1862,  and  by  removing  all  regulations  sought  to  be  prescribed  iiy  the 
State  Legislature,  leaves  the  rights  of  the  company  where  the  several  acts  of  Con- 
gress place  them,  and  to  be  determined  by  the  construction  of  the  act  of  1867,  in 
connection  with  that  of  1865. 

It  is  to  be  observed  that  the  lands  granted  by  the  act  of  1857,  are  every  alternate 
section  not  exceeding  six  sections  to  the  mile  along  the  entire  extent  of  the  line, 
which  were  to  be  vested  in  the  company  in  advance ;  that  is,  the  road  was  to  be  di- 
vided into  sections  of  20  miles,  and  the  lands  to  which  the  company  sliould  be  en- 
titled for  building  each  section,  were  to  be  vested  in  the  company  in  advance  of  its 
construction.  If,  therefore,  the  company  have  thirty  miles  completed  on  their 
branch  line,  they  would  have  been  entitled  to  240  sections  of  land  on  account 
thereof,  but  would  have  to  build  ten  more  miles  of  road  before  entitled  to  any 
further  quantity  of  lands.  At  this  stage  of  the  enterprise  the  law  of  1865  steps  in, 
and  leaving  the  rights  of  the  company  as  to  the  road'  already  completed  as  it  finds 
them,  abandons  the  policy  as  applicable  to  portions  of  the  road  hereafter  to  be  built, 
of  advances,  provides  that  the  lands  shall  hereafter  vest  in  sections  of  ten  miles 
each,  and  not  until  such  sections  are  completed.  In  the  case  supposed,  when  thirty 
miles  of  road  are  completed,  the  company's  rights  are  a  deed  to  240  sections  of  land, 
and  its  obligations  are  to  build  ten  more  miles  of  road,  for  which  it  has  received  its 
land  in  advance.  The  company  is  therefore  entitled  to  a  deed  for  the  lands  appli- 
cable to  two  sections  of  20  miles  each  on  its  branch  road,  at  the  rate  of  6  sections  to 
the  mile.  Having  received  this,  it  will  be  required  to  fully  complete  such  sections, 
when  the  accounts  between  the  company  and  the  Government  under  the  grant  of 
1857  will  be  squared.  It  will  then  commence  worl<  under  the  law  of  1865,  and 
having  completed  a  further  section  of  ten  miles,  will  be  entitled  to  receive  a  deed 
of  the  laud,  when  the  same  shall  have  been  patented  to  the  State,  applicable  to  that 
section  at  the  rate  of  10  sections  to  the  mile.  Whether,  when  it  receives  its  lands 
for  the  section  last  named,  It  will  be  also  entitled  to  receive  an  additional  grant  of 
four  sections  to  the  mile  for  that  portion,  the  section  for  which  it  has  received  pay- 
ment in  advance  at  the  rate  of  6  sections  to  the  mile  under  the  law  of  1857,  Which 
is  completed  after  the  passage  of  the  act  of  1865,  will  be  a  question  for  the  Sec- 
retary of  the  Interior  to  determine  when  the  question  arises  before  him  upon  the 
Governor's  certificate. 

St.  Paul,  April  17th,  1865.  G.  E.  COLE,  Atty.  Gen. 


r.  W.  Cady,  Esq.,  County  Auditor,  Faribault  County : 

Sie:    In  reply  to  your  favor,-I  have  to  say  that  school  officers  are  to  be  elected  on. 
the  last  Saturday  of  March,  and  that  a  school  district  meeting  cannot,  except  upon 
the  formation  of  a  new  district,  be  called  by  notices  by  legal  voters  of  the  district. 
All  meetings  should  be  called  by  the  clerks.     A  request  signed  by  five  freeholders, 
filed  with  him,  justifies  him  to  call  such  meeting. 

St.  Paul,  May  8th,  1865.  G.  E.  COLE,  Atty.  Gen. 
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H.  L.  Cordon,  Esq.,  County  Attorney,  Wright  Co.: 

Deai'l  Sie:  In  reply  to  your  favor  of  the  13th  inst.,  I  have  to  say  that  the  bas- 
tardy process  provided  for  by  ch.  19,  Comp.  Stat.,  is,  I  think,  a  quasi  criminal  pro- 
cess, but  partaking  largely  of  the  attributes  of  a  civil  action.  It  is  described  in 
several  adjudged  cases  as  "  sui  generis,"  not  strictly  a  civil  or  criminal  suit,  but 
partaking  of  the  nature  of  both.  For  the  purpose  of  trial  I  think  it  must  be  re- 
garded as  a  transitory  civil  action,  and  that  as  such  it  may  be  brought  in  a  county 
vi'here  one  of  the  parties  resides,  although  the  child  was  begotten  in  another  county. 
I  am  also  of  opinion  that  the  act  abolishing  imprisonment  for  debt  does  not  extend 
to  or  affect  proceedings  under  this  statute.  I  think  the  recognizance  may  run  to 
the  county  commissioners.  For  authorities  on  these  points  I  refer  you  to  Hill  vs. 
AVells,  6  rick.,  104 ;  Williams  vs.  Campbell,  3  Niel,  209. 

St.  Paul,  May  17th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  a  letter  from  the  auditor  of  Wabashaw  county,  stating 
that  a  party  located  Sioux  Half-Breed  Scrip  on  some  land  in  that  county,  and  sup- 
posing that  he  ovirned  the  fee  of  the  land  paid  the  taxes  as  they  became  due,  that 
subsequently  the  government  cancelled  the  scrip  location  and  allowed  a  pre-emption 
on  the  land  by  another  party;  the  scrip  holder  now  desires  the  money  so  paid  re- 
funded to  him,  claiming  chat  the  lands  were  government  lands  until  pre-empted. 
I  think  the  money  should  be  refunded.  If  the  land  did  not  belong  to  the  party  pay- 
ing the  taxes,  but  did  belong  to  the  government  at  the  time  of  the  assessment  and 
payment,  the  State  clearly  had  no  right  to  tax  and  the  auditor  none  to  enforce  pay- 
ment. The  money  was  paid  under  mistake  to  protect  the  property  supposed  to  be 
that  of  the  party  paying,  from  sale.  It  has  been  frequently  held  and  is  doubtless 
good  law,  that  lands  pre-empted  or  upon  which  half-breed  scrip  is  located  are  tax- 
able from  such  pre-emption  entry  or  location  and  prior  to  the  issuance  of  the  patent 
or  confirmation  of  the  location,  upon  the  theory  that  the  land  becomes  the  property 
of  the  party  locating,  when  paid  for  by  him;  that  the  subsequent  patent  or  confir- 
mation has  relation  to  and  takes  effect  from  the  original  location.  The  couflrma- 
tion  is  equivalent  to  a  decision  of  the  General  Land  Office,  or  Secretary  of  the 
Interior,  who  are  the  tribunals  having  jurisdiction  of  the  matter,  that  the  party 
has  been  the  owner  from  the  location;  but  if  the  confirmation  is  refused  and  the 
location  cancelled,  the  reverse  is  true,  and  it  is  merely  a  decision  that  the  land  has 
always  remained  the  property  of  the  Government.  The  location  is  allowed  by  the 
officers  of  the  local  land  ofiice  conditionally,  and  subject  to  the  approval  of  the  com- 
missioners of  the  General  Land  Office.  If,  therefore,  that  approval  is  withheld,  the 
title  does  not  pass  out  of  the  Government,  and  hence  could  not  have  been  a  proper 
subject  of  taxation,  by  the  authorities  of  the  State. 

The  obvious  distinction  between  this  case  and  an  application  by  Marsh  &  Co.  to 
the  auditor  of  Eice  County  some  time  since,  is,  that  there  the  entry  was  defective 
merely,  and  the  general  land  office  refusing  to  confirm,  a  special  act  of  Congress 
was  passed,  doing  what  the  commissioner  of  the  general  land  office  refused  to  do, 
viz.,  confirming  the  original  entry;  and  I  held  that  such  confirmation  had  tlie  same 
effect  as  the  confirmation  by  the  general  land  office  would  have  had,  and  related 
back  to  the  original  entry.  If  the  party  in  this  case,  instead  of  submitting  to  the 
decision  of  the  commissioner,  had  appealed  to  Congress,  and  procured  the  passage  of 
an  act  confirming  his  title,  the  case  would  be  parallel  to  the  one  cited  above,  and  I 
should  have  held  the  lands  taxable  from  the  location,  but  under  the  circumstances 
it  seems  clear  that  until  the  pre-emption,  the  Government  did  not  part  with  its  title, 
and  hence  no  liability  to  taxation  attached  until  that  time. 

St.  Paul,  June  12th,  1865.  G.  E.  COLE,  Atty.  Gen. 
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R.  C.  Mitchell,  Esq.,  County  Attorney,  Anoka  County: 

Sir:  I  am  in  receipt  of  your  favor  inquiring  whether  upon  a  complaint  under 
section  3  of  chapter  15  of  Laws  of  1862,  for  an  assault  being  armed  with  a  dangerous 
weapon  with  intent  to  do  great  bodily  harm,  the  justice  may,  if  he  finds  that  an  as- 
sault has  been  committed,  but  does  not  find  the  circumstances  of  aggravation,  im- 
pose a  fine  for  a  simple  assault  and  battery.  The  justice,  in  the  case  stated,  has  no 
jurisdiction  over  the  offence  charged,  and  whenever  he  sought  to  assume  jurisdic- 
tion upon  that  complaint,  it  would  seem  that  the  objection  might  be  raised.  In 
State  of  Minnesota  vs.  Boyd,  4  Minn.,  324,  the  court  held  that  the  extent  of  the  charge, 
viz.,  the  extent  to  which  the  punishment  might  be  carried  under  the  indictment,  de- 
termined the  jurisdiction,  rather  than  that  actually  inflicted.  If  this  is  true,  a  charge 
under  which  the  accused  may  be  imprisoned  in  the  State  prison  for  the  term  of  five 
years,  must  oust  the  justice  of  all  jurisdiction  in  the  matter.  If  the  accused  were 
subsequently  brought  before  a  justice  upon  a  charge  of  simple  assault,  and  battery 
arising  out  of  the  same  transaction  and  the  prior  conviction  were  sought  to  be 
pleaded  in  bar,  would  not  the  record  disclose  the  fact  that  the  accused  was  in  that 
proceeding  convicted  upon  a  complaint  charging  an  offence  beyond  the  jurisdiction 
of  the  court  passing  sentence  ?  If  so,  the  plea  would  be  rejected  and  the  party  again 
put  upon  his  trial.  I  think  the  correct  practice  in  such  cases  is  to  proceed  with  the 
examination  (which  is  only  a  preliminary  investigation  to  ascertain  whether  a  party 
should  be  held  for  trial)  and  if  the  justice  finds  that  there  is  no  probable  cause  for 
believing  that  an  aggravated  assault  has  been  committed,  to  discharge  the  accused 
from  custody  and  cause  him  to  be  re-arrested  upon  a  complaint  charging  simple  as- 
sault and  battery. 

St.  Paul,  June  15th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mollrath,  State  Auditor : 

Sib:  I  am  in  receipt  of  your  favor,  enquiring  whether  under  the  provisions  of 
ch.  9,  Special  Laws  of  1865,  the  lands  of  the  St.  Paul  and  Pacific  Railroad  Company, 
contracted  to  be  sold  prior  to  the  passage  of  that  act,  or  only  those  contracted  to  be 
sold  subsequently,  are  taxable.  The  act  provides  that  whenever  any  lands  hereto- 
fore or  hereafter  granted  to  that  company  shall  be  contracted  to  be  sold,  conveyed 
or  leased,  they  shall  be  placed  upon  the  tax  list  by  the  proper  officers.  Laws  are, 
by  a  very  well  settled  rule  of  construction,  held  to  operate  prospectively  and  not 
retrospectively,  unless  a  different  intention  is  manifest.  Here  the  language  is 
prospective  only;  the  words  "have  been  or  shall  have  been,"  would  have  been  em- 
ployed had  it  been  intended  to  apply  the  rule  to  lands  heretofore  conveyed;  thus  the 
legislature,  intending  to  apply  the  rule  to  all  lands  which  had  been  or  should  be 
granted  to  the  company,  used  the  words  "  heretofore  or  hereafter."  The  lands  of 
thiscompany  were  by  a  valid  compact  binding  on  the  State,  and  the  company,  prior 
to  the  constitution,  exempted  from  taxation  until  conveyed  by  the  company.  It 
was  not  competent  for  the  legislature  to  impair  the  obligation  of  this  contract  with- 
out the  consent  of  the  company,  which  is  expressly  provided  for  in  the  act.  But  as 
it  is  the  interest  of  the  purchaser  and  not  that  of  the  company  that  is  sought  to  be 
reached  by  the  law,  the  rights  of  the  purchaser  ought  not  to  be  affected  or  prejudiced 
by  that  consent.  Prior  to  the  passage  of  that  law,  contracts  of  purchase  had  been 
made  with  reference  to  the  then  existing  law,  and  with  the  expectation  and  under- 
standing that  the  rights  of  the  purchaser  would  not  be  liable  to  taxation  until  the 
payment  of  the  entire  purchase  money,  and  a  conveyance  by  the  company.  Bights 
thus  acquired  should  riot  be  modified  or  impaired  by  subsequent  legislation.  Hence 
the  justice  of  confining  the  law  to  a  prospective  operation. 

St.  Paul,  June  24th,  1864.  G.  E.  COLE,  Atty.  Gen. 
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Hon.  Charles  Mcllrath,  State  Auditor: 

Sik:  I  am  in  receipt  of  your  favor,  enclosing  letter  from  city  assessor  of  St.  Paul 
with  reference  to  the  taxation  of  National  banks.  Section  34  and  the  following 
sections  of  chap.  1,  Laws  of  1860  of  tliis  State,  provide  a  special  mode  of  taxation  for 
banlis  organized  under  our  laws,  but  make  no  provision  for  the  taxation  of  foreign 
corporations,  under  which  tei'm  are  included  all  associations  incorporated  under  the 
laws  of  a  foreign  country,  a  sister  State  or  the  United  States.  Taxation  of  the  prop- 
erty of  these  corporations  is  provided  for  under  the  head  of  "investments  in  stocks," 
by  section  2  of  the  same  act.  In  the  absence  of  any  objection  arising  out  of  the 
constitution  and  laws  of  tlie  United  States,  there  would,  under  the  present  revenue 
laws  of  the  ^tate,  be  no  ditficulty  in  reaching  the  shares  of  the  capital  stock  of  such 
corporations  in  the  hands  of  the  stockholders. 

The  National  banking  act  has  expressly  authorized  the  taxation  of  those  shares, 
hut  has  incorporated  a  proviso  which  the  banks  rely  upon  as  exempting  them  from 
taxation  altogether.  This  proviso  is  as  follows :  "  That  the  tax  so  imposed  under  the 
laws  of  any  State  upon  the  shares  of  any  of  the  associations  authorized  by  this  act, 
shall  not  exceed  the  rate  imposed  upon  the  shares  of  any  of  the  banks  organized 
under  authority  of  the  State  where  such  association  is  located."  The  objection 
raised  by  the  bank  is  a  mere  quibble,  and  ought  not  for  a  moment  to  have  delayed 
the  assessor  in  the  exercise  of  his  duty. 

It  is  true  that  under  our  revenue  law,  shares  in  State  banks  are  not  taxable  eo 
nomine,  bnt  it  is  equally  true  that  they  are  taxed  in  a  different  form  by  a  taxation 
upon  loans  and  discounts.  In  the  one  case  the  tax  is  paid  by  the  bank  itself,  and 
the  value  of  the  shares  and  amount  of  dividend  accruing  to  the  stockholders  is  to 
that  extent  diminished,  while  in  the  other  case  the  tax  is  paid  by  the  stockholder 
directly;  in  either  case,  the  amount  paid  is,  by  the  constitution,  intended  to  be  the 
same.    Sec.  4,  art.  9,  Const.     The  difference  is  in  form  and  not  in  substance. 

The  object  of  the  proviso  in  the  act  of  Congress  was  simply  to  prevent  any  at- 
tempt to  crush  out  these  National  institutions  by  the  State  by  a  resort  to  invidi- 
ous and  unjust  discriminations  in  taxation.  So  long,  therefore,  as  the  burden  actu- 
ally imposed  upon  the  shares,  no  matter  in  what  form,  or  whether  directly  or 
indirectly,  is  not  higher  or  more  onerous  than  those  imposed  upon  the  State  banks, 
the  spirit  of  the  proviso  is  not  violated.  The  intention  of  the  proviso  is  precisely 
the  same  as  the  constitutional  provision,  providing  for  equality  in  taxation,  and  yet 
it  was  never  claimed  that  tlie  difference  in  the  form  of  taxing  State  banks  from 
that  of  other  corporations  was  creative  of  any  inequality.  Indeed  tlie  very  object 
of  the  constitution  in  providing  for  this  mode  of  taxing  State  banks,  was  to  sub- 
ject them  to  a  taxation  equal  to  that  imposed  upon  the  property  of  individuals. 
But  in  the  absence  of  any  proviso  in  the  act  of  Congress  allowing  the  taxation  of 
these  shares  by  State  authority,  it  is  doubtful  whether  the  State  have  not  full 
power  to  tax  the  shares  in  the  capital  stock  of  these  national  institutions.  They 
perhaps  would  have  no  power  to  tax  the  business  of  the  banks  as  such,  or  the  bonds 
which  secure  their  circulation,  but  the  interest  which  an  individual  holdy  in  the 
capital  stock  of  a  corporation  is  his  private  property,  and  may,  it  would  seem,  be 
taxed  without  detriment  to  the  Government.  The  case  is  directly  within  the  ex- 
ception of  the  opinion  in  the  case  of  McCulloch  vs.  State  of  Maryland,  upon  which 
the  denial  of  the  power  of  the  State  to  tax  a  national  bank  or  national  securities 
rests.  The  court  thus  says  that  the  "  opinion  does  not  extend  to  a  tax  paid  by  the 
real  property  of  the  bank  in  common  with  other  real  property  within  the  State,  nor 
to^n  tax  imposed  on  the  interests  which  the  citizens  of  Maryland  may  hold  in  the 
institution  in  common  with  other  property  of  the  same  description  throughout  the 
State." 

The  vast  amount  of  property  which  is  escaping  taxation  at  present  by  reason  of 
the  construction  heretofore  placed  upon  the  relative  powers  of  Congress  and  the 
several  States  is  exciting  great  and  rapidly  spreading  dissatisfaction,  and  there  can 
be  no  doubt  that  the  courts  will  confine  the  exemptions  within  the  narrowest 
possible  limits,  and  as  I  believe,  following  the  exception  in  the  cases  cited, 
they  would  hold  the  shares  in  these  institutions  taxable  even  in  the  absence  of  the 
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proviso  contained  in  the  act.  I  anticipated  trouble  in  this  and  other  provisos  in 
tlie  act  of  Congress,  and  in  a  communication  addressed  to  you  during  the  last  session 
of  the  legislature,  recommended  certain  modifications  in  the  State  laws  to  remove 
all  doubt  upon  the  subject,  which  were  unheeded.  My  views  then,  as  now,  were 
that  tlie  tax  could  be  enforced,  but  that  in  a  matter  which  would  probably  soon 
involve  the  heaviest  financial  interest  in  the  State,  it  was  well  to  avoid  all  possibil- 
ity of  litigation.  The  answer  of  H.  Thumpson,  cashier,  also  enclosed  me,  "  that  the 
hanks  have  no  property  subject  to  taxation  under  State  laws,"  is  perhaps  correct, 
but  the  assessor  should  not  have  applied  to  the  bank,  but  to  the  stockholders.  I  do 
not  see  why  the  forms  furnished  the  assessor  are  not  sufficient.  His  duty  com- 
mences and  ends  with  the  ascertaining  and  returning  the  value  of  the  shares  held 
by  any  person  in  such  bank.  Having  done  this  in  proper  season  and  manner,  he 
will  not  be  responsible  if  the  tax  should  prove  uncollectible.  It  would  be  useless 
for  me  to  change  the  forms  in  use,  as  they  are  based  upon  the  act  of  1860,  and  any 
taxation  by  the  State  must  also  be  based  upon  it.  The  exception  in  the  act  of  Con- 
gress is  at  most  only  permissive,  and  would  not  in  the  absence  of  an  operative 
.State  law  confer  any  authority  for  taxation. 

I  understand  that  the  officers  of  the  bank  are  willing  to  furnish  the  names  of  their 
stockholders,  and  the  assessor  can  have  no  difficulty  in  making  the  assessment  with 
the  present  form,  in  the  same  manner  that  he  would  assess  the  shares  in  any  other 
corporation,  the  taxation  of  which  was  not  specially  provided  for  by  the  act  of  1860. 

St.  Paul,  July  18th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sie:  I  am  in  receipt  of  your  favor,  enclosing  communication  from  the  county 
auditor  of  Dodge  county.  The  principal  question  submitted  is  one  of  considerable 
importance,  and  has  been  the  subject  of  much  perplexity  with  county  officers.  It  is 
this:  "When  land  has  been  sold  for  taxes,  the  time  for  redemption  expired,  and  a 
tax  deed  issued  to  the  purchaser,  if  the  original  owner  quitclaims  the  land,  or  his 
interest  in  it,  to  a  third  person,  must  the  register  require  the  certificate  of  the  audi- 
tor that  the  taxes  are  paid  before  admitting  the  depd  to  record,  and  is  it  the  duty 
of  the  auditor  to  give  sucli  certificate? " 

The  question  turns  upon  the  construction  of  section  1,  chapter  9,  Session  Laws  of 
1862.  In  construing  this  section,  resort  must  be  had  to  the  entire  context.  From 
this  it  will  be  seen  that  the  legislature  had  in  view  three  objects  in  the  enactment 
of  this  section. 

1st.  That  all  lands  should  be  taxed  in  the  name  of  the  real  owner  at  the  time  of 
the  assessment,  and  hen?e  the  requirement  that  upon  af  transfer  of  title  the  land 
should  be  transferred  to  the  name  of  the  purchaser  for  taxation.  This  is  the  lead- 
ing and  initial  feature  of  the  section.  But  when  the  transfer  of  any  lands  for  tax- 
ation becomes  necessary,  by  reason  of  any  conveyance  by  deed — and  in  such  cases 
only — the  auditor  is  to  ascertain  whether  all  prior  taxes  have  been  paid,  and  the 
register  is  to  refuse  to  record  such  deed  until  the  auditor  certifies  that  the  taxes  are 
paid.  There  seem  to  have  been  two  objects  for  this  requirement:  1st.  As  the 
theory  of  the  tax  law  requires  all  lands  to  be  taxed  in  the  name  of  the  real  owner, 
whenever  any  land  is  transferred,  to  prevent  confusion,  the  account  of  the  public 
with  the  owner  is  to  be  settled  and  balanced,  and  a  new  account  opened  with  the 
purchaser.  But  another,  and  perhaps  more  important  object,  was  to  secure  the 
prompt  payment  of  taxes.  The  State  has  a  lien  upon  all  lands  for  the  taxes  assessed 
thereon,  which,  in  the  absence  of  this  section,  would  attach  and  pass  with  the  land 
to  the  purchaser.  But  the  legislature,  instead  of  relying  upon  this,  has  seen  fit  to 
provide  tliat  this  lien  shall  be  discharged,  the  taxes  paid,  and  the  account  balanced 
at  tlie  time  that  the  owner  disposes  of  the  land. 

Now  the  case  submitted  to  me  is  not  only  not  within  the  letter  of  the  law,  which 
only  requires  the  certificate  that  the  taxes  are  paid  when  the  transfer  of  any  land 
for  the  purposes  of  taxation  becomes  necessary,  but  is  not  within  its  reason  or 
spirit.     "Cessante  ratione  legis  cessat  et  ipsa  lex." 
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The  land  was  transferred  for  taxation  to  the  name  of  the  purchaser  at  the  tax 
sale,  when  he  received  and  caused  to  be  recorded  his  tax  deed,  and  no  further  trans- 
fer for  taxation  can  become  necessary  until  such  purchaser  disposes  of  it.  The 
original  owner,  in  the  contemplation  of  the  tax  law,  lost  all  interest  in  the  land 
upon  the  expiration  of  the  period  of  redemption ;  the  amount  of  the  taxes  accruing 
prior  to  the  tax  deed  have  been  received  by  the  State,  and  those  subsequent  to  that 
are  levied  in  the  name  of  the  purchaser.  The  State,  recognizing  no  interest  in  the 
original  owner,  has  no  motive  for  interfering  with  any  conveyance  he  may  choose 
to  make.  Her  account  with  the  original  owner,  as  respects  that  land,  ceased  with 
the  execution  of  the  tax  deed  to  the  purchaser  at  the  tax  sale,  who  was  substituted 
in  his  place;  and  to  conveyances  by  such  purchaser  only  will  the  provisions  of  sec- 
tion 1  thereafter  apply.     See  sec.  16,  ch.  2,  Laws  1860. 

Certainly  the  state  will  not  require  him  to  pay  the  taxes  on  the  land  before  the 
record  of  his  deed,  as  this  would  be  an  impossibility,  he  having  no  right  of  redemp- 
tion. It  has  been  suggested  that  as  the  State  has  received  the  money  from  the 
purchaser  at  a  tax  sale,  the  Auditor  would  be  justified  in  certifying  that  the  taxes 
were  paid.  This  is  a  mistake.  By  no  possible  construction  can  a  purchase  at  a 
tax  sale  be  regarded  as  a  payment.  It  is  no  more  a  payment  than  a  forfeiture 
to  the  State.  The  purchaser  simply  becomes  the  assignee  of  the  State.  But  such 
a  certificate  would  be  the  means  of  entrapping  innocent  purchasers,  and  of  encour- 
aging the  grossest  frauds.  A  purchaser  generally  has  no  other  means  of  ascertain- 
ing that  the  taxes  are  paid  except  the  certificate  of  the  auditor — at  least  this  is  the 
means  which  tlie  law  provides — and  he  is  fully  justified  in  relying  on  it.  If  the 
taxes  are  in  fact  paid,  he  acquires  a  perfect  title,  discharged  from  any  lien  of  the 
State  or  individuals  for  taxes;  but  if  instead  of  being  paid,  the  land  has  been  pur- 
chased at  a  tax  sale,  the  time  for  redemption  expires,  and  a  tax  deed  executed,  the 
certificate  is  false.  The  seller  has  no  title:  the  purchaser  acquires  none,  but  is  de- 
frauded of  his  money  by  a  falsehood,  recognized  and  sanctioned  by  law.  Such  con- 
struction, it  requires  no  argument  to  show,  cannot  for  a  moment  be  admitted. 

Upon  the  whole,  I  am  of  the  opinion  that  the  case  is  not  within  the  meaning  of 
the  section ;  that  it  is  only  in  cases  in  which  the  transfer  of  land  becomes  necessary 
for  the  purposes  of  taxation,  that  the  subsequent  provisions  of  that  section  are  ap- 
plicable ;  and  that  deeds  under  the  circumstances  stated  require  no  certificate  from 
the  auditor. 

In  answer  to  the  second  question  submitted  to  me,  I  have  to  say  that  by  a  tax 
sale,  expiration  of  the  time  of  redemption,  and  execution  of  a  tax  deed,  the  own- 
er's title  is  divested,  he  ceases  to  be  the  owner,  and  as  his  right  to  redeem 
depends  upon  his  ownership,  that  failing,  all  rights  dependent  upon  it  must  fail 
also.  '  ( 

St.  Paul,  July  21st,  1865.  G.  B.  COLE,  Atty.  Gen. 


Hon.  Charles  Mollrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  enclosing  communication  from  William 
Rhodes,  Esq.,  Secretary  of  the  La  Crosse  and  Minnesota  Steam  Packet  Company, 
stating  that  the  company  is  incorporated  under  the  laws  of  Wisconsin,  and  that  by 
the  laws  of  that  State,  the  principal  accounting  officer  is  required  to  list  the  capital 
stock  of  the  company  for  taxation  at  the  place  of  the  principal  place  of  business  of 
the  company,  which  is  La  Crosse.  The  company  has  refused  to  list  its  property  at 
La  Crosse,  and  the  assessor  has,  upon  default  of  the  company,  listed  it  pursuant  to 
the  laws  of  that  State. 

It  is  claimed  that  inasmuch  as  the  company  is  taxed  in  that  State  for  its  capital 
stock,  its  stockholders  ought  not  to  be  taxed  upon  their  shares  in  this.  But  our  laws 
require  each  stockholder  resident  in  this  State,  to  list  his  shares  in  such  company. 
Sub-division  2,  sec.  2,  p.  12,  Laws  of  1860. 

:Nrow  if  the  company  was  incorporated  under  the  laws  of  this  State,  it  certainly 
would  not  be  competent  to  tax  the  company  on  the  amount  of  its  capital,  and  the 
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shareholders  on  the  shares  held  by  them,  as  this  would  be  double  taxation,  and  in 
violation  of  the  constitutional  rule  of  equality;  but  we  do  not  propose  to  tax  the 
property  but  once.  The  State  has  an  undoubted  right  to  tax  her  citizens  for  all 
shares  in  any  corporation  incorporated  in  this  or  another  State.  Shares  of  corporate 
stocks  are  personal  property,  and  as  such  are  taxable  to  the  owner  at  the  place  of 
his  residence.  Now  because  Wisconsin  saw  fit  to  assert  the  same  right,  can  Mr. 
Bhodes  assign  any  good  reason  why  the  State  of  Minnesota  should  yield  an  un- 
doubted right  to  a  certain  portion  of  her  revenue  to  Wisconsin,  who  has  no  higher 
or  superior  right?  The  result  may  be,  that  the  company  may  be  required  to  pay  a 
tax  upon  this  property  twice;  but  with  this  the  State  of  Minnesota  has  nothing  to 
do.  She  is  in  pursuit  of  her  legal  and  constitutional  rights,  and  is  not  bound  to 
take  notice  of  the  action  of  the  revenue  officers  of  Wisconsin  in  the  premises.  In 
1835  the  precise  question  arose  between  Massachusetts  and  New  York ;  the  former 
State  claiming  the  right  to  tax  the  stockholders  resident  therein,  upon  their  shares 
in  a  turnpike  company,  incorporated  under  the  laws  of  the  latter,  and  whose  capital 
stock  was  taxed  by  the  latter.  The  case  was  taken  to  the  supreme  court  of  Massa- 
chusetts, which  sustained  the  power  of  that  State  to  tax  such  shares.  Inhabitants 
of  Great  Barrington  vs.  County  Commissioners  of  Berkshire,  16  Pick.,  572. 
St.  Paul,  July  28th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllratli,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  inclosing  contract  between  the  St.  Paul  & 
Pacific  Railroad  Company  and  E.  B.  Litchfield,  Esq.  Erom  your  letter  and  the  in- 
closed contract  it  appears  that  prior  to  the  legislation  of  the  last  session,  the  St. 
Paul  &  Pacific  Railroad  Company  made  a  contract  and  agreement  with  Messrs. 
Winter,  Harshman  &  Drake,  whereby  it  was  agreed  that  the  company  should  convey 
to  them  certain  lands,  which  the  company  were  to  acquire  upon  completion  of  a 
portion  of  their  road,  in  payment  for  the  construction  of  such  portion  of  the  road 
by  Messrs.  Winter,  Harshman  &  Drake,  the  contractors ;  that  subsequently  Mr.  E. 
B.  Litchfield,  having  also  contracted  for  and  actually  completed  a  portion  of  the 
road,  a  contract  was  entered  into  by  the  company  with  said  Litchfield,  the  legal  ef- 
fect of  which  seems  to  have  been  the  absolute  assignment  to  said  Litchfield  and  his 
associates  of  the  road  from  St.  Paul  to  Watab,  and  all  the  rights  of  the  company 
appertaining  to  or  connected  therewith.  An  act  of  the  Legislature  to  enable  Mr. 
Litchfield  to  avail  himself  of  that  contract  was  also  procured,  and  under  this  and 
the  contract  the  Eirst  Division  of  the  St.  Paul  &  Pacific  Railroad  Company  has  been 
organized  and  is  in  operation, — the  only  portion  of  the  St.  Paul  &  Pacific  Railroad  Com- 
pany which  has  been  constructed.  Upon  the  organization  of  this  division  of  the  road 
Messrs.  Winter,  Harshman  &  Drake,  it  seems,  canceled  their  contract  for  lands,  by 
an  agreement  between  them  and  the  directors  of  the  First  Division  of  said  road,  and 
accepted  stock,  and  the  Pirst  Division  of  the  St.  Paul  &  Pacific  Railroad  Company, 
by  virtue  of  this  contract  and  act  of  the  Legislature  above  referred  to,  became  and 
are  entitled  to  all  of  the  lands  appertaining  to  that  portion  of  the  road  owned  by 
them ;  and  you  inquire  whether  all  or  any  of  these  lands  are  taxable  by  the  State ; 
it  being  conceded  that  they  are  taxable  when  disposed  of  by  the  company.  I  think 
the  lands  are  not  taxable  in  the  hands  of  the  First  Division  of  the  St.  Paul  &  Pacific 
Railroad  Company.  By  a  reference  to  the  contract  and  act  hereinbefore  referred  to, 
it  will  be  seen  that  the  rights  of  the  present  owners  of  the  road  were  acquired  by  the 
issuance  to  them  of  special  and  preferred  stock,  which  is  only  another  form  of  a  rail- 
road mortgage.  Now,  if  in  the  construction  of  the  road  it  had  become  necessary  to 
issue  the  first-mortgage  bonds  of  the  company,  and  such  mortgage  had  been  fore- 
closed and  the  mortgagees  had  continued  to  operate  the  road,  would  there  have  been 
any  doubt  that  they  would  have  succeeded  to  all  the  chartered  rights  of  the  mort- 
gagor company,  and  among  them,  that  they  would  have  taken  the  lands  with  the 
same  exemption  from  taxation  which  attached  to  them  while  in  the  hands  of  the 
original  company?  By  referring  to  the  history  of  legislation  on  this  subject,  it  will 
14 
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be  seen  that  the  object  of  the  exemption  was  to  afford  the  company,  or  any  company 
or  capitalists,  an  inducement  to  build  the  road,  and  to  guaranty,  not  to  that  particular 
company,  but  to  capitalists  who  might  invest  their  capital  in  the  enterprise,  a  partial 
immunity  from  taxation.     The  lands  were  transferred,  accompanied  with  this  ex- 
emption.   If  the  company  failed  and  another  succeeded  to  its  rights,  I  apprehend 
that  the  exemption  would  still  attach,  and  it  is  only  when  the  company  or  capitalists 
have  applied  them  to  the  purpose  of  the  road,  and  disposed  of  them  to  other  parties, 
that  the  right  to  tax  accrues.    Had  the  contract  with  the  contractors,  Winter,  Harsh- 
man  &  Drake,  been  consummated,  the  lands  might  have  been  taxable  in  their  hands; 
but  under  the  facts  as  stated  a  new  company  has  stepped  into  the  place  of  the  old 
one,  as  to  a  portion  of  its  road,  and  succeeded  to  its  rights,  and  until  they  have 
parted  with  their  lands  I  cannot  see  that  those  rights  are  other  or  different  than  they 
were  in  the  hands  of  the  original  company. 
St.  Paul,  August  10th,  1865.  G.  E.  COLE,  Atty.  Gen.      ' 


A.  A.  Harwood,  County  Attorney: 

Sie:  I  am  in  receipt  of  your  favor  inquiring  whether  the  county  commissioners 
of  any  county  which  has  adopted  the  system  of  a  county  superintendency,  as  pro- 
vided for  by  chapter  1  of  the  Session  Laws  of  1864,  cannot  afterwards  reject  it  and 
return  to  the  old  system.  I  think  not.  The  policy,  and,  indeed,  the  legality,  of  an 
act,  the  validity  or  adoption  of  which  is  made  dependent  upon  the  action  of  a  par- 
ticular locality,  is  very  questionable,  and  certainly  the  qiMsi  power  of  legislation 
which  is  conferred  upon  towns  and  counties  in  such  cases  should  not  be  enlarged 
by  construction.  The  act  in  question  depends  for  its  operation  In  any  county  upon 
the  action  of  such  county  through  its  commissioners.  When  that  action  takes  place 
the  law  becomes  valid  and  operative  in  that  county,  and  is  the  law  of  and  for  such 
county. 

This  being  so,  can  a  valid  and  operative  law  be  changed  or  annulled  by  any  other 
than  the  law-making  power  of  tlie  State  ?  Clearly  not.  It  would  be  intolerable  if 
the  several  boards  of  county  commissioners  were  to  be  constituted  petty  legisla- 
tures, with  power  to  adopt  one  school  system  one  year  and  another  another.  The 
■\acillation  and  uncertainty  which  would  result  would  be  likely  to  throw  the  entire 
system  into  inextricable  confusion.  On  the  contrary,  the  law  in  question,  like  laws 
changing  county  lines,  submitting  for  ratification  to  towns  a  law  authorizing  the 
issue  of  town  bonds,  and  all  other  laws  of  a  similar  character,  become,  upon  its 
adoption  by  the  commissioners,  the  law  for  the  county,  and  can  only  be  changed  by 
legislative  action. 

St.  Paul,  September  7th,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sik:  I  am  in  receipt  of  your  favor  inclosing  letter  from  the  president  of  the 
Minnesota  Valley  Railroad,  stating  that  the  company  will  soon  have  10  miles  of  its 
road  completed,  and  will  apply  for  all  the  lands  within  the  six-mile  limits  of  the 
road,  commencing  west  of  Mankato  and  running  20  miles  in  the  direction  thereof; 
also  tor  an  amount  of  lands  nearest  said  lands  selected  from  the  indemnity  lands, 
equal  to  the  amount  of  lands  sold  by  the  United  States  within  the  six-mile  limits; 
also  for  a  deed  of  51,200  acres,  being  the  additional  grant  of  four  sections  to  the  mile 
granted  by  the  act  of  congress  of  May  12,  1864,  to  the  lands  granted  by  the  act 
of  1857,  being  120  sections  to  be  selected  within  six  miles  on  each  side  of  a  section 
of  20  miles,  if  practicable;  and  if  not  within  15  miles,  the  company  will  be  entitled 
to  a  deed  under  the  provisions  of  section  2  of  Spec.  Laws  1864,  p.  159.  There 
is  no  special  provision  for  a  deed  of  the  additional  grant  of  four  sections  to  the 
mile  by  the  Governor.  On  the  contrary,  section  8,  p.  112,  Spec.  Laws  1864,  seems 
to  intend  the  absolute  vesting  of  future  grants  to  the  company  without  any  deed  or 
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other  act  on  the  part  of  the  Governor.  Whether  Mr.  Drake  is  right  in  his  claim  to 
receive,  upon  the  completion  of  10  miles  of  road,  an  amount  of  lands  from  the  ad- 
ditional grant  equal  to  the  amount  appertaining  to  a  section  of  20  miles;  or,  in 
other  words,  whether  any  portion  of  that  grant  was  to  vest  in  the  company  in 
advance  of  construction, — is  a  fit  matter  to  be  decided  by  the  Secretary  of  the  In- 
terior, and  upon  which  I  express  no  opinion.  As  the  State  is  only  a  trustee  in 
this  matter,  the  clerical  labor  of  preparing  the  deed  should  be  performed  by  the 
attorney  of  the  company.  I  have  prepared  one  or  two  deeds, — one,  I  think,  for 
the  St.  Paul  &  Pacific,  and  one  for  the  Winona  Eoad.  I  did  this  intending  that 
they  should  be  precedents,  and  that,  therefore,  parties  preparing  similar  deeds 
would,  by  consulting  those  forms,  so  far  as  general  provisions  are  concerned,  have 
no  difficulty  in  meeting  my  views  of  the  nature  of  the  instruments.  I  prefer,  there- 
,  fore,  that  the  attorney  of  the  company  should  prepare  the  deed,  and  submit  to  me 
for  approval. 
St.  Paul,  September  9th.  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller : 

Sir:  I  am  in  receipt  of  your  favor  inclosing  letter  from  Capt.  Lee,  and  desiring 
my  opinion  as  to  the  right  of  persons  who,  during  the  late  rebellion,  escaped  to  Can- 
ada to  avoid  the  draft,  and  have  since  returned,  to  vote  at  the  ensuing  fall  election 
for  State  and  county  officers.  Yoa  also  inclose  a  slip  extracted  from  some  news- 
paper, stating  that  by  proclamation  of  the  President,  issued  pursuant  to  an  act 
■of  Congress,  such  persons  are  disfranchised.  I  have  no  sympathy  with  this  class 
of  persons,  and  were  I  in  a  position  where  I  could  properly  do  so,  would  not  hesi- 
tate to  vote  for  their  disfranchisement.  In  ray  present  position  I  must,  however, 
expound  existing  laws  as  a  lawyer,  rather  than  as  a  politician.  The  constitution 
and  laws  of  this  State  prescribe  the  qualifications  of  voters,  and  confer  upon  certain 
classes  of  persons  political  rights,  of  which  they  can  only  be  deprived  as  a  punish- 
ment for  crime.  This  punishment  can  regularly  be  inflicted  under  the  rules  of  the 
common  law  only  after  a  formal  judicial  investigation  and  a  sentence  passed  in 
accordance  with  the  finding  of  the  tribunal.  A  law  which  should  attempt  to  dis- 
franchise a  class  of  citizens,  while  denying  them  a  trial  according  to  the  course  of 
the  common  law,  would  not  only  be  most  unjust  and  oppressive,  but  would  strike 
at  the  very  foundation  upon  which  the  fabric  of  every  free  government  is  raised, 
and  would  also  be  a  palpable  violation  of  the  constitution  of  this  and  of  every  State 
in  the  Union.  Under  the  constitution  of  the  United  States  the  power  to  define  the 
qualifications  of  voters  at  State  elections  in  Minnesota  is  vested  in  the  people  of  the 
State,  and  neither  Congress  by  enactment,  nor  the  President  by  proclamation,  pos- 
sesses any  power  to  vary,  modify,  or  in  any  manner  affect  these  qualifications.  The 
constitution  and  laws  of  this  State  attach  no  such  punishment  to  desertion  from 
the  armies  of  the  United  States  as  that  indicated  in  your  letter,  and,  indeed,  could 
not  properly  do  so,  as  the  punishment  devolves  upon  the  nation  whose  laws  have 
been  violated.  A  refusal  to  allow  a  person  to  exercise  the  elective  franchise  at  a 
State  election  for  the  cause  referred  to  would  find  no  warrant  in  either  the  constitu- 
tiori  or  the  election  laws,  but  would  be  a  palpable  violation  of  both,  and  I  know  of 
no  authority  competent  to  override  them  and  establish  other  and  different  regula- 
tions. A  precedent  of  this  character,  liowever  desirable  as  a  present  expedient, 
would  be  of  the  most  fatal  and  dangerous  character.  Whenever  the  States  are  pre- 
pared to  yield  this  or  any  other  State  law  to  the  proclamation  of  the  President*  all 
laws  are  liable  to  the  same  supervisory  power ;  the  State  government  sinks  power- 
less and  paralyzed  at  the  feet  of  the  nation,  and  the  liberties  of  citizens  are  de- 
pendent upon  the  breath  of  the  occupant  of  the  presidential  chair.  The  govern- 
ment ceases  to  be  one  of  laws  and  becomes  one  of  men.  In  a  legal  point  of  view 
there  can  be  no  question  that  your  interrogatories  must  be  answered  in  the  negar 
tive. 
,  St.  Paul,  September  18th,  1865.  ,  G.  E.  COLE,  Atty.  Gen. ' 
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P.  Belfoy,  County  Attorney : 

Sir  :  I  am  in  receipt  of  your  favor  stating  that  your  county  commissioners  voted 
to  pay  the  sum  of  five  dollars  per  month  to  the  families  of  men  enlisting  under  and 
on  the  faith  of  the  resolution ;  "  that  at  the  time  of  taking  this  action  the  com- 
missioners had  no  power  in  the  premises,  but  that  afterwards  the  Legislature  at- 
tempted to  legalize  such  action."  I  have  ever  been  of  the  opinion  that  an  attempt 
to  legalize  an  act  which  was  absolutely  void  in  its  inception  is  vain,  and  am  not 
surprised  that  you  should  have  given  a  similar  opinion. 

Such  I  believe  to  be  the  only  sound  and  rational  doctrine  upon  which  a  constitu- 
tional government  can  be  administered,  and  such,  1  presume,  would  be  the  inclina- 
tion of  the  profession  generally. 

Great  efforts  have  been  constantly  made  by  courts  and  legislatures  to  loose  the 
stringency  of  this  salutary  rule,  and  both  the  Supreme  Court  of  the  United  States 
and  those  of  many  of  the  States  have  gone  very  far  tow^ards  supporting  the  legisla- 
tion referred  to  by  you,  holding  that  remedial  laws,  such  as  laws  legalizing  void 
acts  of  public  officers,  defective  conveyancing,  defective  marriages,  etc.,  may  be 
sustained  as  remedial  laws  which  impair  the  obligations  of  no  contract,  but  on  the 
other  hand  confirm  and  sustain  rights  equitably  under  a  contract  which  by  reason 
of  some  legal  defect  could  not  be  enforced.  The  line  separating  these  extreme 
cases  from  others  confessedly  within  the  constitutional  prohibition  is  but  illy  de- 
fined. The  cases  are  examined  and  commented  on  in  Smith  on  Constitutional  Con- 
struction, §§  380,  381,  382,  267. 

My  advice  to  you,  as  a  county  officer,  is,  that  while  the  cases  would  furnish  strong 
and  plausible  arguments  in  support  of  the  position  of  the  plaintiffs,  a  strong  argu- 
ment can  also  be  urged  in  support  of  the  position  of  the  county  upon  general  prin- 
ciples, as  well  as  upon  authorities,  perhaps,  as  analogous  as  those  referred  to.  It 
is  one  of  those  cases  in  which,  the  law  of  this  state  not  having  been  determined 
upon  by  the  tribunal  of  last  resort,  an  attorney  on  either  side  can  fairly  advise  his 
client  to  test  the  question. 

St.  Paul,  October  1st,  1865.  G.  E.  COLE,  Atty.  Gen. 


A.  Gutshen,  County  Auditor : 

Sir:  I  am  in  receipt  of  your  favor  inquiring  what  is  the  taxable  year  for  taxing 
merchants  and  manufacturers.  I  cannot  see  any  room  for  escaping  the  conclusion 
that  it  is  the  year  next  preceding  the  day  of  making  the  statement.  Sections  11, 12, 
and  13  are  very  clear. 

I  note  your  comments  on  the  propriety  of  this  rule  and  concede  their  force,  but 
these,  as  well  as  most  criticisms  which  have  from  time  to  time  been  made,  should 
have  been  addressed  to  the  Legislature.  Executive  officers  have  very  little  to  do 
with  consequences.  I  am  no  friend  to  judicial  legislation,  but  believe  in  adminis- 
tering the  law  as  I  find  it.  There  are,  it  is  true,  cases  in  which  the  language  of  a 
law  is  ambiguous,  when  we  are  justified  in  resorting  to  construction,  but  neveu 
when  tjie  language  is  as  plain  as  I  deem  it  to  be  in  this  instance. 

St.  Paul,  October  7th,  1865.  G.  E.  COLE,  Atty.  Gen. 


J.  B.  GilflUan,  County  Attorney: 

Sir:  You  inquire  whether  there  is,  under  our  laws,  any  such  thing  as  a  com- 
mon-law certiorari,  and  whether  such  writ  will  116  from  the  District  Court  to  that 
of  a  Justice  of  the  Peace.  The  Constitution  confers  upon  the  Supreme  Court  ap- 
pellate jurisdiction  in  all  cases,  and  original  jurisdiction  only  in  such  cases  as  may 
be  prescribed  by  law,  and  upon  District  Courts  original  jurisdiction  in  all  cases, 
and  appellate  jurisdiction  only  in  such  cases  as  may  be  prescribed  by  law.  By  stat- 
ute, writs  of  certiorari  may  issue  from  the  Supreme  Court,  but  no  provision  is 
made  for  its  issuance  from  the  District  Courts.  At  the  common  law,  this  writ  is- 
sued from  the  Court  of  King's  Bench.    I  do  not  think,  therefore,  that  the  statutes. 
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having  provided  the  mode  of  review  in  the  District  Court  of  the  decisions  of  a  jus- 
tice, the  writ  will  lie  from  that  court.  There  is  more  doubt,  however,  whether  the 
writ  may  not  issue  out  of  the  Suj)reme  Court  to  the  Justice.  It  has  been  frequently 
held  in  New  York  that  the  fact  that  an  appeal  had  been  given  by  statute  from  a 
Justice  to  the  Common  Pleas  did  not  deprive  the  Supreme  Court  of  its  common-law 
jurisdiction  to  cause  a  certiorari  to  be  issued  in  a  proper  case;  but  the  writ  (the  is- 
suance of  which  is  in  the  discretion  of  the  court)  would  only  he  allowed  under  spe- 
cial circumstances.  Kellogg  vs.  Church,  3  Denio,  228 ;  Comstock  vs.  Porter,  5  Wend. 
98.  It  has  also  been  intimated  in  the  same  State  that  the  writ  ought  not  to  be  granted 
when  the  right  to  appeal  was  conferred  by  statute.  In  the  Matter  of  Mount  Mor- 
ris Square,  2  Hill.  27.  So,  also,  in  Massachusetts.  Palmer  Co.  vs.  Fevill,  17  Pick.  62. 
Our  own  courts  have  recognized  its  power  to  grant  the  writ  in  similar  cases;  but, 
couple  the  recognition  with  conditions  which  render  an  application  of  this  charac- 
ter very  precarious,  as  a  case  would  seldom  arise  in  which  the  court  would  be  dis- 
posed to  grant  the  writ.  Wood  vs.  Myrick,  9  Minn.  149.  With  reference  to  the 
other  question  suggested  by  you,  as  to  whether  section  199,  p.  526,  Comp.  St.,  is  re- 
pealed by  chapter  22,  Sess.  Laws  1865, 1  am  clearly  of  opinion  that  it  is  not.  All 
those  sections  intended  to  be  repealed  are  expressly  named  in  section  6.  The  pro- 
vision in  section  3,  that  an  appeal  upon  questions  of  law  may  be  taken  in  any  case, 
civil  or  criminal,  only  refers  to  that  particular  mode  of  appealing,  and  may  well 
stand  with  the  provision  of  the  criminal  sections  regulating  the  time  within  which 
all  appeals  must  be  taken. 
St.  Paul,  October  31st,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller : 

Sir:  I  am  in  receipt  of  your  favor  Inclosing  letter  from  Mr.  Huddleston,  county 
attorney  of  Dakota  county,  asking  a  conditional  pardon  for  Muban,  the  accomplice 
of  McCue,  who  is  in  custody  upon  a  charge  of  murder,  in  order  that  he  may  be  used 
as  a  witness  for  the  State.  The  Attorney  General  has  power  to  pledge  the  public  faith 
to  the  extent  of  procuring  a  free  pardon  to  an  accomplice  upon  condition  that  he 
will  give  material  testimony  against  his  confederate  in  the  guilt.  Under  the  cir- 
cumstances of  this  case  I  have  deemed  it  advisable  to  write  the  county  attorney  that 
he  may  assure  Muban  of  a  free  pardon  if  he  testifies  as  the  county  attorney  wrote  me 
he  would,  at  the  same  time  advising  the  county  attorney  to  ascertain  whether  Muban 
could  and  would  testify  to  any  material  facts  before  making  the  promise.  This,  I 
think,  is  all  that  is  necessary  at  present.  If  Muban,  on  the  faith  of  this  assurance,  ap- 
pears and  testifies  as  he  will  be  expected  to  if  the  assurance  is  given,  and  which  is 
the  condition  upon  which  the  assurance  is  given,  it  will  then  be  proper  to  grant  a 
full  pardon.    This  is  the  usual  course  taken  in  such  cases. 

St.  Paul,  November  13th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Chas.  Mcllrath,  State  Auditor: 

Sir:  I  am  in  receipt  of  your  favor  inclosing  communication  of  auditor  of  Meeker 
county,  inquiring  as  to  the  regularity  of  the  county  commissioners  in  a  district  of 
that  county.  In  reply  I  beg  to  remind  you  that  except  inquiries  concerning  the  tax 
laws  or  school  laws,  neither  the  state  auditor  nor  myself  are  required  to  advise  county 
officers.    The  question  should  be  referred  to  the  county  attorney. 

I  am  also  in  receipt  of  your  favor  inclosing  communication  from  the  auditor  of 
Wabasha  county,  stating  that  the  town  of  Plainview  in  that  county  has  made  no  re- 
turn of  its  assessment,  and  that  the  auditor  has  repeatedly  written  to  the  town  of- 
ficers on  the  subject,  and  inquiring  what  he  shall  do.  I  presume  the  assessor  can  be 
compelled  by  mandamus  to  perform  his  duty.  I  do  not  see  why  the  auditor  has  not 
done  all  that  can  be  required  of  him  in  the  premises. 

The  letter  of  the  auditor  of  Martin  county,  inquiring  whether  a  new  town  created 
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out  of  a  portion  of  the  territory  of  an  old  one  can  be  made  liable  for  its  obligations, 
has  been  so  often  answered  by  opinions  from  this  office  that  there  seems  to  be  little 
excuse  for  addressing  me  again  upon  the  subject.    See  Opinions. 
St.  Paul,  November  20th,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sir:  I  am  in  receipt  of  your  fayor,  inclosing  letter  from  the  President  of  the  Min- 
nesota Valley  Uailroad  Company,  requesting  that  the  bonds  issued  by  the  Southern 
Minnesota  Kailroad  Company  be  canceled.  The  law  is  as  plain  as  I  can  make  it. 
See  section  4,  p.  161,  Spec.  Laws  1864.  I  also  return  Peter  Fladden's  certificate, 
inclosed  to  me  in  a  former  communication,  as  requested.  I  am  also  in  receipt  of 
your  favor  inclosing  letter  of  J.  E.  Haines,  inquiring  whether  a  party  can  at  the 
same  time  hold  the  offices  of  Eegister  of  Deeds,  Clerk  of  District  Court,  and  Judge 
of  Probate.  There  is  nothing  in  the  nature  of  these  offices  rendering  them  incom- 
patible, in  the  absence  of  statutory  provision,  and  I  do  not  now  remember  any.  Par- 
ties should  be  instructed  to  apply  to  county  or  private  attorneys  tor  advice  in  such 
matters.  It  is  not  the  province  or  duty  of  the  Attorney  General  to  furnish  gratu- 
itous advice  to'  mere  citizens. 

St.  Paul,  November  24th,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sir:    I  am  in  receipt  of  your  favor  inclosing  deed  prepared  for  your  execution,  by 
the  Minnesota  Valley  Railroad,  for  120  sections  of  land.    Also  letter  from  the  Secre- 
tary of  the  Interior  requiring  further  proof  of  character  and  extent  of  completed 
road.     You  state  in  your  letter  that  the  company  desires  a  further  deed  of  120  sec- 
tions.   I  am  not  aware  that  any  previous  deed  has  been  executed ;  certainly  none  has 
been  submitted  to  me,  and  by  the  terms  of  the  recitals  in  the  deed  submitted  it  would 
appear  that  the  lund  conveyed  was  the  first  120  sections  to  which  the  company  is 
entitled  upon  the  completion  of  10  miles  of  road.    By  section  2  of  chapter  2  of 
chapter  1  of  Special  Laws  of  1864,  p.  159,  the  company  is  entitled  to  a  deed  of  120 
sections,  upon  the  completion  of  10  miles,  and  upon  the  completion  of  every  20  con- 
secutive miles  to  a  deed  of  the  lands  appertaining  thereto.    Kow,  120  sections,  or 
three  sections  in  width  on  each  side  of  the  section  of  20  miles,  is  the  quantity  ap- 
pertaining to  that  section.     The  company,  therefore,  upon  the  completion  of  10  miles 
of  road,  are  entitled  to  the  lands  appertaining  to  the  entire  section  of  20  miles,  and 
can  be  entitled  to  no  more  upon  the  completion  of  the  section,  as  they  have  already 
received  their  complement.     The  language  of  this  act  is  peculiar,  and  differs  from 
that  of  the  other  roads.    If  the  deed  submitted  to  me  is  for  the  first  120  sections, 
accruing  to  the  company  upon  the  completion  of  10  miles  of  road,  it  is  correct;  but 
if  they  )iave  received  that,  they  have  already  received  all  the  lands  appertaining  to 
the  section  completed.     The  Secretary  of  the  Interior  may,  or  may  not,  be  mistaken, 
as  the  president  of  the  road  alleges,  in  his  supposition  that  the  rights  of  the  com- 
pany to  their  additional  grant  depended  upon  the  act  of  1865,  and  this  company  re- 
ceived an  additional  grant  earlier  than  the  other  land-grant  companies,  and  takes 
subject  to  the  saine  conditions  and  limitations  that  are  imposed  upon  the  original 
grant  of  1857.     See  section  7  of  an  act  approved  May  12th,  1864,  p.  74,  St.  at  Large 
1863  and  1864.    As  to  Mr.  Drake's  claim,  that  the  State  is  a  trustee  and  is  the  only 
proper  party  to  determine  when  the  company  is  entitled  to  its  lands,  I  have  to  say 
that,  so  far  as  it  is  necessary  to  place  our  construction  upon  State  laws,  or  even  acts 
of  Congress,  in  order  to  enable  the  State  to  execute  the  trust  reposed  in  her  officers, 
must,  of  course,  in  the  first  instance,  do  so ;  but  I  should  decline  to  go  beyond  and 
place  any  construction  upon  the  congressional  grants  in  regard  to  questions  which 
must  necessarily  be  determined  by  the  Secretary  of  the  Interior  in  the  discharge  of 
bis  duty.    As  it  was  necessary  to  place  a  construction  upon  the  act  of  Congress  of 
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1864,  and  the  subsequent  one  of  March,  1865,  entitled  "An  act  extending  the  time 
for  the  completion  of  certain  land-grant  railroads  in  the  States  of  Alabama  and 
Iowa,"  I  have  thought  proper  to  advise  the  Governor  to  act  in  the  matter  of  deed- 
ing to  the  company,  as  required  by  the  law  of  the  State,  page  159,  Spec.  Laws  1864. 
This  statute  confers  upon  the  Governor  authority  to  execute  the  deed,  as  I  have 
herein  advised;  but  whether  that  deed  will  be  valid,  or  confer  any  rights  on  the 
company,  is  at  least  questionable,  and  the  Secretary  of  the  Interior  may  be  right  in 
holding,  as  I  infer  from  his  communication  that  he  does,  that  the  act  of  Congress 
of  1865  extended  to  all  land-grant  railroads  in  Minnesota,  and  subjected  all  prior 
grants  to  its  provisions.  Such  a  condition,  imposed  upon  the  extension  of  time  for 
the  completion  of  the  roads,  would  not  be  open  to  any  legal  objection,  as  all  the 
companies,  by  neglecting  to  build  as  required  by  Congress,  had  forfeited  all  rights, 
and  the  extension  of  time  was  purely  a  matter  of  favor  and  might  be  coupled  with 
any  condition  which  Congress  saw  fit  to  impose. 

The  act  of  1865  is  extremely  ambiguous  and  involved  in  its  terms,  but  there  are 
several  clauses  which  indicate  this  design;  among  others,  the  following:  "that  said 
lands  granted  by  this  or  prior  acts  shall  not  in  any  manner  be  disposed  of  except  as 
the  same  are  patented  under  the  provisions  of  this  act."  If  this  construction  is 
correct,  the  act  of  the  State  Legislature  of  1864,  empowering  the  governor  to  execute  a 
deed  of  120  sections  upon  the  completion  of  10  miles  of  road,  would  conflict  with  an 
act  of  congress,  and  would,  therefore,  be  void,  as  upon  all  matters  which  are  the 
proper  subjects  of  congressional  legislation  State  laws  must  yield. 

There  is  a  distinction  to  be  noted  between  this  application  and  that  of  the  St. 
Paul  &  Pacific  Railroad  (see  opinions  of  this  office)  in  this,  that  the  whole  of  the 
road  of  this  company  has  been  constructed  since  the  passage  of  the  act  of  1865.  As 
an  executive  officer  I  deem  myself  justified  in  advising  action  under  State  laws 
until  they  are  held  nugatory  by  competent  authority. 

St.  Paul,  November  28th,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath: 

Sir  :  I  am  in  receipt  of  your  favor  inclosing  letter  from  Auditor  of  Sibley  county, 
stating  that  the  board  of  supervisors  of  a  town  in  that  county  levied  a  tax  of  30 
mills  on  the  dollar  in  1864  for  the  years  1864,  1865,  and  1866,  and  he  desires  to 
know  whether,  without  any  further  action  on  the  part  of  the  town,  he  is  justified 
in  extending  the  tax  for  each  year.     I  think  not. 

The  term  ■'  taxes  "  signifies  an  annual  levy  or  assessment,  and  I  do  not  think  it 
competent  for  one  board  of  supervisors  to  legislate  for  future  years.  If  they  may 
do  so  for  three  years  in  advance  they  may  do  so  for  all  time.  Wlien  the  town  ma- 
chinery was  once  put  in  motion  I  do  not  see  why,  if  the  first  board  can  thus  do 
the  work  of  tlieir  successors,  any  further  election  of  supervisors  would  be  necessary. 

St.  Paul,  December  16th,  1865.  G.  E.  COLE,  Atty.  Gen. 


His  Excellency,  Stephen  Miller: 

Sir:  I  have  received  a  communication  from  E.  E.  Drake,  Esq.,  President  of  the 
Minnesota  Valley  Railroad,  combating  the  position  taken  by  me  in  a  recent  opin- 
ion, in  which  I  advised  against  the  execution  of  a  deed  lor  the  second  120  sections 
of  land  to  which  that  company  is  entitled  under  the  act  of  Congress  of  1857  until 
40  miles  of  the  road  is  completed.  It  has  ever  been  my  belief  that  now  that  our 
railroad  enterprises  are  being  vigorously  prosecuted  the  true  interests  of  the  State 
required  that  the  companies  should  be  liberally  dealt  with,  and  that,  so  far  as  the 
acts  of  Congress  are  concerned,  upon  which  the  claim  of  the  State  to  railroad  lands 
rests,  they  should  receive  a  liberal  construction  in  aid  of  the  enterprise  they  were 
designed  to  promote.  If  we  should  err  in  our  construction  in  favor  of  the  com- 
panies I  presume  no  harm  would  result  to  any  party,  as  if  it  should  be  determined 
that  an  erroneous  construction  had  been  adopted  and  a  deed  executed  in  a  case  in 
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which  the  Governor,  under  existing  laws,  possessed  no  power  to  execute  it,  it  would 
be  simply  void  and  vest  no  title  in  the  company;  while,  on  the  other  hand,  if  an 
eribr  should  occur  in  the  refusal  to  execute  a  conveyance,  in  a  case  in  which  the 
company  should  be  entitled  to  it,  by  the  delay  to  furnish  the  companies  with  the 
muniments  of  title,  these  enterprises  may  be  greatly  retarded  and  the  companies  em- 
barrassed in  their  negotiations  with  capitalists.  These  considerations,  however,  are 
only  important  in  cases  where  the  letter  of  the  law  leaves  the  matter  in  doubt,  and 
thus  opens  the  door  to  construction.  If  the  law  is  plain  an  executive  officer  has  no 
option  but  to  enforce  and  obey  it.  In  this  case  the  language  of  sec.  2,  page  159,  of 
Spec.  Laws  1864,  is  as  follows:  "Upon  the  construction  and  completion  of  ten 
miles  of  load  the  company  may  demand  and  receive  a  deed  of  120  sections  of  land, 
which  the  State  may  then  be  entitled  to  receive  under  the  act  of  Congress  of  1857, 
and  upon  tlie  construction  and  completion  of  each  and  every  consecutive  twenty 
miles  the  Governor  shall  execute  a  full  and  absolute  title  in  fee-sirnple  to  all  the 
lands  appertaining  thereto." 

I  held  that  the  word  "appertaining"  was  the  controlling  word  of  the  clause; 
that  120  sections  of  land  was  appropriated  by  the  act  of  Congress  of  1857  to  each 
20  miles  of  road,  and  was  to  be  distributed  to  the  companies  in  advance;  that  120 
sections,  therefore,  must  be  considered  as  appertaining  to  each  section  of  20  miles; 
and  the  company  having  received  the  120  sections  appropriated  to  the  first  section 
of  20  miles,  when  10  miles  of  that  section  were  completed,  were  entitled  to  no  more 
until  the  next  section  of  20  miles,  or  40  miles  in  all,  were  completed.  Upon  a  care- 
ful examination  of  the  argument  on  behalf  of  the  company  and  a  re-examination  of 
the  law,  I  am  inclined  to  modify  my  construction  of  the  act.  Section  2  of  the  act 
of  Congress  of  1857,  authorizes  the  State  to  dispose  of  120  sections,  included  within 
a  continuous  length  of  20  miles,  before  any  work  is  done  upon  the  road.  The  act 
of  the  State  Legislature  of  1864  requires,  as  a  guaranty  of  good  faith  in  the  prose- 
cution of  the  work,  that  this  land  shall  not  be  deeded  to  the  company  until  10  miles 
of  the  road  is  completed.  The  act  of  Congress  authorizes  the  State  to  dispose  of 
another  quantity  of  120  sections,  making  240  sections  in  all;  and  the  act  of  the 
State  Legislature  of  1864,  after  providing  that  120  sections  shall  be  deeded  when  10 
miles  of  the  road  is  completed,  proceeds:  "  and  upon  the  construction  and  completion 
of  each  and  every  consecutive  20  miles,  the  Governor  shall  execute  a  deed  of  all  the 
lands  appertaining  thereto."  Now,  unless  some  lands  were  intended  to  pass  upon 
the  completion  of  20  miles,  this  language  would  seem  to  be  without  meaning;  but, 
under  my  previous  construction,  there  would  be  no  lands  to  pass,  and  the  only 
manner  in  which  force  and  effect  can  be  given  to  this  clause,  is  to  assume  that  the 
intent  of  the  Legislature  was,  while  requiring  a  guaranty  for  the  prosecution  of  the 
enterprise,  by  delaying  the  first  Installment  of  lands  until  a  portion  of  the  road  was 
completed.  After  that  portion  was  completed,  to  vest  their  lands  in  the  company  as 
fast  as  the  act  of  Congress  contemplated.  The  word  "  appertaining  "  does  not  seem 
to  be  a  very  appropriate  one.  All  lands  which  by  the  act  of  Congress  belong  to  the 
company  upon  the  completion  of  20  miles,  may  perhaps  be  said  to  belong  to  that 
section,  or,  what  is  equivalent  to  this,  to  belong  to  the  company  by  reason  of  its 
completion.  I  can  see  no  very  distinct  reason  why  the  Legislature,  while  authoriz- 
ing the  execution  of  a  deed  to  the  company  of  the  first  120  sections  upon  the  com- 
pletion of  10  miles,  should  have  delayed  any  further  deed  until  30  additional  miles 
were  completed.  Upon  a  careful  perusal  of  the  entire  law,  I  cannot  fail  to  arrive 
at  the  conclusion  that  the  intention  of  the  Legislature  was  as  above  stated,  and,  in 
view  of  the  effect  upon  the  company  by  retarding  the  prosecution  of  their  enterprise 
of  a  different  construction,  I  am  constrained  to  adopt  this  view,  leaving  the  final 
construction  of  the  law  to  the  authorities  of  the  United  States. 

The  additional  grant  of  four  sections  to  the  mile,  made  by  Congress  to  the  com- 
pany by  the  act  of  May  12,  1864,  (section  7,  p.  74,  St.  at  Large  1863  and  1864,) 
was  made  subject  to  the  same  conditions,  restrictions,  and  limitations  contained  in 
the  original  land-grant  act  of  1857,  and  by  the  act  of  the  State  Legislature  of  1865, 
(chapter  15,  Gen.  Laws  1865,)  (which,  by  reason  of  its  publication  in  the  general 
laws  instead  of  the  special  laws,  where  it  should  have  been  published,  haa  hereto- 
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fore  escaped  my  notice,)  the  governor  was  directed  to  execute  a  deed  of  these  addi- 
tional lauds  in  the  same  manner  and  proportion  as  the  other  lands  of  the  company. 
Assuming,  as  I  think  we  should,  that  the  company's  rights  rest  upon  these  acts,  there 
can  be  no  doubt  that  the  governor  should  convey  the  new  grant  at  the  same  time 
«nd  in  the  same  manner  as  the  original  grant.  The  arguments  in  favor  of  bringing 
the  company,  under  the  provisions  of  the  act  of  1865,  extending  the  time  for  the 
completion  of  the  roads  in  this  state,  1  have  referred  to  in  a  previous  opinion,  and 
have  stated  the  reasons  why  1  think  the  State  should  regard  the  rights  of  this  com- 
pany as  resting  upon  the  special  laws  referred  to,  rather  than  upon  the  general  law 
applicable  to  all  the  roads. 
St.  Paul,  December  31st,  1865.  G.  E.  COLE,  Atty.  Gen. 


Hon.  Henry  Hill,  Co.  Attorney : 

Sir:  You  ask  my  opinion,  in  substance,  whether  a  piece  of  land  once  held  under 
the  homestead  act,  but  which,  abandoned  or  relinquished  by  the  claimant,  reverted 
to  government,  and  was  afterwards  entered  at  private  entry  by  another  party,  is 
.subject  to  taxes  assessed  against  it  while  held  as  such  homestead.  My  predecessor, 
in  his  opinion  upon  the  validity  of  taxes  levied  upon  lands  taken  for  homesteads, 
states  expressly  that  in  case  the  land  reverts  to  government  the  tax  becomes  void. 
See  Op.  of  Attys.  Gen.  p.  296. 

The  grantees  of  government  take  their  titles  from  a  source  outside  of  and  beyond 
the  reach  of  State  laws  or  State  officials  from  the  instant  of  sale,  and  not  until 
then  do  our  tax  laws  affect  them.  Clearly  your  county  auditor  should  not  regard 
"the  taxes  assessed  against  such  lands  as  a  homestead  and  which  becomes  extinct 
with  the  homestead  itself,  but  should  give  his  certificate  as  if  siich  taxes  never  in 
:fact  existed. 

St.  Paul,  January  15th,  1866.  G.  E.  COLE,  Atty.  Gen. 


WILLIAM  COLVILLE,  Attt.  Gen.— Jan.  8,  1866,  to  Jan.  10,  1868. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Sie:  Tours  of  the  twenty-seventh  inst.,  presenting  the  claim  of  the  Eegister 
and  Receiver  of  the  United  States  land  office  at  Minneapolis  against  the  State,  "for 
entering  upon  the  records  of  their  office  the  swamp  lands  selections  in  their  land 
■district,"  for  my  opinion  as  to  its  legality,  has  been  carefully  considered.  The  act 
•of  Congress  upon  which  it  is  sought  to  be  based,  (act  of  July  4,  1864,)  provides  that 
"for  the  location  of  lands  by  states  and  corporations  under  grants  from  Congress 
the  Register  and  Receiver  of  the  district  where  such  lands  may  be  located,  for  the 
services  therein,  shall  be  entitled  to  receive  a  fee  of  one  dollar  for  each  'final  loca- 
tion'oi  160  acres,  to  be  paid  by  the  State  or  corporation  making  such  location." 
This  refers  to  cases  where  the  lands  are  selected  by  the  State  or  corporation  to  which 
they  are  granted,  and  which  State  or  corporation  would  then  have  to  "  finally  lo- 
cate "  thje  lands  selected,  in  the  office  of  the  district  in  which  they  are  situated.  The 
sv,-amp  lands  of  Minnesota  were  granted  by  the  act  of  March  12th,  1860,  entitled 
"An  act  to  extend  the  provisions  of  an  act  to  enable  the  State  of  Arkansas,  and 
other  States,  to  reclaim  the  swamp  lands  within  their  limits,  to  Minnesota  and  Or- 
egon, and  for  other  purposes,"  and  in  the  body  of  this  act  the  provisions  of  the  Ar- 
kansas act  are  extended  to  this  State.  One  of  the  said  "  provisions  "  is  that  the 
Secretary  of  the  Interior  shall  make  out  an  accurate  list  and  plats  of  the  said  swamp 
ilands,  and  transmit  the  same  to  the  Governor  of  the  State,  and,  at  his  request,  cause 
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a  patent  to  be  issued  to  the  State  therefor,  and  this  is  the  manner  in  which  the 
swamp  lands  of  Minnesota  are  designated  and  conveyed.  The  field-notes  of  the 
government  surveys  furnish  the  requisite  evidence  of  what  lands  are  covered  by 
the  grant.  The  State  has  nothing  to  do  with  the  local  land  offices  in  the  matter. 
The  entries  relative  to  swamp  lands  that  may  be  made  in  their  records  are  not  made 
in  behalf  of  the  State,  and  do  not  in  any  manner  affect  its  title,  but  are  made  for 
the  convenience  of  the  land  officers  themselves,  and  to  prevent  mistaltes  by  which 
other  parties  would  receive  duplicates  for  lands  not  belonging  to  the  government.. 
I  am,  therefore,  of  the  opinion  that  the  claim  in  question  is  not  valid. 
St.  Paul,  January  29th,  1866.  W.  COLVILLE,  Atty.  Gen. 


His  Excellency,  Wm.  R.  Marshall: 

Sir:  1  have  given  such  consideration  as  time  will  admit  to  the  bill  transmitted 
yesterday  for  my  opinion  upon  its  constitutionality,  the  said  bill  being  entitled  "An 
act  authorizing  the  Lake  Superior  &  Mississippi  Railroad  Company  to  construct  and 
operate  an  additional  branch."  The  only  question  that  can  be  raised  in  the  case  is- 
whether  the  bill  conflicts  with  the  constitutional  provisions  of  this  State  forbidding 
the  formation  of  corporations  under  special  acts.  Bills  presenting  this  question  in 
like  manner  have  quite  frequently  been  discussed  in  this  State,  and  all,  after  am- 
ple consideration,  having  been  passed  by  the  Legislature,  were  approved  by  the  ex- 
ecutive, and  some  of  our  most  important  railroad  enterprises  have  been  for  years 
conducted  under  them.  So  that  every  motive  of  public  policy  and  common  busi- 
ness interests  requires  that,  unless  clearly  repugnant  to  the  constitution,  no  such 
cloud  as  the  vetoing  of  a  similar  bill  upon  constitutional  grounds  would  create,, 
should  be  cast  upon  them. 

The  discussions  above  referred  to,  and  in  particular  the  able  opinion  of  my  pred- 
ecessor, given  at  the  request  of  the  State  Senate  at  the  last  session  of  the  Legisla- 
ture, upon  various  legal  questions  connected  with  this  same  company,  present  the 
authorities  bearing  upon  it  so  fully  as  to  avoid  the  necessity  of  a  labored  opinion 
now. 

The  doctrine  approved  in  the  opinion  above  referred  to,  and  which  I  consider  does 
not  go  so  far  as  the  bestuuthorities  warrant,  fully  sustains  the  bill.  It  is  presented 
in  Tlie  People  vs.  Marshall,  1  Gilm.  (111.)  672;  a  case  that  arose  under  that  clause 
of  the  constitution  of  Illinois,  prohibiting  the  legislature  from  creating  any  banks. 
The  charter  of  the  bank  of  Illinois,  which  was  in  force  before  the  adoption  of  the 
constitution,  was  subsequently  thereto  "  extended  for  the  period  of  twenty  years,  and 
authority  given  it  to  establish  branches."  This  last  act  was  sustained  by  the  court, 
which  in  its  opinion  says :  "  The  plain  interpretation  of  the  constitution  is,  there  shall 
be  no  banks  but  those  already  in  being;  they  may  exist  subject  to  the  control  of  the- 
Legislature  as  to  the  period  of  their  existence,  the  amount  of  their  capital,  and  all 
other  modifications  compatible  with  their  legal  rights.  If  the  exercise  of  this  power 
was  intended  to  be  inhibited,  it  is  difficult  to  conceive  why  it  was  not  forbidden  in 
explicit  terms.  It  is  not  pretended  to  be  thus  forbidden,  and  as  the  subject  is  one  of 
Legislative  cognizance,  the  power  of  the  Legislature  must  be  considered  plenary, 
unless  restricted  by  clear  and  explicit  language.  This  results  from  the  well-settled 
principle  of  constitutional  law,  that  a  State  constitution  is  a  limitation  upon  and 
not  a  grant  of  Legislative  power;  that  all  power  is  inherent  in  the  Legislature  un- 
less clearly  withheld  by  the  people  in  their  organic  law."  This  is  completely  analo- 
gous to  our  constitutional  provisions  in  relation  to  corporations;  it  does  not  forbid 
the  conferring  of  even  nerv  franchises  upon  corporations  already  in  existence,  but 
simply  forbids  the  formation  of  new  corporations  by  special  act.  There  is  nothing 
in  the  constitution  from  which  it  can  even  remotely  be  inferred  that  special  priv- 
ileges are  not  to  be  granted  to  existing  corporations,  and  if  we  look  to  custom  or 
precedent  for  light  upon  this  subject  we  find  that  ever  since  the  constitution  existed 
all  kinds  of  incorporations  that  hive  needed  and  asked  for  it  have  been  the  subject, 
of  special  legislation ;  have  received  new  power  and  franchise  from  a  liberal  hand^ 
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some  within  and  many  without  the  scope  of  the  purposes  of  their  original  organi- 
zations.    In  this  bill,  however,  no  new  powers  or  franchises  appear  to  be  granted. 

The  right  to  enter  upon  and  condemn  the  property  necessary  for  the  construction 
of  their  road,  to  charge  and  collect  fares,  etc.,  sue  and  be  sued,  and  all  the  franchises 
and  privileges  in  question,  already  exist,  and  these  rights  are  by  this  bill  simply 
extended,  the  field  of  operations  of  the  company  enlarged,  and  it  empowered  to  con- 
struct and  operate  a  branch  line  of  road  accessory  to  and  of  advantage  to  their  first 
or  main  line.  The  objection  raised  by  my  predecessor  to  the  legal  existence  of  this 
company,  to  sustain  which  the  case  above  quoted  was  relied  upon,  was  that  the  Leg- 
islature, without  the  consent  of  the  original  company,  had  arbitrarily  changed  its 
name  and  transferred  its  franchise  and  rights  to  a  new  set  of  stockholders — to  a  new 
company,  in  fact.  This  bill  provides  for  no  new  corporation  or  stockholders,  and 
does  not  come  in  force  until  it  is  accepted  by  the  present  company. 

The  work  contemplated  is  of  great  importance  and  when  completed  will  be  a  pub- 
lic benefit.  This  company  receives  nothing  from  the  State  but  the  right  to  construct 
— a  right  conflicting  with  no  other  person  or  interest,  and  which  any  other  person 
has  or  may  exercise.  It  is  a  work  free  to  all  to  enter  upon,  and  should,  therefore, 
not  be  prevented  by  the  Executive  veto  because  of  a  doubt  of  the  constitutional 
right  of  this  company  to  do  so.  There  should  be  no  reasonable  doubt  of  the  con- 
stitutionality of  a  bill  vetoed  on  that  pretext  in  the  mind  of  the  Governor.  So  much 
is  at  least  due  to  a  legislative  body  that  is  presumed  to  act  intelligently  and  for  the 
best  interest  of  the  people. 

St.  Paul,  February  15th,  1866.  W.  COLVILLE,  Atty.  Gen. 


Hon.  Thomas  Russell: 

Sir:  I  have  carefully  considered  the  question  you  submitted,  to-wit:  Whether 
the  action  of  the  county  commissioner  of  Sibley  county  offering  bounties  to  soldiers 
credited  to  that  county,  and  a  monthly  allowance  to  their  families' which  action  was 
taken  before  the  act  of  the  State  Legislature  legalizing,  or  purporting  to  legalize, 
such  action,  passed  at  the  special  session  of  1862,  came  into  force,  is  valid.  The 
general  power  given  boards  of  county  commissioners  by  the  statute  of  1852,  and 
still  in  force,  is  that  they  shall  have  the  care  of  the  county  property,  and  the  man- 
agement of  the  county  funds  and  business.  Comp.  St.  1854.  At  the  time  the 
above  action  was  taken,  the  system  under  which  soldiers  were  afterwards  drafted 
had  not  been  perfected,  but  it  was  very  well  understood  that  a  draft  would  be 
eventually  enforced,  and  tlierefore  it  was  of  the  utmost  importance  to  the  people 
tliat  all  persons  within  the  county  that  should  enlist  should  be  credited  to  it,  and 
large  premiums  olfered  by  other  localities  made  it  necessary  to  secure  this  that 
bounties  to  soldiers  and  allowance  to  their  families  should  be  given.  The  fact  that 
each  township  was  afterwards  made  a  separate  district,  and  required  to  fill  its  own 
quota,  did  not  affect  the  merits  of  the  case,  as  such  action  was  of  general  inter- 
est to  the  towns,  and  the  soldiers  credited  to  the  county  could  be  appointed  among 
the  several  towns  as  should  be  just.  To  this  may  be  added  the  consideration  which 
has  in  many  cases  been  held  to  justify  a  great  stretch  of  authority  on  the  part  of 
far  more  prominent  officials  than  county  commissioners:  the  necessity  of  our  coun- 
try, the  existence  of  which  depended  upon  the  increase  of  our  armies. 

I  think,  therefore,  that  the  raising  of  soldiers  and  having  them  properly  credited 
was  properly  the  business  of  the  county  and  properly  the  subject  of  such  action  on 
the  part  of  the  county  commissioners,  and  that  every  consideration  of  justice  and 
patriotism  and  public  policy  will  justify  the  courts  in  holding  it  to  be  such.  By  the 
act  of  the  Legislature  above  referred  to  such  action,  as  far  as  it  could  be  done,  was 
legalized,  and  the  county  commissioners  empowered  to  levy  a  tax  to  pay  such  boun- 
ties and  allowances.  I  find  that  the  legal  authorities  hold  generally  that  when  offi- 
cials have  acted  in  the  line  of  their  duty  any  defect  in  such  action  which  renders  it 
inoperative  may  be  cured  by  remedial  statutes,  provided  that  such  statutes  do  not 
Interfere  with- vested  rights,  and  that  generally  retrospective  acts  which  do  not  im- 
pair the  obligations  of  contrapts  or  inflict  pains  or  penalties  are  valid.    As  no  such 
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questions  are  or  can  be  raised  in  this  case  on  the  part  of  the  county,  I  am  of  the 
opinion  that  even  though  the  said  action  was  defective  in  form  or  a  stretch  of  au- 
thority, it  became  by  force  of  the  said  statute  valid  and  binding.  Claims  of  soldiers 
or  their  families  arising  under  said  action  being  then  legal  and  valid  no  subsequent 
action  of  the  county  commissioners  "rescinding"  or  attempting  to  rescind  their 
former  action  could  affect  them,  and  the  acts  of  1864  and  1865  directing  the  levy  of 
taxes  to  pay  such  claims,  with  interest,  apply  with  the  same  force  as  if  no  such  "  re- 
scinding "  action  had  been  taken. 

In  the  case  you  refer  to  me  of  a  bounty  bond  issued  by  the  town  of  Arlington  in 
the  year  1864,  the  act  of  1865  legalizing  the  action  of  towns  in  voting  such  boun- 
ties applies,  and  whether  the  action  of  the  town  in  voting  such  bounties  was  had 
strictly  in  accordance  with  the  law  as  it  then  existed  or  not,  the  said  bond  is  valid 
and  binding  upon  it.  The  soldier  received  it  in  good  faith  and  for  a  valuable  con- 
sideration, which  the  town  had  the  benefit  of,  and  all  the  authorities  concur  in  hold- 
ing that  a  remedial  statute  in  such  a  case  is  valid.  See  Dart  vs.  Verplank,  7  Johns. 
Bep.  455. 

St.  Paul,  March  1st,  1866.  W.  COLVILLE,  Atty.  Gen. 


Albert  S.  Ward,  Esq. : 

Sir:  I  think  no  judgment  for  a  debt  contracted  before  the  issue  of  the  homestead 
patent  will  be  a  lien  upon  the  homestead.  This  provision  of  the  homestead  act  does 
not  apply  to  taxes,  (see  Op.  Attys.  Gen.  pp.  296  and  356.  Even  though  it  should  finally 
be  construed  by  our  courts  to  apply  to  taxes,  homesteads  will  not  be  exempt  from 
taxation  for  county  bonds  coming  due  after  patent  issues,  or  from  any  other  county 
debt,  no  matter  when  it  became  due,  that  remains  unpaid  at  th^  time.  The  case  of 
a  homestead  after  patent  issues,  will  be  precisely  the  same  as  that  of  lands  entered' 
at  private  entry  after  the  bonds  or  debt  becomes  due.  All  bonds  not  belonging  to 
the  government,  no  matter  when  or  how  entered,  will  be  subject  to  equal  taxation, 
regardless  of  the  object  for  which  the  tax  is  levied.  And  to  make  things  fair,  I 
think  it  would  be  a  good  idea  for  counties  where  there  is  a  large  proportion  of 
homesteads,  in  case  our  courts  should  hold  the  latter  exempt  from  present  taxation, 
to  put  their  debt  in  the  form  of  bonds  coming  due  after  homesteads  are  patented. 

St.  Paul.  March  4th,  1866.  W.  COLVILLE,  Atty.  Gen. 


H.  O.  Gale: 

Sik:  By  the  provisions  of  our  statute,  each  tract  or  subdivision  must  be  sold 
separately  for  taxes  and  described  separately  in  the  certificate,  with  the  amount  for 
which  it  was  sold.  The  order  of  the  county  commissioners  need  not  specify  that 
point.  The  county  commissioners  can  only  order  particular  tracts  to  be  sold  in  case 
the  public  interest  require,  and  that  they  may  be  sold  for  less  than  the  amount 
required  to  redeem  them.  I  suppose  the  lots  you  mention  were  sold  under  the  act 
of  1862,  c.  4,  §  3,  where  only  can  be  found  the  authority  above  referred  to.  The 
next  section  of  such  act  contemplated  the  delivery  of  certificates  immediately  upon 
payment  of  the  amount  for  which  the  land  was  bid  off,  with  fees.  Section  54,  o.  12, 
Bev.  St.  (p.  241  of  the  Compiled  Statutes  still  in  force,)  requires  that  lands  bid  off  at 
tax  sale  shall  be  paid  for  within  24  hours.  Section  61  of  the  same  chapter  requires 
that  the  certificate  shall  be  dated  the  day  of  the  sale.  All  these  acts  contemplate 
that  the  certificate  shall  be  made  at  the  time  of  the  sale  by  the  officer  making  the 
sale.  There  is  no  povirer  conferred  upon  the  officer  to  make  it  at  any  subsequent 
time  in  his  pleasure,  and  no  provision  made,  in  case  of  a  mistake,  for  its  rectification 
by  another  officer.  The  tax  law,  according  to  the  decisions  of  our  courts,  is  to  be 
construed  strictly, — all  its  provisions  literally  complied  with.  No  power  can  be 
given  in  a  tax  law  by  implication,  no  matter  how  just  or  proper  the  exercise  of  such 
power  would  seem.  I  think,  therefore,  that  the  only  remedy  your  friend  has  is  to 
proceed  under  section  70  of  said  chapter  12,  in  case  the  land  has  not  been  redeemed, 
or  in  case  it  has,  under  section  71  of  the  same  chapter,  for  the  return  of  his  money. 

St.  Paul,  March  5th,  1866.  W.  COLVIIXE,  Atty.  Gen. 
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J.  S.  Walker,  Esq. : 

Sir:  The  act  of  1865,  in  relation  to  the  compensation  of  County  Treasurer,  pro- 
vides that  when  tlie  amount  annually  collected  is  $10,000,  or  less,  the  fees  for  col- 
lection shall  be  5  per  cent.  On  all  sums  over  ten  thousand  and  less  than  twenty 
thousand  dollars,  4  per  cent.;  and  upon  all  sums  in  excess  of  this  last  amount,  3 
per  cent.  As  tliese  fees  accrue  as  fast  as  the  taxes  are  collected,  the  Treasurer  is 
entitled  to  deduct  5  per  cent,  from  the  first  $10,000  collected;  4  per  cent,  from  the 
second,  and  so  on ;  and  accordingly,  when  an  officer,  whose  term  has  expired  during 
the  current  year,  has  collected  the  first  $20,000  of  the  tax  for  that  year,  his  succes- 
sor will  only  be  entitled  to  3  per  cent,  upon  the  amount  of  taxes  which  he  may  col- 
lect for  that  year.  This,  I  thinls,  is  the  proper  construction  of  the  act,  and  the  only 
one  that  effects  justice,  as  the  outgoing  officer  has  performed  the  main  part  of 
the  work,  and  the  incoming  one  will  have  the  same  rights  as  against  his  successor. 

St.  Paul,  March  7th,  1866.  W.  COLVILLE,  Atty.  Gen. 


Hon.  John  S.  Prince: 

Sir:  I  have  the  statement  that  property  in  St.  Paul,  occupied  by  Bishop  Grace 
as  the  episcopal  residence,  and  for  other  church  purposes,  the  title  being  nominally 
in  accordance  with  the  canons  of  the  Catholic  church  vested  in  him,  is  actually  held 
by  him  as  trustee  for  the  church,  and  I  am  requested  to  send  you  my  opinion  as  to 
whether  it,  by  the  statutes  of  this  State,  is  exempt  from  taxation.  Undoubtedly, 
under  the  foregoing  statenaent,  the  said  property  is  exempt  from  all  taxation  under 
onr  statutes;  but  the  fact  of  its  being  so  held  not  appearing  of  record,  it  was  the 
duty  of  the  assessor  to  include  it  in  the  list  of  taxable  property.  The  remedy  is  by 
an  application  to  the  Board  of  County  Commissioners,  whose  duty  it  will  become, 
upon  satisfactory  evidence  being  presented  to  it  of  the  fact  that  it  is  so  held,  to 
order  that  it  be  dropped  from  the  assessment  roll,  the  tax  upon  it,  if  any  has  been 
levied,  remitted,  and  if  paid, 'refunded. 

St.  Paul,  March  10th,  1866.  W.  COLVILLE,  Atty.  Gen. 


Hon,  Charles  Mcllrath,  State  Auditor: 

Sir:  In  regard  to  the  construction  of  an  act  to  amend  an  act  relating  to  the  com- 
pensation of  County  Treasurer,  approved  March  2,  1865,  it  is  my  opinion  that  the 
words  "  annual  tax  collected  "  in  said  act  have  reference  to  the  amount  of  taxes  col- 
lected for  a  calendar  year;  the  word  "annual,"  in  this  connection,  having  to  be 
construed  in  the  same  manner  as  the  word  "year"  is  directed  to  be  by  our  statute. 
There  is  no  warrant  for  a  current  year  or  financial  year  differing  from  a  calendar 
year ;  all  taxes  for  State,  county,  and  town  purposes  being  required  by  the  statute 
to  be  levied  for  and  during  the  calendar  year,  no  matter  when  collected.  The  word 
"sums,"  and  the  word  "  amount"  following,  in  said  act,  must  be  taken  as  having 
reference  to  the  "  annual  tax  "  first  mentioned. 

St.  Paul,  March  14th,  1866.  W.  COLYILLE,  Atty.  Gen. 


John  E.  Putnam,  Esq.: 

Sir:  Our  statute  makes  it  the  duty  of  district  clerks,  in  October  of  each  year,  to 
transmit  to  the  county  auditor  a  written  report,  showing  the  names  of  all  persons 
between  the  ages  of  five  and  twenty-one  years,  residing  in  their  respective  districts, 
and  it  is  made  the  duty  of  the  county  auditor,  in  November  of  each  year,  to  report 
to  the  State  Superintendent  an  abstract  of  these  school-district  reports ;  and,  upon 
the  abstracts  so  reported,  the  State  Superintendent,  in  February  and  August  of  each 
year,  apportions  the  school  money  among  the  several  counties.  The  counties  only 
receive  from  the  school  fund  an  amount  in  proportion  to  the  number  of  scholars  act- 
ually reported,  and  it  would  be  an  injustice  to  these  scholars  and  to  the  school-dis- 
trict reporting,  to  have  their  proportion  of  it  reduced  by  an  allowance  to  school- 
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districts  not  reporting.  Such  an  allowance  would  tend  to  defeat  the  object  of  the 
law,  and  I  know  of  no  authority  given  to  the  county  auditor  to  make  it;  on  the 
contrary,  he  is  required  to  apportion  the  money  in  the  county  treasury  for  the  sup- 
port of  schools -in  March  and  October  of  each  year,  among  the  several  school-dis- 
tricts of  the  county,"  according  to  the  number  of  scholars,  as  shown  by  the  reports  of 
the  several  districts,  which  reports  are  the  same  required  to  be  made  by  the  district 
clerks,  between  the  first  and  fifteenth  of  October  of  each  year.  The  county  auditor 
should  require  the  correction  of  district  reports  improperly  made  out,  and,  in  case  it 
is  not  done,  should  make  his  own  report  to  the  State  Superintendent  conform  to  the 
actual  facts  of  the  case,  stating  the  reason  for  the  alteration. 
St.  Paul,  March  16th,  1866.  "W.  COLYILLE,  Atty.  Gen. 


Chas.  Harkins,  Esq.: 

Sm:  Yours  of  the  sixth  Inst,  was  not  mailed  until  yesterday.  Tou  say  that  the 
land  of  A.,  sold  for  a  sum  in  excess  of  taxes  due,  was  subsequently  quitclaimed  by 
him  to  B.,  and  that  B.  thereupon  presented  the  deed  to  the  county  auditor,  and  drew 
the  amount  of  such  excess,  which  amount  is  now  claimed  by  A.  A.  has  an  un- 
doubted right  to  it.  The  money  belonged  to  and  was  payable  to  him  upon  demand 
before  the  execution  of  the  deed,  and  there  can  be  no  pretense  that  a  quitclaim  of 
the  land  covers  the  money  in  question.  B.  bought  the  land  subject  to  all  equities 
and  lawful  claims  of  other  parties,  and  by  virtue  of  such  purchase  has  the  right  to 
redeem  the  land  in  pursuance  of  the  statutes  by  paying  the  amount  it  sold  for  at 
the  tax  sale,  with  interest. 

St.  Paul,  March  18th,  1866.  W.  COLYILLE,  Atty.  Gen. 


Hon.  T.  E.  Baldwin,  Co.  Atty. : 

Sib:  Under  the  law  of  1865  your  sheriff  is  entitled  to  mileage  upon  each  writ — 
the  writ  for  the  grand  jury  and  the  writ  for  the  petit  jury  for  the  distance  actually 
traveled  in  summoning  jurors  and  returning  to  the  place  of  holding  the  courts. 
The  law  provides  for  mileage  upon  all  writs  the  same  as  for  mileage  upon  a  sum- 
mons. For  instance,  if  there  is  more  than  one  defendant  in  a  summons,  he  gets 
mileage  only  for  the  distance  actually  travelled  in  summoning  all ;  but  if  he  has  two 
summons,  even  though  both  were  against  the  same  party,  and  even  the  same  trip, 
he  is  allowed  mileage  upon  each. 

St.  Paul,  March  21st,  1866.  W.  COLYILLE,  Atty.  Gen. 


Hon.  E.  C.  Mitchell: 

Sib:  It  is  a  pleasure  to  me  to  answer  such  inquiries  from  a  proper  source,  and 
in  the  line  of  my  official  duties,  as  may  be  required.  On  re-examining  yours  of  the 
thirteenth  inst.,  I  find  that  the  gist  of  it  is  whether  the  special  law  in  relation  to 
the  Eum  river  bridge  or  the  general  law  for  the  protection  of  bridges  governs  that 
bridge.  As  I  stated  in  my  answer  to  that  communication,  either  law  may  be  en- 
forced by  keeping  up  the  particular  notice  required  by  it.  As  to  an  additional  no- 
tice, I  am  of  opinion — Fi7-st,  that  the  town  supervisors  have  nothing  to  do  with  it. 
The  Compiled  Statutes,  p.  205,  puts  the  charge  of  roads  and  bridges  in  the  board  of 
supervisors,  but  the  subsequent  special  act  of  1861,  directing  the  keeping  up  of  a 
notice  on  Eum  river  bridge,  puts  that  charge  especially  in  the  board  of  county  com- 
missioners, but  leaves  it  in  their  discretion  to  keep  up  the  old  notice  or  change  it  in 
accordance  with  the  new  act.    Second,  that  but  one  notice  should  be  kept  up. 

St.  Paul,  March  27th,  1866.  W.  COLYILLE,  Atty.  Gen. 


Hon.  Henry  HiU,  Esq. : 

Sib:  I  have  given  a  brief  consideration  to  your  statement  in  relation  to  the  rob- 
bery of  money  belonging  to  your  county  treasurer.  From  the  evidence  you  inclose, 
it  appears  that  the  money  was  taken  from  the  county  safe  which  was  kept  in  the 
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office  provided  for  the  treasurer  by  the  county.  The  details  show  no  neglect  on  his 
part,  and,  were  there  no  other  circumstance  connected  with  the  case,  the  county 
would  sustain  the  loss  of  the  whole  amount  which,  according  to  the  evidence,  was 
stolen.  [See  contra,  18  Minn.  199 ;  19  Minn.  214 ;  28  Minn.  45. J  It  appears,  however, 
from  the  treasurer's  statement  that  he  was  in  the  habit  of  lieeping  his  own  money, 
indiscriminately,  with  that  of  the  county,  and  of  so  depositing  with  Dawson  &  Co., 
bankers  of  St.  Paul,  to  his  credit  as  treasurer  of  the  county,  and  of  so  issuing  it  in 
the  transaction  of  his  private  business.  He  stated  that  $500  of  the  money  so  de- 
posited actually  belonged  to  one  Johns,  and,  upon  my  inquiring  as  to  how  this  came 
about,  you  state  that  the  treasurer  says  it  was  the  balance  due  Johns  on  a  draft  of 
eight  or  nine  hundred  dollars  which  he  had  bought  of  Johns,  and  which  draft  was 
deposited  by  him  to  his  credit,  as  county  treasurer,  with  Dawson  &  Co.,  as  above. 
In  his  statement  he  does  not  claim  the  whole  amount  of  the  draft  as  belonging  to 
himself,  or  to  himself  conjointly  with  Johns,  and,  therefore,  admits  that  the  balance 
belongs  to  the  county. 

From  the  above  statement  I  infer  that  the  Treasurer  had  bought  the  draft  in  his 
own  name.  He  could  not  buy  it  as  County  Treasurer,  and  from  his  admissions, 
as  above,  that  the  amount  paid  on  it  some  three  or  four  hundred  dollars,  which  he 
admits  belongs  to  the  county,  was  the  money  of  the  county.  Now,  1st  he  bought 
the  draft  of  Johns ;  therefore  Johns  can  have  no  interest  in  the  deposit,  and  must 
look  to  the  Treasurer  individually  for  the  balance  of  the  purchase  money,  his  due; 
as  the  Treasurer  kept  on  hand  or  upon  deposit,  and  added  his  own  money  indis- 
criminately with  that  of  the  county  in  his  own  private  business,  in  the  event  of  a 
loss  of  a  part  of  the  funds  so  used  indiscriminately,  it  cannot  be  ascertained  what 
proportion  of  the  money  lost  belonged  to  him  and  what  proportion  belonged  to  the 
county ;  and  it  cannot  be  permitted  him  to  claim  that  his  share  of  the  money  was  on 
deposit,  and  therefore  safe,  while  of  the  amount  stolen  all  belonged  to  the  county. 
The  reverse  of  this  is  the  rule  of  law,  because  this  confounding  of  the  money  of  tlie 
county  with  his  own,  so  that  it  becomes  impossible  to  separate  the  one  from  the 
other,  was  entirely  his  own  fault,  and  owing  to  his  improper  and  unlawful  manner 
of  conducting  the  affairs  of  his  office.  In  addition  to  this,  this  whole  business — 
the  mixing  and  using  his  own  money  with  that  of  the  county  indiscriminately  in  his 
private  business — is  tainted  with  crime,  and  therefore,  in  my  opinion,  he  must  ac- 
count to  the  county  for  the  whole  amount  of  the  funds  so  improperly  used  and  ap- 
propriated. In  other  words,  this  use  and  appropriation  amounts  to  a  conversion  of 
the  county  money  to  his  own  use,  and  makes  him  accountable  for  it,  no  matter  how 
it  was  lost.  Three  hundred  dollars  of  the  amount  lost  was  in  government  bonds, 
which  could  not  be  confounded  with  his  own  funds,  and  are  distinct  and  recognized 
property.  This  amount  the  county  must  lose.  Giving  him  credit  for  and  retain- 
ing the  five  hundred  dollars  which  he  says  belongs  to  Johns,  but  which  belongs  to 
the  county,  as  I  have  shown  above,  and  there  remains  six  hundred  dollars,  or  there- 
abouts, for  which  he  is  responsible  to  the  county.  The  remedy  against  him  for  it 
is  by  the  prosecution  of  his  official  bond  as  Treasurer,  and  by  such  a  prosecution  all 
the  merits  of  the  case  would  appear.  An  indictment  would  also  lie  for  malfeasance 
in  the  office  of  County  Treasurer.  As  to  the  remaining  questions  submitted,  I  am 
of  opinion  that  in  case  the  County  Treasurer  is  not  liable  for  the  whole  or  any 
portion  of  the  county  funds  stolen  as  above,  he  should  be  credited  with  the  amount 
for  which  he  is  not  liable,  upon  settlement  with  the  County  Commissioners.  The 
loss  will  not  fall  upon  any  particular  fund,  whether  state,  school,  town,  or  bounty, 
but  upon  the  general  fund  of  the  county,  and  the  amount  of  it  should  be  included 
in  the  next  tax  levy  for  general  county  purposes.  It  is  the  duty  of  the  County  At- 
torney to  bring  suit  upon  the  Treasurer's  bond  by  direction  of  the  County  Commis- 
sioners. 

St.  Paul,  April  14th,  1866.  W.  COLVILLE,  Atty.  Gen. 
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Theodore  Boat,  Esq. : 

Sm:  I  think  that  the  general  government  has  no  control  over  the  election  laws 
of  the  State,  and  that  the  act  disfranchising  deserters  cannot  be  carried  out  in  this 
State  until  the  State  Legislature  provides  for  the  manner  of  doing  it.  Thus,  what 
evidence  can  you  now  produce  before  a  board  of  election  that  a  man  is  a  deserter? 
I  mean  legal  evidence.  The  Legislature  might  ascertain  from  the  provost  marshal 
the  names  of  all  deserters,  and  have  them  furnished  election  boards,  or  provide  some 
other  way  by  which  the  fact  that  a  man  is  a  deserter  may  be  properly  established. 
Until  this  is  done  and  our  State  law  declares  that  such  persons  shall  not  vote, 
wliieh  I  think  would  have  to  be  througli  an  amendment  to  the  State  constitution, 
their  votes  must  be  received. 

St.  Paul,  April  22d,  1866.  W.  COLVILLE,  Atty.  Gen. 

A.  C.  Hand,  Esq. : 

Sib:  I  do  not  think  that  a  County  Auditor  can  act  as  a  deputy  for  a  County 
Treasurer  or  vice  versa.  These  offices  are  intended  by  the  law  to  be  a  check  upon 
each  other,  the  law  expressly  providing  that  the  Auditor  cannot  be  Treasurer;  and 
for  one  person  to  act  in  both  capacities  would  be  a  violation  of  the  whole  spirit  of 
it.  Neither  County  Auditor  nor  County  Treasurer  can  employ  any  person  other 
than  a  sworn  deputy  to  act  for  him  or  in  his  place. 

St.  Paul,  May  1st,  1866.  W.  COLYILLE,  Atty.  Gen. 


Sir-  Section  2  of  the  act  you  refer  to,  (page  91,Sess.  Laws  1864,)  regarding  mar- 
riages, provides  that  every  male  person  of  the  full  age  of  18  years,  and  every  female 
person  of  the  full  age  of  15  years,  shall  be  capable,  in  law,  of  contracting  marriages, 
if  otherwise  competent.  Section  7  provides  that  if  any  person  intending  marriage 
shall  be  under  age,  and  shall  not  have  had  a  former  wife  or  husband,  the  consent  of 
the  guardian  must  be  given  before  the  issue  of  the  license.  The  term  "  under  age," 
in  section  7,  evidently  refers  to  the  age  specified  in  section  2,  and  as  the  law  does  not 
prohibit  the  marriage  of  persons  under  that  age,  I  think  that  it  is  for  such  persons 
that  the  consent  of  the  guardian  is  required,  and  therefore  it  would  be  proper  for 
you  to  issue  license  to  marry  to  persons  over  that  age,  without  such  consent.  The 
terms  "  of  age,"  "  over  age,"  and  "  under  age,"  in  common  use,  are  slang,  and  have 
no  peculiar  legal  signification ;  their  meaning  must  be  arrived  at  from  the  context. 

St.  Paul,  May  1st,  1866.  W.  COLVILLE,  Atty.  Gen. 

S.N.Wright,  Esq.: 

Sie:  Under  the  act  of  1862,  c.  68,  §  9,  the  county  commissioners  have  authority 
to  appropriate  not  exceeding  the  sum  of  $1,000  for  extraordinary  purposes  in  any 
one  year,  and  any  money  appropriated  for  roads  and  bridges  shall  be  considered  a 
part  of  this  $1,000.  But  additional  sums  may  be  appropriated  to  any  necessary  ex- 
tent, by  the  Commissioners,  to  assist  In  building  bridges,  which  additional  sum  may 
not  be  expended  without  a  ratification  by  the  vote  of  the  people.  By  the  act  of 
1860,  c.  15,  art.  2,  §  22,  the  County  Commissioners  could  not  levy  taxes  for  any  one 
■year  exceeding  three  mills  on  the  dollar  for  county  purposes,  unless  first  authorized 
to  do  so  by  a  vote  of  the  people;  but  in  1861,  (chapter  6,  §  2,)  this  section  was 
amended  so  as  to  give  the  County  Commissioners  authority  to  fix  the  amount  of 
county  tax  to  be  assessed  and  cause  the  sum  to  be  collected.  The  county  of  Waba^ 
sha,  among  others,  was  exempted  from  the  provisions  of  this  amendment  and  left 
on  the  same  footing  as  in  1860.  In  1864,  (page  369,  Sess.  Laws,)  this  amendatory 
act,  so  far  as  Wabasha  county  was  excepted  from  its  provisions,  was  repealed,  leav- 
ing Wabasha  on  the  same  footing  as  the  counties  not  specially  exempted  from  the 
provisions  of  the  act  of  1861 ;  that  is,  with  the  power  in  the  County  Commissioners, 
under  the  act  of  1861,  to  fix  the  amount  of  the  county  tax  to  be  assessed  and  cause 
the  same  to  be  collected,  and  under  the  act  of  1862  to  appropriate  "  additional  sums 
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for  building  bridges,"  which  additional  sums  are  not  to  be  expended  except  upon 
ratification  thereof  by  a  vote  of  the  people.  We  have,  then,  in  your  County  Com- 
missioners the  power  to  assess  and  collect  a  tax  and  to  appropriate  the  money  for  a 
special  purpose,  viz.,  "  the  building  of  bridges."  The  money  being  raised  and  ap- 
propriated, those  to  whom  it  becomes  due  may  enforce  the  payment  in  accordance 
with  the  terms  of  the  appropriation.  I  think  the  collection  and  appropriations  of 
the  money  equivalent  to  its  expenditure,  but,  to  save  the  question,  would  advise  the 
submission  of  the  whole  matter  to  the  ratification  of  the  people. 
St.  Patjl,  May  4th,  1866.  W.  COLVILLE,  Atty.  Gen. 

E.  P.  rreeman,  Esq. : 

Sie:  Under  the  provisions  of  chapter  1,  Session  Laws  1861,  it  is  my  opinion  that 
personal  property  belonging  to  non-residents  of  the  county  not  situate  upon  farms 
must  be  listed  and  assessed  in  the  township  within  the  county  in  which  the  persons 
having  charge  thereof  reside,  if  such  person  is  a  resident  of  the  county;  if  he  is  not, 
it  must  be  done  in  the  township  in  which  the  property  is  situated. 

St.  Paul,  May  7th,  1866.  W.  COLVILLE,  Atty.  Gen. 

Capt.  G.  Edward  Davis : 

Mt  Dear  Sir:  The  title  to  the  mineral  lands  being  in  the  general  government, 
of  course  the  right  to  regulate  the  holding  and  making  of  mineral  claims  is  in  it. 
This  right  the  government  has  not  seen  fit  to  exercise,  but  leaves  its  mineral  lands 
free  to  all  to  occupy  and  w^ork  in  such  manner  as  they  may  see  fit.  The  State  has 
not  abstractly  any  right  to  interfere  with  the  possession  of  any  miner,  provided  he 
holds  the  same  peaceably,  but  as  a  matter  of  police  regulation  the  laws  of  the  State 
have  an  evident  bearing— thus :  If  two  miners  come  in  conflict  in  regard  to  the  pos- 
session of  the  same  claim,  which  conflict  leads  to  a  breach  of  the  peace  or  the  inflic- 
tion of  personal  injury  by  one  upon  the  other,  the  State  courts  will  have  jurisdic- 
tion of  the  offense,  and  it  will  be  for  the  courts  to  determine  which  was  in  the  wrong 
and  to  punish  the  offender.  In  determining  this  question  a  jury  will  properly  take 
into  consideration  the  prior  occupancy,  the  sufllciency  of  the  improvements  to  show 
an  occupancy,  and  the  extent  of  the  claim,  whether  it  was  such  a  one  as  the  claimant 
might  reasonably  hold,  and  on  all  the  facts  the  question  will  depend,  other  circum- 
stances being  equal,  which  is  in  the  wrong.  Now  if  the  miners  in  a  certain  locality 
have  got  together  and  organized  a  certain  district  and  prescribed  in  their  rules  and 
regulations  in  regard  to  mining  what  shall  be  a  sufficient  occupancy  and  what  shall 
be  the  extent  of  the  claims,  which  rules  and  regulations  are  generally  acquiesced  in 
and  agreed  upon  by  the  miners,  a  jury  will  properly  consider  such  rules  and  regula- 
tions to  be  conclusive  of  the  rights  of  the  parties,  and  will  find  for  the  party  acting 
in  accordance  with  them.  This  will  be  necessary  for  the  peace  and  good  order  of 
the  country. 

I  am  but  slightly  acquainted  with  the  mining  laws  of  the  Pacific  States,  but  they 
seem  to  be  of  a  remedial  character  to  give  the  sanction  of  the  law  to  the  prior  ac- 
tion of  the  miners,  and  to  produce,  so  far  as  is  possible,  uniformity  of  action  in  the 
different  districts.  Thus  I  find  that  the  laws  of  the  states  making  quartz  mines 
transferable  as  real  estate,  and  enforcing  contracts  in  regard  to  them,  are  sanc- 
tioned by  the  courts,  while  other  legislation  providing  for  their  taxation  as  real 
estate  has  been  set  aside  as  unconstitutional,  showing  clearly  that  these  laws  are 
only  in  force  for  the  preservation  of  order,  and  cannot  really  give  any  legal  title 
through  possession  which  the  miner  has  without  them  to  the  claim. 

I  think  you  will  understand  the  point  I  make  without  further  illustration,  and  I 
finish  by  giving  as  my  opinion  that  the  miners  in  a  district  have  the  right  to  make 
such  reasonable  regulations  in  regard  to  holding  and  transferring  claims  as  they  see 
fit,  and  that  the  legislature,  from  motives  of  policy,  after  a  system  has  been  adopted 
and  generally  acquiesced  in,  or  has  become  the  established  custom  among  the 
miners,  will  give  its  sanction  tp  it. 

St.  Pattl,  May  21st,  1866.  W.  COLVILLE,  Atty.  Gen. 

15 
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Wm.  Kittredge,  Esq.,  County  Attorney,  Waseca  Co.,  Minn. : 

Dbae  Sib:  There  is  no  provision  in  relation  to  the  debts  of  a  town  divided  sub- 
sequently to  the  incurring  of  such  debts.  It  would,  however,  be  such  a  gross  vio- 
lation of  the  rights  of  creditors  as  well  as  tax-payers  to  relieve  a  certain  portion  of 
the  tax-payers  from  liability  to  pay  debts  contracted  for  their  benefit,  by  setting 
them  into  a  new  town  or  transferring  them-  to  another  town,  that  even  a  statute 
provision  relieving  them  from  such  debt,  as  a  consequence  of  such  action  being 
taken,  would,  in  my  opinion,  be  void.  The  best  way  will  be  to  bring  the  matter  be- 
fore the  next  Legislature,  and  it  will  doubtless  provide  for  the  course  to  be  taken 
in  such  cases,  both  as  respects  towns  already  divided,  as  well  as  those  hereafter  to 
be  divided. 

As  the  matter  stands  now,  the  amount  of  debt  owing  by  the  old  town  at  the  time 
of  the  division  should  be  divided  between  the  two  towns  in  proportion  to  the 
amount  of  property  within  their  respective  limits  at  the  time  of  the  division,  as  ap- 
pears by  the  assessment  roll  made  last  before  the  division;  and  the  county  commis- 
sioners, in  apportioning  the  tax  for  the  payment  of  such  debt,  should  include  the 
proportion  due  from  each  town  in  the  tax-list  of  the  same. 

The  county  treasurer  should  receive  town  orders  issued  by  the  old  town  prior  to 
division  upon  taxes  due  the  old  town  before  the  division  the  same  as  if  there  had 
been  no  division,  and  upon  taxes  due  since  the  division  in  proportion  to  the  amount 
of  such  order  due  from  the  town  in  which  the  property  is  situated  upon  which  tax 
is  sought  to  be  paid. 

In  regard  to  filling  vacancies  in  township  oflices  occasioned  by  the  division,  (see 
section  2,  art.  7,  c.  8,  Comp.  St.,  pp.  186-7,)  the  remaining  town  officers  can  fill  the 
vacancies.  No  special  town  meeting  can  be  called  to  elect  officers  in  case  of  va- 
cancy. The  division  creates  vacancies  in  those  offices  in  the  old  town  which  were 
filled  by  persons  residing  at  the  time  of  the  division  in  the  new  town.  I  think  if 
suit  was  brought  on  the  bonds  that  both  towns  should  be  made  defendants.  I  offer 
what  is  said  above  in  regard  to  the  manner  of  collecting  the  tax  and  paying  orders 
with  some  diffidence,  as  being  the  manner  in  which  it  seems  to  me  it  ought  to  be 
done  until  a  statute  provision  is  made.  Cannot  the  matter  be  made  the  subject  of 
a  judicial  decision  that  will  settle  it  in  time  to  meet  the  exigencies  of  the  case? 

St.  Paul,  May  24th,  1866,  W.  COLVILLE,  Atty.  Gen, 


L,  S.  A.  Chaffee,  Gen,  Agt.  Eoek  River  Ins.  Co.: 

Deab  Sir  :  I  am  of  the  opinion  that  your  company,  having  filed  a  statement  con" 
formably  to  the  insurance  act  of  1862,  and  received  from  the  State  Treasurer  a  cer- 
tificate thereof,  with  authority  to  transact  business  in  this  State  during  the  year  1866, 
is  authorized  to  transact  such  business  during  the  year  without  filing  the  statement 
required  by  the  act  of  last  winter,  which  act  does  not,  as  no  legislative  act  can,  affect 
insurance  companies  for  the  period  for  which  they  were  duly  licensed  at  the  time  of 
its  passage. 

St.  Paul,  June  8th,  1866.  W,  COLVILLE,  Atty.  Gen. 


Wm.  Kittredge,  Esq.,  County  Attorney,  Waseca  County. : 

Mk  Deab  Sib:  I  think,  in  the  case  mentioned  in  yours  of  the  seventeeth  inst., 
that  of  a  school-district  which  has  been  divided,  the  surplus  funds  of  the  original 
district  should  be  distributed  between  the  two  in  proportion  to  the  number  of  schol- 
ars in  each  at  the  time  of  the  division.  The  division  of  a  school-district  is  an  act 
in  the  discretion  of  the  County  Commissioners,  even  to  deciding  which  district  shall 
have  the  old  number,  or,  in  other  words,  which  part  of  the"  old  district  shall  be  set 
off  from  the  other;  and  it  may  happen  that  all  the  district  officers  are  set  off  with 
the  new  district,  and  thus  legislated  out  of  office,  and  both  districts  left  without  an 
organization.    AH  the  real  property  of  the  original  district  may  also  be  within  th« 
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limits  of  the  new  district,  and  a  great  part  of  the  taxable  property.  Would  it  be  just 
to  saddle  all  the  debt  of  the  original  district,  perhaps  amounting  to  thousands  of  dol- 
lars, upon  the  remnant  of  the  old  district,  left  without  property  or  organization  or 
anything  but  a  name  to  show  for  it?  On  the  other  hand,  the  district  with  the  old 
number  may  retain  the  real  property,  and  the  district  set  oif  have  nothing  to  show 
for  the  money  contributed  by  the  tax-payers  towards  the  costly  school  buildings  re- 
maining in  the  old  district  and  in  which  it  has  no  interest. 

From  this  it  seems  clear  to  me  that  in  the  absence  of  a  statutory  provision  jus- 
tice to  both  creditors  and  tax-payers  requires  that  the  district  as  originally  organ- 
ized have  a  legal  existence  after  its  division  in  reference  to  its  debts,  and  that  the 
same  can  be  assessed  upon  and  collected  from  it,  and  that  the  surplus  property  be- 
longing to  it  that  is  divisible  should  be  distributed  as  1  have  above  stated.  Sec- 
tion 25  of  the  school  act  of  1862  fully  recognizes  this  principle,  and  I  have  no  doubt 
that  the  courts  will  be  governed  by  it  in  any  similar  case  that  might  present. 

St.  Paul,  June  28th,  1866.  W.  COLVILLE,  Atty.  Gen. 


W.  G.  Hayden,  Esq.,  County  Auditor,  Nicollet  County: 

Mt  Deae  Sib:  Yours  of  the  twentieth  inst.,  inclosing  copy  of  minutes  of  pro- 
ceedings of  school-district  meetings  in  district  No.  4  in  your  county,  was  duly  re- 
ceived. It  does  not  appear  that  at  any  of  said  meetings  a  majority  of  tlie  legal  voters 
of  the  district  designated  a  site  for  the  school-house,  as  required  by  section  10,  v.  1, 
Laws  1862.  If  at  any  of  said  meetings  such  majority  did  designate  a  site,  that  site 
could  not  be  changed  except  by  vote  of  a  majority  of  all  the  legal  voters  of  the  dis- 
trict. I  do  not  think  the  fact  that  a  site  had  been  lawfully  designated  prior  to  the  vot- 
ing of  a  tax  to  build  a  school-house,  affects  the  right  of  a  majority  of  the  voters  to 
select  a  new  site,  at  a  subsequent  meeting  called  for  that  purpose.  I  presume  that 
all  the  meetings  were  legally  called  and  held,  although  this  does  not  appear  by  the 
minutes,  and  although  some  part  of  the  action  taken  is  in  disregard  of  the  powers  of 
the  district  officers,  and  therefore  invalid. 

St.  Paul,  June  28th,  1866.  W.  COLYILLE,  Atty.  Gen. 


E.  J.  Thompson.  Esq.,  County  Superintendent,  Pilmore  County : 

Dear  Sir:  In  district  JTo.  113,  in  your  county,  it  was  not  proper  to  elect 
new  district  officers  at  a  special  meeting,  if  any  of  the  old  trustees  remained  in  the 
district.  The  law  in  case  of  vacancies  gives  the  remaining  trHstees  the  power  to 
flU  them ;  and  in  case  there  was  no  annual  meeting  the  old  officers  would  hold  over. 
Therefore,  I  think,  they  are  right  in  refusing  to  surrender  the  books,  etc.  The  district 
having  voted  that  the  old  school-house  shall  be  sold  and  the  proceeds  distributed 
p^-o  rata  among  those  who  had  built  it,  the  same  having  been  built  by  subscription, 
said  proceeds  cannot  be  applied  for  any  other  purpose. 

In  school-district  No.  112,  in  your  county,  the  appointment  of  Stearns  to  fill  va- 
cancy as  district  clerk  was  invalid,  because — First,  there  was  no  vacancy, — the  old 
district  clerk  holds  over  until  his  successor  is  elected ;  second,  10  days  is  allowed  for 
the  newly  elected  clerk  to  file  acceptance ;  his  filing  a  non-acceptance  is  superfluous 
and  gives  no  right  to  the  district  officer  to  act  upon  it,  and  as  Farmer,  the  Treasurer, 
qualified  within  the  time  fixed  by  law,  if  a  vacancy  had  been  caused  by  reason  of  neg- 
lect of  the  clerk  to  qualify  within  10  days,  that  vacancy  did  not  exist  until  after  Farmer 
qualified,  when  he  would  have  an  equal  voice  in  filling  it.  "With  regard  to  the  old  dis- 
trict clerk  voting  as  such  upon  the  appointment  of  his  successor,  I  do  not  see  how 
an  oflicer  can  have  a  voice  in  the  appointment  to  a  vacancy  in  his  own  ofllce.  The 
act  itself  would  show  there  was  no  vacancy  at  the  time.  Although  the  Treasurer, 
Mr.  Farmer,  has  accepted  a  certificate  of  Stearns,  as  district  clerk,  in  order  to  draw 
money  from  the  district,  and  has  otherwise  acknowledged  that  Stearns  is  district 
clerk,  such  act  does  not  make  him  such  clerk,  and  Farmer  is  right  in  refusing  to 
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recognize  him  as  such.    I  think  the  old  clerk  still  holds  over,  and  that  it  is  his 
duty  to  act  as  such. 
St.  Paul,  June  28th,  1866.  W.  COLVILLE,  Atty.  Gen. 


To  His  Excell«ney,  W.  R.  Marshall: 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  yours  of  the  twenty-fourth 
inst.,  requesting  my  opinion  whether  the  act  of  last  winter  creating  the  seventh  ju- 
dicial district  in  this  State  is  unconstitutional,  and  whether  the  Governor  has  the 
power  to  appoint  a  judge  for  said  district  to  fill  the  original  vacancy.  Article  6,  § 
4,  of  the  State  constitution,  provides  that  the  State  shall  be  divided  by  the  Legisla- 
ture into  six  judicial  districts.  Section  9  of  the  same  article  provides  that  "  all 
judges  other  than  those  provided  for  in  this  constitution  shall  be  elected  by  the 
electors  of  the  judicial  district,  county,  or  city  for  which  they  shall  be  created;"  and 
section  12  provides  "  that  the  Legislature  may  at  any  time  change  the  number  of 
judicial  distncts  or  their  boundaries  when  it  shall  be  deemed  expedient,  but  no  such 
change  shall  vacate  the  ofHce  of  any  judge." 

"  To  change  the  number  of  judicial  districts  "  must  be  either  to  increase  or  de- 
crease them  in  number ;  not  to  change  the  "  number  of  a  district "  or  the  "  numbers 
of  districts," — a  power  which  would  hardly  require  an  express  constitutional 
provision ;  and  from  this  clause,  with  the  provision  attached  that  no  such  change 
shall  vacate  the  office  of  a  judge,  taken  in  connection  with  the  proviso  in  section  9, 
above  quoted,  in  regard  to  the  manner  in  which  judges  of  judicial  districts  not  provided 
for  in  the  constitution  shall  be  chosen,  etc.,  and  the  provisions  of  section  4,  regard- 
ing six  judicial  districts  to  be  organized,  it  is  apparent  that  the  intention  of  the 
framers  of  the  constitution  was,  and  the  clear  import  of  that  instrument  is,  that 
there  shall  be  not  less  than  six  judicial  districts  in  this  state,  and  as  jnany  more 
as  the  Legislature  may  see  fit  to  establisii,  provided  they  are  bounded  by  county 
lines.  The  act,  having  been  duly  passed  aud  approved,  cannot  be  questioned  by  an 
executive  officer,  and  must  be  obeyed  until  it  is  decided  to  be  unconstitutional  by  the 
courts.  Article  5,  §  4,  of  the  constitution,  makes  it  the  duty  of  the  Governor  "to 
take  care  that  the  laws  are  faithfully  executed,"  and  All  any  vacancy  that  may  occur 
in  any  of  the  several  state  or  district  offices.  We  have,  in  this  case,  a  certain  part 
of  the  State  set  off  into  an  additional  judicial  district  from  the  time  the  act  takes 
efflect.  The  people  of  this  district  can  have  no  civil  or  criminal  process  in  any  other 
district,  and,  unless  a  judge  is  appointed,  will  be  entirely  without  legal  remedies  un- 
til the  election  and  qualification  of  a  judge  for  the  district  under  the  general  laws. 
The  Legislature  has  no  control  over  the  appointment.  The  general  power  to  lUl 
such  offices,  in  case  of  vacancy,  {"  any  vacancy  "  is  the  language  of  the  constitution,) 
is  in  the  Governor.  The  fact  that  it  is  an  original  vacancy  does  not  take  it  out  of 
the  spirit  or  even  the  letter  of  the  law.  It  comes  within  the  general  scope  of  the 
power  and  duties  of  the  chief  executive  officer  to  see  that  the  laws  are  faithfully  ex- 
ecuted, and  to  fill  any  "vacancies  in  the  State  or  district  offices;"  aud  this  is  in  ac- 
cordance with  the  construction  of  the  constitution  of  the  United  States,  and  of  the 
constitution  of  the  several  states,  which  has  hitherto  generally  obtained  in  sueh 
cases.  The  neglect  to  provide  for  the  salary  of  the  judge  during  the  present  year 
can  be  remedied  at  the  next  session.  It  is  my  opinion  that  the  act  in  question  is 
constitutional,  and  that  the  Governor  has  the  right  to  fill  the  vacancy  by  appoint- 
ment. 

St.  Paul,  July  27th,  1866.  W.  COLYILLE,  Atty.  Gen. 

Silas  Newcomb,  Esq.,  Dept.  Co.  Auditor : 

^  My  Dear  Sib:  Tou  inquire  whether,  when  a  piece  of  land  is  sold  for  cash  at  a 
tax  sale,  and  the  owner  subsequently  redeems  it  by  depositing  with  the  county 
treasurer  the  principal  and  interest  due,  the  county  treasurer,  upon  settlement  with 
the  auditor,  should  be  allowed  his  percentage  upon  the  amount  paid  as  redemption 
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money.  The  percentage  of  the  county  treasurer,  under  the  statute,  is  upon  the 
amount  of  taxes  collected  in  the  county.  The  tax  was  collected  by  the  sale  of  the 
land  for  the  amount  due,  and  the  treasurer's  fees  accrued,  and  was  allowed  upon  It. 
The  money  paid  to  redeem  the  land  does  not  belong  to  the  county,  nor  was  it  prop- 
erly "collected"  by  the  treasurer.  It  was  received  by  him  under  the  statute 
for  the  benefit  of  the  purchaser  at  the  sale,  and  is  only  retained  as  a  deposit,  The 
services  of  so  receiving  and  keeping  it  are  among  the  incidental  duties  of  the  office, 
the  compensation  for  which  is  covered  by  the  general  provision  of  the  statute  al- 
lowing the  treasurer  a  percentage  upon  the  amount  of  tax  collected  for  his  services, 
not  for  his  services  in  collecting  the  tax,  but  in  full  for  all  his  services. 
St.  Pattjl,  August  7th,  1866.  W.  COLVILLE,  Atty.  Geu. 


P.  Weego,  Esq.,  Auditor  of  Carver  County : 

Deab  Sir  :  You  inquire  whether,  under  the  existing  laws  and  regulations  in  re- 
gard to  common  schools,  either  the  trustees  of  a  school-district  or  the  teachers  have 
the  right  to  prescribe  and  enforce  the  use  of  the  Scriptures  as  a  text  or  reading  book 
in  the  school  against  the  will  of  the  parents  or  guardians  of  the  pupils,  and  whether 
a  pupil  refusing,  by  the  direction  of  its  parent  or  guardian,  to  read  the  Scriptures 
can  be  turned  out  of  or  refused  the  privileges  of  the  school.  I  answer  that  when 
the  use  of  the  Scriptures  in  a  common  school  is  objected  to  by  the  parents  or  guard- 
ians of  pupils  on  account  of  religious  or  conscientious  scruples,  their  adoption  as  a 
text-book  is  improper,  and  the  pupil  may  decline  to  use  them  for  the  same  reason 
without  being  liable  to  be  deprived  of  the  privileges  of  the  school. 

St.  Paul,  August  7th,  1866.  W.  COLVILLE,  Atty.  Gen. 


To  His  Excellency,  Wm.  E.  Marshall : 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours  of  the  8th  inst.,  re- 
ceived this  morning,  requesting  my  opinion  upon  the  questions  presented  in  the 
communication  of  Hon.  F.  R.  E.  Cornell,  therein  inclosed.  It  seems  from  this  com- 
munication that  the  Minnesota  Central  Railway  Company  has  completed  fifty  con- 
tinuous miles  of  railway  upon  its  line,  and  is  therefore  entitled  under  the  act  of  1864, 
relating  to  said  company,  to  a  conveyance  by  the  Governor  on  the  part  of  the  State 
of  "  so  many  and  such  portions  of  the  lands  appertaining  to  the  completed  portions 
of  said  road,  and  not  exceeding  one  hundred  and  twenty  sections,  as  the  State  may 
then  be  entitled  to  under  and  by  intent  of  the  act  of  Congress,"  etc. ;  the  said  act  of 
Congress  being  the  Minnesota  land-grant  act  of  1857.  The  question  presented  is 
whether  the  company  is  limited  in  the  selection  of  the  one  hundred  and  twenty  sec- 
tions mentioned  in  the  above  act  of  1864,  to  a  district  coterminous  with  the  fifty 
miles  of  road  completed,  or  can  select  the  same  in  the  manner  provided  by  the  said 
act  of  Congress  from  the  lands  of  the  State  appropriated  under  the  said  act  of  1864 
for  the  construction  of  this  road.  The  said  act  of  Congress  grants  the  State  a 
quantum  of  one  hundred  and  twenty  sections  of  land  upon  the  location  of  the  said 
road,  and  of  one  hundred  and  twenty  sections  upon  the  completion  of  each  twenty 
miles  of  it,  and  the  only  limitation  upon  the  selection  of  these  lands  is,  that  each 
quantum  shall  be  made  up  of  lands  included  in  a  continuous  length  of  twenty 
miles,  etc.,  the  object  of  which  is  evidently  to  prescribe  that  at  whatever  point  the 
selection  of  a  quantum  is  commenced  the  State  shall  take  their  lands  clear  as  it 
goes.  I  do  not  see  that  this  manner  of  selection  has  been  changed  in  the  act  of 
1864.  The  words  "  lands  appertaining  to  the  completed  portion  of  said  road,"  refer 
to  the  lands  due  under  the  act  of  Congress  in  advance  of  the  construction  of  each 
twenty  miles  as  above  stated,  and  can  in  no  sense  be  considered  as  requiring  the 
lands  selected  by  the  company  to  be  coterminous  with  the  said  completed  road,  and 
therefore  I  am  of  the  opinion  that  the  company  has  the  right  to  select  its  lands  un- 
der this  act  in  the  same  manner  it  might  have  been,  and,  as  I  suppose,  was  done,  by 
the  State  under  the  original  act  of  Congress. 
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There  seems  an  additional  fitness  in  the  method  of  selection  proposed  by  the  com- 
pany, in  that  it  chooses  to  commence  at  the  Iowa  line,  where  it  would  seem  if  the 
act  of  Congress  could  be  construed  in  any  sense  as  specifying  the  point  from  which 
selection  should  begin,  that  it  was  the  understanding  of  Congress  that  the  con- 
struction of  the  road  would  be  commenced,  and  therefore  the  point  at  which  the 
selection  of  the  first  one  hundred  and  twenty  sections  would  probably  be  made. 

St.  Paul,  August  15th,  1866.  W.  COLYILLE,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Dear  Sie:  You  request  my  opinion  upon  this  question,  "Are  county  treasurers 
entitled  to  fees  for  receiving  moneys  deposited  for  the  redemption  of  lands  sold  for 
taxes?"  Section  2,  chapter  7,  Sess. Laws  1864,  also  incorporated  in  the  Revision  of 
1866,  provides  that  upon  the  purchase  and  the  surrender  of  the  tax  certificate,  and 
upon  the  payment  of  the  Auditor's  fees,  the  County  Auditor  shall  draw  his  warrant 
upon  the  County  Treasurer,  in  favor  of  such  purchaser,  for  the  amount  of  money 
deposited  for  the  redemption  of  the  land.  This  is  clear  and  explicit  and  subject  to 
no  other  conditions,  and  under  it  the  purchaser  is  entitled  upon  presenting  the  war- 
rant to  all  the  money  it  calls  for  without  any  deduction  whatever.  If  it  is  claimed 
that  the  Treasurer  is  entitled  to  receive  his  fees  upon  such  deposits  upon  settlement 
with  the  County  Commissioners  and  County  Auditor,  it  seems  to  be  clearly  unwar- 
ranted by  the  statute.  There  is  no  provision  for  it,  and  the  payment  of  it  would  be 
a  dead  loss  to  the  county,  which  has  already  allowed  the  Treasurer  his  fees  for  the 
collection  of  the  same  tax  for  which  the  land  was  sold  and  the  money  deposited  for 
its  redemption. 

Section  28,  chapter  2,  Sess.  Laws  of  1863,  and  all  amendments  thereto,  provides 
that  "each  County  Treasurer  shall  be  allowed,  at  the  time  of  his  settlement,  for 
his  services,  three  per  cent,  upon  all  moneys  by  him  collected,  excepting  that  upon 
which  some  other  rate  of  compensation  is  fixed." 

The  term  "  for  his  services,"  covers  not  only  his  direct  services  in  the  collection 
of  taxes,  but  all  duties  incidental  thereto  and  all  services  for  which  no  compensation 
is  otherwise  provided  by  law.  The  opinion  of  Attorney  General  Cole,  page  293,  Op. 
of  the  Attys.  Gen.,  is  based  upon  a  provision  in  section  89,  c.  1,  Sess.  Laws  1860, 
which  has  since  been  repealed  by  section  2,  o.  7,  Sess.  Laws  1864,  above  referred  to, 
the  repeal  of  which  provision  also  shows  that  the  Legislature  intended  that  no  fees 
should  be  allowed  in  such  cases.  The  fee  having  before  been  paid  by  the  purchaser, 
the  repeal  of  the  provision  requiring  it,  with  no  provision  made  for  its  payment  in 
any  other  way,  clearly  indicates  such  intention. 

St.  Paul,  August  21st,  1866.  W.  COLVILLE,  Atty.  Gen. 


Eudolph  Lehmleke,  Esq.,  Auditor  Washington  County : 

Dear  Sib  :  Yours  inclosing  communication  of  Isaac  E.  Trevette,  of  school-district 
No.  36  of  your  county,  was  duly  received.  That  communication  states  that  on  the 
fourteenth  of  July  last,  a  site  for  a  school  house  was  selected  at  a  school  meeting  in  that 
district,  and  that  at  an  adjourned  meeting  held  two  weeks  afterwards  the  minutes  of 
the  above  meeting  were  read  and  approved,  and  a  motion  to  reconsider  a  vote  of  the 
former  meeting  selecting  the  site  for  the  school-house  adopted,  and  another  site 
then  selected  by  a  large  majority  of  voters  present,  and  inquire  whether  having  ap- 
proved the  minutes  of  the  former  meeting,  the  adjourned  meeting  had  authority  to 
designate  another  site.  Tlie  majority  of  the  legal  voters  of  a  school-district  may  at 
any  special  meeting  called  for  that  purpose,  or  at  any  annual  meeting,  the  notice  for 
which  specified  that  such  question  would  be  presented,  fix  the  site  for  the  district 
school-house  or  rescind  the  vote  of  any  former  meeting  fixing  the  site.  The  approval 
of  the  minutes  of  the  former  meeting  is  not  an  approval  of  the  proceedings  of  that 
meeting,  and  the  new  or  adjourned  meeting  has  the  right  to  select  another  site  with 
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regard  to  the  minutes  or  proceedings  of  the  former  meeting.    See  sections  10  and 
18,  school  laws  1862. 

St.  Paul,  August  29th,  1866.  W.  COLYILLE,  Atty.  Gen. 


G.  H.  Fowler,  Esq. : 

My  Dear  Sir:  You  inquire  first,  who  are  legal  voters  at  a  school  meeting? 
All  persons  resident  of  the  district  who  would  be  legal  voters  at  a  town  meeting  or 
general  election  are  legal  voters  at  a  school  meeting. 

Second.  Can  an  adjourned  meeting,  after  adopting  the  minutes  of  a  former  meet- 
ing, reconsider  a  vote  of  a  former  meeting  V  An  adjourned  meeting  can  reconsider  a 
vote  of  a  former  meeting  held  next  before  the  vote  is  proposed  to  be  reconsidered. 
The  fact  of  its  having  adopted  or  approved  the  minutes  of  the  former  meeting  has 
no  bearing  on  the  question. 

Third.  Is  there  any  limitation  of  the  amount  of  a  special  tax  for  building  school- 
houses  in  the  bond  act  of  last  winter?  A  tax  for  the  amount  of  bonds  maturing 
next  after  the  levy  must  be  levied  by  the  board  of  trustees,  and  in  addition  thereto 
the  board  may  levy  20  per  cent,  of  the  amount  to  be  due  upon  such  maturing  bond, 
principal,  and  interest  at  maturity,  which  20  per  cent,  is  to  constitute  a  fund  for  the 
payment  of  the  remainder  of  the  bonds ;  these  amounts  are  all  that  can  be  levied. 

JfourtU.  Would  the  business  at  an  adjourned  meeting  organized  one  hour  and  a 
half  after  the  time  specified  in  the  adjournment  be  binding  on  those  that  were  not 
present?  I  do  not  suppose  that  a  delay  in  the  organization  of  the  meeting  would 
affect  the  legality  of  it,  provided  it  was  the  same  meeting.  An  adjourned  meeting  is 
supposed  to  be  already  organized,  as,  unless  a  chairman  and  clerk  had  been  acting  at  the 
previous  meeting,  it  could  not  be  adjourned.  Whetlier  the  action  of  the  meeting  is 
binding  upon  the  school-district  depends  upon  the  nature  of  the  business  transacted, 
and  the  number  of  voters  present  and  assenting  to  it.  If  those  opposed  to  the  ac- 
tion of  the  meeting  have  doubts  as  to  the  legality  of  its  proceedings,  they  should 
take  action  in  the  courts  to  prevent  the  object  of  the  proceedings  being  attained; 
otherwise,  and  the  object  having  been  consummated,  the  district  will  be  bound. 

No  apology  is  required  in  requesting  my  opinion  upon  any  public  matter  as  At- 
torney General,  and  I  will  at  all  times  cheerfully  respond. 

St.  Pattl,  August  30th,  1866.  W.  COLVILLE,  Atty.  Gen. 


Hon.  Chas.  Mcllrath,  State  Auditor : 

Dear  Sir  :  Tours  of  yesterday,  inclosing  a  communication  from  Hon.  A.  C.  Smith 
of  Meeker  county,  setting  forth  certain  facts  in  relation  to  Kandiyohi  county,  is  here. 
It  appears  from  Mr.  Smith's  statement  that  one  Piper,  for  the  past  four  years  a  res- 
ident of  Meeker  county,  to  which  he  had  removed  from  Kandiyohi,  is  exercising  the 
functions  of  several  county  officers  for  the  latter  county,  such  as  assessing,  levy- 
ing, and  collecting  taxes,  making  tax  deeds,  recording  conveyances,  and  doing 
almost  all  kinds  of  county  business  that  does  not  involve  the  paying  out  of  any  of 
the  money  he  receives.  The  removing  of  Piper  from  Kandiyohi  of  course  deprives 
him  of  any  office  he  held  while  there,  but  this  does  not  give  cause  for  the  interfer- 
ence of  the  Attorney  General,  because  the  act  organizing  Kandiyohi  county  was 
repealed  last  winter,  and  therefore  there  are  no  county  officers  there.  The  ground 
for  interference  by  the  Attorney  General  is  when  there  is  a  usurpation  of  an  office 
by  a  person  wrongfully  claiming  to  hold  the  same.  There  being  no  office  of  course 
there  is  no  usurpation  of  one.  Persons  who  are  deceived  by  his  representations 
have  a  right  of  action  against  him  for  their  money,  and  the  criminal  statute  provid- 
ing for  the  punishment  of  swindling  will  probably  reach  his  case.  An  indictment 
at  common  law  would  probably  also  lie  for  pretending  to  authority  which  he  does 
not  professs  witli  intent  to  defraud,  although  our  statute  only  covers  the  case  of 
persons  pretending  to  be  peace  officers. 
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Mr.  Smith's  inquiries  in  relation  to  the  record  and  taxes  for  Kandiyohi  county  are 
more  difficult  to  answer. 

Under  the  Kevised  Statutes  of  1851,  the  business  of  the  unorganized  counties,  in- 
cluding that  relating  to  taxes,  records,  election  returns,  etc.,  was  all  transacted 
through  the  counties  to  which  they  were  respectively  attached  for  judicial  purposes. 
The  Revised  Statutes  of  last  winter  repealed  this  provision  of  the  old  law  without 
substituting  anything  in  its  place.  The  constitution  requires  all  property  not 
exempt  to  be  taxed.  It  also  guaranties  the  right  to  vote  for  Stale  officers,  and  un- 
less these  provisions  are  not  in  substance  complied  with,  the  validity  of  the  whole 
State  tax  will  be  seriously  endangered,  and  the  legality  of  the  election  of  State  of- 
ficers seriously  to  be  questioned. 

I  should  therefore  think  it  expedient  for  county  officials  of  counties  to  which  un- 
organized counties  are  attached  for  judicial  purposes,  to.  continue  to  act  for  such 
unorganized  counties  until  the  Legislature  otherwise  provides  for  the  collection  of 
taxes,  and  the  holding  and  returns  of  elections  therein.  There  is  more  danger  to  be 
apprehended,  and  the  substance  of  the  law  is  not  complied  with,  and  the  object  of 
it  entirely  unattained,  than  can  result  from  any  defect  in  the  manner  of  the  com- 
plianoe.  In  this  view  of  the  case  the  officials  of  Meeker  county  should  require  from 
Piper  the  delivery  of  the  official  records  and  other  property  of  Kandiyohi  in  his  pos- 
session, and  in  case  of  refusal,  prosecute  him  under  this  statute  therefor. 

St.  Paul,  September  5th,  1866.  W.  COLVILLE,  Atty,  Geu. 


Hon.  F.  J.  Whitloek,  County  Attorney,  Scott  County : 

My  Dear  Sir:  It  is  my  opinion  that  your  salary  as  County  Attorney  having 
been  fixed  by  the  Board  of  County  Commissioners  for  a  certain  term  cannot  be  re- 
duced during  that  term.  The  fixing  of  the  rate  of  compensation  by  the  board  and 
the  entrance  upon  duty  thereunder  by  the  officer,  the  same  having  been  done  in 
pursuance  of  the  statute,  constitutes  a  valid  contract,  the  obligation  of  which  would 
be  impaired  by  a  reduction  of  the  rate  during  the  term. 

St.  Paul,  September  5th,  1866.  W.  COLVILLE,  Atty.  Gen. 


Hon.  M.  Hess  Dunand,  County  Auditor,  Scott  County: 

Deak  Sir:  You  say  that  the  legal  voters  of  district  No.  41,  of  your  county,  at 
their  annual  meeting  voted  to  levy  a  tax  to  keep  school  six  months,  and  also  that 
the  district  clerk  omitted  to  return  the  amount  voted  in  mills  to  the  County  Auditor. 
Such  omission  will  not  invalidate  the  tax,  and  it  is  the  duty  of  the  County  Auditor 
in  such  case  to  himself  compute  the  percentage  and  extend  it  in  mills  upon  the  du- 
plicate. 

St.  Paul,  September  17th,  1866.  W.  COLVILLE,  Atty.  Gen. 


Boswell  Judson,  Esq.,  County  Attorney,  Dakota  County: 

My  Deak  Sir:  Tour  inquiry  in  relation  to  the  collection  of  taxes  assessed  upon 
the  personal  property  of  married  women  is  at  hand.  As  the  statute  now  gives  to 
the  wife  the  sole  control  of  her  property— real  and  personal  property— it  should  bo 
taxed  and  the  tax  collected  in  the  same  manner  as  if  she  were  feme  sole. 

St.  Paul,  September  17th,  1866.  W.  COLVILLE.  Atty.  Gen. 

J.  N.  Castle,  Esq.,  County  Attorney,  Washington  County: 

Dear  Sir:  Whether  a  weapon  used  in  committing  an  assault  is  "dangerous" 
must  be  for  the  jury  to  decide  as  a  question  of  fact. 
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The  fact  that  the  assault  was  committed  in  the  "  heat  of  passion  "  does  not  affect 
the  case  nor  modify  the  offense.  A  night-watch,  appointed  in  pursuance  of  a  stat- 
ute, having  authority  to  keep  the  peace  and  arrest  offenders,  is  a  public  officer  within 
the  purview  of  the  common  law. 

St.  Paul,  October  15th,  1866.  W.  OOLVILLE,  Atty.  Gen. 


Hon.  A.  A.  Harwood,  County  Attorney,  Steele  County : 

Dear  Sir:  You  inquire  whether  a  judge  of  probate  appointed  to  fill  a  vacancy 
can  hold  the  ofHce  during  the  remainder  of  the  unexpired  term,  provided  his  suc- 
cessor has  been  duly  elected  and  qualified  and  demands  the  office.  By  the  provis- 
ions of  section  10,  art.  6,  of  the  constitution,  and  sections  42  and  43,  c.  1,  Bev.  St., 
it  is  clear  that  any  State,  county,  or  district  officer  appointed  to  fill  a  vacancy  can 
hold  the  office  only  until  his  successor  is  duly  elected  and  qualified.  To  be  duly 
elected,  under  the  provisions  of  the  section  of  the  constitution  above  referred  to, 
requires  that  the  officer  should  be  elected  at  a  general  election  held  more  than  30 
days  after  the  happening  of  the  vacancy.  To  be  duly  qualified  he  should  file  his 
oath  of  office  and  official  bond  in  the  office  of  the  treasurer  of  the  county;  the  bond 
to  be  approved  by  the  treasurer. 

St.  Paul,  December  3d,  1866.  W.  COLVILLE,  Atty.  Gen. 


To  His  ExceUency,  W.  R.  Marshall : 

Sir:  You  request  my  opinion  as  to  whether  the  act  of  last  winter,  submitted  to 
the  electors  of  McLeod  county  for  their  adoption  or  rejection,  under  the  provisions 
of  section  1,  art.  11,  of  the  State  constitution,  was  required,  also,  to  be  submitted  to 
the  electors  of  Lincoln  county,  at  that  time,  viz.,  at  the  time  of  the  passage  of  the 
act,  unorganized.  It  is  my  opinion  that  said  section  does  not  apply  to  the  unor- 
ganized counties,  and,  consequently,  that  the  legislature  may  change  the  bound- 
aries of  such  counties  without  submitting  its  action  to  the  electors  thereof.  The 
fact  that  subsequently  to  the  passage  of  the  act,  but  before  it  came  in  force,  Lin- 
coln county  became  organized,  does  not  alter  the  case,  ai  the  Legislature  had  the 
power  at  the  time  of  the  passage  of  the  act  even  to  entirely  annul  the  legislation 
which  brought  such  county  into  existence. 

St.  Paul,  December  8th,  1866.  W.  COLVILLE,  Atty.  Gen. 


James  M.  Harvey,  Esq.,  Register  of  Deeds,  Meeker  County : 

Dear  Sir:  You  state  in  your  letter  of  December  15th  that  you  were  .elected, 
Eegister  of  Deeds  in  Xoveraber,  1865,  at  the  general  election,  and  entered  upon  the 
iluties  of  your  office  in  January  following.  You  do  not  state  whether  there  was  a  . 
vacancy,  at  the  time  you  were  elected,  to  fill,  or  whether  you  were  elected  for  a  full 
term.  I  imply,  however,  the  existence  of  the  former  state  of  facts,  because  you 
state  that  John  Black  well  was  elected  to  same  office  last  November.  The  question 
then  is  whether  the  unexpired  term  of  your  predecessor,  extending  to  January  1, 
1867,  and  you  having  been  elected  in  November,  1865,  you  were  elected  for  a  full 
term  or  for  the  unexpired  term.  The  constitution  leaves  the  authority  to  regulate 
the  election  of  county  officers,  except  Judge  of  Probate  and  Clerk  of  the  Court,  in 
the  hands  of  the  Legislature.  There  is  no  express  provision  of  the  statute  author- 
izing an  election  to  fill  a  vacancy,  but  there  are  several  sections  which  seem  to  im- 
ply that  such  an  authority  exists,  and  the  general  idea  to  be  gathered  from  them 
seems  to  be  that  vacancies  shall  be  filled  in  that  manner  at  the  next  general  election 
taking  place  more  than  30  days  subsequent  to  the  time  they  happen,  (see  section 
46,  c.  15,  Sess.  Laws  1861 ;)  and  I  am  therefore  of  the  opinion  that  there  shall  be  an 
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election  to  fill  such  vacancies,  and  tliat  the  term  of  the  officer  elected  ends  with  the- 
unexpired  term  for  which  his  predecessor  was  elected. 
St.  Paul,  December  24th,  1866.  W.  COLVILLE,  Atty.  Gen. 


H.  M.  Allen,  Esq.,  County  Auditor,  Mower  County : 

Dear  Sir:  Minor  children  whose  land  was  sold  for  taxes  before  they  acquired 
the  title  thereto,  but  the  time  for  redemption  of  which  had  not  then  expired,  have- 
two  years  subsequent  to  the  time  at  which  they  come  of  age  to  redeem  the  same. 
The  tax  deed  is  not  void,  absolutely,  but  becomes  so  upon  application  of  minor  heirs 
to  redeem  the  same  within  the  time  above  specified.  See  sections  130, 131,  132,. 
and  146,  Rev.  St. 

St.  Paul,  December  28th,  1866.  W.  COLVILLE,  Atty.  Gen. 


B.  Flynn,  Esq.,  Clerk  District  Court,  Eedwood  County: 

Dear  Sir:  When  the  parties  both  reside  and  are  married  in  a  county  having  a. 
Clerk  of  the  Court,  they  must  have  license  therefor  issued  by  him,  and  any  person 
solemnizing  such  a  marriage  without  such  license  having  been  issued  is  liable  to  the 
penalties  of  the  law. 

&r.  Paul,  February  2d,  1867.  W.  COLVIIiE,  Atty.  Gen. 


J.  W.  Kasson,  Esq.,  Director  District  No.  30,  Dodge  County: 

Dear  Sir:  The  case  you  present  regarding  the  money  held  by  the  District  Treas- 
urer of  old  district  No.  55,  which  has,  since  said  money  was  raised,  been  attached 
to  your  district,  is  not  provided  for  by  the  statute.  There  are  reasons  to  be  urged 
by  both  sides,  but  I  think  the  Treasurer  of  your  district  has  the  most  meritorious 
claim  to  the  money,  although  perhaps  the  Treasurer  of  old  district  No.  55  would 
not  be  authorized  to  pay  it  over,  as  the  matter  now  stands.  I  would  advise  the^^ 
bringing  of  an  action  in  your  District  Court  to  settle  the  question. 

St.  Paul,  F«»bruary  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


E.  O.  Wheeler,  Esq.,  County  Attorney,  Mower  County: 

Dear  Sir:    The  act  of  congress  authorizing  a  State  government,  known  as  the- 

«  enabling  act,"  which  will  be  found  immediately  preceding  the  State  constitution 

jn  the  Revised  Statutes,  was  the  act  by  which  the  school  lands  were  granted  to  the 

state,  and  took  effect  upon  the  acceptance  by  the  constitutional  convention  of  cer- 

t  tain  propositions  oif  ered  by  congress.  \ 

The  statute  also  provides  that  the  official  certificate  of  the  State  Land  Commis- 
sioner to  the  title  to  any  of  the  State  lands  shall  be  received  as  evidence  in  all  the- 
courts  of  the  State.    See  section  5,  c.  38,  Bev.  St. 

These,  I  believe,  are  all  that  will  be  necessary  to  show  the  title  of  the  State  in 
any  of  its  landSi 

St.  Paul;  February  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


A.  H.  Barrows,  Esq. : 

Dear  Sir  :  I  have  received  yours  of  January  17th,  forwarded  through  the  County 
Auditor  of  Blue  Earth  county.  You  state  that  the  school  director  of  your  district, 
for  certain  reasons,  left  the  district  and  was  absent  two  months,  and  that  in  the 
mean  time  the  remainder  of  the  trustees,  considering  the  directorship  vacant,  ap- 
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pointed  you  in  his  place.  The  statute  provides  (chapter  9  of  the  Revised  Statutes) 
that  such  oflBcea  shall  become  vacant  upon  the  incumbent  ceasing  to  be  an  inhab- 
itant of  the  district.  I  do  not  think,  he  having  left  his  family  behind,  that  such  a 
temporary  absence  can  be  claimed  as  a  change  of  residence,  nor  do  the  facts  you 
mention  show  that  he  intended  to  change  it,  and  therefore  the  legality  of  your  ap- 
pointment is  questionable.  The  late  director's  remedy,  if  he  wishes  to  dispute  it,  is 
in  the  courts.  The  appointing  power  having  declared  the  office  vacant  and  ap- 
pointed a  successor,  who  entered  upon  the  duties  of  his  office,  the  appointment 
must  be  taken  as  valid  until  the  courts  otherwise  decide,  and  all  official  acts  per- 
formed before  such  decision  by  the  said  appointee  are  just  as  valid  as  if  he  had  been 
legally  appointed.  Whether  a  miiioi-  whose  parents  seside  in  another  part  of  the 
State  has  a  right  to  attend  school  in  your  district,  depends  upon  whether  said  minor 
is  a  resident  of  your  district. 
St.  Paul,  February  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


S.  M.  Flint,  Esq.,  County  Attorney,  Ramsey  County: 

Dear  Sir:  Tou  inquire  whether  the  jailer  of  your  county  can  make  a  county 
charge  for  the  fuel  used  by  him  in  cooking  for  the  prisoners.  It  is  fairly  to  be  in- 
ferred from  the  statutes,  as  well  as  from  universal  custom,  the  fuel  as  well  as  office- 
room  furniture  and  other  conveni«ncies  for  carrying  on  the  county  business  is  a 
public  charge,  and  under  this  construction  I  am  of  the  opinion  that  fuel,  as  well  for 
cooking  as  for  the  warmth  of  the  prisoners,  should  be  furnished  the  jailer  at  the 
public  expense. 

St.  Paul,  February  7th,  1867.  W.  COLVILLE,  Atty.  Gen. 


George  P.  Wilson,  Secretary  State  Senate: 

Sir:  You  state  in  yours  of  this  date  that  the  Senate  has  this  day  passed  a  reso- 
lution instructing  me  to  examine  the  question  whether  the  grant  of  lands  to  the 
State  of  Minnesota  under  the  act  of  Congress  of  1862,  entitled  "An  act  to  promote 
the  liberal  and  practical  education  of  the  industrial  classes  in  the  sciences  relative 
to  agriculture  and  the  mechanic  arts,"  can  be  legally  diverted  to  the  State  normal 
schools  without  making  the  leading  feature  of  these  schools  the  teaching  of  military 
tactics  and  sciences  relative  to  agriculture  and  the  mechanic  arts,  and  whether  such 
diversion  of  such  lands  could  be  legally  made  without  destroying  the  distinctive 
features  of  normal  schools  as  such.  The  act  referred  to  provides  that  the  interest 
of  the  proceeds  of  the  lands  therein  granted  shall  be  inviolably  appropriated  for  the 
endowment,  maintenance,  and  support  of  at  least  one  college  in  the  State  wherein 
the  leading  object  shall  be,  without  excluding  other  scientific  and  classical  studies, 
and  including  military  tactics,  to  teach  such  branches  of  learning  as  are  relative 
to  agriculture  and  the  mechanic  arts. 

It  is  clear  from  the  above  that  the  interest  of  the  proceeds  of  the  lands  granted 
in  said  act  cannot  be  appropriated  to  the  endowment,  support,  or  maintenance  of 
the  State  normal  schools,  unless  science  in  general  and  the  classics  and  military 
tactics  are  taught  in  them,  and  unless  instruction  in  such  branches  of  learning  as 
are  relative  to  agriculture  and  the  mechanic  arts  is  made  the  leading  object  of  the 
same.  Teaching  might  be  one  of  the  studies  pursued,  but  it  should  be,  like  military 
tactics  and  general  scientific  and  classical  studies,  in  subordination  to  the  leading 
object.  « 

Such  is  not  the  object  of  normal  schools,  which,  according  to  the  proper  definition 
of  the  term,  and  to  the  intent  of  our  statutes  relating  thereto,  are  exclusively  for 
training  up  persons  to  teach  common  schools,  and  therefore  the  students  thereof 
are  obligated  to  teach  common  schools  for  a  certain  term  as  a  profession,  while  un- 
der the  provision  of  the  agricultural  college  grant  students  are  not  bound  to  follow 
any  particular  profession  or  business,  and  are  not  to  be  trained  exclusively  for  one. 
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Indeed,  the  object  of  the  grant,  "  to  promote  the  liberal  and  practical  education  of 
the  industrial  classes,"  seems  to  indicate  that  a  particular  class  of  one  people  only 
are  to  receive  the  benefit  of  it,  while  our  normal  schools  are  for  all  classes  alike. 
Therefore,  in  my  opinion,  the  proceeds  of  the  grant  cannot  be  legally  transferred  to 
the  normal  school  without  first  destroying  their  distinctive  feature  as  such,  and 
making  them  in  fact  not  what  the  name  denotes  and  what  they  were  intended  to 
be, — "  schools  for  the  training  of  persons  as  teachers." 
St.  Paul,  February  11th,  1867.  W.  COLVILLE,  Atty.  Gen. 


Wm.  H.  Wood,  Esq.,  County  Attorney,  Benton  County: 

Dear  Sie:  Section  104,  c.  8,  Eev.  St.,  provides  that  the  County  Commissioners 
shall  exercise  no  other  powers  than  such  as  are  given  by  law.  Section  88,  c.  11, 
provides  that  the  County  Treasurer  shall  receive  county  orders  in  payment  for 
county  taxes.  There  is  no  other  provision  of  law  in  regard  to  the  manner  that 
any  county  taxes  shall  be  paid.  The  County  Commissioners  have  no  authority  to 
give  one  person's  claim  a  preference  over  another  until  authority  is  given  to  raise 
money  by  special  tax,  or  upon  county  bonds.  Contractors  for  buildings  will  have 
to  take  orders  on  the  connty  treasury  in  payment  the  same  as  other  creditors. 

St.  Paul,  February  11th,  1867.  W.  COLVU.LE,  Atty.  Gen. 


H.  S.  Bailey,  Esq.,  Chairman  County  -Commissioners,  Jackson  County : 

Sir  :  Yours  of  the  twenty-fourth  of  December  last  was  on  the  ninth  inst.  referred 
to  me  by  the  State  Auditor,  for  answer.  It  appears  that  Jackson  county  was  or- 
ganized before  the  Indian  outbreak  of  1862,  and  during  the  hostilities  the  people 
generally  were  obliged  to  remove  from  the  county,  by  which  means  the  several 
offices  therein  became  vacant,  and  no  provision  of  law  being  in  existence  by  which 
they  could  be  filled,  in  the  year  1866  the  legislature  reorganized  it.  The  question 
that  now  occurs  is  whether  the  present  organization  is  responsible  for  the  debts  of 
the  former  one.  Of  this  there  can  be  no  doubt  The  present,  although  a  new  or- 
ganization, is  the  legitimate  successor  of  the  old  one,  having  the  same  name,  powers, 
and  territory,  and  obliged  to  carry  out  all  its  legal  acts  and  obligations  so  far  as  is 
possible.  Even  the  township  and  school  organizations  formerly  established  have 
still  a  legal  existence,  although,  perchance,  their  powers  may  be  suspended  for  the 
same  reason  that  those  of  the  county  were,  and  they  will  in  all  cases  be  obliged  to 
recognize  their  former  obligations,  and  the  commissioners  of  the  county  cannot  so 
disorganize  or  change  them  as  to  interfere  with  such  obligations.  In  fact  it  seems 
to  be  a  case  in  all  respects  like  that  of  the  states  recently  in  rebellion  against  the 
general  government,  in  which,  so  far,  the  courts  have  all  decided  that  the  powers  of 
the  states,  as  organizations,  were  only  suspended  by  the  rebellion  of  the  people,  and 
whether  again  set  in  motion  by  the  proper  filling  of  the  vacancies  in  the  state  offi- 
cers, or  through  any  of  the  various  plans  of  reconstruction  proposed  and  discussed 
at  the  present  time,  they  will  equally  be  responsible  for  their  old  obligations.  You 
should  see  that  the  books  of  the  original  organization  are  delivered  to  the  proper 
officers. 

St.  Paul,  February  12th,  1867.  W.  COLVILLE,  Atty.  Gen. 


C.  C.  Comee,  Esq.,  Counly  Auditor,  Waseca  County: 

Dear  Sir:  I  understand  that  the  provision  in  section  5,  tit.  1,  c.  36,  Eev.  St., 
authorizing  the  county  commissioners  to  change  the  boundary  of  a  school-district 
whenever  a  petition  for  such  change,  signed  by  a  majority  of  the  voters  of  the  terri- 
tory affected  thereby,  is  presented,  is  intended  to'  require  that  the  majority  of  the 
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voters  of  each  district  affected,  both  the  one  that  loses  and  the  one  that  gains  in  ter- 
ritory, shall  petition,  and  I  have  so  uniformly  held. 

St.  Paul,  February  16th,  1867.  W.  COLVILLE,  Atty.  Gen. 


Hon.  Chas.  Mcllrath,  State  Auditor : 

Sir  :  You  refer  to  me  the  statement  of  the  auditor  of  "Washington  county,  by  which 
it  appears  that  by  the  terms  of  a  certain  contract  for  the  sale  and  delivery  of  a  quan- 
tity of  logs  to  Schulenburg,  Bockler  &  Co.  by  0.  &  J.  Beian  &  Co.,  a  large  sum  of 
money  was  to  become  due ;  certainly  a  part  of  it  beyond  contingency,  and  I  think  the 
whole  of  it,  because  the  sale  and  delivery  was  absolute  (with  a  certain  exception) 
during  the  year  1866,  and  upon  which  the  sum  of  $15,000  was  assessed  as  due,  or 
as  a  debt  certain,  to  the  said  Bean  &  Co.  from  said  Schulenburg,  Bockler  &  Co.  I 
suppose  this  is  the  state  of  facts,  though  the  auditor's  statement  is  rather  vague,  and 
if  such  are  the  facts  the  amount  so  found  due  as  a  credit  was  a  proper  subject  for 
taxation.  See  section  9,  c.  11,  Kev.  St.  "  Every  credit  for  a  sum  certain,  payable 
either  in  money,  property  of  any  kind,  labor,  or  services,  shall  be  valued  at  the  full 
price  of  the  sum  so.  payable." 

St.  Patjl,  February  18th,  1867.  W.  COLVILLE,  Atty.  Gen. 


Hon.  Thomas  Armstrong,  President  of  the  Senate: 

Sir:  Agreeably  to  the  Senate  resolution  of  the  sixteenth  inst.,  I  have  the  honor 
to  transmit  my  opinion  upon  the  following  questions: 

1st.  Whether  the  Legislature  has  the  constitutional  power  to  fix  and  regulate 
freight  traffic  upon  the  several  railroads  in  this  State. 

2d.  Whether  the  Legislature  has  the  constitutional  power  to  fix  and  regulate  pas- 
senger rates  upon  the  several  railroads  in  this  State. 

3d.  And  particularly,  whether  the  fixing  of  rates  for  passengers  and  freight 
would  be  in  conflict  with  the  judicial  power. 

All  the  railroad  corporations  of  this  State  hold  their  franchises  subject  to  the  pro- 
visions of  section  4,  art.  10,  of  the  State  constitution,  for,  although  these  franchises 
were  in  existence  before  the  constitution  came  in  force,  they  were  subsequently  for- 
feited, and  the  fact  of  such  forfeiture  is  the  basis  of  the  right,  and  even  of  the  legal 
existence  of  the  present  companies,  and  therefore  they  cannot  dispute  it ;  and  though 
the  constitution  does  not  prohibit  tt^e  revival  or  extension  of  these  franchises,  and 
their  transfer  to  another  company,  yet  such  revival  and  extension  is  subject  to  the 
prescribed  conditions  for  the  regulation  of  such  corporations, — one  of  which  is  that 
common  carriers,  having  the  benefit  of  certain  franchises,  shall  carry  freight  on 
equal  and  reasonable  terms. 

Beyond  this  constitutional  provision  there  is  also  a  well-settled  question  of  pub- 
lic policy,  which  wotild  of  itself  control  the  matter.  Franchises  are  conferred  in 
all  cases  for  the  benefit  and  convenience  of  the  public,  as  well  as  of  the  individual 
or  company  to  whom  they  are  granted,  and  therefore,  "  as  a  general  rule,  a  corpo- 
ration may  forfeit  its  charter  by  misuser  or  nonuser  judicially  ascertained,  viz.,  by 
scire  facias,  where  an  existing  corporation  abuses  its  power,  and  by  quo  warranto,. 
where  a  corporation  de  facto  assumes  authority  which  does  not  belong  to  it."  2 
Ashmead,  349 ;  Case  of  Commonwealth  vs.  U.  S.  Bank.  All  authorities  are  agreed 
upon  this  point,  and  therefore  unequal,  unreasonable,  or  oppressive  rates  of  fare  or 
freight  would,  without  the  constitutional  provision,  work  a  forfeiture  of  the  char- 
ter of  the  company  so  offending. 

It  is  to  this  point  that  the  power  of  legislature  to  control  and  regulate  such  cor- 
jwrations  applies. 

It  cannot,  by  enactment,  do  anything  to  interfere  with  the  just  and  full  exercise 
of  their  franchises  by  the  companies.    It  can  only  prevent  or  provide  for  the  punish- 
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ment  of  the  abuse  of  them.  It  may  define  the  reasonable  causes  which  shall  work 
a  forfeiture  of  the  penalty,  and  the  manner  in  which  it  will  be  ascertained  that  the 
same  has  been  incurred.  For  instance,  a  statute  offense  might  be  made  and  defined 
of  a  character  similar  to  the  common-law  offense  of  forestalling,  regrating,  engross- 
ing, etc.,  and,  on  conviction  for  this  offense,  subject  the  corporation  to  a  prescribed 
penalty ;  and  such  a  statute  would  probably  correct  the  principal  abuses  practiced 
by  such  corporations.  Other  remedies,  by  which  such  abuses  may  be  reached,  are 
already  prescribed  by  our  statutes,  and  others  may  be  devised.  But  it  seems  to  me 
that  the  right  to  regulate  freight  or  passenger  tariffs  does  not  extend  further,  be- 
cause the  constitutional  limitation,  as  well  as  that  prescribed  by  public  policy, 
that  such  charges  shall  be  equal  and  reasonable,  can  only  be  enforced  thi'ough  the 
courts.  On  this  all  the  authorities  are  agreed;  and  the  fact,  whether  such  rates  are 
equal  and  reasonable  or  not,  which  depends  on  many  circumstances,  such  as  cost 
and  expense,  amount  of  business,  value  of  money,  and  other  conditions  which  sub- 
ject such  rates  to  constant  change  the  world  over,  must  be  passed  upon  by  the  jury. 

Prom  these  cousiderallions  I  am  forced  to  the  conclusion,  in  answer  to  all  the 
questions  submitted,  that  as  the  courts  must  decide,  from  the  evidence  in  each  case 
as  it  arises,  whether  such  rates  are  equal  and  reasonable,  that,  therefore,  legislative 
enactment  to  fix  or  establish  such  rates  specifically  would,  unless  accepted  by  the 
company,  be  in  derogation  of  the  judicial  powers,  and  of  no  binding  force  or 
validity. 

St.  Paul,  February  20th,  1867.  "W.  COLVILLE,  Atty.  Gen. 


Hon.  Chas.  Mcllrath,  State  Auditor: 

SiE :  You  refer  me  to  the  question,  whether  the  County  Board  of  Equalization  has 
the  power  to  raise  or  reduce  the  assessment  of  any  town  for  the  personal  property  tax, 
it  being  claimed  that  this  can  only  be  done  in  individual  cases.  The  board  has  the 
power  to  do  either,  the  same  as  in  case  of  real  property.  The  directions  (section  82, 
f.  11,  Bev.  St.,)  are  as  follows :  "  The  said  board  shall  also  at  the  same  time  hear  com- 
plaints and  equalize  the  assessment  of  all  personal  property,  new  entries,  and  new 
structures  returned  for  the  current  year  by  the  township  assessors,  and  the  said 
board  shall  have  power  to  add  to  or  deduct  from  the  valuation  of  the  personal  prop- 
erty of  any  person  returned  by  the  assessors."  Here  are  two  separate  powers  given 
to  equalize  the  assessment  of  personal  property  returned  by  the  different  township 
assessors,  and  also  to  raise  or  reduce  an  individual  assessment.  The  term  "  equal- 
ize" refers  not  to  individual  oases,  but  to  the  total  return  from  each  township,  and 
the  object  of  its  use  is  to  provide  that  the  personal,  the  same  as  the  real  property  as- 
sessment,— shall  not  bear  a  different  proportion  to  the  actual  value  in  the  different 
towns,  as  otherwise  would  naturally  be  the  case,  for  no  two  men  can  be  expected 
to  exactly  agree  in  their  judgment  as  to  the  value  of  the  property,  and  without  such 
power  of  correction  a  great  and  unjust  discrepancy  in  the  assessor's  value  of  prop- 
erty taxes  would  often  occur. 

St.  Paul,  February  26th,  1867.  "  W.  COLVILLE,  Atty.  Gen. 


E.  Webb,  Esq.,  President  Honae  Ins.  Co. : 

Siii:  You  request  my  opinion  whether  an  insurance  company  organized  under 
the  laws  of  this  State  is  required  to  file  the  statemant  contemplated  by  section  53 
of  title  2,  and  sees.  117,  118,  120,  of  title  6,  of  chapter  34  of  the  Bevised  Statutes,  in 
January  of  each  year.  The  first  section  above  mentioned  provides  that  the  other 
sections  mentioned  shall  apply  to  home  insurance  companies,  but  does  not  refer  di- 
rectly to  section  121  of  said  title  6,  which  provides  that  the  statements  made  under 
the  provisions  of  said  title  6  shall  be  renewed  annually  in  January.  As  the  state- 
ments of  home  insurance  companies  are  made  under  the  provisions  of  said  title  6  as 


ATTORNEYS    GENERAL.  239 

-well  as  of  said  title  2,  of  course  the  provisioBS  of  said  section  121  apply  to  home  as 
■well  as  to  foreign  insurance  companies. 
St.  Paul,  February  27th,  1867.  W.  COLVILLE,  Atty.  Gen. 


J.  N.  Castle,  Esq.,  County  Attorney,  Washington  Co.: 

Dear  Sir:  I  was  consulted  by  the  finance  committee  of  the  House  in  the  matter 
"to  which  you  refer  in  yours  of  the  eighteenth  inst.  My  advice  to  it  was  that  as  the 
prosecution  for  trespass  upon  the  school  lands  was  a  criminal  prosecution,  it,  with 
vothers  of  that  nature,  as  the  law  now  stands,  shall  be  had  at  the  expense  of  the 
county  where  the  offense  was  committed.  I  also  gave  it  as  my  opinion  that  justice 
and  good  policy  required  that  a  general  law  should  be  passed  providing  for  tlie  de- 
fraying of  the  expense  of  such  prosecutions  by  the  State. 

St.  Paul,  February  28th,  1867.  W.  COLVILLE,  Atty.  Gen. 


Albert  S.  Ward,  Esq.,  County  Attorney,  Martin  County: 

Dear  Sib:  I  can  see  no  contradictions  in  the  powers  of  sections  73, 74,  and  78,  e.  11, 
Bev.  St.  The  tenor  of  these  sections  is  that  the  tax  levied  shall  not  exceed  10  mills 
-on  the  dollar  for  all  expenses  of  the  county  other  than  for  roads  and  bridges,  and  the 
_payment  of  principal  and  interest  of  debt, — 50  per  cent,  in  addition  thereto, — mak- 
ing, with  the  said  10  mills,  15  mills  in  all  for  payment  of  interest  and  principal  of 
county  debt,  and  5  mills  per  cent,  to  be  voted  by  the  townships  for  roads  and 
"bridges.  If  the  said  "  50  per  cent,  additional "  is  insufficient  to  meet  the  interest  in 
county  orders,  there  may  be  an  additional  amount  levied,  sufficient,  with  the  said  50 
per  cent.,  to  defray  said  interest.  I  think  your  construction  of  said  section  78  is 
wrong,  and  that  it  authorizes  the  levy  of  but  5  mills  per  cent,  for  payment  of  prin- 
cipal and  interest  of  debt,  instead  of  15,  which  your  board  has  levied. 

St.  Paul,  March  2'd,  1867.  W.  COLVILLE,  Atty.  Gen. 


P.  B.  Dean,  Esq.,  County  Auditor,  Mclieod  County: 

Dear  Sir:  Section  5,  tit.  1,  c.  36,  Eev.  St.,  provides  that  a  petition  for  the  alter- 
nation of  a  school-district,  the  territory  of  which  lies  in  two  counties,  shall  be  pre- 
sented to  the  Board  of  Commissioners  of  each  county,  of  course,  for  their  concur- 
rent action.  It  is,  therefore,  necessary  that  the  proposed  alteration  should  be 
agreed  to  by  each  of  the  boards  before  it  can  take  effect.  I  believe  this  answers  all 
your  questions. 

St.  Paul,  March  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


James  Tuttle,  Esq.,  County  Attorney,  Monongalia  County: 

Dear  Sir:  The  fact  that  school  officers,  acting  and  duly  elected  or  appointed  as 
such,  did  not  take  the  oath  of  office,  even  though  the  law  required  such  oath,  (which 
it  does  not,)  would  not  invalidate  their  proceedings ;  and  their  proceedings  or  quali- 
fications as  officers  have  nothing  whatever  to  do  with  the  action  of  the  County  Com- 
missioners in  creating  districts.  The  district  would  have  a  legal  existence,  al- 
though it  should  never  organize,  and  the  residents  of  it  would  be  entitled  to  the 
privileges  of  no  other  school-district.  So,  setting  other  districts  off  from  district 
2To.  1,  although  it  never  had  been  organized,  would  be  legal. 
St.  Paul,  May  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 
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J.  B.  Hood,  Esq.,  County  Auditor,  Benton  County: 

Dear  Sir  :  Where  a  school-district  was  set  ofE  from  another  on  the  eighth  day  of 
January  last,  and  the  clerk's  report  received  on  the  twenty-seventh  of  March  follow- 
ing, no  money  should  be  apportioned  to  that  district  at  the  March  apportionmeot. 
In  the  case  you  state,  it  does  not  appear  that  any  school  had  been  taught  before  the 
making  of  the  report,  and  it  is  clear  that  the  residents  of  the  district  have  had  the 
benefit  of  a  term  at  least  of  the  school  taught  in  the  old  district.  The  money  is  ap- 
portioned to  pay  for  schooling  already  received,  not  for  what  may  be  received  here- 
after. The  clerical  errors  in  the  clerk's  report  will  not  vitiate  it.  The  county 
auditor,  when  he  knows  that  names  are  improperly  returned  as  residents  of  one 
district  which  belong  to  another,  should  strike  out  such  names  from  the  return  and 
apportion  the  school  money  according  to  the  actual  number  of  children. 

St.  Paul,  May  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


C.  A.  Lounsberry,  Esq.,  Auditor,  Martin  County: 

Dear  Sir:  Tou  say  the  town  of  Tairmount,  in  your  county,  at  their  annual 
town  meeting,  voted  to  raise  a  tax  of  $350  for  the  cancellation  of  a  certain  bond, 
and  the  sum  of  $200  to  pay  outstanding  orders  and  current  expenses,  and  that  you, 
in  carrying  out  these  taxes  on  the  tax-rolls,  included  them  both  in  one  column  for 
their  gross  amount  and  as  town  taxes.  Tou  inquire  whether  all  shall  now  be  ap- 
plied for  the  general  purpose  of  the  town,  or  whether  the  amount  of  $350  thereof 
shall  be  applied  towards  the  cancellation  of  the  bond.  Tour  oversight  in  not  keep- 
ing the  items  separate  on  the  tax-roll  will  not  justify  you  in  applying  the  money 
for  the  general  purpose  of  the  town,  but  you  must  apply  it  for  the  purpose  for  which 
it  was  voted. 

St.  Paul,  May  2d,  1867.  "W.  COLVILLE,  Atty.  Gea. 


George  N.  Moody,  Esq.,  Chairman  Board  of  Supervisors,  Lakeville,  Minn.: 
Dear  Sir  :  A  District  Attorney  may  also  be  a  Justice  of  the  Peace  at  the  same 
time.  A  man  living  upon  a  town  line,  claiming  his  residence  in  one  town,  may 
change  his  residence  to  the  other  town  upon  the  same  conditions  as  other  persons 
living  in  said  town.  His  residence  will  depend  upon  his  intention.  If  he  intends 
one  town  as  his  home,  and  actually  abides  there,  it  will  be  his  residence;  and  ten 
days  of  such  residence  constitutes  him  an  elector  of  said  town,  and  the  fact  that  he 
is  such  elector  makes  him  eligible  to  any  office  in  the  said  town.  If  he  formed  the 
intention  to  become  such  resident  but  five  days  before  his  appointment,  he  would 
not  be  eligible.  If  he  was  a  voter  of  the  town  at  the  time  he  was  appointed  Jus- 
tice of  the  Peace,  he  can  lawfully  hold  the  office.  The  Board  of  Supervisors  can  do 
nothing  to  vacate  or  declare  vacant  the  office.  Having  the  appointment  from  the 
proper  authority,  (even  though  it  may  be  illegal,)  and  acting  as  such,  they  would 
be  obliged  to  recognize  him  until  the  courts  decided  that  he  has  no  right  to  the 
office. 

St.  Paul,  May  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 

*  

E.  O.  Wheeler,  Esq.,  County  Attorney,  Mower  County: 

Dear  Sir:  In  criminal  actions  in  Justice  Court  neither  party  is  entitled  to  per- 
emptory challenge. 

Challenges  for  cause  should  be  tried  by  the  court  in  the  same  manner  as  in  civil 
actions,  (see  section  56,  c.  65,  Rev.  St.,)  and  also  in  the  same  manner  that  challenges 
to  individual  grand  jurors  are  tried.    See  sections  15,  16,  17,  c.  107,  Rev.  St. 

St.  Paul,  May  2d,  1867.  W.  COLVILLE,  Atty.  .Gen. 
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W.  L.  Coon,  Esq.,  Dept.  Clerk,  Dist.  Court,  Blue  Earth  County : 

Dear  Sik  :    Justices  of  the  Peace  are  elected  for  a  full  term,  never  for  less.    There 
is  no  reason  why  their  term  of  otBce  should  end  on  alternate  years. 
St.  Paul,  May  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


Ezra  Mullen,  Esq. : 

Dear  Sir:  You  say  that  after  a  tax  wiis  voted  at  a  school-district  meeting  of 
your  district  to  pay  teachers'  wages  and  for  summer  schools,  and  after  the  district 
clerk  has  made  his  report  to  the  county  auditor  and  the  tax  had  been  entered  upon 
the  rolls  and  partially  collected  the  district  voted  at  an  annual  meeting  to  rescind 
the  vote  authorizing  the  tax.  This  last  action  was  illegal  and  void,  and  the  tax 
must  be  collected  in  due  course. 

St.  Paol,  May  2d,  1867.  W.  COLVILLE,  Atty.  Gen. 


Hon.  Ghas.  Mellrath,  State  Auditor : 

Dear  Sir:  Application  to  redeem  lands  from  taxes  or  for  patents  to  which  an 
heir  at  law  is  entitled  should  be  made  by  the  qualified  executor  or  administrator  of  the 
estate  of  the  deceased  or  by  the  heir  at  law  after  the  property  and  the  rights  of  the 
deceased  have  been  duly  transferred  to  him  through  the  action  of  the  Probate  Court. 
It  would  not  be  advisable  to  adopt  a  rule  transferring  titles  upon  ex  parte  statements 
when  there  is  no  legal  representative,  and  when  the  heirs  have  not  yet  been  declared 
such  by  the  court.  An  authenticated  copy  of  the  order  of  the  court  will  be  evidenca 
of  the  authority  of  the  applicant  to  receive  the  title  in  either  of  these  cases. 

St.  Paul,  August  12th,  1867.  W.  COLVILLE,  Atty.  Gen. 


John  Kennedy,  Esq.,  County  Auditor,  Dakota  County: 

Deak  Sir:  Section  10,  c.  11,  Eev.  St.,  contemplates  the  case  where  there  is  a  re- 
versionary or  remainder  interest,  where,  until  the  estate  is  forfeited  to  him,  the  re- 
mainder-man or  reversioner  could  not  pay  the  taxes  or  redeem  the  land.  This  is 
not  the  case  as  between  husband  and  wife ;  he  cannot  forfeit  the  estate  to  her,  the 
same  being  her  separate  property,  and  thus  give  her  the  right  to  pay  the  taxes  or 
redeem  the  land,  for  he  will  still  have  the  same  interest  in  her  estate  that  he  had 
before,  by  virtue  of  the  marital  relation,  and  to  call  this  forfeiture  would  therefore 
be  an  absurdity.  Besides,  she  always  had  the  right  to  pay  the  taxes  or  redeem;  her 
coverture  did  not  interfere  with  that.  By  the  provisions  of  section  '6,  o.  70,  Rev. 
St.,  the  wife  is  placed  precisely  in  the  same  condition  as  regards  her  separate  prop- 
erty as  if  she  were  feme  sole,  and  subject  to  the  same  obligation  to  pay  taxes,  and 
therefore  it  seems  to  me  clearly  she  has  only  the  same  right  to  redeem  she  would 
have  had  had  she  remained  unmarried  and  permitted  the  land  to  be  sold  for  taxes. 

St.  Paul,  August  19th,  1867.  W.  COLVILLE,  Atty.  Gen. 


Geo.  H.  EUsbury,  Esq.,  Register  of  Deeds,  "Winona  County: 

Dear  Sir:  Chapter  11  of  the  Revised  Statutes  provides  for  the  listing  of  the 
real  estate  of  the  county  for  taxation  in  the  name  of  the  owner  or  person  responsi- 
ble for  the  taxes,  and  in  case  of  any  change  of  title,  whereby  the  premises  should 
be  listed  to  another  person,  for  the  transfer  of  the  premises  from  the  name  in  which 
it  was  originally  listed  to  the  name  of  its  new  owner;  and  section  40  in  said  chap- 
ter requires  that  all  deeds  shall  be  presented  to  the  County  Auditor  before  registry, 
in  order  that  such  change  of  title  may  be  noted  and  the  transfer  duly  made  upon  the 
grand  list,  and  also  that  he  may  note  upon  the  conveyance  whether  the  taxes  have 
been  paid.  Such  transfer  is  not  to  be  made  unless  the  change  in  the  title  is  of  such 
16 
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a  nature  as  requires  the  property  to  be  assessed  to  a  different  person,  and  therefore 
mortgage  deeds  (this  section  referring  only  to  conveyances  which  do  affect  such 
change)  are  not  included  in  its  provisions,  and  are  entitled  to  registry  without  pay- 
ment of  taxes. 
St.  Paul,  August  29th,  1867.  W.  COLVILLE,  Atty.  Gen. 


F.  E.  E.  COENELL,  Atty.  Gen.— Jan.  10,  1868,  to  Jan.  9,  1874. 


Hon.  J.  Q.  Parmer,  Speaker  House  of  Representatives: 

Sir:  The  following  resolution  adopted  by  the  House  of  Representatives  has  been 
received  by  me:  "Eesolved,  that  the  Attorney  General  be  requested  to  give  his 
opinion  upon  the  question  of  taxation  of  the  lands  granted  by  Congress  to  the  State 
of  Minnesota,  to  aid  in  the  construction  of  certain  railroads."  Although  there 
may  be  some  doubt  in  regard  to  the  particular  point  of  inquiry  to  which  this  reso- 
lution is  directed,  yet  it  is  assumed  that  it  has  reference  to  the  constitutional  ques- 
tion growing  out  of  the  policy  heretofore  adopted  of  exempting  such  lands  from 
taxation  prior  to  their  being  leased  or  contracted  to  be  sold  by  the  respective  companies 
receiving  the  grants  from  the  State  in  consideration  of  an  agreement  on  their  part  to 
pay  annually  into  the  treasury  a  certain  percentage  of  their  gross  earnings  in  lieu  of 
all  taxes.  When  the  disposition  of  the  lands  granted  by  Congress  in  1857  to  aid  in  the 
construction  of  certain  railroads  in  the  then  Territory,  now  State,  of  Minnesota  was 
under  consideration  by  the  Territorial  Legislature,, the  question  arose,  what  rule  of 
taxation  would  prove  most  beneficial  and  equitable,  as  applied  to  the  several  com- 
panies to  be  intrusted  with  these  enterprises,  and  to  become  the  recipient  of  the 
lands  granted  for  that  purpose?  Two  lines  of  policy  were  suggested:  the  one  was 
to  subject  the  property  of  the  companies  to  local  assessment  and  general  taxation, 
in  the  same  manner  and  to  the  same  extent  as  all  other  property  of  like  character 
is  assessed  and  taxed;  the  other  was  to  require  the  annual  payment  by  them  into 
tlie  State  treasury  of  a  certain  percentage  of  the  earnings  in  lieu  of  all  taxes.  In 
behalf  of  the  latter  policy  it  was  urged  that  inasmuch  as  the  franchises  given  by 
the  companies  belonged  to  the  whole  people,  the  taxes  which  they  should  pay  ought 
to  be  contributed  to  the  general  fund  for  the  benefit  of  all,  especially  as  the  use  of 
these  franchises  in  the  construction  and  operation  of  railroads  must  necessarily 
prove  of  greater  advantage  to  localities  along  which  they  should  be  built,  than  theparts 
of  the  country  distant  therefrom.  The  main  object  of  the  grant  was  to  secure  an 
early  completion  of  the  roads,  with  a  view  of  encouraging  a  rapid  settlement  of  the 
country,  and  consequent  development  of  its  resources.  To  subject  the  lands  to 
general  taxation  as  fast  as  received  by  the  company,  and  before  they  could  make 
them  available  while  struggling  in  their  infancy  to  obtain  the  means  requisite  to 
complete  the  roads,  would  tend  to  delay  if  not  to  defeat  the  very  object  of  the 
grant.  The  application  of  the  other  rule  of  taxation,  while  likely  to  prove  equally, 
if  not  more,  remunerative  to  the  State  in  the  end,  would,  by  graduating  its  burdens 
to  tlie  abilities  of  the  companies,  probably  induce  capital  to  take  hold  of  the  enter- 
prises at  an  earlier  day  than  might  otherwise  be  expected. 

These  and  like  considerations  prevailed  in  the  adoption  of  the  policy  regulating  the 
tax  to  be  paid  by  the  original  land-grant  railroad  companies  by  the  amount  of  their 
annual  earnings,  and  in  each  of  their  charters  granted  prior  to  the  adoption  of 
our  State  Constitution,  a  provision  was  inserted  in  the  nature  of  a  contract  obligat- 
ing the  then  Territory,  now  State,  to  receive  and  the  company  to  pay  annually  a 
certain  percentage  of  their  earnings  in  lieu  of  all  taxes.  That  it  was  competent  for 
the  Territorial  Government  and  those  corporations  to  enter  into  this  contract  there 
can  be  no  doubt,  and  that  the  obligation  thus  assumed  rests  with  binding  force  upon 
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both  parties  to  the  contract,  and  their  respective  legal  successors  and  assigns,  and 
cannot  be  changed  or  modified  except  by  their  mutual  consent,  is  equally  free  from 
doubt. 

The  power  of  the  State  to  tax  the  lands  eo  nomine  belonging  to  the  railroad  cor- 
porations legally  created  and  organized  under  charters  granted  prior  to  our  State 
constitution,  and  containing  a  provision  of  this  character,  has  been  fully  considei'ed 
and  officially  passed  upon  by  one  of  my  predecessors  in  an  opinion  bearing  date 
March  1,  1865,  and  given  to  the  then  Governor  of  the  State,  and  also  in  a  subse- 
quent opinion  to  the  same  officer  dated  March  3,  1865.  See  printed  volume  Attys. 
Oen.  Op.  pp.  483,  486.^  The  conclusion  to  which  he  arrived  M^as  adverse  to  the  ex- 
istence of  any  such  power,  and  seems  to  be  well  supported  both  upon  principle  and 
the  authorities  by  him  cited.  Whether  the  same  rule  or  mode  or  taxation  can  be 
applied  to  railroad  companies  created  and  formed  since  the  adoption  of  our  State  con- 
stitution, the  provisions  of  sections  1  and  3  of  article  9  of  that  instrument  would 
seem  to  be  decisive  against  the  proposition.  This  appeals  to  be  the  view  taken  by 
Atty.  Gen.  Cole  in  the  opinions  hereinbefore  adverted  to,  and  the  judicial  decisions 
to  which  he  refers,  certainly  lead  to  the  same  conclusion.  It  would  seem  from  the 
premises  that  in  respect  to  lands  and  property  belonging  to  any  railroad  company 
legally  created  and  organized  under  a  charter  obtained  prior  to  our  State  constitu- 
tion, and  containing  a  provision  exempting  its  property  from  taxation  in  considera- 
tion of  an  annual  payment  of  a  portion  of  its  earnings,  it  is  not  within  the  power  of 
the  Legislature  to  substitute  another  and  different  mode  of  taxation  without  the 
consent  of  the  company.  In  respect  to  other  companies,  their  lands  and  property 
are  liable  to  assessment  and  taxation  to  the  same  extent  as  like  property  belonging 
to  individuals. 

St.  Paul,  February  25th,  1868.  P.  R.  E.  COENELL,  Atty.  Gen. 


Hon.  Charles  Mcllrath,  State  Auditor: 

Your  communication,  submitting  to  me  the  order  of  the  Board  of  Inspectors  of 
the  State  Prison  requesting  you  to  draw  your  warrant  in  favor  of  J.  L.  Taylor,  the 
Warden  of  the  prison,  for  $5,000,  to  meet  the  necessary  expenses  of  the  prison  for 
the  ensuing  quarter,  as  follows : 

For  salaries  of  officers  and  guards  of  prison,  -----    $1,450 

For  current  expenses,         -------  3,350 

For  prison  library,         .-.--..-        200 


$5,000 


— is  before  me,  together  with  the  reasons  which  have  controlled  you  in  declining  to 
comply  with  such  request,  as  well  as  the  argument  presented  in  behalf  of  the  board 
urging  such  compliance  as  a  matter  of  strict  legal  right.  An  examination  of  the 
statutory  provisions  relating  to  your  powers  and  duties,  as  well  as  those  of  the 
Board  of  Inspectors,  leads  me  to  the  conclusion  that  you  are  right  in  declining  to 
draw  your  warrant  in  accordance  with  their  request. 

The  order  in  question  purports  on  its  face  to  be  for  expenses  not  then  incurred, 
but  which  the  board  estimate  will  accrue  during  the  ensuing  quarter.  This  presents 
tlie  question  whether  money  can  be  drawn  from  tlie  State  treasury  and  placed  in  the 
hands  of  the  Warden  quarterly  in  advance  to  meet  such  claims  against  the  State  on 
account  of  the  prison  as  may,  in  the  opinion  of  the  board,  arise  during  such  quarter, 
and  whetlier  the  power  has  been  conferred  upon  the  board  of  determining  the 
amount  of  moneys  required  for  each  succeeding  quarter,  and  directing  a  warrant  to 
be  drawn  therefor  in  advance  of  actual  expenditure.  The  existence  of  such  a  power 
cannot  be  implied ;  it  must  be  found  in  some  express  provision  of  the  statute,  clear 

1  See  anu,  p.  199. 
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and  unequivocal  in  its  terms.    I  have  not  been  able  to  find  any  such  provision,  and 
I  feel  safe  in  assuming  that  none  such  exists. 

Eeference  is  made  by  the  board  to  section  72,  tit.  2,  c.  120,  as  containing  the  nec- 
essary authority  for  the  State  Auditor  to  draw  his  warrant  in  pursuance  of  the 
order  in  question.  By  this  section  "  the  Auditor  of  the  State  is  authorized  and  re- 
quired to  draw  his  warrant  on  the  State  Treasurer  for  such  sums  as  the  inspectors 
may  from  time  to  time  direct  for  defraying  the  proper  and  necessary  expenses  of 
the  prison."  This  section  very  clearly  confers  upon  the  auditor  the  power  to  draw 
his  warrant  for  suck  sums  as  the  Inspectors  may  from  time  to  time  legally  direct, 
but  it  does  not  assume  to  designate  the  person  or  persons  in  whose  favor  the  war- 
rant shall  be  drawn,  nor  does  it  in  any  way  indicate  tl)e  existence  of  any  right  or 
power  in  the  Inspectors  to  direct  any  sums  to  be  drawn  to  meet  future  liabilities. 
The  most  that  can  be  claimed  from  this  section  is  that  whenever  a  proper  and  nec- 
essary expense  has  been  incurred  on  behalf  of  the  prison,  the  Inspectors  may  direct 
a  warrant  to  be  drawn  to  defray  such  expense.  There  is  nothing  in  this  section,  it 
seems  to  me,  countenancing  the  idea  of  advance  payments  on  the  part  of  the  State; 
neither  is  there  anything  of  the  kind  in  section  42  of  the  same  chapter  which  pro- 
vides that  "there  shall  be  paid  to  the  officers  of  the  prison  the  following  salaries 
and  compensation,  to  be  paid  quarterly  out  of  the  State  treasury,  on  the  warrant  of 
the  Auditor,"  etc.  It  will  be  seen  by  this  that  these  salaries  are  to  be  paid  quar- 
terly, not  quarterly  in  advance,  and  it  may  further  be  suggested  in  this  connection 
that  this  section  evidently  contemplates  the  payment  of  these  salaries  directly  out 
of  the  State  treasury  to  the  different  officers  entitled  thereto,  on  warrants  drawn  in 
their  favor,  and  not  in  favor  of  the  Warden  for  them.  My  conclusion  is  adverse 
to  the  claim  of  the  Board  of  Inspectors. 

St.  Paul,  June  29th,  1868.  F.  B.  E.  COENELL,  Atty.  Gen. 


Hon.  Charles  Mellrath,  State  Auditor: 

The  question  submitted  by  you  to  this  office  relative  to  the  construction  of  the 
act  of  March  6,  1868,  is  relieved  of  all  doubt  by  a  reference  to  the  enrolled  bill  in 
the  secretary's  office.  The  quotation  marks  after  the  words  "  claiming,"  in  the  title 
of  the  act,  as  well  as  after  the  word  "  land,"  in  the  first  section,  as  they  appear  in 
the  printed  law,  are  not  found  in  the  act  itself  on  file.  They  belong  after  the  word 
"domain,"  both  in  the  title  of  the  act  and  in  the  first  section.  When  thus  placed 
they  indicate  truly  the  title  of  the  act  of  Congress  referred  to,  viz.,  "An  act  to  se- 
cure homesteads  to  actual  settlers  on  the  public  domain,"  and  relieve  the  act  of  the 
Legislature  of  all  apparent  difficulty.  The  first  section,  in  express  terms,  makes  it 
the  duty  of  the  assessors  "  lo  appraise  and  determine  the  actual  cash  value  of  all 
improvements  made  by  settlers  on  the  public  lands,"  under  the  homestead  act,  "  and 
of  the  interest  of  the  claimant  in  and  to  such  lands ;"  this  clearly  requiring  the  as- 
sessor not  only  to  appraise  the  improvements  made  by  the  settler  on  the  land,  "and 
belonging  to  him,  but  also  his  'interest'  in  the  land"  itself.  All  the  provisions 
of  the  act  harmonize  with  this  idea.  The  assessor  is  required  to  enter  on  the  as- 
sessment roll  "the  name  of  the  person  occupying  or  owning  such  improvements," 
and  "having such  interest;"  that  is,  "his  interest  in  the  land;"  also  "a  description 
of  the  land,"  and  "the  value  of  such  improvements,  and  interest."  The  third  sec- 
tion declares  such  improvements  and  interest  of  the  claimant  in  the  lands  to  be 
personal  property,  for  the  purpose  of  taxation.  In  determining  the  value  of  the  in- 
terest of  the.3ettler  in  the  land,  the  assessor  must  treat  him  as  the  real  owner,  who 
has  purchased  the  land  from  the  government  by  an  entry  under  the  homestead  act, 
and  is  entitled,  upon  the  expiration  of  tlie  prescribed  term  of  residence,  to  a  patent 
evidencing  the  full  consummation  of  such  purchase.  He  must  also  assume,  as  a 
fact,  that  the  settler  will  fully  comply  with  the  provisions  of  the  homestead  act  in 
perfecting  his  title,  as  the  law  never  presumes  that  a  person  will  fail  to  fulfill  all 
his  assumed  obligations. 
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To  conclude,  the  Legislature  evidently  intended  by  this  law  to  reach,  for  the  pur- 
pose of  taxation,  the  real  interest  of  the  homestead  settler  in  the  land  entered  by 
him,  as  well  as  his  improvements  thereon;  and,  to  avoid  all  embarrassments  that 
might  arise  in  the  attempt  to  enforce  the  tax  against  the  land  itself,  very  judi- 
ciously and  properly  declares  such  interest  in  the  land,  and  the  improvements  made 
thereon,  to  be  personal  property  within  the  meaning  of  said  act. 

St.  Paul,  July  1st,  1868.  F.  E.  E.  COKNELL,  Atty.  Gen. 


Hon.  Mark  H.  Dunnell,  Supt.  Public  Instruction : 

Your  communication  of  the  nineteenth  inst.  is  received,  asking  an  official  opin- 
ion in  reply  to  the  following  questions:  1st.  Does  the  power  to  change  the  bound- 
aries of  an  independent  school-district  lie  with  the  County  Commissioners ;  or,  in 
other  words,  can  the  County  Commissioners  add  to  or  take  from  the  territory  of  an 
independent  district?  2d.  "  If  the  County'Commissioners  cannot  change  the  limits 
of  the  district  as  above,  in  what  manner  can  they  be  changed?"  It  is  well  settled 
that  County  Commissioners  possess  only  such  powers  as  are  specifically  conferred  by 
statute,  or  are  necessary  for  carrying  into  effect  powers  expressly  granted. 

Among  the  powers  granted  to  County  Commissioners  I  find  none  authorizing 
them  in  any  way  to  interfere  with  the  territorial  limits  of  independent  school-dis- 
tricts created  and  organized  under  the  provisions  of  title  3  of  chapter  36  of  the  Gen- 
eral Statutes.  Such  districts  are  created  in  a  manner  entirely  different  from  school- 
districts  organized  under  the  provisions  of  title  1  of  that  chapter.  The  latter  may 
be  created  and  their  boundaries  changed  by  County  Commissioners  in  these  cases, 
and  in  the  manner  pointed  out  by  section  5  of  said  title  1,  as  amended  by  chapter 
11  of  the  General  Laws  of  1868.  But  the  provisions  of  this  section  do  not  in  any 
manner  relate  to  independent  school-districts.  They  are  created  and  organized  by  the 
electors  of  the  territory  to  be  affected  in  the  manner  provided  by  title  3,  c.  36,  and 
without  regard  to  any  action  of  the  County  Commissioners,  who  are  powerless 
either  to  prevent  or  aid  in  the  formation  of  such  districtsf.  And  inasmuch  as  the 
right  to  change  the  boundaries  of  any  such  district,  wheji  onSe  formed,  is  not  given 
to  County  Commissioners,  unless  in  express  terms,  and  as  it  cannot  be  claimed  as  a 
necessary  incident  to  any  power  expressly  granted,  your  first  question  is  answered 
in  the  negative.  In  regard  to  your  second  question  our  statutes  seem  to  be  silent. 
Of  course  the  conclusion  necessarily  follows  that  no  change  can  be  effected  in  the 
limits  of  such  a  district  otherwise  than  by  legislative  action. 

St.  Paul,  August  21st,  1868.  F.  E.  E.  CORNELL,  Atty.  Gen. 


Hon.  Mark  H.  Dunnell,  Supt.  'Public  Instruction : 

Deak  Sie:  Yours  of  the  twenty-first  ult.  is  before' me,  asking  for  the  construc- 
tion, by  this  office,  of  section  24  of  chapter  36  of  the  General  Statutes,  relating  to 
the  duties  of  County  Auditors  in  apportioning  the  school  moneys  among  the  several 
school-districts  in  their  respective  counties  on  the  last  Wednesdays  of  March  and  Oc- 
tober in  each  year.  So  far  as  respects  the  reports  from  such  districts  which  are  to 
be  used  by  them  in  making  such  apportionment,  each  school-district  clerk  is  re- 
quired, between  the  first  and  fifteenth  days  of  October  in  each  year,  to  make  and 
transmit  to  his  County  Auditor  a  report  stating,  among  other  things,  "the  names 
of  all  persons  residing  in  his  district  on  the  last  day  of  September  preceding  the 
date  thereof,  between  the  ages  of  five  and  twenty-one  years."  (Section  19,-o.  36,  Gen. 
St.)  The  County  Auditor  of  each  county  is  required,  between  the  first  and  fifteenth 
of  November  in  each  year,  "  to  report  to  the  State  Superintendent  an  abstract  of 
the  reports  of  the  clerks  of  the  several  districts  in  his  county."  (Section  22,  same 
•chapter.) 

In  February  and  August  next  succeeding  the  return  of  such  abstracts  by  the 
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County  Auditors,  the  State  Superintendent  makes  liis  semi-annual  apportionment  of 
tlie  school  funds  in  the  State  treasury  among  the  several  counties  of  the  State,  upon 
the  basis  of  the  resident  scholars,  of  the  requisite  ages  therein,  as  disclosed  by  such 
abstracts.  (Section  44,  same  chapter.)  It  will  be  seen  from  these  provisions  that  the 
State  Superintendent  takes  as  his  basis  for  apportionment  the  census  of  scholars 
made  by  the  several  scliool-district  clerks  between  the  first  and  fifteenth  of  October 
of  the  year  next  preceding  his  apportionment.  Undoubtedly,  the  same  census  niu.st 
be  taken  bv  the  County  Auditors  in  making  their  apportionment,  under  section  24 
of  said  cha't)ter,  among  the  several  school-districts  of  their  respective  counties. 
Hence,  in  the  making  of  their  October  apportionment  they  will  not  regard  the  cen- 
sus taken  bv  the  school-district  clerks  during  that  month,  but  the  reports  of  Oc- 
tober of  the" year  next  prior  thereto.  The  proviso  added  to  section  24  by  chapter  2 
of  the  General  Laws  of  1867,  removes  all  doubt,  if  any  existed,  as  to  this  being  the 
true  construction  of  this  section. 
St.  Paul,  December  12th,  1868.  ,    F.  E.  E.  CORNELL,  Atty.  Gen. 


Hon.  Emil  Munch.,  State  Treasurer : 

Sir:  Section  1  of  the  act  of  March  4, 1865,  extending  the  time  for  the  completion 
of  the  Minnesota  Central  Railway,  contains  the  following  clause  relating  to  the  pay- 
ment by  the  company  of  a  percentage  on  its  gross  eftrnings  in  lieu  of  taxation: 
"Said  company  sliall,"  during  the  first  three  years  after  30  miles  of  their  raik-oad 
shall  be  completed  and  in  operation,  on  or  before  the  first  day  of  March  of  each 
year,  pay  into  the  treasury  of  the  State  1  per  cantum  of  the  gross  earnings  of  the 
said  railroad  for  the  year  ending  on  the  last  day  of  the  preceding  December,  in  lieu 
of  all  taxes  and  assessments  wliatever,  and  shall,  during  the  seven  years  next  ensu- 
ing after  the  expiration  of  the  three  years  aforesaid,  pay  into  the  treasury  of  the 
State,  on  or  before  the  first  day  of  March  of  each  and  every  year,  2  per  cent,  on  the 
gross  earnings  of  said  rarilroad,  and  shall,  from  and  after  the  expiration  of  the  said 
seven  years,  on  or  befflre  tl(e  first  day  of  March  of  each  and  every  year,  pay  into  the 
treasury  of  this  State  3  per  cent,  of  the  gross  earnings  of  said  railroad." 

My  opinion  is  asked  as  to  when  the  1  per  cent,  clause  ceases,  and  when  the  2  per 
cent,  clause  begins  to  operate.  The  obvious  meaning  of  the  statute,  is  that,  of  the 
gross  earnings  acquired  by  the  company  of  the  road  during  the  full  period  of  three 
calendar  years,  commencing  upon  the  completion  of  said  road  and  putting  it  in 
operation,  1  per  cent,  thereof  shall  be  paid  to  the  State,  and  for  the  seven  years  next 
ensuing,  after  the  expiration  of  this  period  of  three  years,  2  per  cent,  of  said  earn- 
ings shall  be  paid,  and  thereafter  3  per  cent.  So  much  of  such  percentage  as  ac- 
crues during  each  fiscal  year,  ending  on  the  last  day  of  December,  whetlier  it  be  1 
per  cent,  or  2  per  cent.,  or  partly  both,  is  to  be  paid  on  or  before  the  first  day  of 
March  next  following.  This  fiscal  year  is  established  with  reference  solely  to  the 
convenience  of  the  State  in  keeping  an  annual  account  and  exhibit  of  its  finances, 
and  has  no  reference  whatever  to  the  time  during  which  the  earnings  of  the  road 
are  liable  to  the  assessment  of  the  1  per  cent.  As  has  happened  in  this  case,  the  first 
period  of  three  years  terminated  some  montlis  prior  to  the  close  of  the  fiscal  year  on 
the  last  day  of  December,  and  upon  the  gross  earnings  accruing  during  that  year  1 
per  cent,  must  be  collected  down  to  the  expiration  of  such  period,  and  2  per  cent, 
thereafter. 

St.  Paul,  February  1st,  1869.  P.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  C.  D.  Davison,  Speaker  House  of  Representatives: 

Sik:  My  written  opinion  is  requested  by  the  honorable  body  over  which  you  pre- 
side as  to  the  time  when  its  present  session  must  expire  by  constitutional  limita- 
tion.   Section  1,  art.  4,  of  the  constitution,  provides  that  the  Legislature  shall  meet 
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at  such  times  as  shall  be  prescribed  by  law,  but  no  session  shall  exceed  the  term  of 
sixty  days.  The  law  passed  in  pursuance  of  this  provision  has  fixed  the  first  Tues- 
day after  the  first  Monday  in  January  as  the  time  for  the  annual  meeting  of  the 
Legislati;ire,  which  happened  this  year  on  the  fifth  day  of  January.  If  the  days  re- 
ferred to  in  this  constitutional  provision  mean  solar  days,  and  the  phrase  "  term  of 
sixty  days  "  implies  that  number  of  consecutive  days,  ihen  the  legislative  session 
must  end  on  the  sixtieth  day  of  its  session,  the  fifth  day  of  March  inst.  Such,  it 
■would  seem  to  me,  is  the  fair,  and  indeed  necessary,  construction  of  the  clause  in 
question.  Its  manifest  object  was  to  limit  beyond  legislative  action  and  control 
each  session  to  a  definite  period  of  time, — a  period  fixed  by  the  constitution  itself, 
and  not  left  to  be  determined  by  the  action  of  anybody.  I  am  aware  that  it  is 
urged  by  some  that  the  word  "days"  mentioned  in  this  section  means  legislative 
days.  If  this  is  the  true  meaning,  then  there  was  no  necessity  in. expressly  except- 
ing Sundays  from  the  days  mentioned  in  section  11  of  the  same  article,  which 
prescribes  when  a  bill  shall  become  a  law  if  not  returned  by  the  Governor.  More- 
over, this  construction  would  make  the  length  of  each  session  dependent  upon  the 
wishes  and  physical  ability  of  a  majority  of  the  members  composing  the  Ijegislature, 
for  by  extending  each  daily  session  over  two  or  three  days  the  entire  term  might  be 
prolonged  to  an  indefinite  period.  Such  a  construction,  it  seems  to  me,  is  not  war- 
ranted by  the  language  or  object  of  the  prohibition.  I  arrive  at  the  conclusion, 
however,  with,  some  hesitancy  and  distrust  of  my  own  judgment,  from  the  fact 
that  the  House  of  Representatives  of  1861,  after  a  somewhat  lengthy  discussion, 
came  to  a  different  conclusion  as  to  the  meaning  of  the  word  "  day,"  as  used  in  sec- 
tion 22  of  the  same  article.  That  section  declares  that  "  no  bills  shall  be  passed  by 
either  house  of  the  Legislature  upon  the  day  prescribed  for  the  adjournment  of  the 
two  houses."  The  fifty-ninth  solar  day  of  that  session  was  extended  beyond  mid- 
night and  into  the  next  or  sixtieth  day.  The  point  was  distinctly  raised  that  no 
hill  could  then  be  passed,  inasmuch  as  it  was  on  the  last  day  of  the  session;  and 
although  the  speaker  held  the  point  to  be  well  taken,  yet  the  House  overruled  the 
decision,  and  passed  a  very  important  bill,  under  which  large  interests  have  since 
grown  up,  thus  expressly  holding  that  it  was  competent  to  pass  bills  on  tiie  sixtieth 
day  of  the  session,  provided  there  had  been  a  continuous  session  without  adjourn- 
ment from  the  preceding  day.  This  is  a  legislative  interpretation  of  the  meaning 
of  the  word  "  day,"  as  used  in  this  and  similar  clauses  in  the  constitution,  and  of 
course  entitled  to  weight  and  respectful  consideration,  although  I  have  never  been 
able  fully  to  agree  with  its  correctness,  especially  in  view  of  the  well-known  fact 
that  the  members  of  every  Legislature,  in  drawing  their  per  diem,  have  regarded 
the  "  term  of  sixty  days  "  as  applying  to  a  period  of  sixty  consecutive  solar  and 
not  legislative  days,  Sundays  included. 
St.  Paul,  March  4th,  1869.  P.  B.  E.  COENELL,  Atty.  Gen. 


Hon.  Thomas  Simpson,  President  State  Normal  Board : 

Deae  Sik:  Yours  of  the  thirtieth  inst.  was  received  just  on  the  eve  of  my  leav- 
ing home  to  attend  a  term  of  court.  My  first  impression  in  regard  to  the  question 
therein  presented  was  adverse  to  the  validity  of  the  deed  from  Mrs.  Stearns  to  Gov. 
Miller,  and  I  so  expressed  it  to  Mr.  Stearns,  with  a  promise,  however,  to  give  it  a 
more  careful  examination  before  my  final  determination.  On  further  reflection  and 
Bxamination,  I  am  confirmed  in  my  first  impression.  It  cannot  be  disputed  that  a 
married  woman  can  only  convey  her  separate  real  estate  in  the  manner  indicated 
by  statute.  Section  2,  e.  35,  p.  379,  Comp.  St.  1858,  provides  that  this  may  be  done 
by  the  joint  deed  of  husband  and  wife.  The  proviso  in  section  106,  c.  61,  p.  571, 
same  statutes,  gives  no  power  to  the  married  woman  to  convey,  but  is  in  the  nat- 
ure of  a  negative  upon  such  power  so  far  as  that  section  is  concerned.  In  the  case 
you  present,  Cornelia  Stearns  gave  her  quitclaim  to  the  premises  in  question  to 
Mr.  Miller,  her  husband  not  joining.  On  the  same  day  Mr.  Stearns  also  gave  a 
quitclaim  to  Mr.  Miller.    By  no  process  of  construction  can  this  be  regarded  as  join- 
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der  by  him  in  her  deed.  Its  effect  was  only  to  convey  his  interest  or  estate,  if  any, 
and  not  his  wife's;  nor  can  it  be  treated  as  a  consent  on  his  part  that  his  wife 
might  grant  her  estate.  Clearly,  there  is  sufficient  doubt  about  the  validity  of  this 
title  to  warrant  you  and  the  board  in  declining  to  treat  it  as  valid.  Before  any  ex- 
penditures are  made  on  the  part  of  the  State  the  title  should  be  made  perfect  beyond 
any  reasonable  doubt. 
St.  Paul,  May  12th,  1869.  P.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  Mark  H.  Bunnell,  State  Superintendent  Public  Instruction: 

Sir:  You  present  for  my  opinion  two  questions,  involving  the  construction 
ot  seetiun  46,  c.  36,  tit.  2,  Gen.  Sts. :  First.  At  what  time  ought  the  County  Com- 
missioners of  any  county,  electing  to  adopt  the  provisions  of  that  title  of  the  stat- 
utes, to  appoint  a  County  Superintendent?  Clearly  after  their  first  appointment 
at  their  annual  meeting  in  September.  Second.  After  such  election  and  first  appoint- 
ment, can  the  County  Commissioners,  in  case  of  neglect  to  make  an  appointment  at 
their  annual  meeting  in  September  for  the  term  commencing  on  the  first  day  of 
January  next  succeeding,  make  an  appointment  for  that  term  on  or  after  such  first 
day  of  January,  or  does  thethenincumbentof  the  office  hold  over  until  the  next  year? 
In  such  a  case  it  cannot  be  claimed  that  any  vacancy  exists  in  the  office  under  the 
provisions  of  section  2,  chap.  9,  of  the  General  Statutes,  as  amended  last  winter,  so 
that  no  appointment  could  be  made  on  that  ground.  Then  the  sole  question  remain- 
ing is  this :  Can  the  appointment  be  made  to  fill  the  regular  term  after  that  term 
has  commenced  running?  I  am  quite  clear  that  it  cannot.  The  statute  in  un- 
equivocal terms  gives  the  power  and  makes  it  the  duty  of  the  Commissioners  to 
make  the  appointment  at  their  annual  meeting  in  September.  The  additional  pro- 
vision that  they  may  so  appoint  "  at  any  other  time  in  case  of  vacancy"  would  seem 
to  exclude  the  idea  that  they  can  exercise  this  power  "  at  any  other  time,"  in  any  other 
case  except  that  of  "  a  vacancy."  Add  to  this  the  following  clause  of  the  same  sec- 
tion :  "  Said  officer  shall  enter  upon  the  duties  of  his  office  on  the  first  day  of  Jan- 
uary succeeding  his  appointment,  and  hold  the  same  one  year,  and  until  his  suc- 
cessor is  elected  and  qualified," — and  it  would  seem  as  if  there  was  no  chance  for 
doubt  in  the  construction  of  the  statute.  The  conclusion  is  inevitable  that  the  ap- 
pointment for  the  regular  term  cannot  be  made  after  that  term  has  commenced  run- 
ning and  after  the  terra  fixed  by  law  for  the  appointee  to  enter  upon  the  discharge 
of  the  duties  of  the  office,  and  that  in  such  case  the  old  officer  may  hold  over  and 
cannot  be  ousted  until  his  successor  is  appointed  at  the  next  annual  meeting  of  the 
board  in  September. 

St.  Paul,  May  20th,  1869.  E.  E.  E.  CORNELL,  Atty.  Gen. 


F.  W.  Fink,  Esq.,  County  Auditor,  Rice  County: 

Yours  of  the  26th  ult.,  with  inclosure  from  clerk  of  school-district  No.  45,  is  be- 
fore me.  The  facts,  as  I  gather  them  from  his  statement,  are  as  follows:  The  board 
of  trustees  of  that  district  hired  a  teacher  for  three  months,  but  neglected  to  put 
the  contract  in  writing  till  she  had  taught  one  month.  She  had,  however,  procured 
from  the  County  Superintendent  a  third  grade  certificate,  authorizing  her  to  teach 
in  that  district  before  the  parol  agreement  to  teach  had  been  made  and  before  she 
commenced  teaching,  but  by  mistake  the  number  of  the  district,  as  described  in  the 
certificate,  was  stated  as  "42  "  instead  of  "45,"  the  true  and  intended  number. 

On  discovering  this  mistake,  the  certificate  was  corrected  by  the  Countv  Superin- 
tendent, and  a  written  contract  containing  the  terms  of  the  parol  contract  was 
ante-dated,  signed,  and  filed  upon  these  facts.  I  am  asked  the  question  whether  she 
can  recover  tor  the  first  month's  services.    I  have  no  doubt  she  can. 

St.  Paul,  August  7th,  1869.  P.  E.  E.  CORNELL,  Atty.  Gen. 
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Hon.  Wm.  B.  Marshall,  G-overnor: 

Sie:  By  the  act  of  February  16,  1865,  Special  Laws  of  that  year,  the  State  of 
Minnesota  granted  to  the  Southern  Minnesota  Eailroad  Company,  upon  their  com- 
plying witli  the  conditions  of  said  act,  certain  odd  sections  of  the  swamp  lands  be- 
longing to  the  State,  lying  within  a  particular  district  therein  mentioned,  and  west 
of  range  29,  and  south  of  the  Minnesota  river.  That  company  claims  to  have  com- 
plied with  the  conditions  of  said  act  so  far  as  to  have  become  entitled  to  a  por- 
tion of  said  lands.  Assuming  that  that  company  has  fully  complied  with  the  terms 
and  conditions  of  law  entitling  them  to  the  benefits  of  the  grant,  of  which  satisfac- 
tory proof  should  be  made,  the  question  arises  as  to  the  right  of  the  company,  in 
any  event,  to  a  conveyance  of  any  portion  of  the  swamp  lands  so  granted  before  the 
grant  to  the  Winona  branch  of  the  St.  Paul  &  Pacific  road  made  by  chapter  4  of  the 
Special  Laws  of  1863,  approved  March  6,  1863,  is  satisfied,  and  my  otHcial  opinion  is 
solicited  upon  the  validity  of  such  right.  This  involves  a  construction  of  section  1 
of  that  chapter.  That  section,  so  far  as  it  relates  to  the  question  under  considera- 
tion, is  as  follows :  "  That  for  the  purpose  of  aiding  in  the  construction  of  a  branch 
railroad  from  St.  Paul  to  Winona,  along  the  valley  of  the  Mississippi  river,  there  is 
hereby  granted  to  the  St.  Paul  &  Pacific  Railroad  Company  all  the  swamp  lands  be- 
longing to  this  State,  lying  and  being  within  the  limits  of  seven  miles  on  each  side 
of  the  line  of  said  branch  road  from  St.  Paul  to  Winona,  as  the  same  shiill  be  located 
and  constructed ;  and  as  soon  as  any  20  continuous  miles  of  said  branch  road  shall 
be  located,  and  as  often  thereafter  as  any  further  20  continuous  miles  thereof  shall 
be  located,  the  said  lands  within  the  limits  aforesaid  shall  be  withheld  from  market 
and  sale,  and  as  soon  as  any  20  continuous  miles  of  said  branch  road  shall  be  com- 
pleted, and  as  soon  and  as  often  thereafter  as  any  further  20  continuous  miles 
thereof  shall  be  completed,  the  said  lands  within  said  limits  shall  be  certified  and 
conveyed  to  the  said  company  by  the  Governor  of  the  State ;  and  it,  when  and  as 
often  as  20  continuous  miles  of  said  branch  road  shall  have  been  completed,  with 
the  cars  running  thereon,  it  shall  be  found  that  any  portion  of  the  said  swamp  lands 
within  the  said  seven  miles  have  been  sold  or  otherwise  disposed  of  by  the  United 
States  or  this  State,  the  amount  shall  be  made  up  and  supplied  to  said  company  out 
of  the  swamp  lands  belonging  to  the  State,  to  be  selected  by  said  company  outside 
of  said  limits.  And  if,  upon  the  completion  of  any  20  continuous  miles  of  said  road 
as  aforesaid,  it  shall  be  found  that  within  the  said  seven  miles  of  said  line  there 
shall  not  be  an  amount  of  swamp  land  on  each  side  of  said  line,  belonging  to  the 
State,  equal  to  at  least  seven  full  sections  per  mile  of  said  road  so  completed,  then 
the  said  company  shall  have  the  right  to  and  may  select  from  the  swamp  lands  be- 
longing to  this  State,  outside  of  said  seven-mile  limits,  otlier  swamp  lands  in  an 
amount  equal  to  such  deficiency,  and  the  said  lands  so  selected  by  said  company 
outside  of  the  said  seven-mile  limits,  shall  be  certified  and  conveyed  to  said  company 
hy  the  Governor  of  the  State."  The  grant  made  by  this  act  is  clearly  in  the  nature 
of  a  floating  grant,  inoperative  either  as  a  lien  or  conveyance  of  any  portion  of  the 
public  domain  until  the  company  shall  have  done  some  act  fixing  the  location  of  the 
grant  by  the  location  of  this  line  of  their  road  as  prescribed  by  the  terms  of  the  act. 
Prior  to  such  location  of  the  road  the  State  undoubtedly  had  the  legal  right  to  dis- 
pose of  any  portion  of  its  swamp  lands  without  regard  to  their  location,  and  even 
though  it  had  been  found,  on  the  location  of  the  road,  that  the  State  had  conveyed 
all  its  swamp  lands  within  the  limits  of  seven  miles  on  each  side  of  the  line  of  said 
road  subsequent  to  the  passage  of  the  act  making  the  grant,  yet  such  conveyance 
would  be  held  good.  By  the  terms  of  the  act  no  lands  were  to  be  withheld  from 
market  and  sale  until  the  location  of  the  first  section  of  20  miles,  when  all  the 
swamp  lands  within  the  said  seven-mile  limits  were  to  be  withdrawn  from  market, 
and  so  as  to  each  subsequent  section  of  20  miles.  And  as  fast  as  each  section  of  20 
miles  of  road  is  completed  the  company  is  entitled  to  a  conveyance  of  all  the  swamp 
lands  so  withdrawn  from  market  and  lying  within  the  limits  aforesaid. 

It  is  further  provided  that  if,  upon  the  completion  of  each  of  these  sections,  it 
shall  be  found  that  any  portion  of  such  lands,  within  said  limits  of  seven  miles,  have 
been  sold,  or  that  the  quantity  obtained  within  such  limits  shall  fall  short  of  seven 
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full  sections  per  mile,  then  (but  not  till  then)  the  company  shall  have  the  right  to- 
select  from  the  swamp  lands  sufficient  to  make  up  the  deficiency  belonging  to  the 
State.  At  what  time  ?  Clearly  at  the  time  when  the  company  has  the  right  to  makfr 
such  selections,  and  chooses  to  exercise  it.  This  cannot  happen  until  after  the  com- 
pletion of  some  twenty-mile  section  of  road.  It  will  be  seen  that  as  to  the  lands  out-^ 
side  of  the  seven-mile  limits  there  is  no  provision  whatever  withholding  any  of 
them  from  market  or  sale  as  is  the  case  in  respect  to  the  lands  inside  of  the  limits. 
This  of  itself  raises  the  necessary  implication  that  as  to  such  lands  the  State  re- 
sumed, and  intended  to  resume,  the  right  of  disposing  of  the  same,  from  time  to 
time,  as  she  saw  fit.  I  can  see  nothing  in  the  act  of  February  16,  1865,  granting 
certain  swamp  lands  upon  the  conditions  therein  named  to  the  Southern  Minnesota 
Kailroad  Company,  in  any  way  conflicting  with  the  provisions  of  this  act,  or  interfer- 
ing with  the  rights  thereby  secured  to  the  St.  Paul  &  Pacific  Company  or  its  assigns. 
St.  Paul,  September  2,  1869.  F.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  M.  H.  Dnnnell,  Sapt.  Publio  Instruction : 

Deak  Sra:  Yours  of  the  third  inst.,  with  inclosure,  is  received.  Upon  the  facts 
stated  in  Mr.  Euter's  letter  to  you  clearly  the  contractor  has  no  legal  right  to  take 
possession  of  the  school-house,  nor  to  sell  it  to  satisfy  his  lien,  if  he  has  any,  until 
after  he  has  obtained  a  judgment,  in  a  proper  court,  determining  the  fact  that  he 
has  a  lien,  and  adjudging  a  sale  of  the  property  to  satisfy  it.  Whether  the  con- 
tractor in  this  case  has  a  lien  or  not  I  prefer,  not  to  decide  without  a  copy  of  the 
contract,  and  a  knowledge  as  to  these  facts :  What  steps'has  the  contractor  taken,  if 
any,  to  fix  his  lien?  Has  he  filed  any  statement  in  the  register's  office,  and,  if  so, 
wliat  and  when  V  Were  the  funds  for  building  the  school-house  raised  or  authorized 
by  the  district,  and  why  ha^  not  the  order  been  paid?  Undoubtedly  the  acceptance 
of  an  order  legally  drawn  upon  funds  provided  would  extinguish  any  lien.  But  the 
question  is  not  necessary  to  be  decided  in  this  case.  The  school-house,  having  once 
been  turned  over  to  the  district,  cannot  be  taken  from  its  possession  until  a  judicial 
determination  to  that  effect  by  the  court. 

St.  Paul,  December  4, 1869.  P.  R.  E.  CORNELL,  Atty.  Gen. 


A.  W.  Stoughton,  Esq.,  County  Auditor,  Steele  County: 

Sib:  You  ask  for  the  decision  of  this  office  upon  substantially  the  following 
questions:  In  case  the  legal  voters  of  a  school-district  neglect  to  determine  the 
length  of  the  time  during  which  a  school  shall  be  kept  in  any  one  year,  is  it  compe- 
tent for  the  Board  of  Trustees  to  employ  a  teacher  for  a  longer  period  during  that 
year  than  three  months,  provided  the  district  has  adequate  means  provided  from 
the  common-school  fund,  and  without  a  resort  to  a  tax  upon  the  district  to  support 
a  school  for  such  longer  period  ?  As  an  original  question,  I  should  be  inclined  to- 
hold  that  they  had  such  power,  and  that  they  could  lawfully  contract  w^ith  a  teacher 
for  such  a  period  of  time  as  the  means  thus  obtained  would  warrant,  and  no  subse- 
quent action  of  the  district  could  invalidate  such  a  contract.  But  an  examination 
of  the  opinions  and  decisions  of  my  predecessors  discloses  the  fact  that  the  ruling 
of  this  department  has  been  the  other  way,  and  I  do  not  feel  at  liberty  to  change  it 
prior  to  a  judicial  decision  authorizing  it.  Inasmuch  as  the  case  to  which  you  re- 
fer grows  out  of  acts  already  done,  I  trust  the  question  will  be  properly  presented, 
to  and  determined  by  the  courts. 

St.  Paul,  May,  1870.  F.  R.  E.  CORNELL,  Atty.  Gen. 
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Hon.  Mark  H.  Dunnell,  Superintendent  Public  Instruction : 

Sik:  My  olflcial  opinion  is  asked  upon  the  following  question,  viz.:  "For  what 
purposes  may  the  school  moneys  coming  into  the  district  treasury,  through  the  county 
treasury,  be  used  by  the  district?"  Those  moneys  are  meant  which  come  from  the 
State  current  school  fund  and  the  "two-mill  tax."  Or,  as  you  state  it  more  fully, 
"  what  items  of  expenditure  in  the  maintenance  of  schools  may  be  paid  by  public- 
scliool 'money,  and  what  items  must  be  provided  by  a  tax  upon  the  property  of  the 
district?"  The  only  limit  upon  legislative  authority,  as  respects  the  disposition  of 
the  income  arising  from  the  lease  or  sale  of  the  school  lands  granted  by  the  United 
States  for  the  use  of  schools,  is  found  in  section  2,  art.  8,  of  the  constitution,  which 
requires  that  it  shall  be  faithfully  applied.  In  view  of  this  decision,  it  is  obvious 
that,  as  respects  the  income  arising  from  the  lease  or  sale  of  the  school  lands,  any 
expenditure  thereof  in  support  of  the  common  schools,  similar  in  character,  and 
made  in  pursuance  of  legislative  authority,  would  be  warranted  as  falling  within 
the  "specific  object  of  the  original  grants."  Section  3,  art.  8,  of  the  constitution, 
imposes  the  duty  upon  the  Legislature  of  making  "  such  provisions,  by  taxation  or 
otherwise,  as,  with  the  income  arising  from  the  school  fund,  will  secure  a  thorough 
and  efficient  system  of  public  schools."  This  clearly  implies  that  the  moneys  de- 
rived from  the  two  sources,  income  and  taxation,  are  to  be  devoted  to  the  common 
purpose  of  securing  a  thorough  and  efficient  system  of  public  schools. 

The  means  by  which  such  a  system  may  be  best  secured,  and  the  mode  and  manner 
of  applying  the  moneys  to  that  end,  are  questions  falling  peculiarly  within  the  prov- 
ince of  legislative  discretion  to  determine.  This  brings  us  to  the  examination  of  the 
question  as  to  what  the  legislature  has  done  under  this  section  of  the  constitution; 
whether,  in  its  "provisions  to  secure  a  thorough  and  efficient  system  of  public  schools," 
it  has  made  any  distinction  in  these  two  sources  of  revenue,  so  far  as  their  applica- 
tion is  concerned  in  the  support  of  common  schools,  and  what  authority  it  has  con- 
ferred upon  school-districts  and  their  officers  in  the  disposition  of  these  funds.  In 
this  examination  two  principles  must  be  borne  in  mind:  First,  it  is  to  be  presumed 
that  the  legislature  in  the  discharge  of  its  constitutional  duty  has  adopted  provisions 
fully  adequate  to  secure  a  thorough  and  efficient  system  of  common  &:jhools, 
and  those  provisions  must  receive  a  construction,  with  reference  to  that  end;  second, 
that  school-districts  and  their  officers  can  take  no  powers  except  those  expressly 
,  granted  or  necessarily  implied.  For  the  purpose  of  maintaining  common  schools 
each  county  is  required  to  levy  an  annual  tax  of  one-fifth  of  one  per  cent,  on  the 
amount  of  the  assessed  property  therein,  and  the  money  collected  therefrom  must  be 
paid  by  the  County  Treasurer  for  the  support  of  common  schools.  This  money,  and 
that  received  into  the  county  treasury  from  fines  and  also  from  the  income  arising 
from  the  lease  or  sale  of  the  school  lands  under  the  State  apportionment,  is  appor- 
tioned semi-annually  by  the  County  Auditor  among  the  several  districts  of  such 
county  wherein  a  scliool  has  been  taught  for  three  months  during  the  year  by  an 
authorized  teacher.  Sections  35,  24.  The  moneys  thus  derived  are  denominated  the 
common  school  fund.  Aside  from  this  each  district  is  authorized :  "1st.  Toraiseby 
tax  a  sum  sufficient  with  the  apportionment  of  the  common  school  fund  to  support 
a  school  the  length  of  time  voted  by  the  district ;  2d.  To  purchase  or  lease  a  site,  and 
to  build,  hire,  or  purchase  such  a  school-house  when  the  same  is  necessary;  3d.  To 
keep  in  repair  and  provide  the  same  with  the  necessary  furniture  and  appendages; 
4th.  To  procure  fuel  and  to  purchase  or  increase  a  library  and  school  apparatus," 
provided  the  tax  for  building  a  school-house,  or  leasing  or  purchasing  a  site  there- 
for, shall  not  in  any  one  year  exceed  eight  mills  on.  a  dollar;  and  the  moneys  thus 
raised  are  known  as  the  district  fund. 

So  much  of  this  fund  as  is  raised  under  the  first  clause  manifestly  becomes  a 
part  of  the  common  school  fund  so  far  as  the  purposes  and  objects  to  which  it  may  ' 
be  applied  is  concerned,  and  that  portion  of  the  fund  raised  for  any  of  the  other 
specific  objects  named  must  be  devoted  exclusively  to  the  purpose  for  which  they 
are  voted,  and  cannot  be  diverted  to  any  other  use.  As  respects  the  common  school 
fund  proper,  however  augmented  as  it  may  be  by  a  district  tax,  there  seems  to  be 
no  express  provision  of  statute  restricting  its  application  exclusively  to  any  of  the 
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purposes  connected  with  the  support  of  common  schools,  nor  with  the  exception  of 
tiie  payment  of  teacher's  wages.'pointing  out  particularly  any  purpose  to  which  it 
may  be  applied. 

It  is,  perhaps,  a  matter  of  regret  that  in  reference  to  a  siibject  of  so  much  impor- 
tance and  vitality,  affecting  the  whole  State,  greater  care  and  precision  had  not  been 
exercised  by  the  Legislature  in  designating  specifically  the  objects  to  which  these 
moneys  might  be  applied.  And  in  view  of  the  rapid  accumulations  of  our  common 
school  fund,  whereby  all  the  current  and  ordinary  expenses  of  a  school  may  be  de- 
frayed in  each  district  of  the  State  for  a  much  longer  term  during  each  year  than 
three  months  without  resort  to  a  district  tax,  it  may  become  a  question  of  proper 
consideration  for  the  Legislature  whether  the  time  during  which  a  school  shall  be 
kept,  in  order  to  enable  a  district  to  be  entitled  to  the  benefits  of  this  fund  ought 
not  to  be  correspondingly  increased  or  extended. 

It  is  quite  evident  that  our  present  school  laws  were  framed  in  view  of  the  fact 
that  at  the  time  of  their  adoption  the  common  school  fund  was  wholly  inadequate, 
in  a  majority  of  the  districts,  to  meet  their  wants  in  hiring  teachers  and  defraying 
such  incidental  expenses  as  must  necessarily  be  incurred,  from  time  to  time,  in  the 
support  of  a  school,  and  which  frequently  in  practice  would  not  be  anticipated. 
Hence  authority  was  given  to  the  voters  of  eaoh  district  to  raise  by  tax:  1st.  A 
sum  sufficient  with  the  apportionment  of  the  common  school  fund  to  support  a 
school  the  length  of  time  voted  by  the  district.  2d.  To  purchase  or  lease  a  site  for 
a  school-house,  and  to  build,  hire,  or  purchase  such  a  school-house  when  the  same  is 
necessary.  3d.  To  keep  in  repair  and  provide  the  same  with  necessary  furniture 
and  appendages.  And  4th.  To  procure  fuel  and  to  purchase  or  increase  a  library 
and  school  apparatus.  And  to  the  end  that  the  voters  may  act  intelligently  the 
trustees  are  required  "to  submit  an  estimate  of  the  expenses  of  the  district  for  the 
year,  including  in  their  estimate  a  school  for  at  least  three  months,  and  all  things 
necessary  for  such  school."  Section  11.  The  purposes  named  in  this  section  tor 
which  a  tax  may  be  voted,  are  sufficiently  broad  to  embrace  all  classes  of  expendi- 
ture likely  to  arise  in  the  establishment  and  maintenance  of  schools,  and  were  these 
the  only  provisions  bearing  upon  the  question  it  would  be  difficult  to  resist  tlie  con- 
clusion that  money  raised  under  the  clauses  named  in  this  subdivision  could  not  be  • 
used  for  any  of  the  objects  specified  in  any  of  the  other  clauses.  Regarding  this 
section  alone  it  would  seem  to  be  equally  clear,  upon  familiar  principles  of  construc- 
tion, that  the  power  given  by  the  first  clause  to  raise  money  sufficient  with  the  ap- 
portionment fund  to  support  a  school  was  not  intended  to  cover  any  of  the  pur- 
poses named  in  the  succeeding  clauses  of  the  section,  for  if  they  were  so  included 
in  the  first  clause  the  subsequent  clauses  are  entirely  useless.  It  is  apparent,  also, 
that  the  moneys  raised  under  the  first  clause  and  the  money  derived  from  the  com- 
mon school  fund  are  to  be  used  for  the  same  purpose  in  defraying  those  expenses 
incurred  in  the  support  of  schools,  and  not  named  in  any  other  clauses  of  the  sec- 
tion. 

But  there  are  other  provisions  of  the  statute  that  must  be  taken  into  considera- 
tion in  arriving  at  a  correct  construction  of  this  and  the  intent  of  the  Legislature. 
Section  34  gives  express  preference  to  the  payment  of  teachers'  wages  over  all  other 
claims  against  the  district,  with  the  proviso,  however,  that  such  payment  is  not 
thereby  authorized  to  be  made  out  of  any  money  other  than  that  raised  or  appor- 
tioned for  that  purpose.  This  distiuctly  recognizes  as  a  fact  that  the  primary  ob- 
ject of  the  common  school  fund,  increased  as  it  may  be  by  a  district  tax  voted  to 
support  a  school,  is  the  payment  of  teachers'  wages,  and  no  money  can  be  paid  out 
of  the  district  treasury  for  any  other  purpose,  while  any  claim  of  this  character  is 
outstanding.  By  section  10  the  trustees  are  authorized  to  build,  hire,  or  purchase  a 
suitable  school-house  out  of  the  funds  provided  for  that  purpose,  and  as  the  district 
is  expressly  empowered  to  raise  money  by  a  district  tax,  it  is  fair  to  presume  that 
such  moneys  constitute  the  funds  herein  referred  to,  and  are  the  only  moneys  that 
can  be  so  used.  Section  13  makes  it  the  duty  of  the  school  director  "to  provide 
fuel  for  the  schools  of  the  district  if  the  district  makes  no  provision  for  fuel  at  their 
annual  meeting,"  and  also  imposes  upon  him  the  duty  of  "  furnishing  all  things 
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necessary  for  the  school-house  during  the  time  a  school  shall  be  kept  therein."  The 
discharge  of  either  of  these  duties  involves  an  expenditure  of  money,  and  it  is  not 
to  be  presumed  that  the  Legislature  intended  to,  require  the  performance  of  a  duty 
in  the  absence  of  the  necessary  means,  and  such  a  construction  of  our  statutes 
must  be  had  if  possible  as  to  avoid  this  absurdity.  Such  a  construction  can  be 
given  to  these  statutes,  then,  and  it  seems  to  me  that  it  is  one  that  harmonizes  all 
these  provisions  and  accords  vi^ith  the  obvious  intention  of  the  school  laws.  The 
policy  of  these  laws  seems  to  be  that  a  school  shall  be  kept  three  months  during 
each  year  and  as  much  longer  as  the  ability  of  the  district  will  permit;  that  it  will 
use  and  exhaust  the  public  moneys,  or  common-school  fund,  in  the  payment  of 
teachers'  wages,  and  in  case  they  are  inadequate,  that  they  will  raise  in  addition 
thereto  a  sufficient  sum  for  that  purpose  by  a  direct  tax  upon  the  district,  and  that 
for  each  of  the  other  purposes  named  in  the  fifth  subdivision  of  section  26  the  dis- 
trict will  provide  the  requisite  means  therefor  by  a  like  tax.  In  practice,  however, 
it  would  probably  frequently  happen  that  the  trustees  might  not,  and  in  many  cases 
could  not,  correctly  anticipate  all  the  things  with  which  it  would  be  necessary  to 
furnish  the  school-house  during  the  coming  year  by  reason  of  the  accidental  break- 
ing of  seats,  stoves,  and  like  necessary  articles  of  furniture,  and  from  these  and  other 
causes  might  not  always  jnake  sufficient  estimates  for  the  action  of  the  district  at  its 
annual  meeting;  and  the  voters  of  the  district  at  the  annual  meeting,  through  inad- 
vertence, the  want  of  proper  estimates,  or  otherwise,  might  omit  to  provide  by  the  req- 
uisite tax  sufficient  fuel,  or  furnish  other  things  absolutely  necessary  for  the  school- 
house,  and  might  even  neglect  to  raise  a  sufficient  sum  with  the  apportionment 
fund  to  support  a  school  the  requisite  period  of  three  months. 

Xow,  it  was  to  guard  against  these  contingencies  and  their  injurious  consequences 
to  the  children  of  the  district  that  the  power  was  expressly  given  to  the  Board  of 
Trustees,  without  a  vote  of  the  district,  to  levy  a  tax  sufficient  to  support  a  school 
three  months  in  the  year,  and  the  duties  of  providing  fuel  and  furnishing  all  things 
necessary  for  the  school-house,  as  prescribed  by  sections,  were  cast  upon  the  di- 
rector, and  whenever  he  incurs  an  expense  in  the  necessary  discharge  of  either  of 
these  duties,  I  have  no  doubt  but  that  it  is  a  proper  charge  against  the  district,  pay- 
able out  of  the  common  school  fund,  augmented  by  the  district  tax,  if  any,  after 
the  payment  of  all  claims  against  the  district  for  teachers'  wages. 

My  conclusion,  then,  is  this :  that  the  moneys  in  the  district  treasury  belonging  to 
the  corapon  school  fund  proper,  as  well  as  those  derived  from  a  district  tax, — in 
pursuance  of  the  first  clause  of  subsection  5,  section  26,  must  be  used,  in  the  first 
place,  to  pay  teachers'  wages ;  and  the  balance,  if  any,  may  be  used  in  the  payment 
of  any  debt  properly  incurred  by  the  director  in  the  discharge  of  his  duties, — imposed 
by  section  13  aforesaid, — whenever,  of  course,  there  are  no  other  moneys  belonging 
to  the  district  treasury  out  of  which  the  same  can  be  properly  paid;  that  the 
moneys  raised  by  district  tax  for  any  of  the  other  objects  named  in  section  26,  must 
be  devoted  to  the  specific  purpose  for  which  they  were  raised  and  can  be  devoted  to 
no  other.  Under  the  rule  above  laid  down,  the  case  to  which  you  refer,  of  a  stove 
purchased  by  a  school  director,  with  which  to  warm  the  school-room  during  the 
time  a  school  was  kept,  there  being  no  other  means  of  warming  the  same  and  the 
district  having  failed  to  make  any  provision  therefor,  is  one  where  the  director  can 
properly  be  reimbursed  out  of  the  common  school  fund  belonging  to  his  district, 
after  the  payment  of  the  teacher,  such  sum  being  adequate  for  both. 

St.  Paul,  May  5th,  1870.  F.  E.  E.  COBNELL,  Atty.  Gen. 


His  Excellency,  Horace  Austin,  Governor: 

Deak  Sie:  Tour  communication  regarding  the  effect  of  the  resignation  of  the 
County  Auditor  of  Mower  county,  and  the  appointment  of  his  successor  by  the 
Board  of  County  Commissioners,  is  before  me.  The  facts,  as  I  gather  them  from 
your  communication,  are  briefly  as  follows:  The  County  Auditor  filed  with  the 
Board  of  County  Commissioners  his  written  resignation  substantially  in  the  follow- 
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jng  words :  "  I,  Henry  M.  Allen,  Auditor,  etc.,  tender  my  resignation  as  such  County 
Auditor,  to  take  effect  upon  the  appointment  of  H.  H.  Shack  as  my  successor."  The 
resignation  was  accepted  by  the  board,  and  Mr.  Shack  was  at  the  same  time  ap- 
pointed as  the  successor,  and  he  has  since  duly  qualified.  I  have  no  doubt  but  that 
Mr.  Shack  has  the  legal  right  to  enter  upon  the  discharge  of  the  duties  of  the  office. 
The  fact  that  the  county  board  appointed  the  same  person  named  in  the  resigna- 
tion as  the  one  upon  whose  appointment  such  resignation  was  to  take  effect,  re- 
moves all  question  as  to  what  would  have  been  its  effect  in  case  he  had  not  been 
appointed,  and  renders  a  discussion  thereof  unnecessary. 
St.  Paul,  January  23rd,  1870.  P.  E.  E.  COENELL,  Atty.  Gen. 


Hon.  Emil  Munch,  State  Treasurer : 

Sir  :    Eeferring  to  your  communication  of  the Inst.,  it  appears  that  the  Pirst 

Division  of  the  St.  Paul  &  Pacific  Eailroad  Company,  in  rendering  its  annual  ac- 
count of  its  gross  earnings  for  the  year  1869  to  the  State  Treasurer,  has  treated  its 
two  lines  of  road  as  separate  and  distinct  lines,  designating  the  one  as  the  main  line 
and  the  other  as  the  branch  line,  and  has  retained  the  gross  earnings  of  each  of  said 
lines  of  road  separately,  claiming  as  to  the  main  line  that  it  is  only  required  to  pay 
into  the  State  treasury  for  that  year  1  per  cent,  of  such,  the  gross  earnings  on 
that  line,  on  the  ground  that  the  first  30  miles  of  such  main  line  was  not  completed 
and  in  operation  until  November  1, 1868.  And  the  question  as  to  the  correctness  of 
this  claim  is  presented  for  my  consideration  and  opinion.  It  may  be  remarked,  in 
passing,  that  if  this  claim  is  well  founded,  there  was  no  liability  on  the  part  of  the 
company  to  pay  any  percentage  upon  the  earnings  of  any  portion  of  that  line  prior 
to  November  1,  1868,  and  the  payments  heretofore  voluntarily  made  upon  the  earn- 
ings accruing  to  the  company  prior  to  that  time  upon  that  portion  of  such  line 
between  St.  Paul  and  St.  Anthony  and  Minneapolis,  the  State  had  no  legal  right 
whatever  to  receive  into  its  treasury,  and  should  at  once  hasten  to  restore,  not  only 
as  an  act  of  justice  to  its  subject  corporation  requiring  all  its  means  in  prosecuting 
a  great  enterprise,  but  as  due  to  its  own  character  as  a  great  and  just  State. 

But  a  careful  examination  of  the  law  bearing  upon  this  question  leads  to  the  con- 
clusion that  the  practical  construction  heretofore  placed  upon  its  provisions  by  the 
company  and  your  department  is  manifestly  correct.  Ten  miles  of  such  main  line 
fl,nd  30  miles  of  the  branch  line  were  completed  and  in  operation  prior  to*  the  year 
1865.  The  next  section  of  20  miles  of  such  main  line  was  not  completed  until  No- 
vember, 1868.  Under  this  state  of  facts  the  company  is  required  to  pay  2  per  cent, 
of  the  gross  earnings  on  both  its  lines  of  road  for  the  year  1869.  The  "right  of  the 
State  to  demand,  and  the  right  of  the  company  to  insist  upon  the  payment  of  a  per- 
centage of  its  earnings,  in  lieu  of  all  taxation,  rests  upon  the  fact  that  this  company 
has  succeeded  to  the  chartered  franchises,  rights,  privileges,  and  obligations  of  the 
St.  Paul  &  Pacific  Eailroad  Company,  so  far  as  these  lines  of  road  and  the  lands 
given  in  aid  thereof  are  concerned.  Its  rights  and  immunities  in  this  regard  were 
acquired  from  the  latter  company  or  its  assigns,  and  it  holds  them  subject  to  all  the 
obligations  and  duties  imposed  upon  that  company.  (This  is  settled  in  the  case  of 
First  Div.  St.  P.  &  P.  E.  Co.  vs.  Parcher,  recently  decided  in  the  Supreme  Court.i) 
These  rights  and  obligation^,  so  far  as  the  question  before  us  is  concerned,  are  de- 
fined by  the  act  of  March  2,  1865,  entitled  "An  act  to  aid  and  facilitate  the  comple- 
tion of  the  St.  Paul  &  Pacific  E.  E.  and  branches,"  the  proviso  to.  section  1  of  which 
declares  "  that,  in  consideration  of  an  annual  payment  of  a  per  centum  (as  provided 
in  the  section)  by  said  corporation  as  aforesaid,  the  railroad,  its  appurtenances  and 
appendages,  and  all  other  property,  estates,  and  effects  of  said  corporation,  which,  by 
the  provisions  of  this  act  contained,  said  corporation  is  to  acquire,  purchase,  hold, 
possess,  enjoy,  or  use  for,  in,  and  about  the  construction,  renewal,  repairs,  main- 
taining or  operating  its  railroad,  shall  be  and  hereby  are  forever  exempt  from  all 

1 11  Minn.  297  j  23  Minn.  217  j  30  Minn.  313. 
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taxation  and  assessments ;  and  in  consideration  of  the  grants  made  to,  and  other 
privileges  and  franchises  conferred  upon,  said  company,  and  of  said  exemption,  tlie 
;said  company  shall,  during  the  first  three  years,  after  30  miles  of  said  railroad  shall 
be  completed  and  in  operation,  on  or  before  the  iirst  day  of  March  of  each  and  every 
year,  pay  into  the  treasury  of  the  State  1  per  cent,  on  the  gross  earnings  of  said  rail- 
road; and  shall,  during  the  seven  years  next  ensuing,  after  the  expiration  of  the 
three  years  aforesaid,  pay  into  the  treasury  of  the  State  2  per  cent,  on  the  gross  earn- 
ings of  said  railroad;  and  shall,  from  and  after  the  expiration  of  10  years  from  the 
•bompletion  of  30  miles  of  said  railroad,  pay  3  per  cent,  of  the  gross  earnings  of  said 
railroad."  The  same  section  requires  the  company  to  Iceep  "an  accurate  account  of 
such  earnings,"  and  to  secure  the  State  the  payment  of  such  per  centum,  it  "  declares 
that  the  State  shall  have  a  lien  upon  the  railroad  of  said  company,"  etc. 

It  is  clear  from  these  provisions  that  the  railroad,  upon  the  earnings  of  which  the 
company  undertakes  to  pay  a  percentage,  is  the  same  one  which  is  exempted  from 
taxation  and  assessment,  and  upon  which  the  State  holds  a  lien.  It  also  seems 
equally  clear  that  the  railroad  thus  exempted  and  covered  by  the  lien  includes 
not  only  the  main  line,  but  all  the  branch  lines  of  the  road  which  the  company  was 
then  authorized  by  law  to  build.  The  correctness  of  this  construction  is  placed  be- 
yond all  cavil  by  the  preceding  provisions  of  the  same  section,  wherein  the  main  line, 
crossing  the  Mississippi  at  St.  Anthony,  the  branch  from  St.  Anthony  to  St.  Vin- 
cent, and  the  branch  from  St.  Paul  to  Winona,  are  expressly  designated  as  "respect- 
ive portions  of  the  line  of  railroad"  of  said  company,  and  as  constituting  but  one 
road. 

A  true  contruction  of  this  act,  then,  requires  that  all  the  lines  and  branches  of 
road  which  the  St.  Paul  &  Pacific  Railroad  Company  were  then  authorized  to  con- 
struct, must  be  regarded  as  one  entire  railroad,  the  gross  earnings  of  which  and  ev- 
ery part  of  which  entire  road  are  liable  to  the  payment  of  1  per  cent,  for  the  three 
years  next  after  the  completion  of  the  first  80  miles  thereof;  then  2  per  cent,  for 
seven  years,  and  thereafter  3  per  cent.,  and  no  act  or  transfer  of  the  company  of  any 
part  or  branch  of  such  road  can  in  any  way  affect  the  liability  to  the  State. 

St.  Paul,  February  18th,  1870.  T.  R.  E.  CORNELL,  Atty.  Gen. 


Chas.  H.  Polsom,  Esq.: 

Deak  Sir:  You  desire  my  opinion  as  to  the  construction  of  section  103,  title  3, 
•c.  8,  of  the  General  Statutes,  so  far  as  it  relates  to  the  time  the  statement  therein 
referred  to  is  required  to  be  published;  in  other  words,  whether  three  or  four  inser- 
tions are  required.  The  clause  in  question  is:  "published  in  some  newspaper 
tlierein  *  *  *  for  three  successive  weeks."  This  means  three  insertions,  and 
not  four,  as  you  suppose.  Each  insertion  becomes  a  full  week's  publication  on  the 
expiration  of  the  week  commencing  with  such  insertion.  This  is  also  the  rule  in 
regard  to  publishing  notices  of  sale  in  the  foreclosure  of  mortgages,  in  which  cases 
six  successive  weekly  insertions  are  all  that  are  required,  although  I  am  aware  that 
attorneys  usually  order  seven  insertions.  The  County  Commissioners  are  undoubt- 
edly right  in  your  case  in  declining  to  allow  pay  for  any  more  than  three  publica- 
tions. 

St.  Paul,  June  13th,  1870.  F.  R.  E.  CORXELL,  Atty.  Gen. 


Edward  L.  Parker,  Esq.:] 

Dear  Sir:  Yours  of  the  twenty-fourth  ult.  and  the  ninth  inst.  are  at  hand- 
My  absence  attending  the  Nicollet  county  term  prevented  my  receiving  your  first 
sooner.  The  uniform  rule  which  I  have  adopted  in  cases  like  those  to  which  you 
have  referred,  requires  a  verified  complaint  or  information  to  be  filed  in  my  ofiice 
by  some  person  having  an  interest  in  the  question,  briefly  reciting  the  facts  showing 
the  alleged  usurpation  of  oflSce,  and  by  whom,  and  the  parties  rightfully  entitled 
thereto ;  such  facts  as  must  be  stated  in  the  complaint  to  sustain  the  action.    Upon 
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your  sending  me  such  information  or  complaint,  I  will  either  bring  the  action 
myself  or  authorize  you  to  do  so  for  me  and  in  my  name. 
St.  Paul,  June  13th,  1870.  F.  E.  E.  CORNELL,  Atty.  Gen. 


Mr.  Thomas  Pollard,  Supt.  Sibley  County: 

Dear  Sib:  Tour  favor  of  the  twenty-second  ult.  is  received,  containing  the  fol- 
lowing inquiry;  "Are  scholars  entitled  to  instruction  in  a  district  in  which  their 
parents  do  not  reside,  but  own  land?"  The  particular  case  to  which  you  refer  is 
that  of  a  parent  desiring  to  send  his  children  to  school  in  an  adjoining  district  in 
which  he  owns  land  on  which  he  pays  taxes,  but  the  trustees  of  such  district  refuse 
them  admission  to  school  without  the  payment  of  a  tuition  fee  of  seven  dollars  per 
term.  In  regard  to  scholars  domiciled  out  of  the  district,  the  Board  of  Trustees 
have  the  sole  power  of  determining  whether  they  shall  be  admitted  to  the  schools 
of  such  district,  and  the  terms  on  which  they  may  attend,  and  the  fact  that  the 
non-resident  parent  of  such  scholar  owns  land  in  such  district  on  which  he  pays 
taxes,  in  no  way  modifies  or  changes  this  rule  of  law. 

St.  Paul,  June  13th,  1870.  F.  R.  E.  CORNELL,  Atty.  Gen. 


E.  B.  MeCord,  Supt.  of  Schools,  Wright  Co.: 

Sir:  It  appears  from  your  favor  of  the  fourth  inst.  that  school-district  No.  42 
of  Wright  county,  at  their  annual  meeting  last  spring,  voted  to  have  a  six  months' 
school  during  the  year;  also  $50  to  support  it.  A  term  of  three  months  has  been 
kept,  and  it  is  found  that  the  sum  voted  is  entirely  insufficient  to  maintain  a  school 
for  six  months.  Upon  this  state  of  facts  you  inquire  as  to  the  authority  of  the 
Trustees  of  the  district  to  levy  a  tax  sufficient  to  cover  such  deficiency.  They  have 
no  such  authority.  The  only  case  in  which  they  are  authorized  to  levy  a  tax  is 
when,  in  the  absence  of  a  vote  of  the  district,  it  is  necessary  to  support  a  school 
for  the  period  of  three  months.  If  the  Trustees  are  unable  with  the  funds  pro- 
vided for  that  purpose  to  maintain  a  school  for  the  period  of  time  voted  by  the  dis- 
trict in  excess  of  three  months,  they  would  not  be  warranted  in  entering  into  any 
engagement  looking  to  its  maintenance  for  such  period.  If  the  voters  of  a  district 
desire  a  school  for  a  longer  term  than  three  months,  they  must  not  only  designate 
the  time,  but  provide  the  adequate  means. 

St.  Paul,  August  13th,  1870.  E.  R.  E.  CORNELL,  Atty.  Gen. 


Henry  ShirtcliflFe,  Esq. : 

Dbar  Sir:  My  attention  has  just  been  called  to  your  letter  stating  that  at  your 
last  town  meeting  there  was  a  tie  vote  between  your  two  candidates  for  the  office 
of  Justice  of  Che  Peace,  and  that,  with  the  consent  of  both  candidates  and  the  can- 
vassing board,  the  contest  was  determined  by  lot,  and  inquiring  if  this  was  right. 
If  the  person  so  elected  has  entered  upon  the  duties  of  his  office  probably  his  acts  will 
be  good  as  respects  third  persons,  but  his  election  in  that  way  is  illegal.  The  town 
failed  to  elect  by  reason  of  a  tie  vote,  and  the  provisions  of  law  applicable  to  such 
cases  are  sections  45  and  46,  e.  10,  Gen.  St.  p.  144,  which  may  also  be  found  with  the 
proper  forms  in  Playnes'  Compilation  relating  to  township  organization,  etc.,  page 
81.  By  these  sections  the  remaining  Justices  of  the  Peace  and  the  Board  of  Super- 
visors should  meet  and  make  an  appointment.  If  the  present  incumbent  chosen 
by  lot  is  satisfactory  they  had  better  appoint  him,  and  he  can  qualify  under  the  ap- 
pointment and  save  all  questions  that  may  arise  in  the  future. 

St.  Paul,  August  14th,  1870.  F.  R.  E.  CORNELL,  Atty.  Gen. 
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W.  W.  Case,  Esq.,  County  Auditor : 

Deak  Sir  :  Referring  to  yours  of  the  twenty-fourth  ult.  you  ask  whether  the 
Auditor  can  certify  that  the  taxes  are  paid  on  deeds  for  record  when  the  premises 
conveyed  by  the  deed  have  been  sold  tor  taxes,  and  the  time  for  redemption  has  ex- 
pired, provided  all  the  taxes  have  been  paid  except  those  for  which  the  land  was 
sold  and  the  deed  given.  In  such  case  the  land  should  be  transferred  for  taxation 
in  the  name  of  the  grantee  in  the  tax  deed,  and  the  Auditor  should  certify  on  such 
deed  that  the  taxes  are  paid.  So,  whenever  a  transfer  for  taxation  becomes  neces- 
sary by  reason  of  a  transfer  of  the  fee,  whether  by  a  conveyance  on  a  tax  sale  or 
otherwise. 

St.  Paul,  September  2d,  1870.  T.  K.  E.  CORKELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Superintendent  Public  Instruction: 

Deak  Sie:  Your  favor  is  received  containing  the  following  inquiry;  "Are  the 
inmates  of  our  charitable  institutions  residents  of  the  school-districts  in  which  the 
respective  institutions  are  located  ?  and  if  so,  are  such  of  the  inmates  as  a^e  between 
the  ages  of  five  and  twenty-one  years  entitled  to  a  portion  of  the  school  fund  for 
the  benefit  of  said  district  ?"  or,  in  other  words,  as  I  understand  your  question, 
must  the  clerk  of  the  school-district  in  which  such  an  institution  is  situated  include 
in  his  annual  census  of  persons  between  those  ages  residing  in  his  district  such  of 
the  inmates  of  the  institution  as  have  been  admitted  from  outside  the  limits  of  the 
school-district,  and  whose  sole  claim  to  be  regarded  as  residents  of  such  district  rests 
upon  such,  their  connection  with  the  institution.  Section  2,  art.  8,  of  the  constitu- 
tion requires  the  "distribution  of  the  income  arising  from  the  lease  or  sale  of  the 
school  lands  to  the  different  townships  throughout  the  state  in  proportion  to  the 
number  of  scholars  in  each  township  between  the  ages  of  five  and  twenty-one  years." 
The  manifest  object  of  this  constitutional  provision  is  to  secure  to  each  scholar  his 
proportion  of  this  fund  by  the  application  of  it  to  the  support  of  a  common  school  for 
hia  beneBt  in  the  township  or  neighborhood  where  he  resides.  As  a  basis  upon  which 
to  make  the  distribution,  the  clerk  of  each  school-district  is  required  annually  to  make 
a  report  in  writing  showing — "First,  the  names  of  all  persons,  male  and  female,  re- 
spectively, residing  in  his  district  on  the  last  day  of  September  preceding  the  date 
of  his  report,  between  the  ages  of  five  and  twenty-one  years;  second,  the  number  of 
those  who  have  attended  the  school  during  the  year." 

It  is  a  fundamental  rule,  in  the  interpretation  of  a  statute,  that  whenever  its  ob- 
ject is  apparent  such  a  construction  must  be  given  to  its  provisions  as  will  harmo- 
nize with  that  object.  It  is  quite  obvious,  from  the  provision  above  quoted,  that  the 
right  to  be  enumerated  in  any  district  carries  with  it  the  right  of  the  scholar  so  enu- 
merated to  attend  school  in  that  district.  They  are  clearly  correlative  rights. 
Hence  the  residence  which  would  warrant  the  clerk  in  including  any  person  in  his 
census  must  be  such  an  one  as  would  entitle  such  person  of  right  to  an  admission 
into  the  common  schools  of  his  district.  That  the  residence  acquired  by  students 
in  attendance  upon  any  seminary  of  learning,  or  by  persons  while  kept  in  any  of  our 
charitable  institutions,  or  confined  in  any  public  prison  for  reformation  or  punish- 
ment, is  of  such  a  character  as  would  give  to  the  inmates  thereof  the  right  to  at- 
tend the  district  schools  in  which  the  institution  or  prison  is  located,  can  hardly  be 
pretended. 

The  term  "residence"  implies  the  voluntary  selection  of  a  place  of  abode  and  the 
settling  there  in  pursuance  of  such  choice.  Hence,  the  question  as  to  one's  resi- 
dence involves  to  a  certain  extent  his  intention  in  respect  thereto.  For  this  rea- 
son the  residence  of  minors,  as  a  general  rule,  is  held  to  follow  that  of  their  parents 
or  guardians,  inasmuch  as  they  are  under  their  legal  control.  And  as  to  persons 
kept  under  restraint  and  in  confinement  in  a  lunatic  asylum  or  reform  school,  it  can 
hardly  be  claimed  that  they  possess  much  freedom  of  choice  in  selecting  their  place 
of  abode. 
17 
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Another  fact  bearing  upon  the  question  under  consideration  is  the  constitutional 
provision  declaring  that  "  for  the  purpose  of  voting  no  person  shall  be  deemed  to 
have  lost  a  residence  by  reason  of  his  absence  while  a  student  in  any  seminary  of 
learning,  nor  while  kept  at  any  alms-house  or  asylum,  nor  while  confined  in  any 
public  prison."  To  entitle  a  person  to  vote  in  any  election  district  he  must  have 
been  ten  days  a  resident  of  such  district  next  prior  to  the  time  of  offering  his  vote. 
This  ten  days  may  be  the  last  ten  days  of  the  voter's  age  of  minority,  and  though 
such  voter  may  have  been  during  the  whole  of  this  time  a  member  of  some  one  of 
our  charitable  institutions,  yet  such  fact  would  not  exclude  his  right  to  a  vote  at  the 
place  of  his  residence  when  he  became  such  member.  But  suppose  a  school-district 
census  should  happen  to  be  taken  during  this  period  of  ten  days,  could  it  be  claimed 
that  he  had  a  residence  at  the  institution  for  that  purpose  and  one  elsewhere  for  the 
purpose  of  voting? 

It  seems  to  me  that  such  a  construction  of  our  laws  would  be  at  variance  with 
sound  reason  and  common  sense.  I  have  no  hesitation,  therefore,  in  deciding  your 
question  in  the  negative. 

St.  Paul,  September  26th,  1870.  P.  R.  E.  CORNELL,  Atty.  Gen, 


E.  Clarke,  Esq.,  County  Auditor: 

Dear  Sir  :  Yours  of  the  twenty-second  ult.  is  received.  Tou  inform  me  the 
assessor  of  the  town  of  Wisconsin  has  intentionally  omitted  to  comply  with  chap- 
ter 29,  Laws  1868,  in  not  assessing  the  interests  of  homestead  settlers,  and  inquir- 
ing whether  the  County  Auditor  can  remedy  this  omission  under  section  47,  c.  11, 
Gen.  St.  He  can,  and  it  is  his  duty  so  to  do.  As  to  the  better  remedy  against  the 
assessor  for  such  official  delinquency,  I  will  advise  you  at  an  early  day. 

St.  Paul,  October  17th,  1870.  T.  R.  E.  CORNELL,  Atty,  Gen. 


Chas.  B.  Howell,  Esq.,  County  Attorney,  Meeker  County : 

Dear  Sir:  In  regard  to  the  tenure  of  office  of  a  County  Attorney,  when  elected 
for  a  regular  and  full  term,  he  "  holds  for  the  term  of  two'years,  and  until  his  suc- 
cessor is  elected  and  qualified."  Section  180,  tit.  8,  c.  8,  Gen.  St.  His  term  com- 
mences on  the  first  day  of  January  next  succeeding  his  election.  Section  42,  c.  1, 
Gen.  St.  In  case  a  vacancy  occurs,  by  resignation  or  otherwise,  the  County  Com- 
missioners are  required  to  fill  the  same  by  appointment,  and  such  appointee  holds 
until  his  successor  is  elected  at  the  next  general  election  and  qualifies.  Section  187, 
tit.  8,  c.  8,  above.  Such  successor  so  elected  does  not  hold  for  a  full  term  of  two 
years,  but  only  for  the  unexpired  portion  of  the  regular  term  of  the  officer  who  cre- 
ated the  vacancy  by  resignation  or  otherwise,  and  until  his  successor  is  elected  and 
qualified.    Section  43,  o.  1,  Gen.  St. 

St.  Paul,  October  24th,  1870.  E.  R.  E.  CORNELL,  Atty.  Gen. 


To  His  Excellency,  Horace  Austin,  Governor: 

Sir  :  In  accordance  with  your  request  I  have  examined  the  matters  referred  to 
in  the  communication  addressed  to  your  excellency  by  the  President  of  the  St.  Paul  & 
Chicago  Railway  Company,  under  the  date  of  the  second  December  inst.  It  appears 
therefrom  that  the  company  claims  the  right  to  select  as  deficiency  lands  all  the 
swamp  lands  heretofore  selected  and  set  apart  by  the  Commissioner  of  the  State 
Land-office  pursuant  to  the  provisions  of  the  act  of  February  13,  1865,  appropriat- 
ing swamp  lands  to  certain  educational  and  charitable  institutions,  etc.,  for  their 
erection  and  support,  and  also  those  heretofore  conveyed  to  the  Southern  Minnesota 
Railroad  Company,  pursuant  to  the  grant  contained  in  chapter  1  of  the  Special  Laws 
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of  1865.  and  they  demand  from  your  excellency  a  conveyance  by  deed  of  the  same 
lands. 

This  claim  of  the  company  is  founded  upon  the  act  of  March  6,  1863,  making  a 
grant  of  swamp  lauds  to  the  St.  Paul  &  Pacific  Railroad  Company,  to  whose  rights 
the  St.  Paul  &  Chicago  Railway  Company  have  succeeded,  in  aid  of  the  branch  line 
to  Winona ;  and  the  company  aver  that  the  provisions  of  that  act  secured  to  them 
prior  rights-  to  the  land  in  question,  and  that  the  subsequent  legislation  of  the  State 
in  favor  of  the  Southern  Minnesota  Railroad  Company,  and  the  different  educational 
and  charitable  institutions  of  the  State,  and  the  State  Prison,  and  the  action  of  the 
State  officers- thereunder,  are  void  as  against  such  their  prior  rights. 

So  far  as  relates  to  the  conflicting  claims  of  the  St.  Paul  &  Chicago  Railway  Com- 
pany and  the  Southern  Minnesota  Railroad  Company  under  these  acts,  the  opinion 
of  this  office  was  solicited  and  given  to  your  immediate  predecessor  on  the  application 
of  the  latter  company  for  a  conveyance  of  certain  portions  of  said  lands  embraced 
in  the  deed  from  the  Governor  to  that  company  of  September  9,  1869,  to  the  effect 
that  there  was  no  real  conflict  between  the  provisions  of  said  acts,  and  that  upon 
proper  proofs  being  made  that  such  company  had  fully  complied  with  the  condi- 
tions of  their  grant,  they  were  entitled  to  receive  the  deed  asked  for.  I  see  no  rea- 
son to  change  the  conclusion  then  reached  ;  nor  do  I  deem  it  legally  competent  for 
your  excellency  to  review  the  action  of  your  predecessor  in  issuing  the  deed  of  the 
9th  of  September,  1869. 

As  regards  the  claim  of  the  company  against  the  State  Prison,  and  the  educa- 
tional and  charitable  institutions  of  the  State,  a  somewhat  different  question  is  pre- 
sented, involving  not  only  the  effect  but  the  validity  of  the  provisions  of  the  act  of 
February  13, 1865,  as  against  the  rights  secured  to  the  company  by  the  act  of  March 
6, 1863.  It  seems  to  be  conceded  that  the  action  of  the  Commissioner  of  the  State 
Land-offlce  under  chapter  5  of  the  Laws  of  1865  has  been  in  strict  conformity  with 
the  terms  of  that  act,  and  in  exact  compliance  with  its  provisions. 

This  leaves,  then,  for  consideration  the  sole  question  as  to  the  validity  or  consti- 
tutionality of  that  act.  This  question  necessarily  and  properly  came  before  the 
Executive  of  the  State  at  the  time  of  the  passage  of  the  act,  when,  in  the  exercise 
of  his  constitutional  duty,  it  was  incumbent  upon  him  to  determine  whether  it  fell 
within  the  legitimate  scope  and  purview  of  legislative  power.  Whether  the  de- 
cision then  made  was  correct  or  incorrect,  it  must  certainly  be  regarded  as  final, 
and  not  open  to  review  by  any  executive  otBcer,  in  tlie  discharge  of  a  mere  minis- 
terial duty,  until  after  the  judicial  power  of  the  State  has  pronounced  its  adverse 
judgment  against  its  validity  and  constitutionality.  Entertaining  these  views,  the 
application  of  the  company  for  a  deed  of  the  lands  in  question  should  be  denied. 

St.  Paul,  December  3l3t,  1870.  E.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Supt.  Pub.  Inst. : 

Sir:  Tour  communication  is  before  me  requesting  an  answer  to  an  inquiry  ad- 
dressed to  you  by  the  School  Superintendent  of  Winona  county,  in  regard  to  the 
validity  of  a  contract  for  a  definite  period  of  time,  entered  into  with  a  teacher  hold- 
ing a  certificate  of  qualification,  whose  validity  by  its  own  terms  expires  prior  to  the 
expiration  of  the  contract.  Such  a  contract  would  clearly  fall  within  the  reason  of 
the  decision  made  by  our  Supreme  Court  in  Jenness  vs.  School-dist.  Xo.  31,  etc., 
12  Minn.  448,  and  could  not  be  enforced.  The  time  of  the  contract  cannot  extend 
beyond  the  validity  of  the  certificate.  If  a  teacher  desires  to  enter  a  contract  ex- 
tending beyond  the  time  covered  by  his  certificate,  he  should  either  procure  its  re- 
newal, or  a  new  one  showing  that  he  is  authorized  to  act  as  a  qualified  teacher  dur- 
ing the  whole  period  for  which  he  desires  to  engage. 

St.  Paul,  January  5th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 
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r.  W.  Trink,  County  Auditor,  Rice  County. 

Deae  Sir:  You  request  my  opinion  for  the  guidance  of  the  officers  of  school- 
district  No.  86,  of  your  county,  upon  certain  matters  of  difference  between  them 
pertaining  to  their  duties  as  members  of  the  board  of  trustees,  etc.:  "First,  can  the 
treasurer  and  cleric,  or  either  two  of  the  Board  of  Trustees,  of  a  school-district  legally 
hire  a  teacher  for  the  district?  and,  second,  if  the  director  objects  to  such  contract, 
can  he  be  required  to  attest  an  order  for  the  payment  of  the  teacher,  provided  the 
contract  on  the  part  of  the  teacher  is  fulfilled."  The  Board  of  Trustees  is  composed 
of  the  director,  treasurer,  and  clerk,  and  the  board,  as  such,  is  authorized  to  hire, 
for  and  in  the  name  of  the  district,  a  qualified  teacher.  The  acts  of  a  majority  of  the 
board  in  such  a  matter  constitute  the  acts  of  the  board,  and  are  binding  upon  the 
district  and  all  its.  officers.  Hence,  the  director  would  not  be  warranted  in  refusing 
to  attest  an  order  for  the  payment  of  the  teacher,  on  the  sole  ground  that  the  con- 
tract with  such  teacher  had  never  received  his  assent.  In  case  of  his  refusal,  he 
could  undoubtedly  be  compelled  to  give  such  assent. 

St.  Paul,  March  23rd,  1871.  Y.  E.  E.  COENELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Supt.  Pub.  Inst. : 

Deab  Sie:  Touching  the  matter  of  school  registers,  and  your  duties  in  connec- 
tion therewith,  section  43,  tit.  1,  of  chapter  36  of  the  General  Statutes,  made  it  your 
duty  to  prepare  and  distribute  them  to  the  several  County  Auditors  of  the  State, 
and  authorized  you  to  procure  them  from  the  State  printer.  Chapter  10  of  the  Gen- 
eral Laws  1868,  so  far  modifies  this  section  of  the  General  Statutes  as  to  make  it 
the  duty  of  each  County  Auditor  to  procure  and  furnish  to  the  clerk  of  each  school- 
district  in  his  county  such  registers,  etc.,  and  provides  that  the  expense  thereof  shall 
be  paid  by  the  County  Treasurer  out  of  the  fund  therein  designated  upon  the  war- 
rant of  the  County  Auditor.  Under  this  change  in  our  statutes  your  duty  is  un- 
doubtedly limited  to  prescribing  a  form  for  such  registers,  and  giving  the  several 
County  Auditors  such  instructions  in  connection  therewith  as  may  be  authorized 
by  law,  and  it  will  thereupon  become  the  duty  of  the  Auditors  to  procure  and  dis- 
tribute the  registers  in  accordance  with  such  form  and  instructions. 

I  am  also  asked,  in  case  the  annual  appropriation  of  $2,000  for  the  holding  of 
teachers'  institutes  is  not  all  expended  or  incurred  during  the  year  for  which  it  was 
made,  whether  the  unexpended  balance  can  be  used  in  holding  such  institutes  in 
any  other  year.    I  answer  unhesitatingly  that  it  cannot. 

St.  Paul,  April  11th,  1871.  P.  E.  E.  COENELL,  Atty.  Gen. 


J.  A.  Armstrong,  Esq.,  County  Auditor,  Martin  County: 

Sie:  It  is  competent  for  a  majority  of  the  legal  voters  of  a  school-district,  law- 
fully assembled  for  that  purpose,  to  sell  or  exchange  their-  school-house  site  and 
school-house,  and  designate  a  new  one.  See  sections  10  and  26,  c.  30,  Gen.  St.  Of 
course,  the  requisite  number  of  persons  must  be  present  at  the  meeting,  as  pre- 
scribed by  the  latter  section,  to  constitute  a  legal  meeting. 

St.  Paul,  May  13th,  1871.  P.  E.  E.  COBNELL,  Atty.  Gen. 


A.  D.  Seward,  County  Auditor,  Blue  Earth  County : 

Sie:  After  a  tax  for  school-district  purposes  has  been  extended  upon  the  tax 
duplicate  and  partly  paid,  it  is  too  late  to  raise  the  question  as  to  its  legality  be- 
fore me.  It  must  be  treated  as  regular  and  valid  until  an  adverse  judicial  deter- 
mination. 

St.  Paul,  May  18th,  1871.  P.  E.  E.  COENELL,  Atty.  Gen. 
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Hon.  H.  B.  Wilson,  State  Supt.  Pub.  Inst. : 

Sir:  Yours  of  the  sixth  inst.,  with  inclosure  of  the  Auditor  of  Anoka  county,  is 
received.  It  appears  therefrom  that  on  the  eighth  day  of  September,  1870,  the  County 
Commissioners  of  that  county  created  a  new  school-district,  numbered  24,  out  of 
territory  talcen  from  school-district  Ko.  8.  The  exact  time  when  this  new  district 
was  organized,  by  tlie  election  and  qualification  of  its  officers,  does  not  appear,  al- 
though it  is  stated  that  it  was  "  on  or  about  the  first  of  October,  1870."  "About  the 
middle  of  October  the  clerk  of  such  new  district  made  a  report  to  the  County  Auditor 
showing  the  number  of  scholars  in  said  district,  but  made  no  report  to  the  County 
Superintendent,  it  being  then  after  the  time  when  the  law  requiring  the  annual  re- 
port to  be  made  to  such  officer  is  operative;  that  the  County  Auditor,  however,  filed 
such  report  with  tlie  county  superintendent,  who  incorporated  it  in  his  annual  re- 
port to  the  State  Superintendent,  and  filed  a  copy  in  the  Auditor's  office  on  the  first 
of  December.  The  clerk  of  the  old  district  made  his  annual  report  to  the  County 
Superintendent,  which  was  within  the  proper  time,  although  after  the  action  of  the 
County  Commissionefs  creating  th^  new  district." 

It  is  further  stated  that  the  clerk  of  the  old  district  never  made  any  return  to  the 
County  Auditor,  pursuant  to  the  provisions  of  chapter  1  of  the  General  Laws  of 
1870.  Upon  this  statement  of  facts,  I  am  asked  the  following  questions:  1st. 
Should  the  County  Auditor  use  the  returns  made  to  him  by  the  clerk  of  the  new 
district  as  the  basis  of  the  apportionment  of  October,  1870,  and  also  for  March  and 
October,  1871  ?  2d.  "Was  district  No.  8  entitled  to  any  share  of  the  apportionment  of 
October,  1870,  they  having  made  no  report  to  the  County  Auditor  after  the  change 
in  the  districts,  as  required  by  section  1,  c.  1,  Sess.  Laws  1870? 

Tlie  annual  enumeration  required  to  be  made  by  school-district  clerks,  of  persons 
between  the  ages  of  five  and  twenty-one  years  residing  in  their  respective  districts 
on  the  last  day  of  September  in  that  year,  furnishes  the  sole  basis  for  the  state  and 
county  apportionment  of  school  funds  made  in  the  months  of  March  and  October  of 
tlie  next  succeeding  year.  Hence  the  apportionment  made  by  the  County  Auditor 
to  any  district,  in  tlie  months  of  March  and  October  of  any  year,  will  be  governed  by 
the  number  of  scholars  of  the  required  age  residing  in  sucli  district  on  the  last  day 
of  September  of  the  year  next  preceding,  as  appears  by  such  annual  census.  In  case 
such  district  is  divided  after  the  annual  census,  it  is  difficult,  jf  not  impracticable, 
for  the  Auditor  to  determine  from  such  census  how  many  of  the  persons  therein 
enumerated  reside  within  the  remaining  limits  of  the  old  district  and  how  many 
within  the  new.  To  obviate  this  difficulty,  the  law  of  1870  (chapter  1,  General  Laws 
of  that  year)  requires  the  clerk  of  each  district  affected  by  such  division  forthwith 
to  ascertain  how  many  of  the  pupils  embraced  in  the  preceding  annual  enumeration 
resided  in  his  district  on  the  said  thirtieth  day  of  September,  and  to  return  the  same 
to  the  County  Auditor  as  a  basis  for  his  action,  in  lieu  of  such  annual  enumeration, 
so  far  as  respects  said  district.  As  regards  the  apportionment  of  October,  1870,  in 
this  case,  I  do  not  understand  that  any  return  has  ever  been  made  to  the  County 
Auditor  by  the  clerk  of  either  district  as  to  the  number  of  scholars  resident  therein 
on  the  last  day  of  September,  1869.  If  not,  such  apportionment  should  have  been 
based  upon  the  annual  enumeration  made  by  the  old  district  in  1869,  and  belohgs  to 
tliat  district.  The  action  of  the  clerk  of  the  old  district,  No.  8,  in  making  his  annual 
report  to  the  County  Superintendent  after  the  change,  was  entirely  regular,  and  en- 
titles his  district  to  its  share  of  the  school  funds  apportioned  and  to  be  apportioned 
during  this  year.  I  infer  that  the  clerk  of  the  new  district  made  his  enumeration 
as  of  the  thirtieth  September,  1870,  but  failed  to  make  his  report  thereof  to  the 
County  Superintendent  in  time,  because  his  district  was  not  fully  organized  by  the 
election  and  qualification  of  its  officers  sufticiently  early  to  enable  him  so  to  do. 

This  would  not  invalidate  his  report.  Under  the  circumstances  he  would  have 
been  warranted  in  making  it  directly  to  that  officer  instead  of  to  the  County  Audi- 
tor, and  inasmuch  as  there  has  been  a  substantial  compliance  with  the  law,  the  ap- 
portionment for  March  and  October,  1871,  should  be  made  to  the  new  district  upon 
his  return  the  same  as  though  they  were  entirely  regular. 

St.  Paul,  May  15th,  1871.  F.  E.  E.  COBNELL,  Atty.  Gen. 
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His  Excellency,  Governor  Horace  Austin : 

I  have  examined  the  papers  referred  to  me  relating  to  the  application  of  the  Belle 
Plaine  Salt  Company.  The  act  of  February  28,  1870,  donating  to  that  company  six 
sections  of  land,  does  not  contemplate  the  execution  of  any  deed  by  the  Governor  in 
order  to  convey  the  title  to  any  lands  to  which  it  may  become  entitled  upon  comply- 
ing with  the  provisions  of  the  act.  Whenever  and  as  often  as  the  company  shall 
"  expend  for  machinery,  material,  and  work  necessary  to  the  full  and  thorough  de- 
velopment of  the  salt  springs  at  Belle  Plaine,  and  for  land  purchased  for  actual  use 
and  occupation  in  said  work,"  $1,600,  and  that  fact  is  made  to  appear  to  the  satis- 
faction of  the  Governor  by  the  affidavit  of  the  treasurer  of  the  company,  it  becomes 
the  duty  of  the  Governor  to  certify  such  fact  to  the  Commissioner  of  the  Land-ofHce 
of  the  State,  and  then  the  company  has  the  right  to  select  640  acres  of  land  by 
government  subdivision;  and  when  the  company  makes  such  selection  it  files  with 
the  Commissioner  a  certificate  thereof,  and  thereupon  the  title  to  such  'lands  so  se- 
lected and  certified  vests  in  the  company  without  any  other  act  whatever.  Tlie  act 
itself  makes  the  grant.  Section  2  of  said  act,  (Special  Laws  1870,  p.  422.)  The  se- 
lection must  be  made  by  the  company  after  the  filing  of  the  certificate  of  the  Gov- 
ernor with  the  Commissioner,  and  Che  company's  certificate  of  such  selection  should 
be  made  to  and  filed  with  the  Commissioner  and  not  the  Governor. 

St.  Paul,  June  29th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 


His  Excellency,  Horace  Austin,  Governor: 

Sm:  In  the  case  of  an  organized  county  attached  to  another  for  judicial  pur- 
poses, I  am  satisfied  that  the  jurisdiction  of  a  Justice  of  the  Peace  of  the  latter 
county  does  not  extend  over  the  former,  unless  there  is  some  special  provision  to 
that  effect  in  the  law  so  attaching  it  to  another  for  judicial  purposes,  as  is  the  case 
in  regard  to  the  counties  provided  for  in  section  33,  tit.  4,  c.  64,  Gen.  St.  p.  419. 

St.  Paul,  August  9th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 


T.  H.  Pressnell,  Esq. : 

Dear  Sir:  Yours  of  the  second  instant  is  before  me.  It  appears  that  your 
Board  of  County  Commissionei-s  has  heretofore  consisted  of  three  members,  and 
that  "your  county  has  recently  been  redistricted,  and  two  more  districts  cre- 
ated by  dividing  one  of  the  old  districts  into  four  and  consolidating  the  other 
two."  Assuming  that  your  county  has  been  legally  redistricted  by  the  county 
board,  under  the  provisions  of  title  3  of  chapter  8  of  the  General  Statutes,  as  to 
which  I  have  no  data  sufficient  to  form  an  opinion,  you  must  elect  this  fall  an  en- 
tire new  board ;  and  it  makes  no  difference  that  one  of  the  members  of  the  old 
board  resides  in  a  portion  of  an  old  district  which  now  constitutes  one  of  the  new 
districts.  Section  86  of  the  aforesaid  title  provides  that  "  in  each  of  said  districts 
one  Commissioner  shall  be  elected,"  etc.  Section  88  declares  that  "  at  the  first  elec- 
tion, when  the  Board  of  County  Commissioners  will  consist  of  five  members,  the 
person  elected  from  district  No.  1  shall  hold  his  office  for  one  year,  the  persons 
elected  from  districts  Nos.  2  and  3  for  two  years,  and  the  persons  elected  from  dis- 
tricts 4  and  5  for  three  years,  and  thereafter  the  Commissioners  elected  shall  hold 
for  the  term  of  three  years."  These  provisions  evidently  contemplate  the  elec- 
tion of  an  entire  new  board  at  the  first  election  next  after  the  legal  creation  of  five 
districts.  The  term  of  office  of  the  members  of  the  old  board  is  subject  to  the  power 
to  redistrict,  and  when  such  power  is  legally  exercised  it  necessarily  affects  the  term 
of  such  office. 

St.  Paul,  September  8th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 
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His  Excellency,  Governor  Horace  Austin: 

Sir:  I  have  examined  the  question  referred  to  me  by  your  excellency  in  regard 
to  the  political  situation  of  the  town  of  Dryden,  in  the  county  of  Sibley,  under  the 
apportionment  act  of  last  winter.  By  that  act  the  counties  of  Sibley  and  McLeod 
constitute  the  thirty-sixth  senatorial  district,  and  it  is  declared  that  "the  towns 
of  Sibley,  Kelso,  Henderson,  Transit,  Arlington,  Jessenland,  Washington  Lake,  and 
Faxon,  in  the  county  of  Sibley,  shall  be  entitled  to  elect  one  Kepresentative ;  and  the 
towns  of  New  Auburn  and  Green  Isle,  in  the  county  of  Sibley,  and  the  towns  of 
Glencoe,  Helen,  Berger,  Rich  Valley,  Hale,  and  Winsted,  in  the  county  of  McLeod, 
shall  be  entitled  to  elect  one  Representative ;  and  all  the  balance  of  the  counties  of 
McLeod  and  Sibley  lying  west  of  the  line  between  ranges  28  and  29  shall  be  entitled 
to  elect  one  Representative.  The  town  of  Dryden,  in  Sibley  county,  is  not  named 
among  the  towns  composing  either  of  the  first  two  described  representative  dis- 
tricts, nor  does  it  lie  west  of  the  line  between  ranges  28  and  29,  but  on  the  east  side 
of  said  line  cornering  on  a  portion  of  the  territory  embraced  in  the  last-described 
district.  The  question  arises  as  to  what  representative  district,  if  any,  the  town 
of  Dryden  belongs.  In  view  of  the  fundamental  law  prohibiting  the  disfranchise- 
ment of  any  portion  of  the  State,  and  declaring  that  "  no  representative  district  shall 
be  divided  in  the  formation  of  a  senate  district,"  it  is  apparent  that  the  town  of 
Dryden  belongs  to  one  of  the  three  representative  districts  comprising  the  thirty- 
sixth  senatorial  district.  The  fact  that  certain  towns  are  specifically  named  and 
designated  as  constituting,  respectively,  the  first  and  second  representative  districts, 
clearly  indicates  the  legislative  intention  as  to  the  extent  and  boundaries  of  those 
districts,  while  the  language  used  in  describing  the  remaining  district,  to- wit,  "  all 
the  balance  of  the  counties  of  McLeod  and  Sibley  lying  west  of  the  line  between 
ranges  28  and  29,"  seems  to  imply  that  the  Legislature  intended  to  create  a  repre- 
sentative district  out  of  "all  the  balance  of  said  counties"  not  embraced  within 
the  limits  of  the  towns  specifically  named  as  forming  the  other  districts,  although 
in  attempting  to  locate  such  balance  as  "lying  west  of  the  line  between  ranges  28 
and  29"  a  manifest  error  of  description  has  been  committed,  repugnant  to  the  gen- 
eral proviso  and  intention  of  the  act.  Under  these  circumstances  the  repugnant 
description  must  be  rejected.  I  am  clearly  of  the  opinion  that  the  town  of  Dryden 
is  embraced  within  the  representative  district  described  in  the  act  as  "  all  the  balance 
of  the  counties  of  McLeod  and  Sibley  lying  west  of  the  line  between  ranges  28  and 
29." 

St.  Paul,  September  8th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 


Eev.  S.  Y.  McMasters,  Prest.  State  Normal  School  Board: 

Dear  Sir:  You  state  that  you,  as  President  of  State  Normal  School  Board,  are 
requested  by  one  of  the  normal  schools  to  draw  your  warrant  on  the  State  Auditor 
for  money  appropriated  for  building  purposes,  that  the  prudential  committee  of  that 
school  may  use  it  for  current  expenses,  and  request  my  opinion  as  to  your  legal  right 
so  to  do.  Money  specifically  appropriated  for  one  purpose  cannot  be  legally  drawn  or 
used  for  any  other,  and  any  officer  concerned  in  or  in  any  way  conniving  at  such 
misapplication  of  the  public  funds  would  be  guilty  of  a  gross  violation  of  duty,  if 
not  "criminally  liable  for  malfeasance  in  oflice.  Your  duty  in  the  premises  is 
clear,  and  corresponds  exactly  with  the  views  you  express  as  to  the  miserable  policy 
of  misappropriating  the  public  moneys. 

St.  Paul,  September  9th,  1871.  E.  R.  E.  CORNELL,  Atty.  Gen. 


r.  E.  StauflF,  Esq.,  County  Auditor,  Wabasha  County: 

Sir:    Yours  of  the  thirteenth  inst.  is  received.    Section  23,  tit.  1,  c.  38,  Gen.  St.,  as 
amended  by  chapter  50,  Gen.  Laws  1870,  p.  109,  requires  all  school  lands  sold  by 
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the  Commissioner  to  be  assessed  and  taxed  in  the  same  manner  as  other  lands 
are  taxed.  For  the  purpose  of  taxation  the  holder  of  the  certificate  of  sale  is  treated 
as  the  owner,  and  the  lands  as  real  estate,  and  not  personal  property.  Section  21  to 
which  you  refer  has  no  application  to  the  case,  but  relates  to  persons  occupying 
school  lands  without  having  purchased. 
St.  Paul,  September  23d,  1871.  F.  E.  E.  COENTILL,  Atty.  Gen. 


Hon.  H.  B;  Wilson,  State  Superintendent: 

Sir:  You  are  correct  in  your  views  as  to  the  effect  to  be  given  to  a  diploma 
issued  to  a  noVmal  school  graduate  under  section  11,  c.  37,  of  the  General  Statutes. 
It  is  only  a  certificate  of  qualification  to  teach  in  any  of  the  common  schools  of  the 
State,  and  does  not  dispense  with  the  necessity  on  the  part  of  the  holder,  in  case  he 
desires  to  become  teacher  in  one  of  the  public  schools  of  an  independent  school-dis- 
trict, organized  under  the  provisions  of  title  3  of  chapter  36  of  the  General  Statutes, 
of  procuring  the  certificate  required  by  section  73  of  that  chapter.  The  qualifica- 
tions for  teaching  in  a  common  school  are  specified  in  section  51,  tit.  2,  c.  36.  A 
person  may  be  possessed  of  all  these,  and  yet  fall  short  of  the  standard  requisite 
for  teaching  in  an  independent  school-district. 

St.  Paul,  September  39th,  1871.  F.  R.  E.  CORjSTELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  State  Supt.  Pub.  Inst. : 

Dear  Sib:  The  report  required  to  be  made  by  each  school-district  clerk  on  or 
before  the  tenth  day  of  October  in  each  year,  pursuant  to  section  21  of  chapter  36 
of  the  General  Statutes,  as  amended  by  chapter  3  of  the  General  Laws  of  1871,  fur- 
nishes to  the  County  Auditors  the  only  records  upon  which  tliey  can  legally  act  in  ex- 
tending upon  the  tax  duplicate  any  tax  against  such  district.  Such  report  can  only 
legally  embrace  sucli  taxes  as  were  voted  to  be  raised  during  the  year  next  preced- 
ing the  time  fixed  by  law  for  malting  the  report.  Hence,  any  tax  voted  after  the 
expiration  of  such  year  can  neither  be  reported  by  the  clerli  nor  extended  by  the 
county  auditor  upon  the  tax  duplicate  for  that  year. 

St.  Paul,  November  9th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  Chas.  Mcllrath,  State  Auditor : 

Sir:  Yours  with  inclosure  relating  to  the  assessment  of  Mr.  Hobbs,  a  merchant 
of  Meeker  county,  has  received  a  careful  examination.  It  appears  that  Messrs. 
Hines,  Kimball  &  Berdy  owned  a  stock  of  goods,  and  were  engaged  in  trade  as  mer- 
chants on  and  after  the  first  of  June  last  until  the  twentieth  of  June,  when  they 
sold  out  to  Mr.  Hobbs,  who  then,  as  I  gather  from  the  statement,  went  into  trade 
at  tlie  same  place,  with  the  same  stock.  The  assessor  did  not  call  upon  either  the 
vendors  or  the  vendee,  for  the  purpose  of  having  them  list  their  taxable  property, 
till  after  such  sale.  Tlie  question  arises  as  to  whom  the  stock  of  goods  should  be  as- 
sessed. It  is  urged  by  the  attorney  for  Mr.  Hobbs  that  the  first  Monday  in  June  is  the 
day  in  reference  to  which  all  property  must  be  assessed,  although  the  assessor  has  un- 
til the  first  Monday  of  July  in  which  to  complete  the  assessment.  It  certainly  would 
be  very  desirable  in  practice,  and  obviate  many  troublesome  questions,  should  our 
Legislature  see  fit  to  designate  some  particular  day  in  reference  to  which  all  prop- 
erty should  be  listed  or  assessed  for  the  purpose  of  taxation,  and  I  trust  it  will  yet 
be  done.  Under  our  present  laws  each  person  must  list  the  property  "  in  his  pos- 
session or  under  his  control  at  the  time  the  notice  is  given  him  by  the  assessor," 
etc.    Section  6  of  chapter  11.    This  notice  the  assessor  may  give  at  any  time  be- 
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tween  the  first  Monday  of  June  and  the  first  Monday  of  July,  and  the  assessment 
must  be  made  as  of  that  time.    Section  26  of  chapter  11. 

As  respects  Messrs.  Ilines,  Kimball  &  Berdy,  they  having  sold  out  previous  to 
receiving  the  notice  to  list  from  the  assessor,  were  no  longer  liable  to  be  assessed  as 
merchants  on  account  of  the  stock  which  they  had  sold,  but  of  course  they  were 
liable  to  assessment  for  the  avails  of  the  stock,  whether  consisting  of  money,  cred- 
its, or  other  property.  Mr.  Hobb's  case,  as  a  merchant,  falls  within  section  l-Sof 
said  chapter,  and  must  be  governed  by  its  provisions.  He  must  make  the  report  to 
the  County  Auditor,  and  also  tlie  payment  into  the  county  treasury,  as  therein  re- 
quired, unless  he  can  bring  himself  within  the  exception  to  tliat  section. 

St.  Paul,  November  11th,  1871.  F.  E.  E.  COKXELL,  Atty.  Gen. 


Sylvester  Kipp,  Esq.,  County  Attorney,  Sibley  County: 

Dear  Sir:  Regarding  your  county  difficulties,  growing  out  of  redistncting  the 
county  into  new  commissioner  districts,  while  I  have  no  authority  to  give  any  of- 
ficial opinion  that  would  be  binding  upon  any  one,  yet  I  have  no  objection  to  indi- 
cating my  views  upon  the  subject.  In  case  there  should  be  any  controversy  be- 
tween different  claimants  to  the  same  office,  on  complaint  being  properly  made  to 
me  it  would  then  become  my  duty,  in  case  my  judgment  should  deem  best,  to  insti- 
tute proceedings  to  settle  the  controversy  in  the  courts,  which  I  should  do.  In  the 
mean  time,  from  the  facts  presented,  my  judgment  is  that  the  new  board,  after  Jan- 
uary next,  will  consist  of  the  following  persons:  For  District  No.  1,  Mr.  J.  Frank 
Enfield;  for  District  No.  2,  Mr.  Edmund  Grimes;  for  District  No.  3,  Mr.  William 
Carncross;  for  District  No.  4,— in  this  district  it  seems  to  me  there  will  be  a  va- 
cancy, inasmuch  as  I  understand  that  there  was  no  election  for  this  district  last  fall, 
and  the  only  Commissioner  resident  now  in  the  new  district  lives  in  Arlington, 
which  was  a  part  of  the  old  District  No.  5.  Under  these  circumstances  he  cannot 
hold  over  as  a  Commissioner  for  the  new  District  No.  4.  For  District  No.  5,  the 
person  elected  last  fall  for  this  district  is  entitled  to  the  office. 

St.  Paul,  December  29th,  1871.  F.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Supt.  of  Pub.  Inst. : 

Dear  Sir:  Several  questions  have  recently  been  submitted  to  me  relative  to 
matters  connected  with  common  schools,  involving  a  construction  of  portions  of  our 
school  laws,  which  I  will  proceed  to  aiTswer  in  the  order  presented: 

Fi7-st.  What  are  the  relative  powers  and  duties  of  trustees  and  teachers  in  refer- 
ence to  the  discipline  and  management  of  schools,  tlie  modes  of  teaching,  and  the, 
branches  of  study  which  any  given  pupil  may  be  required  to  pursue? 

For  insubordination,  immorality,  or  infections  disease,  the  Board  of  Trustees  may 
expel  any  scholar.     Section  33,  div.  13,  Haynes'  Comp. 

By  section  11  it  is  made  the  duty  of  each  member  of  the  board,  at  least  once  in 
each  term,  to  visit  the  schools,  and  give  such  advice  to  the  teacher  as  may  be  for 
the  benefit  of  the  school,  and  they  are  intrusted  by  section  10  with  the  general 
charge  of  the  interests  of  the  schools  and  school-houses  in  their  districts,  and  are 
specially  authorized  by  section  12  to  employ  teachers  having  the  requisite  certificate 
of  qualification.  These  are  the  principal  provisions  bearing  upon  the  questions  under 
consideration,  and  they  seem  to  leave  no  doubt  that  with  the  single  exception  of  the 
power  of  expulsion  for  the  causes  specified  in  the  statute,  the  authority  of  the  trus- 
tees over  the  interior  management  of  the  schools  is  solely  advisory  in  its  character. 
The  responsibility  for  the  correct  government  and  discipline  of  the  scliool,  as  well 
as  the  adoption  of  such  methods  of  teaching  as  seem  best  calculated  to  promote  the 
advancement  of  the  scholars  in  their  several  branches  of  study,  rests  solely  with 
the  teacher.    Of  course  there  ought  and  always  will  be  a  mutual  interchange  of 
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views,  and  a  cordial  co-operation  between  teacher  and  trustees  in  all  these  matters,, 
whenever  a  proper  regard  is  had  to  the  important  interests  intrusted  to  their 
charge.  The  law  prescribes  what  studies  shall  and  what  may  be  taught  in  our  com- 
mon schools,  as  well  as  the  text-books  to  be  used;  and  in  determining  within  this 
limit  what  particular  study  any  pupil  shall  pursue,  the  teacher  always  ought  to  con- 
sult the  wishes  of  its  parent  or  guardian,  and  conform  to  them  so  far  as  practicable, 
having  due  regard  to  the  present  attainments  and  proficiency  of  the  pupil,  and  the 
general  interests  of  the  school. 

Second.  Have  school  trustees  power  to  purchase  school  apparatus  or  outline  maps, 
when  no  funds  have  been  provided  and  no  vote  had  by  the  district  authorizing  the- 
same? 

The  general  rule  governing  trustees  in  the  discharge  of  their  official  duties  is  that 
they  can  exercise  no  powers  except  such  as  are  conferred  in  express  terms  or  by 
necessary  implication  by  some  statLitory  provision. 

Sections  10-12,  inclusive,  (division  13,  Haynes' Compilation,)  relate  to  the  powers 
and  duties  of  the  trustees  as  a  board,  and  section  13  to  those  of  a. director.  If  the 
power  claimed  exists  anywhere,  it  must  be  found  in  someone  of  these  sections.  Bear- 
ing in  mind  that  sound  rule  of  construction  which  Chief  Justice  Black  says  "  is  a 
universal  rule  of  construction,  founded  in  the  clearest  reason,  that  general  words 
in  a  statute  are  strengtliened  by  exceptions,  and  weakened  by  enumeration," it  seems, 
to  me  exceedingly  doubtful  wliether  the  power  exists.  After  saying  that  "the 
Board  of  Trustees  in  that  capacity  shall  have  the  general  charge  of  the  interests  of 
schools  and  school-houses  in  their  district,"  the  Legislature  goes  on  to  enumerate  the- 
particular  powers  which,  under  certain  circumstances,  the  board  may  exerwse,  to- 
wit :  To  lease  or  purchase  a  site  for  a  school-house,  etc. ;  to  build,  hire,  or  purchase  a 
school-house:  To  sell  or  exchange  the  same;  to  open  more  than  one  school;  to  grade 
the  same ;  to  advise  the  teachers ;  and  furnish  to  the  voters  of  the  district  an  esti- 
mate of  expenses  of  the  scliool,  including  all  things  necessary  for  the  coming  year; 
and  to  employ  teachers.  Sections  10,  11,  and  12.  These  comprise  all  the  express 
powers  conferred  upon  the  board  by  these  sections.  Section  13  requires  the  director 
to  provide  fuel,  in  case  the  district  does  not,  at  its  annual  meeting ;  and  to  furnish  all 
things  necessary  for  tlie  school-house  during  the  time  a  school  should  be  kept 
therein,  etc. 

It  is  quite  apparent  that  the  power  to  purchase  school  apparatus  is  not  in  express 
terms  embraced  in  any  of  these  provisions,  and  the  fact  that  the  general  clause  in 
section  10  in  regard  to  the  board  having  "the  general  charge  of  the  interests  of 
schools  and  school-houses,"  is  followed  by  provisions  carefully  enumerating  the 
powers  which  they  may  exercise,  militates  very  strongly  against  any  attempt  to 
imply  the  power  from  that  clause.  Does  it  exist  in  the  clause  imposing  the  duty 
upon  the  director  "  to  furnish  all  things  necessary  for  the  school-house  during  the 
time  the  school  shall  be  kept  therein  ?"  This  section  does  not  simply  confer  a 
power  upon  thedirector  to  "furnish  all  things  necessary,"  etc.,  leaving  it  discretion- 
aiy  witli  him  whether  to  exercise  it  or  not,  but  makes  it  his  absolute  duty  to  do  it. 
Now  is  it  clearly  a  necessary  implication  that  outline  maps  and  school  apparatus  are- 
embraced  among  the  necessary  things  which  the  director  must  furnish  for  the 
school-house?  It  seems  to  me  not;  if  so,  every  director  in  the  discharge  of  his  duty 
should  do  it.  It  seems  to  me  that  this  clq,use  merely  relates  to  such  things  as  are 
necessary  for  the  school-house  in  order  to  make  it  fit  and  suitable  for  use  and  occu- 
pancy as  such,  and  without  which  it  could  not  be  healthy  and  comfortably  used. 
This  view  is  strengthened  by  a  consideration  of  section  26,  which  in  express  terms 
gives  to  the  voters  of  the  district  the  power  to  raise  money  to  provide  the  school- 
house  with  necessary  furniture  and  appendages,  and  to  purchase  or  increase  a  library 
and  school  apparatus.  This  plainly  raises  a  distinction  between  necessary  furniture- 
and  appendages  on  the  one  hand,  and  a  library  and  school  apparatus  on  the  other, 
and  requires  a  specific  tax  to  be  raised  for  each. 

Hence  my  judgment  is  that  school-district  trustees  would  find  it  the  more  safe 
and  prudent  course  not  to  purchase  outline  maps  or  school  apparatus  without  first 
having  the  funds  expressly  provided  for  that  purpose  by  the  district.     In  regard  to- 
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the  consequences  likely  to  attach  to  those  offlcers  who  have  already  made  such  pur- 
chases, that  is  a  question  properly  belonging  to  the  courts  to  determine.  No  decis- 
ion of  mine  can  in  any  way  affect  their  liabilities. 

Third.  Have  County  Treasurers,  when  there  is  no  school  money  in  the  treasury 
for  a  certain  district,  a  right  to  pay  out  funds  of  the  county  on  district  orders  ac- 
cepted by  the  treasurer  of  the  district,  and  held  by  teachers  and  others,  holding 
them  himself  until  school  money  accrues  for  that  district,  and  then  charging  the 
interest  that  has  accrued  on  the  order  to  the  district,  and  counting  the  order  as  so 
much  cash  in  settling  with  the  district?  I  answer,  empliatically,  no;  and  the  prac- 
tice referred  to  of  County  Treasurers  redeeming  district  orders  out  of  district 
funds  on  hand,  instead  of  paying  those  funds  over  to  the  district  treasurer,  is  rep- 
rehensible, as  liable  to  abuse,  and  ought  to  be  discontinued. 

Fourth.  In  regard  to  the  subject  of  holidays,  and  the  meaning  of  the  term  "  month,'' 
as  used  in  section  12  of  division  13,  Ilaynes'  Compilation,  our  school  laws,  I  regret 
to  say,  do  not  recognize  the  existence  of  the  former,  with  the  exception,  perhaps,  of 
of  the  twenty-second  of  February.  As  to  the  term  "  month,"  it  means  four  full 
weeks,  with  five  working  days  in  each  week,  and  not  twenty  consecutive  days,  ex- 
cluding Sundays.  The  manifest  object  of  the  provision  is  to  secure  a  respite  from 
labor  of  one  day  in  each  week  besides  Sunday. 

St.  Paul,  February  7th,  1872.  F.  E.  E.  CORNELL,  Atty.  Gen. 


Hon.  A.  J.  Edgerton,  Hailroad  Commissioner: 

Deae  Sir:  In  order  to  enable  one  railroad  company  to  enter  upon  the  right  of 
way  or  road-bed  of  another  railroad  corporation  for  the  purpose  of  extending  its 
line,  and  occupying  with  its  tracks  any  portion  of  such  right  of  way,  such  company 
must  first  obtain  from  the  Legislature  express  authority  so  to  extend  its  line,  to- 
gether with  the  right  for  that  purpose  to  condemn  the  necessary  right  of  way  and 
other  property.  In  case  it  has  such  power  derived  from  the  Legislature  it  can  ex- 
ercise it ;  otherwise  not,  inasmuch  as  the  right  to  take  private  property  for  public 
use  can  only  be  exercised  under  legislative  authority.  As  to  the  second  question, 
whether  a  railroad  corporation,  authorized  by  its  charter  to  build  a  particular  line 
of  road  and  to  condemn  property  for  that  purpose,  can,  after  the  location  and  com- 
pletion of  such  line,  extend  the  same  and  condemn  property  therefor  without  addi- 
tional legislative  authority,  I  answer  it  in  the  negative.  When  a  company  has  once 
fixed  the  location  of  its  road  and  built  it,  its  power  to  relocate  or  extend  its  line, 
and  for  that  purpose  to  occupy  the  land  of  another,  or  of  a  public  street,  ceases.  1 
Redfield  on  the  Law  of  Railways,  390  and  391,  and  cases  there  cited. 

St.  Paul,  February  9th,  1872.  F.  B.  E.  CORNELL,  Atty.  Gen. 


To  the  Honorable,  the  Senate  of  the  State  of  Minnesota : 

Referring  to  the  resolution  of  your  honorable  body  requesting  an  examination 
into  the  validity  of  the  transfer  of  certain  lands  therein  described,  in  the  counties 
of  Waseca  and  Blue  Earth,  by  the  agents  of  the  government  of  the  United  States, 
to  private  individuals,  the  legal  rights  of  the  State  in  relation  thereto,  and  a  report 
as  to  what  legislation,  if  any,  is  necessary  to  enable  the  State  to  recover  the  value 
of  said  lands,  or  otherwise  maintain  its  legal  rights  respecting  them,  I  have  the 
honor  to  report  that  in  my  opinion  no  legislation  is  needed  to  enable  the  State  fully 
to  protect  and  enforce  all  her  legal  rights  to  any  of  these  lauds.  If  they  belong  to 
the  State,  no  act  of  any  agent  of  the  United  States,  assuming  to  convey  the  same, 
can  in  any  way  prejudice  or  affect  her  title,  and  any  person  entering  upon  their 
possession  can  be  ejected  at  the  instance  of  the  State  and  made  to  respond  in  dam- 
ages for  all  injury  done  or  waste  committed. 
In  reference  to  the  remaining  question  involved  in  the  inquiry  which  relates  to  the 
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condition  of  the  title,  a  difference  of  opinion  has  existed  between  the  State  and 
Federal  authorities,  which  is  fully  adverted  to  by  the  State  Auditor  in  his  annual 
report  submitted  to  the  Legislature  in  1871,  to  which  I  would  respectfully  call  the 
attention  of  your  honorable  body,  in  order  to  a  more  full  understanding  of  the  mer- 
its of  the  controversy. 

By  the  organic  act  of  March  3,  1849,  it  is  provided  "that  when  the  lands  in  the 
Territory  shall  be  surveyed,  *  *  *  sections  16  and  36  in  each  township  *  *  * 
shall  be,  and  the  same  are  hereby,  reserved  for  the  purpose  of  being  applied  to 
schools  in  said  Territory,  and  in  the  State  and  Territories  hereafter  to  be  created  out 
of  the  same." 

Prior  to  the  survey,  a  treaty  was  made  on  the  twenty-seventh  of  February,  1855, 
with  the  Winnebago  Indians,  wliereby  a  tract  of  laud  in  Blue  Earth  county,  embrac- 
ing the  lands  in  question,  was  given  to  said  Indians  for  a  permanent  home,  in  lieu 
of  other  lands  ceded  by  them  to  the  United  States,  and  the  reservation  thus  estab- 
lished remained  until  the  act  of  February  21,  1863,  providing  for  their  removal  and 
the  sale  of  the  lands  for  their  benefit.  By  the  enabling  act  of  February  26,  1857, 
sections  16  and  36  in  every  township  of  public  lands  in  the  State,  or  in  case  any 
part  thereof  had  been  sold  or  otherwise  disposed  of,  other  lands  equivalent  thereto, 
were  granted  to  the  State  for  the  use  of  schools.  It  is  claimed  by  the  Commissioner 
of  the  General  Land-offlce  of  the  United  States  that  the  organic  act  did  not  operate 
as  a  grant  or  dedication,  but  only  as  a  reservation  of  the  school-section  lands,  which 
the  National  Government  was  at  liberty  to  disregard  at  any  time  before  the  actual 
survey;  that  in  the  exercise  of  this  legal  right  was  established  the  Winnebago  res- 
ervation, in  February,  1855,  whereby  these  lands  were  taken  oiit  of  the  category  of 
public  lands  remaining  in  that  condition  at  the  time  of  the  passage  of  the  enabling 
act;  they  were  not  affected  by  any  of  its  provisions  relating  to  the  granting  of  lands 
for  scliool  purposes. 

It  has  been  claimed,  on  behalf  of  the  State,  that  section  18  of  the  organic  act  oper- 
ated iis  a  dedication  of  sections  16  and  36  for  the  purposes  therein  indicated,  so  that 
it  was  not  within  the  power  of  the  United  States  to  direct  them  to  any  other  use. 
This  point  was  presented  to  the  United  States  Supreme  Court  for  its  consideration  in 
the  case  of  the  State  vs.  Batchelder;  but  the  court,  not  deeming  its  adjudication 
necessary  in  the  determination  of  that  case,  declined  to  consider  it,  or  to  intimate 
any  opinion  in  reference  to  it.  Hence,  it  remains  as  yet  an  open  question ;  and,  al- 
though freely  according  very  great  respect  to  the  position  assumed  by  the  State  in 
that  case,  yet  I  do  not  regard  an  ultimate  favorable  decision  by  the  Federal  Supreme 
Court  as  sufficiently  certain  to  warrant  a  litigation,  at  least  until  after  Congress  shall 
have  declined  equitably  to  settle  the  matter  in  controversy  by  an  act  authorizing 
the  selection  of  other  lands  to  make  good  the  deficiency  occasioned  by  the  sale  of 
the  school  sections  included  in  the  Winnebago  reservation.  That  Congress  would 
pass  such  an  act  upon  a  proper  presentation  of  the  facts  by  the  Legislature  of  tlie 
State,  I  have  no  reason  to  doubt. 

St.  Paul,  February  18th,  1872.  F.  E.  E.  CORNELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Superintendent  Pub.  Inst. : 

Sir:  In  April  last  school-district  No.  167,  Filmore  county,  was  formed  from 
parts  of  districts  Nos.  82  and  33,  and  was  fully  organized  in  May  following.  The 
clerk  of  such  new  district  duly  made  and  returned  to  the  County  Auditor,  pursu- 
ant to  tlie  provisions  of  chapter  1,  Gen.  Laws  1870,  an  enumeration  of  the  scholars 
residing,  on  the  last  day  of  September,  1870,  within  the  territorial  limits  of  the  new 
district;  but  the  clerks  of  the  old  districts  neglected  to  take  any  such  census,  as  re- 
spected their  districts,  after  such  change. 

Under  this  state  of  facts  it  was  clearly  the  duty  of  the  County  Auditor,  in  making 
the  apportionment  of  the  school  funds  among  the  several  districts  of  his  county  in 
October,  1871,  to  set  apart  to  school  district  No.  167  its  proportion  thereof,  accord- 
ing to  the  enumeration  returned  by  its  clerk,  and  to  draw  his  order  therefor  on  the 
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County  Treasurer  in  favor  of  the  district  whenever  required,  deducting  the  sum  so 
found  belonging  to  the  new  district  from  the  amount  which  the  old  districts  would 
have  been  entitled  to  on  the  basis  of  their  annual  reports  of  1870 ;  the  remainder 
would  belong  to  districts  Nos.  32  and  33  after  the  change,  to  be  divided  between 
them  whenever  their  clerks  should  see  fit  to  return  the  enumeration  required  by  the 
law  of  1870.  Until  this  was  done  no  apportionment  could  legally  be  made  as  re- 
spects those  districts.  The  action  of  the  County  Auditor  in  refusing  to  make  any 
apponioimient  to  district  167,  was  clearly  erroneous,  and  makes  him  responsible  to 
the  district  for  tlie  amount  to  which  it  was  entitled,  a  responsibility  which  the 
courts  will  enforce  on  a  proper  application. 
St.  Paul,  March  11th,  1872.  F.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  H.  B.  "Wilson,  State  Superintendent  Pub.  Inst. 

Sie:  I  have  examined  the  papers  referred  to  me  by  joint  school-district  No.  69, 
Olmsted  and  Mower  counties,  and  find  no  difficulty,  upon  the  facts  as  therein  stated, 
in  coming  to  the  conclusion  that  the  site  designated  for  a  school-house  at  the  spe- 
cial meeting  is  valid  and  binding  upon  the  district  and  its  officers.  The  power  to 
select  a  site  for  a  school-house  rests  alone  with  the  legal  voters  of  the  district. 
When  lawfully  assembled,  either  at  an  annual  or  special  meeting,  they  can  exercise 
this  power,  when  it  is  specified  as  one  of  the  objects  of  the  meeting,  as  seems  to 
have  been  done  in  this  case.  When  the  requisite  notice  of  a  special  meeting  lias 
been  given  and  posted,  the  mere  fact  that  the  notices  were  torn  down  by  some 
one  wrongfully  will  not  vitiate  the  meeting,  especially  when  they  were  replaced 
as  soon  as  such  fact  became  known. 

When  a  site  is  designated  by  the  voters  it  becomes  the  duty  of  the  trustees  to 
purchase  the  same,  out  of  funds  provided  for  the  purpose,  and  they  should  see  that 
the  district  gets  a  perfect  title.  The  school-house  must  be  built  on  such  a  site. 
Regarding  the  plan  of  the  building,  and  the  person  to  be  employed  in  constructing, 
the  district  may  advise,  but  cannot  control  the  judgment  or  action  of  the  trustees, 
provided  they  keep  within  the  means  authorized  to  be  raised  and  expended  for  that 
purpose.  Whenever  any  duty  is  imposed  upon  the  trustees  which  they  refuse  to 
perform,  the  proper  remedy,  in  most  cases,  is  by  mandamus  to  compel  it. 

St.  Paul,  March  11th,  1872.  P.  R.  E.  CORNELL,  Atty.  Gen. 


M.  T.  riower,  Adjutant  General : 

Dear  Sir:  Referring  to  yours  of  the  twentieth  inst.  regarding  the  matter  of 
taxes  assessed  against  persons  who  are  members  of  uniformed  companies,  in  disre- 
gard of  the  provisions  of  section  3  of  chapter  22  "of  the  General  Laws  of  1870,  as 
amended  by  act  of  March,  1871,  the  act  should  be  treated  by  all  executive  officers  as 
valid  until  declared  invalid  by  some  court  of  competent  jurisdiction.  Questions  as 
to  the  constitutionality  of  a  law  properly  enacted  by  the  Legislature,  and  approved 
by  the  Governor,  belong  exclusively  with  the  courts,  and  whatever  view  an  execu- 
tive or  administrative  officer  may  entertain  concerning  it  should  not  interfere,  ex- 
cept in  extreme  cases,  in  enforcing  the  same.  In  case,  however,  any  member  may 
feel  aggrieved  by  reason  of  what  he  deems  an  improper  levy,  his  only  remedy  is  by 
resort  to  the  courts. 

St.  Paul,  May  25th,  1872.  F.  R.  E.  CORNELL,  Atty.  Gen. 


His  Excellency,  Horace  Austin,  Governor: 

Sib:    Yours  of  the  twenty-second  inst.  is  before  me,  submitting  for  my  consid- 
eration the  following  question :  "  Does  not  the  language  and  provisions  of  section 
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46  of  chapter  120,  General  Statutes,  imply,  if  not  absolutely  require,  that  the  letting 
should  be  a  public  one ;  and,  if  so,  is  it  still  in  force,  or  has  that  section,  or  that 
provision  of  the  section,  been  repealed  by  chapter  10  of  the  General  Laws  of 
1866?  "  Section  46  authorizes  the  inspectors  and  warden  "  to  lease  the  shops,  etc., 
to  parties  from  whom  they  obtain  the  highest  and  best  price."  This  language 
confers  the  power  to  lease  and  imposes  the  duty  upon  the  inspectors  and  warden  of 
obtaining  the  highest  and  best  price,  and  leasing  to  such  parties  as  will  give  the 
State  the  highest  and  best  price.  The  section,  however,  is  silent  in  regard  to  the 
manner  in  which  the  letting  board  shall  ascertain  what  parties  will  give  the  high- 
est and  best  price.  It  prescribes  no  particular  means  which  the  inspectors  and  ward- 
ens must  adopt  to  satisfy  themselves  of  this  fact.  It  only  requires  that  they 
should  be  governed  in  their  action  by  the  highest  and  best  price  they  can  obtain, 
leaving  it  entirely  to  their  discretion  to  adopt  such  means  to  learn  this  fact  as  they 
may  deem  best.  Hence,  I  do  not  regard  a  public  letting  as  essential  to  the  validity 
of  the  contract,  whether  the  provision  of  section  46  in  regard  to  the  price  still  re- 
mains in  force,  or  has  been  repealed  by  the  act  of  March  1,  1866. 
St.  Paul,  July  24th,  1872.  F.  E.  E.  CORNELL,  Atty.  Gen. 


His  Excellency,  Horace  Austin,  Governor : 

Sir:  The  bill  referred  to  me  for  consideration,  entitled  "An  act  to  authorize  the 
village  of  Kasson,  in  the  county  of  Dodge,  and  State  of  Minnesota,  to  issue  bonds 
in  aid  of  building  a  steam  flouring-mill  within  that  village,"  seems  obnoxious  to 
objections  of  a  constitutional  character.  Upon  obtaining  the  consent  of  a  majority 
of  the  electors  of  the  village,  the  bill  authorizes  an  issue  of  bonds  to  the  extent  of 
$10,000,  "  to  aid  in  the  building  of  a  steam  flouring-mill  to  be  located  in  said  vil- 
lage," and  provides  for  the  payment  of  such  bonds  by  taxation  upon  the  property 
of  such  village.  It  provides  for  the  donation  of  the  bonds  or  their  proceeds,  or 
the  loan  of  the  same,  as  the  village  authorities  may  deem  best,  to  any  person  or 
persons  with  whom  they  may  be  able  to  contract  for  the  erection  of  such  flouring- 
mill.  Whether  such  mill,  when  erected,  is  to  become  the  property  of  the  village, 
subject  to  its  future  use,  control,  and  disposition,  or  whether  it  is  to  be  the  private 
property  of  the  persons  erecting  it,  seems  to  be  left  by  the  terms  of  the  bill  some- 
what in  doubt.  Whichever  may  be  the  fact  is  not  very  important,  however,  save 
in  this  respect:  If  it  is  intended  that  the  village  shall  own,  control,  and  operate 
the  mill,  it  would  be  obnoxious  ,to  the  objection  that  such  an  enterprise  does  not 
fall  within  any  of  those  municipal  and  town  purposes  for  which  alone  a  municipal 
corporation  can  be  created  under  our  constitution.  The  principal  and  underlying 
objection  to  this  bill,  however,  is  this:  the  enterprise  in  aid  of  which  the  taxing 
power  is  sought  to  be  exercised,  is  one  purely  of  a  private  character,  and  is  in  no 
just  sense  such  a  public  purpose  as  to  justify  the  state  in  the  exercise  of  preroga- 
tive power. 

In  the  language  of  Chief  Justice  Black,  in  the  Sharpless  case,  "  the  Legislature 
has  no  constitutional  right  to  create  a  public  debt,  or  to  lay  a  tax,  or  to  authorize 
any  municipal  corporation  to  do  it,  in  order  to  raise  funds  for  a  mere  private  pur- 
pose. This  would  not  be  legislation.  Taxation  is  a  mode  of  raising  revenue  for  _ 
public  purposes.  When  it  is  prostituted  to  objects  no  way  connected  with  the  pub-  ' 
lie  interests  or  welfare,  it  ceases  to  be  taxation  and  becomes  plunder.  Transferring 
money  from  the  owners  of  it  into  the  possession  of  those  who  have  no  title  to  it, 
though  it  be  done  under  the  name  of  and  form  of  a  tax,  is  unconstitutional  for  all 
the  reasons  which  forbid  the  Legislature  to  usurp  any  other  power  not  granted  to 
them."  Our  own  Supreme  Court,  in  a  recent  decision,  (Davidson  &  AUis  vs.  The 
Board  of  County  Commissioners  of  Bamsey  County,)  defines  taxation  to  be  ''  pe- 
cuniary charges  imposed  by  the  legislative  power  of  the  State  upon  property  to  raise 
money  for  public  purposes ;"  citing,  with  approbation,  the  doctrines  enunciated  in 
the  Sharpless  case  as  applicable  to  the  question  of  legislative  power  under  our  own 
State  constitution  and  expressly  adopting  as  its  own  the  expression  of  the  Chief  Jus- 
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i,ice  in  that  case,  "  that  a  law  authorizing  taxation  for  any  other  than  public  pur- 
poses is  void."  If  the  erection  of  a  steam  flouring-mill  and  the  manufacture  of 
flour  for  purposes  of  private  gain  can  by  any  process  of  reasoning  be  established  as 
a  "public  purpose"  within  the  meaning  of  those  terms  as  used  in  defining  the  limits 
of  the  power  of  taxation,  then  by  the  same  process  of  reasoning  it  will  not  be  diffi- 
cult to  convert  every  cheese-factory,  machine-shop,  saw-mill,  hotel,  bank,  and  dry 
goods  establishment  in  the  State  into  public  enterprises,  inviting  and  demanding 
governmental  aid  and  assistance.  I  am  clearly  of  the  opinion  that  the  act  in  ques- 
tion is  beyond  the  scope  of  legislative  power. 

St.  Paul,  February  4th,  1873.  ^.  E.  E.  COKNELL,  Atty.  Gen. 


His  Excellency,  Horace  Austin,  Governor  of  Minn. : 

Sir:  Referring  to  yours  of  the  sixth  inst.,  just  received,  it  seems  to  me  quite 
clear  that  the  provisions  of  section  5,  art.  9,  of  the  constitution  are  wholly  inappli- 
cable to  loans  authorized  to  be  made  under  the  recent  amendment  to  that  article  by 
the  addition  thereto  of  a  new  section  designated  as  section  14.  The  debts  author- 
ized to  be  contracted  under  sections  5  and  6  are  for  extraordinary  expenditures,  and 
must  be  paid  within  10  years  after  the  passage  of  the  law  authorizing  their  creation, 
while  those  authorized  by  section  14  must  be  for  the  specific  purposes  therein  named, 
and  the  bouds  issued  therefor  must  be  payable  in  not  less  than  10  nor  more  than  30 
years  from  the  date  of  the  same,  at  the  option  of  the  State.  The  language  of  these 
sections  is  so  plain  as  to  leave  no  room  for  construction.  The  two  classes  of  debts 
are  entirely  dissimilar,  and  the  provisions  governing  the  one  have  no  application 
whatever  to  the  other. 

St.  Paul,  Eebiuary  8th,  1873.  P.  B.  E.  CORNELL,  Atty.  Gen. 


To  His  Excellency,  Horace  Austin,  Governor  of  Minnesota : 

Sir:  In  the  matter  of  the  extradition  of  one  George  T.  B.  Garvie,  upon  requisition 
of  his  excellency,  the  Governor  of  the  Commonwealth  of  Massachusetts,  referred  to 
me  by  your  excellency,  I  have  come  to  the  conclusion,  after  a  somewhat  careful  ex- 
amination, that,  upon  the  papers  presented,  you  have  no  jurisdiction  to  issue  a  war- 
rant in  compliance  with  such  requisition.  The  demand  is  that  the  said  Garvie 
should  be  delivered  over  to  the  agent  of  the  Executive  of  Massachusetts  as  a  fugitive 
from  justice,  pursuant  to  the  provision  of  section  2,  art.  4,  of  the  constitution  of 
the  United  States,  and  the  act  of  Congress  passed  to  carry  that  article  into  effect. 
The  constitutional  provision  is  in  these  words:  "A  person  charged  in  any  State  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice,  and  be  found  in  another 
State,  shall,  on  demand  of  the  executive  authority  of  the  State  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of  the  crime."  Under 
this  article,  one  of  the  essential  facts  to  be  established,  in  order  to  authorize  the' Ex- 
ecutive of  the  State  where  the  crime  is  charged  to  have  been  committed  to  make 
the  demand,  is  that  the  party  so  charged  has  fled  from  the  State;  that  he  is  a  fugi- 
tive from  the  justice  of  the  State  whose  laws  have  been  violated.  Ex  parte  Joseph 
Smith,  3  McLean,  121;  5  Cal.  238;  23  Cal.  585.  This  fact  must  be  made  to  appear 
by  affidavit  of  competent  legal  evidence  presented  to  the  Governor  making  the  de- 
mand as  the  foundation  for  his  action.  He  has  no  power  to  determine  the  fact,  ex- 
cept upon  some  competent  evidence.  No  statutory  provision  nor  rule  of  law.  of 
which  I  am  aware,  makes  his  certificate  evidence  of  the  fact ;  hence,  the  mere  recital 
in  his  requisition  that  the  party  charged  has  fled,  or  is  a  fugitive  from  the  justice  of 
his  State,  unsupported  by  any  legal  proofs  to  that  effect,  is  wholly  insufficient  to 
warrant  him  in  making  the  demand,  or  to  justify  the  Executive  upon  whom  the  de- 
mand is  made  in  responding  thereto,  by  issuing  his  warrant  for  the  arrest  and  ren- 
•dition  of  the  alleged  criminal.    3  McLean,  and  the  other  cases  above  cited. 
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Whether  in  a  case  where  it  appears  from  the  requisition  that  such  evidence  has 
been  legally  presented  to  the  Executive  making  the  demand,  which  he  has  consid- 
ered and  acted  upon,  and  from  which  he  has  determined  the  existence  of  such  fact, 
such  conclusions  would  be  binding  on  the  Executive  to  whom  the  requisition  is  ad- 
dressed, and  whether  such  proofs,  or  properly  authenticated  copies  thereof,  should 
accompany  the  requisition,  are  not  questions  necessary  to  be  considered  in  this  case, 
inasmuch  as  it  does  not  appear  from  the  recitals  in  the  requisition  or  otherwise  that 
his  excellency,  the  Governor  of  Massachusetts,  has  ever  had  presented  to  him  for 
his  consideration  any  legal  evidence  whatever  going  to  establish  the  alleged  fact 
that  the  said  Garvie  is  a  fugitive  from  the  justice  of  said  State  of  Massachusetts,  or 
that  he  has  ever  acted  upon  any  such  evidence  in  determining  this  question.    The 
case  of  Joseph  Smith,  the  Mormon  prophet  above  cited,  was  determined  on  habeas 
corpus  by  the  circuit  court  of  the  United  States  in  the  State  of  Illinois,  after  very 
elaborate  argument  and  careful  consideration  by  the  court,  and  is  entitled  to  great 
weight,  inasmuch  as  it  is  an  exposition  by  a  federal  court  of  the  duties  and  powers 
of  State  Executives  under  this  clause  of  the  federal  constitution,  and  the  act  of  Con- 
gress to  carry  the  same  into  effect.    Upon  the  affidavit  of  one  Boggs,  charging  that  an 
assault  had  been  made  upon  him  at  his  home  in  Independence,  Missouri,  by  shoot- 
ing him  with  intent  to  kill,  and  also  charging,  upon  his  information  and  belief,  that 
said  Smith,  then  a  resident  and  citizen  of  Illinois,  was  an  accessory  before  the  fact, 
the  Governori  of  Missouri  issued  his  requisition  to  the  Governor  of  Illinois  for  his 
arrest  and  rendition  as  a  fugitive  from  justice.     The  requisition  recited  as  follows: 
"  Whereas,  it  appears  by  the  annexed  document,  [the  affidavit,]  which  is  hereby  cer- 
tified to  be  authentic,  that  one  Joseph  Smith  is  a  fugitive  from  justice,  charged  with 
being  accessory  before  the  fact  to  an  assault  with  intent  to  kill,     *     *    *    in  this 
State,  and  it  is  represented  to  the  executive  department  of  this  State  has  fled  to  the 
State  of  Illinois."    In  response  to  the  demand  the  Governor  of  Illinois  issued  his 
warrant  for  the  arrest  of  Smith,  reciting  that "  Whereas,  Joseph  Smith  stands  charged 
by  the  affidavit  of  Lilburn  W.  Boggs  with  being  accessory  before  the  fact  to  an 
assault  with  intent  to  kill,  made  by  one  O.  P.  Eockwell  on  Lilburn  W.  Boggs,  on 
the  night  of  the  sixth  day  of  May,  1842,  at  the  county  of  Jackson,  in  the  State  of  Mis- 
souri, and  that  the  said  Joseph  Smith  has  fled  from  the  justice  of  said  State  and 
taken  refuge  in  the  State  of  Illinois."    In  reference  to  the  recital  of  facts  in  the 
requisition  and  warrant,  the  court  say  "  those  facts  do  not  appear  by  the  affidavit 
of  Boggs.    On  the  contrary,  it  does  not  assert  that  Smith  was  accessory  to  0.  P. 
Kockwell,  nor  that  he  had  fled  from  the  justice  of  the  State  of  Missouri.    The 
court  can  alone  regard  the  facts  set  forth  in  the  affidavit  of  Boggs  as  having  any 
legal  existence.    The  misrecitals  and  overstatements  in  the  requisition  and  warrant 
are  not  supported  by  any  oath,  and  cannot  be  received  as  evidence  to  deprive  a  cit- 
izen of  his  liberty  and  transport  him  to  a  foreign  State  for  trial."     The  court  also 
says,  in  giving  its  opinion:  "  It  must  appear  (from  the  affidavit)  that  he  fled  from 
Missouri  to  authorize  the  Governor  of  Missouri  to  demand  him,  as  none  other  than 
the  Governor  of  the  State  from  which  he  fled  can  make  the  demand." 

There  is  nothing  in  the  requisition  in  this  case  in  any  manner  indicating  that  the 
Governor  issuing  it  has  ever,  upon  any  evidence  before  him,  determined  or  even 
passed  upon  the  question  whether  Garvie  had  ever  fled  from  the  State  of  Massa- 
chusetts, or  become  a  fugitive  from  its  justice.  All  that  is  said  upon  that  subject 
is  tliis :  "  The  undersigned.  Governor  of  the  Commonwealth  of  Massachusetts,  would 
inform  your  excellency  (the  Governor  of  Minnesota)  that  George  T.  B.  Garvie,  of  Yar- 
mouth, N.  S.,  charged  with  the  crime  of  larceny  of  money,  (as  will  more  fully  ap- 
pear by  the  copy  of  complaint,  warrant,  and  affidavits  hereto  annexed,  which  I  cer- 
tify to  be  authentic,)  is  a  fugitive  from  justice,  and  now  supposed  to  be  within  the 
limits  of  the  State  of  Minnesota,  viz.,  Minneapolis,  in  confinement."  How  or  when 
the  Executive  obtained  the  information  which  he  seeks  to  communicate,  viz.,  that 
the  said  Garvie,  of  Yarmouth,  "N".  S.,  is  a  fugitive  from  justice,  is  not  disclosed.  No 
reference  wliatever  is  made  to  any  of  the  papers  accompanying  the  requisition  as 
bearing  in  any  manner  upon  the  question.  Reference  is  made  to  such  papers  in 
the  parenthesis  for  the  purpose  of  making  it  more  fully  to  appear  that  Garvie  is 
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charged  with  the  specified  crime,  but  not  that  he  is  a  fugitive.  The  place  from 
■which  he  is  a  fugitive  from  justice  is  not  indicated,  so  far  as  the  requisition  is  con- 
cerned, unless  it  may  be  inferred  from  the  "  descriptio  personce  "  g,ppended  to  Garvie's 
name,  indicating  that  Yarmouth,  in  Nova  Scotia,  is  his  place  of  residence.  Clearly- 
such  information,  even  though  properly  supported  by  affidavit  that  the  said  George 
T.  B.  Garvie  is  a  fugitive  from  justice  from  Nova  Scotia,  or  some  place  not  named, 
would  not  be  sufficient  to  warrant  your  excellency  to  issue  a  warrant  in  response  to 
a  demand  from  the  Executive  of  Massachusetts.  The  accompanying  compliint, 
warrant,  and  affidavit,  referred  to  in  the  requisition  for  the  purpose  of  showing 
more  fully  the  nature  of  the  charge,  throw  no  additional  light  upon  the  question. 

The  complaint  taken  and  sworn  to  before  the  Municipal  Court  of  the  city  of  Bos- 
ton, the  thirteenth  of  January,  1873,  charges  the  commission  of  the  crime  against  one 
George  T.  B.  Garvie,  of  Boston,  laborer,  but  is  silent  as  to  his  having  fled  the  State. 
The  warrant  bears  the  same  date,  and  purports  to  be  issued  out  of  the  same  court, 
against  the  same  George  T.  B.  Garvie.  On  the  back  of  it  is  indorsed  what  purports 
to  be  the  return  of  a  constable,  dated  February  13,  1873,  that  "the  within  named 
defendant  cannot  be  found  in  his  jurisdiction."  The  extent  of  his  jurisdiction 
is  nowhere  made  to  appear.  Aside  from  the  complaint  and  warrant  are  several 
papers  annexed  together,  headed  as  follows:  "Commonwealth  vs.  George  T.  B. 
Garvie;  evidence  for  government."  Then  follows  what  purports  to  be  the  sworn 
testimony  of  several  witnesses  in  said  cause,  taken  before  different  magistrates  on 
the  thirteenth  of  Tebruary,  1873.  What  commonwealth  is  intended  is  left  to  infer- 
ence. There  is  nothing  anywhere  indicating  that  the  statements  were  taken  in  any 
criminal  suit  or  proceeding  pending  in  the  said  Municipal  Court  of  the  city  of  Bos- 
ton, much  less  that  they  were  taken  in  support  of  the  complaint,  and  to  procure  a. 
warrant  for  the  arrest  of  Garvie  which  had  been  issued  a  full  month  prior  to  their 
being  taken.  But  aside  from  these  and  other  irregularities  apparent  upon  their 
face,  they  are  all  silent  as  to  the  fact  of  Garvie's  having  fled  from  the  State  of 
Massachusetts.  Hence,  however  solicitous  your  excellency  may  feel  to  avoid  even 
the  appearance  of  discourtesy  in  your  official  intercourse  with  the  Executives  of 
other  States,  you  cannot,  it  seems  to  me,  issue  your  warrant  in  this  case,  in  responsa 
to  the  requisition,  without  establishing  a  precedent  of  doubtful,  if  not  dangerous, 
tendency, 

St.  Paul,  February  24th,  1873.  F.  E.  E.  COENELL,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  State  Superintendent  Pub.  Inst'n: 

Sir:  Upon  the  statement  of  facts  transmitted  in  relation  to  the  legality  of  the 
last  annual  school-district  meeting  in  district  No.  21,  of  Otter  Tail  county,  I  have 
no  doubt  but  that  the  officers  elected  at  that  meeting  were  the  legally-elected  offi- 
cers of  that  district.  It  appears  that  at  the  time  and  place  specified  in  the  notice 
calling  the  annual  meeting,  the  voters  of  the  district  assembled  in  numbers  quite 
too  large  for  accommodation  and  the  convenient  transaction  of  business  at  the  placg 
of  meeting  so  designated  in  the  call.  The  meeting  was  called  to  order  by  the  then 
school-district  director,  Mr.  James  Chambers.  A  motion  was  then  made  to  choose 
Charles  H.  Goodsell  as  moderator,  but  the  director  declined  to  entertain  such  a  mo- 
tion, on  the  ground  that  the  law  made  the  director  the  moderator  of  the  meeting. 
Acting  upon  this  mistaken  belief,  participated  in  by  others,  he  entertained  a  mo- 
tion that  the  meeting  adjourn  to  the  school-house,  which  was  put  and  carried,  and 
the  meeting  declared  so  adjourned.  No  objection  was  made  at  the  time  to  this  pro- 
ceeding, but  the  meeting  acquiesced  therein  by  thereupon  at  once  adjourning  to 
and  convening  at  the  school-house,  when  the  question  as  to  the  right  of  the  di- 
rector to  act  as  such  moderator  was  renewed,  and  after  discussion  Charles  H.  Good- 
sell  was  chosen  as  the  moderator  of  the  meeting,  on  a  motion  to  that  effect,  put  and 
declared  carried  by  the  director,  still  acting  as  chairman  or  moderator.  In  this  dis- 
cussion the  director  and  others  acquiesced  by  participating  in  the  subsequent  pro- 
ceedings. In  fact,  the  persons  present  and  taking  part  in  the  meeting  prior  to  the 
18 
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adjournment,  continued  to  act  and  participate  in  all  its  subsequent  proceedings  at  the 
school-house.  As  the  law  regards  the  substance  and  not  tlie  shadow  or  mere  let- 
ter of  things,  it  cannot  be  doubted  but  that  there  was  no  such  substantial  irregular- 
ity, either  in  the  adjournment  or  choosing  of  Mr.  Goodsell  as  moderator,  as  would 
vitiate  any  of  the  proceedings  of  said  meeting.  Until  Mr.  Goodsell  was  chosen 
and  took  the  chair,  the  director  was  moderator  de  facto  by  the  general  acquies- 
cence of  the  meeting.  The  fact  that  he  took  upon  himself  the  duties  of  that  position 
under  a  Claim  oE  right,  and  that  the  meeting  submitted  to  such  claim  so  far  as  to  allow 
him,  without  dissent,  to  put  and  decide  the  motion  to  adjourn,  made  him,  for  the  pur- 
pose of  that  motion,  as  much  the  moderator  by  unanimous  consent  as  though  he  had 
been  declared  such  by  a  formal  vote.  The  choosing  of  another  moderator  after- 
wards, acquiesced  in  as  it  was  at  the  time,  was  neither  illegal  nor  even  irregular. 
In  fact,  it  is  a  power  inherent  in  every  body  of  this  character  at  any  time  for  satis- 
factory cause  to  change  its  presiding  officer. 
St.  Paul,  February  25th,  1873.  F.  K.  E,  CORlSrELL,  Atty.  Gen. 


Hon.  Wm.  H.  Yale,  President  of  the  Senate: 

Sib:  In  answer  to  the  resolution  of  the  honorable,  the  Senate  of  the  State  of 
Minnesota,  this  day  received,  requesting  an  opinion  upon  the  question  of  the  rights 
of  the  Senate  to  sit  and  continue  in  session  as  a  court  of  impeachment  beyond  the 
60  days  limiting  the  session  provided  in  the  constitution,  for  the  purpose  of  trying 
William  Seeger  upon  the  articles  of  impeachment  presented  to  the  Senate,  etc.,  I 
have  the  honor  to  state,  that  in  order  to  comply  with  your  request  for  an  imme- 
diate answer,  I  have  not  had  that  opportunity  to  examine  the  law  and  precedents 
relating  to  the  subject  I  would  have  desired  before  giving  an  opinion  upon  so  grave 
a  question,  and  can  only  give  the  conclusion  at  which  I  have  arrived  after  a  neces- 
sarily hasty  consideration,  without  any  reference  to  authorities  or  precedents  to  sup- 
port the  same.  The  resolution  assumes  that  the  Senate  is  already  organized  as  a 
court;  of  impeachment,  and  the  question  is,  does  its  existence  as  such  an  organized 
body  necessarily  cease  with  the  termination  of  the  session  of  the  Legislature  in 
being  at  the  time  of  its  organization?  It  seems  to  me  that  the  termination  of  the 
legislative  session  does  not  necessarily  affect  the  power  of  the  Senate  thus  organ- 
ized as  a  court  of  impeachment,  nor  its  right  to  sit  and  continue  in  session  as  such 
court  for  the  purpose  of  trying  an  impeachment.  Under  our  constitution  the  limit 
to  each  session  of  the  Legislature  is  60  days,  and  the  legislative  power  of  the  Senate, 
which  constitutes  one  branch  of  the  Legislature,  of  course  ceases  with  the  expira- 
tion of  that  period.  The  Senate,  however,  when  sitting  for  the  purpose  of  trying 
an  impeachment  under  section  14,  art.  4,  is  not  acting  as  a  part  of  the  Legislature. 
Its  members,  although  the  same  are  acting  under  the  obligation  of  an  entirely  dif- 
ferent oath,  and  the  body  itself,  as  such  is  engaged  in  the  discharge  of  power,  duties, 
and  functions  of  judicial  and  not  legislative  character. 

In  fact,  it  is  the  Senate  organized  and  acting,  not  as  one  branch  of  the  legislative 
^department,  but  as  an  independent  and  separate  body,  clothed  with  such  jurisdiction 
and  powers,  of  a  judicial  character,  as  pertain  to  a  court  of  impeachment  charged  with 
the  trial  of  impeachable  officers.  Save  as  limited  and  prohibited  by  the  constitution, 
the  Senate,  sitting  as  a  court  of  impeachment,  necessarily  possesses  all  the  rights 
and  powers  of  a  court  of  that  character  at  common  law.  It  must,  as  incidental  to 
its  existence,  have  the  power  to  adjourn  from  time  to  time,  and  to  adopt  all  such 
necessary  rules  and  regulations  for  the  proper  conduct  of  its  proceedings,  as  in  its 
judgment  it  may  deem  best. 

The  constitutional  prohibition  as  to  the  limit  of  the  legislative  session  does  not,  in 
my  judgment,  apply  to  the  Senate  when  organized  and  sitting  as  a  court  of  im- 
peachment. Neither  would  the  fact  that  the  House  of  Representatives  was  not  in 
session  at  the  time  when  the  Senate  may  be  engaged  in  the  trial  of  an  impeachment, 
necessarily  interfere  with  the  right  of  the  Senate  to  proceed  with  such  trial.  Both 
these  questions  were  very  fully  and  ably  discussed  in  the  proceedings  connected 
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with  the  impeachment  and  trial  of  John  C.  Mather,  in  the  State  of  New  York,  in 
1853,  and  the  foregoing  views  are  regarded  as  in  harmony  with  the  practice  and 
doctrines  as  settled  in  that  case. 

St.  Paul,  March  7th,  1873.  F.  E.  E.  CORNELL,  Atty.  Gen. 


Hon.  A.  B,.  Hall,  Speaker  House  of  Bepresentatiyes : 

Sir:  In  answer  to  the  resolution  of  the  honorable,  the  House  of  Representa- 
tives, this  day  communicated  t(5  me,  inquiring  whether  it  is  absolutely  necessary 
that  the  House  be  in  session  during  the  impeachment  trial  of  William  Seeger,  State 
Treasurer,  and  whether  the  House  can,  by  resolution  or  otherwise,  confer  upon  the 
managers  appointed  by  the  House  any  other  or  greater  authority  than  that  which 
they  now  possess  by  virtue  of  their  appointment,  I  have  the  honor  to  state  that,  in 
ray  judgment,  it  is  not  absolutely  necessary  that  the  House  should  remain  in  session 
during  the  trial  of  such  impeachment. 

In  the  case  of  the  impeachment  and  trial  of  John  C.  Mather,  it  was  unanimously 
agreed  by  the  conference  committee  of  the  Senate  and  Assembly  of  the  State  of 
New  York  that  there  was  no  necessity  for  the  continuance  of  the  Assembly  in  ses- 
sion during  the  trial  of  that  impeachment,  and  the  conclusion  of  that  committee 
was  acted  upon  in  that  case.    See  Senate  Journal  New  York,  1853,  p.  999. 

In  regard  to  the  second  question  contained  in  the  resolution,  I  deem  it  competent 
for  the  House  to  confer  upon  its  managers  all  powers  necessary  to  conduct  and 
prosecute  said  impeachment  in  its  behalf,  but  I  am  not  advised  as  to  the  extent  of 
the  authority  already  in  fact  conferred  by  the  House  upon  its  managers. 

St.  Paul,  March  7th,  1873.  P.  R.  E.  CORNELL,  Atty.  Gen. 


Hon.  A.  R.  Hall,  Speaker  of  the  House  of  Representatives: 

Sir  :  Referring  to  the  resolution  of  tlie  honorable  body  over  which  you  have  the 
honor  to  preside  as  to  its  power  to  adjourn  to  a  day  certain,  for  the  purpose  of  con- 
ducting the  impeachment  against  the  State  Treasurer,  I  have  no  doubt  it  can  ad- 
journ to  any  day  it  sees  fit,  but  cannot  convene  after  the  expiration  of  the  time  lim- 
ited by  the  constitution  for  the  session  of  the  Legislature. 
St.  Paul,  March  7th,  1873.  F.  R.  E.  CORNELL,  Atty.  Gen. 


Messrs.  Brown  and  Fletolier,  Committee,  Board  of  Trustees  of  Hospital  for 

Insane : 

Gentlemen:  In  compliance  with  a  resolution  of  the  Board  of  Trustees  of  the 
Hospital  for  Insane,  calling  for  my  official  opinion  as  to  the  legality  of  the  ac- 
tion of  the  board  in  awarding  the  contract  to  Mr.  Boher  for  the  entire  com- 
pletion of  the  section  and  return  to  the  present  asylum  under  proposals  recently 
advertised,  I  have  the  honor  to  state  that  I  have  examined  the  copies  of  the  pro- 
ceedings of  the  board  in  connection  with  such  letting,  together  with  the  other  pa- 
pers handed  me  by  you,  and  find  nothing  which  in  my  judgment  can  invalidate  trie 
action  which  the  board  has  taken  in  making  the  award  it  has  to  Mr.  Boher.  I 
have  not  been  furnished  with  copies  of  the  plans  and  specifications  referred  to  in 
the  advertisement  of  the  board  for  proposals,  but  am  advised  by  you  that  they  pro- 
vide for  plumbing  and  heating,  and  the  manner  in  which  the  same  shall  be  done. 
If  this  is  the  case  bidders  were  required  to  take  notice  of  that  fact,  and  to  regulate 
their  conduct  accordingly. 

The  advertisement  for  proposals  was  sufficiently  broad  to  enable  the  board  to  re- 
ceive bids  for  the  entire  work,  including  plumbing  and  heating,  and  there  is  no 
point  made,  as  I  understand,  that  the  notice  was  not  published  the  requisite  time. 
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It  appears,  from  the  statement  of  Dr.  Bartlett,  that  he  advised  some  of  the  bidders 
that  they  would  not  be  required  to  put  in  bids  for  plumbing  and  heating,  under  a 
belief  founded  upon  certain  discussions  among  the  members  of  the  board  that  such 
■was  the  fact.    Nothing,  however,  appears  in  any  of  the  official  proceedings  of  the 
board,  nor  in  the  advertisement  for  proposals,  warranting  any  such  belief,  and  bid- 
ders had  no  right,  legally,  to  go  behind  these;  much  less  had  they  the  right  to  act 
upon  the  suggestions  of  any  individual,  as  to  the  intentions  of  the  board,  unless  ex- 
pressly authorized  so  to  do.    The  fact,  however,  that  such  a  suggestion  was  made  was 
a  proper  one  for  the  consideration  of  the  board  in  determining  the  question  whether 
they  would  make  any  award  on  the  bids  made,  or  advertise  anew.    If  they  were 
satisfied  that  the  State  had  been  prejudiced  by  reason  of  such  suggestion  they  would 
have  been  fully  justified  in  advertising  anew.    If,  however,  they  were  satisfied  that 
any  one  of  the  bids  proposed  was  advantageous  to  the  State,  as  much  so  as  any  that 
could  be  obtained,  it  was  their  duty  to  take  such  bid;  the  whole  object  of  the  law 
requiring  the  board  to  advertise  for  proposals  and  to  award  the  contract  to  the  low- 
est responsible  bidder,  is  to  secure  to  the  State  such  a  contract  as  will,  all  things 
considered,  prove  most  beneficial  to  the  interests  of  the  State.     Whether  the  con- 
tract awarded  in  this  case  was  to  the  lowest  responsible  bidder  or  not,  was  a  ques- 
tion for  the  determination  of  the  board  alone.    I  am  satisfied  that  there  was  a  sub- 
stantial compliance  with  the  provisions  of  law  in  regard  to  advertising  for  bids,  and 
the  fact  that  the  board,  at  the  letting,  requested  and  allowed  Mr.  Boher  to  supple- 
ment his  bid  by  adding  an  estimate  for  plumbing  and  heating,, was  not  such  an 
irregularity  as  could  prejudice  the  State,  or  legally  affect  the  action  of  the  board  in 
making  its  award. 

St.  Paul,  April  17th,  1873.  F.  K.  E.  CORNELL,  Atty.  Gen. 


Hon.  Horace  Austin,  Governor : 

Deae  Sir:  According  to  your  request  I  have  examined,  to  the  extent  of  my 
limited  time,  the  questions  growing  out  of  the  Manitoba  affair,  but  have  been  able 
to  find  no  new  cases  in  addition  to  those  cited  by  Mr.  Lochren.  The  conclusions  to 
which  I  have  arrived  differ  somewhat  from  his,  although  my  great  respect  for  his 
ability  as  a  lawyer  leads  me  to  doubt  somewhat  the  accuracy  of  my  opinion  with- 
out a  further  examination.  As  between  the  bail  and  his  principal,  it  seems  to  be 
well  settled,  both  in  this  country  and  in  England,  that  the  former  can  take  the  lat- 
ter whenever  and  wherever  he  may  be  found,  and  the  latter  cannot  maintain  an  ac- 
tion either  for  assault  or  false  imprisonment  for  such  taking,  and  it  matters  not  on 
what  soil  the  bail  may  have  asserted  his  right  to  such  capture  and  possession. 
Neither  is  the  bailpiece  in  any  sense  regarded  as  a  process.  But  there  is  a  ques- 
tion lying  back  of  and  behind  this,  of  an  entirely  different  character,  when  the  bail 
seeks  to  enforce  this  right  in  a  foreign  jurisdiction.  It  is  admitted  that  the  rem- 
edy for  the  enforcement  of  a  right  must  be  sought  in  the  place  and  under  the  laws 
of  the  government  where  it  is  attempted  to  be  enforced,  and,  in  the  absence  of  any 
such  remedy,  it  is  very  questionable,  as  it  seems  to  me,  whether  the  right  could  be 
forcibly  exercised  at  all  without  a  breach  of  the  peace  as  against  the  sovereign,  and 
an  infraction  of  its  territorial  rights.  And  this,  it  seems  to  me,  Is  a  question  be- 
longing peculiarly  to  the  judiciary  of  that  country  to  determine,  and  whether  that 
determination  is  right  or  wrong,  it  must  be  regarded  as  binding.  Hence,  if  the  ju- 
dicial authorities  of  Manitoba  obtained,  properly  and  lawfully,  jurisdiction  over  the 
persons  of  Mr.  Fletcher  and  others,  by  their  legal  arrest  on  British  soil,  and  also 
had  jurisdiction  of  the  subject-matter,  their  final  adjudication  in  the  premises 
would  be  conclusive,  however  erroneous  in  fact,  according  to  our  view  of  what 
should  be  the  declared  law  on  the  subject.  Under  these  circumstances,  it  seems  to 
me,  the  true  course  for  the  friends  of  the  parties  to  pursue  is  to  establish  the  fact,' 
about  which  there  seems  to  be  no  dispute,  that  the  parties  were,  in  good  faith,  act- 
ing under  the  advice  of  lawyers  of  good  standing,  and  doing  what  they  supposed, 
and  had  the  right  to  suppose,  they  had  a  legal  right  to  do,  and  intentionally  vio- 


ATTOKNEYS    GENERAL.  277 

lated  no  law.  Upon  proof  of  these  facts  to  the  state  department,  accompanied  with 
proof  of  the  well-linown  good  standing  of  the  parties,  it  would  seem  that  our  gov- 
ernment might,  in  a  friendly  manner,  interpose  and  successfully  appeal  to  the  exec- 
utive clemency  and  power  of  the  Canadian  government  to  the  immediate  relief  of 
the  parties.  To  do  this  it  might  be  well  to  secure  the  affidavit  of  Mr.  Lochren  as 
to  the  advice  given,  as  well  as  of  the  other  parties  connected  with  the  matter,  to 
file  with  the  department  at  Washington  as  a  foundation  for  its  action  in  the  prem- 
ises. This,  it  seems  to  me,  is  the  proper  course  to  pursue  in  case  it  shall  be  found, 
on  examination,  that  the  arrest  of  Pletcher  and  his  associates  was  not  on  American 
soil.  If,  however,  they  were  arrested  on  American  soil,  I  have  no  doubt  our  gov- 
ernment can  demand  their  immediate  release,  and  should  do  so. 
St.  Paul,  July  26th,  1873.  F.  R.  E.  COBNELL,  Atty.  Gen. 


In  the  Matter  of  the  Complaint  of  Henry  B.  Wells  for  tbe  Institution  of  an 

Action  in  the  Nature  of  a  Quo  Warranto  against  Sherman  Page. 

Upon  the  complaint  of  Henry  R.  Wells,  Esq.,  the  Attorney  General  is  asked  to  bring 
an  action  against  the  Honorable  Sherman  Page,  for  the  purpose  of  ousting  him  from 
the  official  position  which  he  now  holds  as  Judge  of  the  tenth  judicial  district,  on 
the  ground  that  he  has  intruded  into  such  office  and  is  now  unlawfully  holding  and 
exercising  the  same.  In  view  of  the  public  importance  of  the  matter,  as  well  as  in 
deference  to  the  wishes  of  both  parties,  a  hearing  was  given  on  such  application  as 
to  the  duties  of  the  Attorney  General  in  the  premises,  at  which  the  questions  in- 
volved were  ably  and  elaborately  discussed  by  counsel  for  the  respective  parties, 
the  Hon.  Thomas  Wilson  on  behalf  of  the  relator,  and  Hon.  Gordon  E.  Cole  ^on 
behalf  of  Mr.  Page. 

It  is  admitted  that  in  the  fall  of  1871  Mr.  Page  was  elected  a  Senator  of  the  State 
for  the  term  of  two  years,  commencing  on  the  first  of  January,  1872 ;  that  he  quali- 
fied, and  entered  upon  the  discharge  of  the  duties  of  such  office,  and  held  the  same 
until  September,  1872,  when  he  resigned ;  that  during  the  session  of  the  Legislature 
of  1872,  of  which  said  Page  was  a  member,  the  tenth  judicial  district  was  created, 
and  provision  was  made  for  the  election  of  a  District  Judge  thereof,  at  the  then 
next  general  election ;  that  at  such  election  Mr.  Page  received  a  majority  of  some 
2,000  votes  for  that  office  over  his  competitor,  Mr.  AVells,  the  only  other  candidate 
voted  for  at  such  election  for  that  position,  and  has  since  qualified  and  entered  upon 
the  discharge  of  the  duties  of  such  office.  No  question  is  made  but  that  the  elec- 
ticn  was  in  all  respects  fairly  and  honestly  conducted,  and  in  its  result  fully  re- 
flected the  popular  choice  and  wishes  of  the  district. 

The  sole  and  only  point  made  by  the  relator  is  the  alleged  disqualification  of  Mr. 
Page  to  hold  the  office  of  District  Judge  of  that  district,  and  his  ineligibility  to  such 
judicial  position  at  the  time  of  the  election,  by  reason  of  his  being  such  member  of 
the  Senate  at  the  time  the  district  was  created. 

It  would  seem,  under  circumstances  like  these,  that  the  action  of  the  Attorney 
General  ought  to  be  concluded  by  such  a  clear  and  unmistakable  expression  of  the 
popular  will  in  a  matter  affecting  public  interests,  unless  it  is  made  clearly  to  ap- 
pear that  some  private  rights  are  involved,  or  that  he  has  no  discretion  whatever 
to  exercise  in  the  premises.  "  Courts,"  says  Judge  Dillon,  in  a  recent  work,  "  are 
anxious  to  sustain  rather  than  to  defeat  the  popular  will."  With  much  greater 
reason,  it  seems  to  me,  ought  this  rule  to  govern  the  law  officer  of  the  people  in  a 
case  where  it  clearly  appears  that  public  interests  alone  are  to  be  affected  by  his  ac- 
tion. A  careful  examination  of  the  authorities  leaves  no  doubt  upon  my  mind  that, 
as  applied  to  elective  offices  by  ballot,  the  rule  laid  down  by  Judge  Dillon,  in  his 
recent  valuable  work  on  Municipal  Corporations,  is  the  correct  one,  viz.:  "That  un- 
less the  votes  for  an  ineligible  person  are  expressly  declared  to  be  void,  the  effect 
of  such  a  person  receiving  a  majority  of  the  votes  cast  is,  according  to  the  weight 
of  American  authority  and  the  reason  of  the  matter,  (in  view  of  our  mode  of  elec- 
tion, without  previous  binding  nominations  by  secret  ballot,  leaving  each  elector  to 
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vote  for  whoever  he  pleases,)  that  a  new  election  must  be  held,  and  not  to  give  the 
office  to  the  qualified  person  having  the  next  highest  number  of  votes."  Conceding, 
therefore,  that  Mr.  Page  was  ineligible  to  the  office  in  question,  and  tliat  he  is  dis- 
qualified from  holding,  Mr.  Wells,  the  minority  candidate,  is  not  entitled  to  it. 
Hence,  he  has  no  such  interest  in  the  question  as  would  entitle  him  to  become  a 
relator  in  tliese  proceedings,  or  would  authorize  the  Attorney  General,  under  section 
5,  c.  79,  of  the  General  Statutes,  to  commence  the  action  on  his  complaint  or  infor- 
mation, and  join  him  as  a  party  plaintifE  with  the  State.  Dill.  Mun.  Corp.  §  135; 
56  Pa.  St.  270. 

The  case  then  resolves  itself  into  one  of  public  right  alone,  involving  no  individ- 
ual grievance,  and  must  be  determined  by  the  Attorney  General  solely  with  refer- 
ence to  the  public  interest,  and  his  official  duty  in  such  a  case  as  such  public  prose- 
cutor. The  power  to  institute  an  action  to  try  the  right  to  a  public  office  conferred 
by  our  statute  upon  the  Attorney  General  is  one  borrowed  from  the  common  law, 
and  has  always  been  regarded  as  a  discretionary  power,  to  be  exercised  or  not,"  as 
the  public  interests  required,  according  to  the  ciroimstances  of  each  particular  case. 
Originally  the  proceeding  was  instituted  by  the  writ  of  quo  warranto,  and  was 
prosecuted  solely  at  the  discretion  of  the  Attorney  General."  Subsequently  this  gave 
place  to  the  more  convenient  proceeding  of  an  information  in  the  nature  of  a  quo 
warranto,  and  the  piactice  obtained  of  referring  to  the  court  to  determine  whether 
an  information  be  tiled  or  not  in  each  particular  case,  and  we  are  informed  in  Bex 
vs.  Sargeant,  57  Term  R.  467,  that  it  became  the  settled  practice,  soon  after  Lord 
Mansfield  came  into  the  court,  before  granting  any  application,  "to  canvass  the 
case,  and  unless  he  found  strong  ground  for  questioning  the  defendant's  title,  he,  and 
the  court  sitting  with  him,  always  refused  to  let  tlie  information  go."  And  in  this 
country,  whenever  this  power  has  b^en  vested  in  the  courts  in  any  class  of  cases,  it 
has  been  treated  as  a  discretionary  power,  to  be  exercised,  not  as  a  matter  of  riglit, 
but  in  the  sound  discretion  of  the  court.  As  is  said  by  a  recent  text  writer:  "In 
proceedings  in  the  nature  of  quo  warranto  the  rule  to  show  cause  is  not  grautable, 
of  course,  but  depends  upon  the  sound  discretion  of  the  court.  It  will  not  be  granted 
in  all  cases.  Though  the  incumbent  be  ineligible  and  the  relator  have  sufficient  in- 
terest to  prosecute,  the  court  will  look  at  the  relator's  motive  and  the  public  good, 
in  the  exercise  of  the  discretion  confided  to  it.  Accordingly  a  rule  was  refused 
against  the  defendant,  the  acting  mayor,  when  it  appeared  there  was  no  adverse 
claimant.  So  the  court  refused  to  allow  an  information  in  the  nature  of  a  quo 
warranto  when  the  election  day  was  suffered  to  lapse,  and  the  election  was  held  in 
good  faith  on  the  wrong  day."  Dill.  Mun.  Corp.  §  722,  and  cases  cited  in  note; 
The  People  ex  rel.  Peabody  vs.  Atty.  Gen.  22  Barb.  114;  Com.  vs.  Cliily,  56  Pa.  St. 
270.  In  the  case  last  above  cited  the  court  refused  permission  to  file  an  informa- 
tion against  the  successful  candidate  on  the  application  of  the  defeated  one,  who- 
claimed  that  his  competitor  was  ineligible  on  the  sole  ground  that  the  relator  had 
no  interest,  and  without  inquiring  into  the  title  of  the  defendant.  If  such  has  been 
the  prevailing  rule  governing  the  action  of  courts  in  the  exercise  of  this  discre- 
tionary power  when  confided  to  them,  clearly  the  Attorney  General  ought  to  be  gov- 
erned by  the  same  rule,  when  called  upon  to  exercise  the  same  power.  In  the  case 
presented  it  is  not  claimed  that  the  public  is  suffering  any  detriment  by  reason  of 
any  neglect  or  improper  discharge  of  judicial  duty  on  the  part  of  the  present  incum- 
bent, and  it  is  quite  clear  that  a  prosecution  carried  on  successfully  to  his  removal 
might,  and  probably  would,  occasion  more  or  less  delay  and  interruption  in  the  ju- 
dicial business  of  that  district,  during  the  interval  between  his  removal  and  the 
election  of  his  successor.  Yet  the  Attorney  General  is  asked  to  institute  this  action 
on  his  own  motion,  in  defiance  of  the  clearly  expressed  popular  will  of  that  district, 
with  the  sole  practical  result  of  securing  the  settlement  by  a  judicial  decision  of  an 
abstract,  and  perhaps  doubtful,  question  of  constitutional  law.  For,  even  though 
section  9  of  article  4  should  receive  the  judicial  construction  placed  upon  it  by  the 
counsel  for  the  relator,  the  alleged  cause  of  ineligibility  will  have  ceased  to  operate 
by  the  time  of  a  new  election,  and  it  is  but  fair  to  presume  that  the  same  contin- 
gency which  so  recently  elevated  Mr.  Page  to  his  present  position  by  such  a  decided 
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majority,  in  ttie  face  of  his  proclaimed  ineligibility,  will  reinstate  him  by  an  equally 
decisive  vote. 

But  aside  from  these  considerations  I  am  not  so  clearly  satisfied  that  Mr.  Page  is 
unlawfully  holding  the  office  of  District  Judge,  as  to  warrant  me  under  the  circum- 
stances of  his  case  in  raising  that  question  for  litigation.  His  alleged  legal  inability 
to  hold  the  office  is  predicated  upon  the  prohibitions  contained  in  section  9  of  article 
4  of  the  constitution,  which  is  as  follows:  "Xo  Senator  or  Representative  shall, 
during  the  time  for  which  he  is  elected,  hold  any  office  under  the  authority  of  the 
United  States,  or  of  the  State  of  Minnesota,  except  that  of  postmaster,  and  no  Sena- 
tor or  Representative  shall  hold  an  office  under  the  State  which  had  been  created,  or 
the  emoluments  of  which  had  been  increased,  during  the  sessiop  of  the  Legislature  of 
which  he  was  a  member,  until  one  year  after  the  expiration  of  his  term  of  office  in 
the  Legislature."  The  second  clause  of  this  section  has  no  application  whatever  to 
the  present  case,  inasmuch  as  the  office  of  the  District  Judge  is  one  created  by  the 
constitution,  and  not  by  the  Legislature.  All  the  latter  can  do  is  to  create  new  ju- 
dicial districts,  as  it  did  in  the  case  of  the  tenth  district,  the  constitution  having 
already  in  advance  created  the  office  of  District  Judge  for  such  new  district,  fixed 
the  duration  of  his  term,  and  prescribed  its  powers  and  jurisdiction  beyond  the  reach 
of  legislative  control.  Sections  4,  5,  6,  and  11  of  article  4,  St.  Const.  A  similar  pro- 
vision in  the  constitution  of  other  States  has  received  this  construction.  People 
ex  rel.  Ballon  vs.  Du  Bois,  23  111.  550;  9  Minn.  286-7.  As  to  the  first  clause  of  the 
section  in  question,  the  practical  construction  that  has  been  given  to  it  by  the  uni- 
form practice  of  the  Legislature  and  executive  departments  of  the  government  for 
a  long  period  of  time,  as  in  the  cases  of  Mayors  Cook,  Rogers,  Sheardown,  and 
Hayes,  Senator  Korton,  and  Superintendent  Dunnell,  is  to  the  effect  that  a  Senator 
can  hold  no  other  such  prohibited  office  during  the  same  time  he  is  holding  the  of- 
fice of  Senator,  and  not  that  he  is  ineligible  to  any  such  office. 

In  this  view  the  clause  is  simply  a  declaration  of  the  fact  that  the  office  of  Sena- 
tor is  incompatible  with  any  other,  except  that  of  postmaster,  and  prohibits  the 
holding  of  the  two  incompatible  offices  at  the  same  time.  The  effect  of  this  is  not 
to  make  the  person  holding  the  office  of  Senator  ineligible  to  such  other  office,  but 
to  create  a  vacancy  in  the  former  office  in  case  of  his  acceptance  of  the  latter.  The 
language  of  the  prohibition  is  against  the  holding  of  such  other  office.  Had  it  been 
intended  also  to  declare  the  ineligibility  of  the  person  so.holding  the  office  of  Senator, 
appropriate  language  would  have  been  used  to  indicate  such  intention,  as  in  the 
case  of  Justices  of  the  Supreme  Court  and  the  District  Courts,  who  are  not  only 
prohibited  from  holding  any  other  office,  but  are  expressly  declared  ineligible  to 
receive  any  votes  for  any  elective  office  under  the  constitution,  except  a  judicial 
one,  by  section  11  of  article  6  of  the  constitution,  which  makes  all  votes  so  given  to 
them,  either  by  the  Legislature  or  the  people  during  their  continuance  in  office,  void. 
In  view  of  these  precedents,  hitherto  unchallenged  and  of  a  character  always  enti- 
tled to  respectful  consideration,  and  in  cases  of  reasonable  donbt  to  a  controlling 
influence  with  courts,  the  Attorney  General,  himself  a  member  of  one  of  the  depart- 
ments whose  action  has  concurred  in  establishing  a  rule,  might  well  hesitate  in  dis- 
regarding it,  especially  in  a  case  where  the  people  of  a  whole  district  have  acted 
upon  it  in  perfect  good  faith,  and  to  the  prejudice  so  far  as  appears  of  no  substan- 
tial right  or  interest,  either  public  or  private.  But  it  is  not  necessary,  nor  am  I  in- 
chned,  to  place  the  decision  upon  this  application  upon  any  such  ground.  Section  7, 
art.  7,  of  the  constitution  expressly  declares  that  "  every  person  who  by  the  provis- 
ions of  this  article  shall  be  entitled  to  vote  at  any  election  shall  be  eligible  to  any 
office  which  how  is  or  hereafter  shall  be  elective  by  the  people  in  the  district 
wlierein  he  shall  have  resided  30  days  previous  to  such  election,  except  as  otherwise 
provided  in  this  constitution,"  etc.  To  predicate  the  denial  to  the  people  of  a  valu- 
able right  thus  expressly  secured  upon  language  any  less  explicit  than  that  used  in 
securing  it,  would  not,  it  seems  to  me,  accord  with  any  soifnd  principle  of  constitu- 
tional construction.  To  bring  any  given  case,  therefore,  within  the  exception  of  this 
section,  it  is  necessary  to  point  out  some  specified  clause  creating  the  exception,  as 
is  the  case  in  section  11,  art.  6,  in  regard  to  Supreme  and  District  Court  Judges.    It 
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is  not  sufficient  to  rest  it  upon  inference  or  implication  alone.  Hence,  whatever 
may  be  the  rule  as  regards  appointed  offices,  whether  the  precedents  of  a  legislative 
and  executive  character  heretofore  established  in  relation  to  them  are  correct  or  in- 
correct, it  seems  to  me  beyond  reasonable  controversy  that  the  clause  in  question 
cannot  be  construed  as  limiting  or  in  any  manner  restricting  the  people  in  their 
choice  of  elective  officers  or  in  voting  for  whomever  they  may  deem  best  fitted  and 
qualified  to  serve  them  in  situations  of  public  trust  and  confidence.  It  follows  that 
the  election  of  Mr.  JPage  as  Judge  was  valid,  and  having  therefore  resigned  his  official 
position  as  Senator,  no  question  can  be  pertinently  made  as  to  the  incompatibility 
of  two  offices  nor  as  to  his  rightful  holding,  as  it  seems  to  me,  of  the  office  to  which 
he  has  been  legally  elected.  The  application  is  denied. 
St.  Paul,  December  31st,  1873.  F.  E.  E.  CORNELL,  Atty.  Gen. 


GEOEGE  P.  WILSON,  Atty.  Gen.— Jan.  9,  1874,  to  Jan.  10,  1880. 


r.  E.  StaufiF,  Co.  Aud.  Cass  County : 

Deae  Sie  :  I  am  in  receipt  of  your  favor  stating  that  one  Reuben  Gray  was  elected 
a  County  Commissioner  in  your  county  at  the  annual  election  in  November,  1873; 
that  at  the  time  of  his  election  he  was  an  actual  resident  of  Cass  county  and  of  the 
district  for  which  he  was  elected ;  that  subsequent  to  the  election,  and  before  qual- 
ifying, he  removed  with  his  family  to  East  Brainerd,  in  Crow  Wing  county,  for 
temporary  purposes  merely,  and  without  any  intention  of  making  that  county  his 
home, — and  ask  the  question  whether  the  said  Gray  could  legally  qualify  and  enter 
upon  the  duties  of  the  office  to  which  he  was  elected.  Assuming  the  facts  as  stated 
by  you  to  be  true,  I  can  see  no  objection  to  the  party  qualifying  and  discharging 
the  duties  of  said  office.  The  law  requires  that  he  should  be  a  resident  of  the  dis- 
trict at  the  time  of  his  election,  and  reside  therein  during  his  continuance  in  office; 
and  further  provides  that  the  absence  of  any  Commissioner  from  the  county  for  six 
months  in  succession  shall  We  deemed  a  resignation  of  the  office.  If  in  this  case,  as 
lias  been  intimated  by  others,  Mr.  Gray  has  removed  with  his  family  to  the  county  of 
Crow  "Wing,  and  is  there  engaged  in  business,  and  designs  remaining  there  an  in- 
definite length  of  time,  although  he  may  have  the  intention  of  returning  at  some 
future  period  to  Cass  county,  I  should  hold  that  he  had  lost  his  residence  in  Cass 
county,  and  hence  could  not  discharge  the  duties  of  Commissioner  of  that  county. 

St.  Paul,  January  20th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Benj.  Soule,  Co.  Atty.  Mille  Lacs  Co: 

Deae  Sir:  Your  favor  of  January  19th  received,  stating  that  the  County  Com- 
missioners of  Mille  Lacs  county,  at  their  annual  meeting  in  September  last,  voted 
to  assess  or  levy  a  tax  of  five  mills  on  the  dollar  for  each  and  every  dollar  of  valua- 
tion in  said  county  as  a  special  county  tax,  to  be  applied  for  the  purpose  of  redeem- 
ing county  orders  issued  prior  to  September  2, 1873,  and  for  the  information  of  your 
County  Treasurer  you  inquire:  1st.  Had  the  County  Commissioners  any  right  to 
levy  said  tax?  2d.  Can  the  Treasurer  take  county  orders  issued  since  September 
2,  1873,  as  payment  on  said  special  taxV  In  answer  to  the  first  question  I  would 
say  that  it  appears  the  tax  in  question  was  regularly  extended  upon  your  tax  certifi- 
cate, and  that  the  Treasurer  is  now,  and  has  been  for  some  time,  engaged  in  the  col- 
lection of  that,  among  other  taxes  levied  in  your  county  for  said  vear;  that  it  is 
too  late  now  to  raise  the  question  of  the  validity  of  said  tax  before  me.  The  Treas- 
urer is  a  mere  ministerial  officer,  and  must  treat  the  tax  as  valid  and  regular  until 
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otherwise  determined  by  a  court  of  competent  jurisdiction.  In  answer  to  the  sec- 
ond question  I  would  say  that  the  tax  so  levied  by  the  Commissioners  must  be  ap- 
propriated exclusively  to  the  purpose  for  which  it  was  raised,  and  therefore  I  coin- 
cide with  you  in  the  opinion  that  the  Treasurer  would  not  be  justified  in  receiving 
county  orders  of  a  date  later  than  September,  1873,  in  payment  of  said  special  tax. 
St.  Paul,  January  22d,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Supt.  of  Pub.  Inst: 

Deae  Sik:  lam  in  receipt  of  your  favor  of  twenfy-flrst  inst.,  inquiring  "whether 
County  Commissioners  can  legally  appoint  County  Superintendents  of  Schools,  un- 
der the  provisions  of  section  58  of  the  revised  school  law,  unless  they  hold  at  the 
time  of  such  appointment  a  first-grade  certificate  from  the  Superintendent  of  Pub- 
lic Instruction,  or  from  the  President  of  the  State  University."  I  am  of  the 
opinion  that  they  cannot.  The  evident  intent  and  purpose  of  the  Legislature  was 
to  prevent  County  Commissioners  from  conferring  this  appointment  upon  incompe- 
tent and  unfit  persons,  as  probably  would  be  done,  in  some  instances,  through 
favoritism  of  the  appointing  power,  were  no  such  restriction  interposed. 

If  it  be  unlawful  for  the  trustees  of  a  school-district  to  contract  with  or  hire  a 
teacher  who  has  not  procured  the  requisite  certificate  of  qualification,  {vide  12  Minn. 
448,)  for  more  cogent  reasons  should  it  be  unlawful  for  the  County  Commission- 
ers to  contract  with  or  hire  the  services  of  a  Coi^nty  Superintendent  not  in  possession 
of  a  first-grade  certificate,  in  direct  violation  of  an  equally  plain  provision  of  the 
school  law.  The  possession  of  the  certificate  from  one  or  the  other  of  the  officers 
named  presupposes  a  thorough  examination ;  or,  in  other  words,  that  those  officers 
have  done  their  duty  in  the  premises.  The  certificate  furnishes  the  only  competent 
evidence  the  Board  of  Commissioners  can  have  of  the  literary  attainments  and 
qualifications  of  the  candidate,  except  it  be  as  to  his  moral  character. 

St.  Paul,  January  22d,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


His  Excellency,  Gov.  C.  K.  Davis: 

Sib:  I  have  examined  somewhat  carefully  the  question  submitted  by  your  Ex- 
cellency, as  to  whether  the  charge  of  bastardy,  so  called,  is  such  "  an  offense  against 
the  State,"  within  the  meaning  of  section  4,  art.  5,  of  our  Constitution,  as  author- 
izes the  Governor  to  grant  a  pardon,  and  have  come  to  the  conclusion  that  it  is  not. 

I  find,  upon  examination,  many  conflicting  decisions  as  to  tlie  nature  of  bastardy 
proceedings;  that  is  to  say,  whether  they  are  to  be  regarded  as  criminal,  or  civil,  or 
quasi  criminal,  in  their  character.  These  decisions,  too,  have  all  been  rendered  upon 
statutes  very  similar,  and  in  some  instances  almost  identical,  with  our  own,  on 
that  subject.  Our  statute  is  almost  a  literal  transcript  of  the  Wisconsin  statute 
and  substantially  the  same  as  the  Massachusetts  and  Ohio,  statutes  upon  the  sub- 
ject of  bastardy. 

I  find  in  the  19th  Wisconsin,  p.  235,  (State  vs.  Jager,)  this  doctrine  laid  down: 
"The  word  '  offense '  is  used  as  synonymous  with  crime,  and  means  offense  for  which 
a  criminal  punishment  may  by  law  be  inflicted.  A  prosecution  in  a  case  of  bastardy 
under  our  statute  seems  to  be  sui  generis, — not  strictly  either  a  civil  or  criminal 
suit,  but  in  form  and  object  partaking  of  many  of  the  incidents  of  both.  This  is  un- 
doubtedly the  view  which  courts  in  modern  times  have  taken  of  bastardy  proceed- 
ings,— that  they  are  neither  wholly  civil  nor  wholly  criminal,  but  have  many  of  the 
features  and  incidents  of  each.    Hills  vs.  Wells,  6  Pick.  104 ;  Marsten  vs.  Jenness, 

II  N.  H.  156;  Walker  vs.  State,  6  Black.  11;  Beals  vs.  Furbish,  39  Me.  469. 

The  statute  is  intended  to  enforce  the  natural  obligation  which  the  parent  is  under 
to  support  and  provide  for  the  offspring,  legitimate  or  illegitimate,  (l5ufEer  vs.  State, 
7  Wis.  672,)  and  not  to  punish  for  an  offense  against  good  morals  and  common 
decency.    In  the  case  of  Marsten  vs.  Jenness,  11  N.  H.  156,  the  question  arose  as 
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to  the  effect  of  a  former  examination  and  discharge,  and  in  order  to  determine  that, 
point  it  became  necessary  to  inquire  into  and  settle  the  question  whether  the  pro- 
ceedings under  the  bastardy  act  were  of  a  civil  or  criminal  character,  and  whether- 
the  order  of  a  court,  made  in  such  cases,  (see  section  7,  pp.  2, 11,  Gen.  St.,)  is  in  the 
nature  of  a  punishment  for  an  offense,  or  merely  of  an  indemnity  against  certain 
pecuniary  cases,  etc.  Gilchrist,  J.,  delivering  the  opinion,  says:  "  But  the  order  of 
court  is  not  a  sentence  upon  a  conviction  for  a  crime ;  it  imposes  no  disability  what- 
ever ;  it  does  not  interfere  with  the  political  or  legal  rights  of  the  respondent.  The 
power  of  pardoning  offenses  is  by  the  constitution  vested  in  the  Governor  and  coun- 
cil. If  the  verdict  of  the  jury  establish  the  fact  that  the  respondent  has  committed 
a  crime,  such  offense  may  be  par*oned  by  the  Executive.  But  the  Executive  could 
interfere,  not  to  restore  to  the  party  the  right  of  which  a  conviction  has  deprived 
him,  for  he  has  incurred  no  disability,  but  merely  to  annul  the  order  of  court.  It- 
would  hardly  be  contended  that  the  respondent  is  a  criminal  in  a  sense  which  au- 
thorizes the  interference  of  the  executive,  when  such  a  result  would  follow,  so  entirely 
opposed  to  the  beneficial  operation  of  the  statute.  *  *  *  It  is  evident,  we  think, 
from  these  considerations,  that  the  object  of  the  statute  is  not  to  impose  a  punish- 
ment for  an  offense,  but  to  redress  a  civil  injury.  For  the  purpose  of  affording  this 
redress,  the  legislature,  as  they  undoubtedly  may  in  all  cases  of  civil  injury,  have 
deemed  it  expedient  to  authorize  the  employment  of  process  usually  applicable  to  . 
criminal  proceedings  alone ;  but  the  process  is  merely  the  form  by  which  the  redress 
is  sought, — the  purpose  to  be  obtained  is  an  indemnity;  as  soon  as  this  indemnity 
is  furnished,  the  object  of  the  law  is  satisfied,  without  affixing  any  stigma  upon  the- 
character,  as  in  criminal  convictions."* 

I  cannot  discover  any  reason  why  this  reasoning  will  not  apply  in  the  case  under 
consideration.  Under  our  statute  (page  592)  all  crimes  sxiApublic  offenses  are  divided 
into  felonies  and  misdemeanors.  A  felony  is  a  public  offense,  punishable  with  death 
or  by  imprisonment;  every  other  public  offense  is  a  misdemeanor.  In  none  of  the- 
decisions  that  I  have  examined  do  I  find  this  offense  spoken  of  as  a  public  offense. 
In  the  case  of  Eobinson  vs.  Hana,  16  Vt.  477,  brought  under  the  bastardy  act,  this 
language  is  used:  "It  is  to  be  noticed  in  all  these  cases  they  are  called  prosecutions, 
although  the  object  of  them  is  to  obtain  a  civil  remedy  for  individual  wrong  or  pri- 
vate wrong."  Chapter  100  of  the  General  Statutes  provides  for  the  punishment  of 
offenses  against  chastity,  morality,  and  decency,  among  which  are  adultery  and  forni- 
cation. 

St.  Paul,  January  28th,  1874.  GEO.  P.  WILSOK,  Atty.  Gen 


To  the  Honorgrble  the  Senate  of  the  State  of  Minnesota : 

Referring  to  the  preamble  and  resolution  of  your  honorable  body,  directing  me  to 
inquire  into  the  facts  as  to  whether  the  Winona  &  St.  Peter  Railroad  Company  is 
indebted  to  the  State  of  Minnesota,  upon  its  gross  earnings  from  1865  to  1873,  in 
the  sum  of  about  $62,000,  as  stated  in  the  Railroad  Commissioner's  report,  I  have 
the  honor  to  submit  the  following  statement  and  opinion : 

From  an  examination  of  the  records  on  file  in  the  offices  of  the  Railroad  Commis- 
sioner and  State  Treasurer  I  find  as  follows :  That  for  the  year  1864  the  gross  earn- 
ings of  the  Winona  &  St.  Peter  Railroad  Company  were  $151,671.34,  on  which  said 
railroad  company  paid  into  state  treasury  3  per  cent.,  amounting  to  $4,550.14.  After 
this  it  appears  that  the  company  adopted  the  rule  of  taxation  authorized  by  section 
5,  c.  10,  Sp.  Laws  1865,  and  under  that  rule  the  company  has  paid  into  the  treasury 
upon  its  gross  earning  amounts  following,  to-wit : 
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AMOUNT   OE  TAXES 

TEAE. 

GROSS  EARNINGS. 

PER  CENT. 

PAID   STATE. 

1865      - 

. 

$250,352  68 

1 

$   2,503   52 

1866 

• 

455,661  67 

1 

4,556  62 

1867      - 

- 

272,805  43 

1 

4,728  05 

1868 

• 

519,019  98 

2 

10,380  40 

1869      - 

. 

619,050  12 

2 

12,381  00 

1870 

- 

512,816  39 

2 

10,256  33 

1871      - 

« 

444,007  45 

2 

8,880  15 

1872 

tax  paid, 

631,298  41 

2 

12,625  97 

Total 

$66,312  04 

Following  the  rule  of  taxation  laid  down  in  the  act  approved  May  22, 1857,  being 
an  act  to  execute  the  trust  created  by  congress,  and  granting  lands  to  the  Transit 
Eailroad  Company,  I  find  the  amounts  due  the  state  upon  the  gross  earnings  of  said 
company,  from  1864  to  1873,  to  be  as  follows : 


AMOUNT  DUE  THE 

YEAR. 

GROSS   EARNINGS. 

PER  CENT. 

STATE. 

1865      - 

- 

$250,352  68 

3 

$  7,510  58 

1866 

- 

455,661  67 

3 

13,669  85 

1867      - 

- 

472,805  43 

3 

14,184  17 

1868 

. 

519,019  98 

3 

15,570  60 

1869      - 

- 

619,050  12 

3 

18,571  50 

1870 

- 

512,816  39 

3 

15,384  49 

1871      - 

- 

444,007  45 

3 

13,320  zi 

1872 

631,298  41 
I  tax  on  basis  of  3  per  cent., 

3 

18,938  95 

Total 

$117,150  36 

Total  tax  paid, 

. 

- 

66,312  04 

Tax 

unpaid, 

- 

- 

50,838  32 

The  above  amount  ($50,838.32)  is  the  amount  which  was  due  the  State  from  the 
Winona  &  St.  Peter  Eailroad  Company  on  the  first  day  of  March,  1873,  assuming 
the  last  rule  of  taxation  to  be  the  correct  one.  Adding  to  the  above  amount  the 
difference  between  2  and  3  per  cent,  upon  the  estimated  gross  earnings  of  said  com- 
pany for  the  year  1873,  and  the  amount  reported  as  due  the  State  from  the  company 
by  the  Eailroad  Commissioner  will  be  substantially  correct.  I  think  tlie  Eailroad 
Commissioner  is  correct  in  his  conclusion  that  the  company  ought  to  have  paid  3 
per  cent,  upon  its  gross  earnings  during  the  years  named,  instead  of  1  and  2  per 
cent.,  and  that,  therefore,  there  is  now  actually  due  the  State  from  said  company,  on 
account  of  back  taxes,  the  sum  of  $50,838.32.  Section  5  of  the  act  of  ^March  4th, 
(Special  Laws  1865,)  entitled  "An  act  to  authorize  the  Winona  &  St.  Peter  Eailroad 
Company  to  consolidate  with  the  Minnesota  Central  Eailway  Company  and  to  bridge 
the  Mississippi  river,"  furnishes  the  rate  of  taxation  which  said  company  has  fol- 
lowed since  the  passage  of  said  act,  and  by  virtue  of  which  the  company  claims 
exemption  from  the  rate  of  taxation  provided  by  section  4  of  its  charter,  viz.,  3  per 
cent,  upon  its  gross  earnings.  In  the  case  of  the  Winona  &  St.  Peter  Eailroad  Com- 
pany vs.  Waldron,  reported  in  the  11th  Minnesota  Eeports,  page  515,  the  objection 
was  urged  by  the  counsel  for  Waldron,  respondent,  that  the  special  act  of  1865  was 
in  conflict  with  section  27  of  article  4  of  the  constitution,  viz.,  "jSTo  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its  title,"  in  that  it  em- 
braced more  than  one  subject,  to-wit,  consolidation,  bridging  the  Mississippi,  and 
taxation,  and  the  majority  of  the  court  sustained  the  objection. 

Cooley,  in  his  work  on  Constitutional  Limitations,  page  48,  says  that  if  the  act  is 
broader  than  the  title  it  may  happen  that  one  part  of  it  can  stand,  because  indicated 
by  the  title,  while  as  to  the  object  not  indicated  by  the  title  it  must  fall.  Some  of 
the  State  constitutions,  it  will  be  perceived,  have  declared  that  this  shall  be  the  rule; 
but  the  declaration  was  unnecessary,  as  the  general  rule,  that  so  much  of  the  act  as 
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is  not  in  conflict  with  the  constitution  must  be  sustained,  would  have  required  the 
same  declaration  from  the  courts.  If,  by  striking  from  the  act  all  that  relates  to 
the  object  not  indicated  by  the  title,  that  which  is  left  is  complete  in  itself,— capa- 
ble of  being  executed  and  wholly  independent  of  that  which  is  rejected, — it  must  be 
sustained  as  constitutional. 

In  the  suit  against  Waldron  only  that  portion  of  the  act  of  1865  embraced  in 
section  4,  relative  to  the  fencing  of  the  road  of  said  company,  was  under  discussion 
as  affecting  the  measure  of  damages,  but  the  objection  made  by  the  counsel  went  to 
the  validity  of  the  wliole  act,  and  the  ruling  of  the  court  in  sustaining  tlie  objec- 
tion would  render  null  and  void  the  wliole  act,  and  not  simply  that  portion  of  it  in- 
dicated by  the  title.  The  objection  could  not  have  been  taken  otherwise  than  it 
was,  and  it  is  difficult  to  perceive  how  the  ruling  of  the  court  could  have  been  dif- 
ferent. Had  they  held  only  those  portions  of  the  act  to  be  unconstitutional,  in  ac- 
cordance with  Judge  Cooley's  theory,  not  indicated  by  the  title,  the  section  relative 
to  taxation  would  have  certainly  showed  the  fate  of  the  fencing  clause. 

But  if  we  were  to  disregard  entirely  the  decision  of  the  Supreme  Court,  and  as- 
sume the  act  to  be  constitutional,  the  company  could  not  accept  only  those  portions 
of  the  act  that  would  inure  to  its  benefit,  and  reject  the  balance.  They  cannot 
accept  a  part  without  accepting  the  whole.  Tliis  doctrine  seems  to  be  well  estab- 
lished. The  object  and  purpose  of  the  act,  as  expressed  in  the  title,  was  to  permit 
the  companies  named  therein  to  consolidate  and  to  bridge  the  Mississippi  river. 

It  will  not  be  pretended  that  the  companies  ever  did  consolidate,  or  in  any  manner 
avail  themselves  of  the  provisions  of  this  act,  save  as  to  the  matter  of  taxation  upon 
gross  earnings,  and  this  only  on  the  part  of  the  Winona  &  St.  Peter  Railroad  Com- 
pany. It  is  well  known  that  the  Minnesota  Central  Bailway  Company,  in  June, 
1867,  pursuant  to  the  provisions  of  an  act  of  the  Legislature,  approved  March  7, 
1867,  merged  with  the  McGregor  Western  Eailway  Company,  and  thereafter  put  it 
out  of  the  power  of  the  companies  named  in  the  act  of  1865  to  consolidate.  In  sec- 
tion 5  of  the  act  of  1865  this  language  occurs :  "And  in  consideration  of  the  grants 
made  to,  and  the  privileges  conferred  upon,  the  said  company,  they  shall,  during 
the  first  three  years  after  thirty  miles  of  their  respective  railroads  shall  be  completed 
and  in  operation,  on  or  before  the  first  day  of  March  of  each  year,  pay  into  the  treas- 
ury of  the  State  one  per  centum  of  the  gross  earnings,"  etc.,  giving  the  rate  of  tax- 
ation. Then,  again,  the  act  provides  that  such  payments  shall  be  in  lieu  of  all  taxes, 
and  in  full  of  all  claims  of  the  State  for  the  grants  made  to  said  company.  While 
the  language  of  the  act  is  not  as  free  from  ambiguity  as  it  might  be,  yet  I  think  it 
would  have  only  conferred  this  benefit,  in  the  matter  of  reduced  taxation,  upon  the 
consolidated  company,  and  not  change  the  established  rate  of  taxation  as  to  either 
of  said  roads  in  case  no  consolidation  took  place. 

St.  Paul,  January  30th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  C.  K.  Davis,  Governor: 

SiK :  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication,  in- 
closing certain  propositions  for  an  agreed  case  in  the  suit  of  the  St.  Paul  &  Chicago 
Eailway  Company  vs.  Horace  Austin,  as  Governor,  impleaded  with  Charles  T. 
Brown  et  al.,  trustees  of  the  hospital  for  the  insane,  and  requesting  my  opinion,  as 
follows :  First,  is  the  Governor  a  necessaiy  or  proper  party  to  this  proceeding  ?  Sec- 
ond, is  this  statement  as  correct  an  exposition  of  the  rights  of  the  State  or  its  in- 
stitutions as  could  be  set  up  by  answer?  Third,  is  the  title  to  these  lands  vested  in 
these  institutions,  or  is  it  in  the  State,  the  lands  being  merelv  reserved  and  set  apart 
for  the  institutions? 

This  is  a  controversy  existing  between  the  St.  Paul  &  Chicago  Eailway  Company, 
plaintiff,  and  the  trustees  of  the  hospital  for  the  insane,  defendants,  in  reference  to 
certain  swamp  lands,  to-wit,  19,816  78-100  acres,  which  the  Commissioners  of  the 
State  Land-office,  on  the  fifteenth  day  of  September,  1870,  and  by  authority  of  the 
act  of  February  13,  1865,  being  an  act  to  appropriate  swamp  lands  to  certain  edu- 
cational and  charitable  institutions  therein  named,  and  for  the  purpose  of  erecting 
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a  state  prison,  selected,  set  apart,  and  duly  certified  to  the  trustees  of  the  hospital 
for  the  insane,  for  the  use  and  benefit  of  that  institution.  It  is  proposed  to  deter- 
mine this  controversy  by  submitting  the  facts  upon  whicii  said  controversy  depends 
to  the  district  court  in  and  for  the  county  of  Ramsey  for  its  decision  and  judgment. 
I  do  not  think  that  the  joint  resolution  of  the  Legislature,  approved  March  11,  1873, 
and  found  on  page  284  of  General  Laws,  contemplated  or  in  any  manner  authorized 
maliing  the  State  a  party  to  said  controversy,  which  is  done  in  effect  in  this  pro- 
posed case  by  impleacling  the  Governor. 

All  that  can  be  gathered  from  said  joint  resolution  is  that  the  decision  and  judg- 
ment of  the  court,  in  case  of  a  submission  upon  an  agreed  case  or  otherwise,  should 
be  recognized  by  tlie  state  in  the  person  of  its  chief  executive  as  decisive  of  tlie  ques- 
tion in  controversy.  If  the  trustees  of  the  hospital  for  the  insane  accede  to  the 
proposition  of  the  plaintiff,  and  after  a  full  investigation  of  all  the  facts  it  should 
be  found  that  the  plaintiff  is  rightfully  entitled  to  the  lands  in  controversy,  it  is 
fair  to  presume  tliat  the  Governor  of  the  State  would  respect  the  decision  of  the 
court,  and  discharge  his  duty  in  the  premises.  I  cannot  see  how  the  Executive  can 
be  considered  a  necessary  party  in  order  to  determine  the  rights  of  the  litigants  in 
this  action.  The  lands  in  controversy,  as  is  admitted  by  the  case,  have  been  selected 
and  certified  to  the  trustees  of  the  hospital  for  the  insane,  in  strict  conformity  with 
the  act  of  1865,  appropriating  said  lands.  So  far  as  these  particular  lands  are  con- 
cerned the  Governor  has  no  duty  to  perform;  at  least,  until  such  time  as  it  shall  be 
decided  by  a  competent  tribunal  that  the  act  of  1865  is  invalid,  as  conflicting  with 
the  prior  or  vested  rights  of  the  plaintiff  in  and  to  the  unappropriated  swamp 
lands  of  the  state  under  the  act  of  March  6,  1863.  I  do  not  see  that  the  Executive 
is  a  npcessary  party  to  the  determination  of  that  question.  For  the  purpose  of  this 
action  the  title  to  the  lands  in  controversy  may  be  considered  to  be  in  the  trustees 
of  the  hospital  for  the  insane,  and  not  iu  tlie  State. 

Assuming  that  by  voluntarily  becoming  a  party  to  the  suit  your  Excellency  would 
become  subject  to  the  compulsory  process  of  the  court,  then  I  can  see  a  manifest 
impropriety  ^n  thus  compromising  your  position.  However,  as  to  the  propriety  of 
the  Executive  being  made  a  party  to  this  controversy,  that  is  a  matter  which  must 
rest  in  his  judgment  and  discretion. 

I  have  to  say,  in  answer  to  the  second  inquiry  contained  in  your  communication, 
that  I  have  examined  the  several  acts  referred  to  in  the  proposed  case,  and  find 
some  of  the  statements  contained  therein  to  be  inaccurate.  This  is  true  of  some  ' 
matters  of  minor  importance,  and  others  of  very  great  importance.  I  herewith 
submit  a  statement  of  the  condition  of  the  swamp  lands  patented  to  the  State,  their 
disposition,  etc.,  furnished  by  the  Auditor  of  State.  After  a  thorough  examination 
of  the  act  of  March  6, 1863, — an  act  granting  lands  to  aid  the  St.  Paul  &  Pacific  Kail- 
road  Company  in  the  construction  of  the  branch  railroad  from  St.  Paul  to  Winona, — 
I  am  of  the  opinion  that  the  said  act  does  not,  as  assumed  in  the  proposed  case, 
confer  upon  said  road  a  grant  of  14  full  sections  to  the  mile,  but  only  7  full 
sections  pecmile,  in  the  event  that  less  than  that  number  were  to  be  found  within 
the  14-mile  limit.  The  language  of  the  act,  so  far  as  it  bears  upon  the  point  under 
discussion,  is  as  follows :  "  There  is  hereby  granted  to  the  St.  Paul  &  Pacific  Eail- 
road  Company  all  the  swamp  lands  belonging  to  this  State  within  the  limits  of 
seven  miles  on  each  side  of  the  line  of  said  branch  road  from  St.  Paul  to  Winona, 
as  the  same  shall  be  located  and  constructed."  It  then  provides  for  withholding 
said  lands  from  market  as  soon  and  as  often  as  20  continuous  miles  of  the  road 
should  be  located,  the  terms  upon  which  the  same  should  be  certified  and  conveyed 
to  tlie  company,  and  also  that  in  case  any  of  said  swamp  lands  within  the  14-mile 
limits  were  sold  or  disposed  of  by  the  United  States,  or  the  State,  after  any  20  con- 
tinuous miles  of  said  road  should  have  been  completed,  and  cars  running  thereon, 
the  amount  should  be  made  up  to  the  company  out  of  the  swamp  lands  belonging 
to  the  State,  to  be  selected  by  the  company,  outside  of  the  said  limits. 

The  act  then  provides  as  follows:  "And  if,  upon  the  completion  of  any  20  con- 
tinuous miles  of  said  road  as  aforesaid,  it  shall  be  found  that  within  the  said  seven 
miles  of  said  line  there  shall  not  be  an  amount  of  swamp  lands  on  each  side  of  said 
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line,  belonging  to  the  State,  equal  to  at  least  seven  full  sections  per  mile  of  said 
road  so  completed,  then  the  said  company  have  the  right  to  and  may  select  from  the 
swamp  lands  belonging  to  this  state,  outside  of  said  seven-mile  limits,  other  swamp 
lands  in  an  amount  equal  to  such  deficiency."  By  no  possible  construction  can  the 
said  act  be  made  to  confer  upon  the  company  14  sections  to  the  mile,  unless, 
forsooth,  that  amount  of  swamp  lands  belonging  to  the  State  had  been  found  within 
the  seven-mile  limit,  whenever  and  as  often  as  the  company  had  completed  20  con- 
tinuous miles  of  road,  with  the  cars  running  thereon.  The  act  simply  gave  them 
all  the  swamp  lands  belonging  to  the  State  within  the  seven  miles  on  each  side  of 
their  road,  whenever  the  company  had  complied  with  the  terms  of  the  contract  on 
their  part,  and  in  the  event  that  the  company  did  not  get  an  amount  of  land  equal 
to  seven  full  sections  per  mile  of  completed  road,  then  the  State  agreed  to  make  up 
the  deficiency  out  of  other  swamp  lands,  to  be  selected  by  the  company. 

Grants  of  land  to  aid  in  construction  of  a  railroad  should  be  construed  strictly 
against  the  grantees.  iSTothing  passes  but  what  is  conveyed  in  clear  and  explicit 
language.  Dubuque  &  E.  E.  Co.  vs.  Litchfield,  25  How.  66,  68.  Where  there 
is  doubt,  the  construction  is  most  favorable  for  the  sovereign,  and  most  strongly 
against  the  grantees.  City  of  Alton  vs.  111.  Transp.  Co.  22  111.  68 ;  5  Gilman,  238. 
I  am  aware  that  the  preamble  to  the  joint  resolution  of  the  Legislature  passed  at  the 
session  of  1873,  purports  to  interpret  the  act  in  question  to  confer  upon  said  com- 
pany 14  full  sections  to  the  mile ;  but  the  preamble  is  only  evidence  that  the  facts 
vi^ere  so  represented  to  the  Legislature,  and  not  that  they  were  really  true.  Sedg. 
Stat.  Law,  57. 

The  preamble  is  no  part  of  the  statute,  and,  strictly  speaking,  is  without  legisla- 
tive force.  It  can  never  enlarge  it;  cannot  confer  powers  joer  se.  Potter's  Dwarris. 
The  court  must  construe  the  law,  and  legislative  interpretation,  though  entitled  to 
great  respect,  cannot  control  their  judgment.  If  my  interpretation  of  this  act  be 
jcorrect,  it  is  unnecessary  for  me  to  point  out  in  what  particular  the  proposed  case 
would  have  to  be  modified  and  changed  in  order  to  conform  thereto.  I  do  not  see 
but  that  the  proposed  case  correctly  recites  the  several  acts  as  to  extensions  granted 
to  the  company,  within  which  they  were  to  perform  their  part  of  the  contract. 

In  answer  to  the  question,  "  Is  the  title  to  these  lands  vested  in  these  institutions, 
or  is  it  still  in  the  State,  the  land  being  merely  reserved  and  set  apart  for  the  institu- 
tions ?"  I  find  that  the  Attorney  General  (see  9  Op.  Atty.  Gen.  253)  decided  that  the 
act  of  congress  of  September  28, 1850,  (9  St.  at  Large,  p.  519,)  granting  all  the  swamp 
and  overflowed  lands  within  the  State  of  Arkansas  and  other  states,  did  of  itself 
pass  to  the  grantee  all  the  estate  of  the  United  States  therein ;  that  the  title  of  the 
State  did  not  depend  upon  the  issuing  of  the  patent ;  that  the  patent  was  simply  the 
evidence  of  the  title. 

By  an  act  approved  March  12, 1860,  the  provisions  of  the  act  of  Congress  approved 
September  28, 1850,  were  extended  to  the  States  of  Minnesota  and  Oregon,  providing 
further,  however,  that  the  selections  from  the  surveyed  lands  should  be  made  within 
a  given  time.  I  find  that  in  the  opinion  of  the  Attorney  General,  (8  Op.  Attys.  247,) 
the  grant  of  public  land  to  the  State  of  Michigan  (10  St.  at  Large,  35)  in  aid  of  the 
Sault  St.  Marie  canal,  being  in  terms  in  prcesenti,  to  be  selected  by  an  agent,  vested 
a  floating  title  immediately, in  the  State,  such  title  to  acquire  precision, of  locality  by 
selections  in  accordance  with  the  act.  A  patent  is  not  necessary  to  perfect  the  title. 
The  fee  in  land  may  be  directly  passed  by  statute.  Stockton  vs.  "Williams,  1  Doug. 
546;  Ballance  vs.  Sesion,  12  111.  332;  Gregnon  vs.  Astor,  2  How.  319;  Wilcox  vs. 
.Jackson,  13  Pet.  498;  Strother  vs.  Lucas,  6  Pet.  763.  Assuming,  then,  the  title  to 
the  swamp  lands  to  have  been  in  the  State,  in  accordance  with  opinion  of  the  At- 
torney General  cited  above,  has  the  State  vested  the  title  in  the  trustees  and  officers 
of  the  several  State  institutions  named? 

That  it  is  competent  for  the  Legislature  to  prescribe  the  mode  by  which  the  pub- 
lic domain  shall  be  disposed  of  does  not  require  the  citation  of  authorities.  The 
act  of  February  13,  1865,  appropriating  swamp  lands,  enacts  that  as  soon  as  the 
title  of  the  swamp  lands  donated  by  Congress  to  the  State  of  ISIinnesota  shall  be- 
come vested  in  this  state,  the  Commissioner  of  the  State  Land-offlce  shall,  from  the 
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■even-numbered  sections  of  any  such  lands  not  otherwise  disposed  of  prior  to  tlie 
passage  of  this  act,  proceed  to  select,  or  cause  to  be  selected  and  set  apart,  so  many 
acres  for  each  of  the  Institutions  named ;  that  all  lands  so  selected  and  set  apart  by 
the  Commissioners  shall,  from  and  after  said  selection,  be  deemed  to  be  reserved,  and 
irrevocably  dedicated  and  set  apart,  for  the  purposes  for  which  the  same  were  se- 
iected,  and  shall,  upon  the  organization  of  any  of  the  institutions  mentioned,  vest 
in  the- trustees  or  other  officers  having  control  of  the  same  for  the  uses  and  pur- 
poses stated;  that  a  certificate  of  the  lands  so  selected,  describing  them,  and  the 
purposes  for  which  they  were  selected,  under  the  hand  of  the  Commissioner  and 
seal  of  the  State  Land-office,  shall  be  received  in  all  courts  as  evidence  of  title  to  said 
lands  in  the  trustees,  etc.  As  between  the  trustees  of  the  hospital  for  tlie  insane 
and  the  plaintiffs  in  this  case,  or  any  third  party,  I  think  it  may  be  said  the  title  is 
vested  in  the  trustees.  The  language  of  the  act  would  certainly  warrant  this  con- 
clusion. The  Legislature,  in  the  passage  of  the  Joint  resolution  authorizing  tliese 
j)rooeedings,  seems  to  have  acted  upon  that  assumption.  The  counsel  for  the  plaintiff, 
in  their  statement  of  the  matters  in  controyersy,  seem  to  have  so  construed  the  act. 
As  between  the  State  and  the  officers  and  managers  of  the  several  institutions,  I 
think  it  cannot  be  claimed  that  the  State  has  divested  itself  of  title,  or  irrevocably 
'dedicated  the  same.  They  stand  upon  an  entirely  different  footing  from  private  cor- 
porations. Though,  I  believe,  unincorporated,  yet  in  their  relations  to  the  State  they 
may  be  regarded  as  standing  in  the  attitude  of  public  corporations.  They  are  the 
instruments  of  the  government,  created  solely  for  its  purposes.  They  are  but  parts 
■of  the  machinery  employed  in  carrying  on  the  affairs  of  the  State,  and  are  subject 
to  be  changed,  modified,  or  destroyed,  as  the  exigencies  of  the  public  may  demand. 
The  trustees  and  officers  of  these  institutions  are  the  agents  of  the  State,  and  are 
subject  to  its  control,  as  well  as  everything  pertaining  to  these  institutions.  The 
whole  transaction  amounts  to  no  more  than  a  change  made  by  the  public  in  the 
manner  in  which,  or  the  agents  by  whom,  it  shall  continue  to  hold  and  use  a  certain 
portion  of  its  property;  the  very  essence  of  a  contract — two  parties  with  mutual 
•obligations — is  wanting.  Nothing  has  gone  out  of  the  public.  I  do  hot  find  that 
the  officers  named  could  do  more  than  simply  hold  the  lands  in  trust.  They  are  not 
authorized  to  dispose  of  them.  If  the  Legislature  were  to  abolish  the  several  insti- 
tutions, or  repeal  the  acts  granting  the  lands,  it  would  not,  by  such  legislation,  im- 
pair any  contract,  disturb  any  vested  rights,  or  in  any  manner  change  the  status 
•of  the  swamp  lands  granted.  They  would  remain,  as  they  are  now,  the  property  of 
the  State,  and  subject  to  its  disposal. 
St.  Paul,  February  3d,  1874.  GEO.  P.  WILSOST,  Atty.  Gen. 


Hon.  A.  B.  McGill,  Insurance  Com.: 

Sir:  I  herewith  inclose  the  declaration  of  organization  or  charter  of  the  Grange 
Benevolent  Life  &  Accident  Association  without  my  approval.  The  incorporators 
profess  to  have  organized  under  and  pursuant  to  title  3,  c.  34,  Gen.  St.  Section  .54 
of  said  title  reads  as  follows:  'Any  number  of  persons  not  lefs  than  three  may  associ- 
ate themselves  and  become  incorporated  for  the  purpose  of  establishing  and  conduct- 
ing colleges,  seminaries,  lyceums,  or  any  scientific,  medical,  legal,  agricultural,  benev- 
olent, or  missionary  society,  fire  department  associations,  or  any  society  for  the  pur- 
pose of  instruction  or  mutual  improvement  in  any  art  or  science,  as  provided  herein." 
If  the  organization  is  authorized  by  the  foregoing  section,  it  must  be  on  the  ground 
that  it  is  a  benevolent  society.  The  word  "benevolent "  is  very  broad  in  its  signifi- 
cation, and  might  be  construed  to  cover  stock  as  well  as  mutual  life  insurance  com- 
panies. From  reading  the  articles  of  incorporation,  and  circulars  attached  to  the 
same,  describing  the  plan  and  purposes  of  the  organization,  I  do  not  think  it  can  be 
said  to  be  a  benevolent  society,  such  as  is  contemplated  by  the  law.  Life  insurance 
companies,  whether  organized  on  the  mutual  or  stock  plan,  are  not  recognized,  either 
■by  our  statutes  or  by  authors  treating  upon  the  subject,  as  benevolent  societies. 
-But  conceding  the  organization  to  be  authorized  by  the  General  Statutes,  I  do  not 
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think  that  the  articles  signed  and  adopted  by  the  Grange  Benevolent  Life  &  Ac- 
cident Association  contain  all  that  is  required  by  law.  They  do  not  disclose  the 
plan  of  operation;  nor  the  terms  of  admission  to  membership,  except  that  the 
members  shall  be  able-bodied,  and  are  to  be  charged  equally ;  nor  the  amount  of 
monthly,  quarterly,  or  yearly  contributions  required  of  its  members. 

Bliss,  in  his  work  on  Life  Insurance,  defines  a  mutual  life  insurance  company  to 
be  one  in  which  there  are  no  stockholders,  properly  so  called,  but  in  which  every  per- 
son insured  becomes  a  member,  is  entitled  to  an  actual  voice  in  the  management  of 
the  company,  shares  in  its  profits,  and  is  bound  by  its  rules.  The  articles  of  incor- 
poration provide  that  the  membership  fee  ($10)  shall  be  absolutely  the  property  of, 
and  belong  to,  the  trustees  of  the  association,  and  in  full  compensation  for  their 
services.  Here  is  a  source  of  considerable  profit  in  which  the  members  could  not 
share,  and  over  which  they  would  have  no  control.  I  think  in  some  other  particu- 
lars (as  disclosed  by  the  circulars  attached  to  the  declaration)  this  company  does  not 
answer  to  the  description  of  mutual  life  insurance  companies  as  defined  and  under- 
stood, and  that  the  certificate  should  be  refused.  The  law  approved  February  29, 1872, 
was  doubtless  drawn  up  and  passed  with  the  understanding  that  the  General  Laws 
provide  for  the  organization  of  mutual  life  insurance  companies,  but  after  a  some- 
what careful  examination  I  have  failed  to  find  any  law  permitting  such  an  organi- 
zation. 

St.  P4'CfL,  February  9th,  1874.  GEO.  P,  WILSON,  Atty.  Gen. 


To  the  Honorable  Senate  of  the  State  of  Minnesota: 

I  have  the  honor  to  acknowledge  the  receipt  of  the  resolution  of  your  honorable 
body  requesting  my  opinion  as  to  whether  a  vacancy  does  not  exist  in  the  office  of 
State  Superintendent  of  Public  Instruction,  and  whether  it  is  not  the  duty  of  the 
Governor  to  appoint  some  person  to  fill  the  office.  The  act  approved  March  9, 1867, 
provided  as  follows :  "  The  Superintendent  of  Public  Instruction  shall  be  appointed 
by  the  Governor,  by  and  with  the  advice  of  the  Senate,  and  shall  hold  his  office  for 
the  term  of  two  years,  commencing  on  the  first  Tuesday  in  April."  Prior  to  that 
time  the  Secretary  of  State  was  ex  officio  Superintendent  of  Public  Instruction,  and 
discharged  the  duty  of  that  office. 

March  3,  1871,  Gov.  Austin  appointed  the  present  incumbent,  the  Senate  con- 
firmed the  appointment,  and  ever  since  the  first  Tuesday  in  April  of  that  year  he 
has  performed  the  duties  of  that  office.  The  act  approved  March  7, 1873,— an  act  en- 
titled an  "Act  to  provide  for  the  management  and  government  of  common  schools 
and  school  districts,"— repealed  the  act  of  March  9, 1867,  making  the  office  of  Superin- 
tendent of  Public  Instruction  a  distinct  office,  but  at  the  same  time  re-enacted  in  sub- 
stance the  law  of  1867  upon  that  subject;  that  is,  it  provided  for  the  appointment 
of  a  Superintendent  of  Public  Instruction  by  the  Governor,  by  and  with  the  advice 
of  the  Senate,  wlio  should  hold  his  office  for  two  years,  commencing  on  the  first 
Tuesday  in  April  following  such  appointment.  The  act  of  1873  originated  in  the 
House,  passed  the  Senate  March  6,  and  was  approved  by  the  Governor  March  7, 
1873.  On  the  same  day  the  act  was  approved,  the  Governor,  pursuant  to  the  au- 
thority conferred  upon  him  in  said  act,  appointed  the  Hon.  H.  B.  Wilson  Superin- 
tendent of  Public  Instruction.  The  Senate  on  the  same  day  confirmed  the  appoint- 
ment, and  subsequently— to- wit,  on  the  first  Tuesday  in  April— the  appointee  quali- 
fied and  entered  upon,  and  ever  since  has  been  discharging,  the  duties  of  that  of- 
fice. Therefore,  I  am  of  the  opinion  that  the  office  of  Superintendent  of  Public  In- 
struction is  not  now  vacant,  nor  has  it  been  during  the  time  for  which  the  Gov- 
ernor was  authorized  to  appoint,  whatever  may  have  been  the  case  during  the  time 
intervening  between  March  7,  1873,  and  the  first  Tuesday  in  April  following. 

St.  Paul,  February  10th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 
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Hon.  A.  R.  McGrill,  Insurance  Commissioner : 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  communication  submit- 
ting the  following  questions,  and  asking  my  opinion:  First,  is  there  any  law  of 
this  State  authorizing  the  organization  of  mutual  life  insurance  companies,  and  es- 
pecially upon  the  plan  as  shown  by  the  charter  and  by-laws  of  the  Minnesota  Farm- 
ers' Mutual  Pire  Insurance  organization  ?  '  Second,  if  there  is  such  law  authoriz- 
ing such  organization  of  mutual  tire  insurance  companies,  do  the  said  charter  and 
by-laws  show  upon  their  face  that  said  Farmers'  Mutual  Fire  Insurance  Associa- 
tion has  complied  with  its  requirements?  Third,  do  the  said  policy,  charter, 
and  by-laws  confer  any  power  or  authority  upon  said  association  enabling  it  to  ac- 
quire and  hold  vested  rights,  under  the  constitution  or  laws  of  this  State,  which 
exempt  the  association  from  the  provisions  and  operation  of  the  laws  now  in  force, 
or  which  may  be  hereafter  passed  by  the  Legislature  of  this  State,  regulating  fire 
insurance  associations  or  companies  ?  In  answer  to  the  first  question,  I  would  say, 
that  I  am  of  the  opinion  that  there  is  not  at  present  upon  our  statute-books  any 
law  permitting  the  organization  of  a  mutual  fire  insurance  company  upon  the  plan 
of  the  Minnesota  Farmers'  Mutual  Fire  Insurance  Association,  or  upon  any  other 
plan.  The  answer  to  the  first  question  disposes  of  the  second.  The  Minnesota 
Farmers'  Mutual  Fire  Insurance  Association  was  organized  pursuant  to  an  act  ap- 
proved August  12,  1858,  which  said  act  was  repealed  in  1866.  As  to  whether  their 
charter  was  or  is  in  strict  conformity  with  the  act,  or  whether  such  an  organiza- 
tion was  authorized  by  said  act,  I  decline  to  express  an  opinion.  The  law  required 
certain  things  to  be  done  in  order  to  perfect  an  organization  thereunder,  the  evi- 
dence of  which  I  have  not  before  me,  nor  is  it  to  be  found  in  the  office  of  the  Sec- 
retary of  State,  and  probably  should  not  be.  Then,  again,  section  31  of  the  said 
act  provides  that  persons  acting,  as  a  corporation  under  the  provisions  of  this 
chapter,  (act,)  will  be  presumed  to  be  legally  incorporated,  until  the  contrary  is 
shown,  and  no  such  franchise  shall  be  declared  actually  null  or  forfeited  except  in  a 
regular  proceeding  brought  for  the  purpose.  Your  third  question  is  very  general, 
and  I  will  content  myself  in  answering  it  in  a  very  general  way. 

The  company  named  is  a  private  corporation,  formed  under  a  general  law  of  the 
state.  'AH  private  corporations  are  supposed  to  have  some  vested  rights.  The  char- 
ter of  a  private  corporation  is  a  contract,  within  the  meaning  of  the  constitution  of  the 
United  States,  and  any  act  of  a  State  Legislature  which  violates  any  corporate 
rights  secured  by  such  charter,  without  the  consent  of  the  corporation,  is  void  as 
against  the  constitution.  The  only  ground,  therefore,  upon  which  the  company 
can  rightfully  resist  any  of  the  provisions  of  the  general  law  now  in  force,  or  which 
may  hereafter  be  passed,  must  be  that  such  provisions  are  in  violation  of  the  char- 
tered rights  of  the  corporation.  Waiving  this  objection,  the  authority  of  the  Leg- 
islature is  unrestrained.  The  company  took  its  charter  subject  to  the  general  laws, 
and  of  course  subject  to  such  changes  as  might  be  rightfully  made  in  such  laws.  It 
is  not  only  the  right,  but  the  duty,  of  the  Legislature  to  make  all  such  reasonable 
and  wholesome  laws  in  regard  to  the  various  branches  of  business  and  pursuits  in 
the  community,  as  may  be  necessary  for  the  safety  and  welfare  of  the  body  politic. 
You  can  apply  these  general  rules  to  any  case  you  may  have  in  hand. 

St.  Paul,  February  12th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Henry  B.  Wilson,  Supt.  of  Public  Instruction : 

Sir:  I  am  in  receipt  of  your  favor  asking  my  opinion  on  the  following  questions: 
First,  when  a  school-district  has  once  completed  its  organization  by  electing  its 
oflBcers,  can  it  subsequently  lose  its  organization  by  failing  to  hold  its  annual  meet- 
ings, elect  its  officers,  or  make  the  reports  showing  the  schoolable  population  for  a 
numbers  of  years?  If  so,  in  how  many  years?  Second,  if  the  Board  of  County 
Commissioners,  upon  the  petition  of  the  requisite  number  of  legal  voters,  unite  por- 
tions of  two  existing  districts  into  a  new  district,  with  a  new  number,  thereby  leav- 
ing out  a  part  of  each  of  the  original  districts,  thus  leaving  them  without  any 
19 
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organization  or  without  a  sufficient  number  of  voters  to  effect  an  organization,  can 
the  board  legally  annex  such  parts  of  the  original  districts  to  adjoining  districts 
without  a  petition  therefor? 

In  answer  to  the  first  question  I  would  say  that  organized  school-districts  are  pub- 
lic corporations,  with  certain  restricted  powers,  hence,  sometimes  called  quasi  cor- 
porations. While  school-districts  are  not  municipal  corporations,  inasmuch  as  the 
term  "  municipal,"  strictly  speaking,  applied  only  to  incorporated  villages,  towns, 
and  cities,  yet  both  being  public  corporations,  and  the  officers  of  such  public  offi- 
cers, the  doctrine  laid  down  by  Dillon  in  his  work  on  Municipal  Corporations,  in 
regard  to  the  dissolution  of  such  corporations,  will  apply  to  the  case  in  hand.  He 
says :  "  The  corporation  is  mainly  and  primarily  an  instrument  of  the  government. 
The  officers  do  not  constitute  the  corporation,  or  an  integral  part  of  it.  The  exist- 
ence of  the  corporation  does  not  depend  upon  the  existence  of  officers ;  the  qualified 
voters  or  electors  have,  indeed,  the  right  to  select  officers,  but  they  are  the  mere 
agents  or  servants  of  the  corporations.  If  all  the  people  of  the  defined  locality  should 
wholly  remove  from  or  desert  it,  the  corporation  would,  from  necessity,  be  sus- 
pended or  dormant,  or  perhaps  entirely  cease,  but  the  mere  neglect  or  mere  fail- 
ure to  select  officers  will  not  dissolve  the  corporations ;  certainly  not  while  the  capacity 
to  elect  remains." 

Section  1  of  our  school  law  provides  that  "every  school-district  in  the  State  that 
has  been  set  off  and  established  under  general  laws  or  by  special  charter,  or  which 
may  be  hereafter  formed,  set  off,  or  established,  is  hereby  declared  to  be  a  body  cor- 
porate." Section  10  provides  that  the  officers  elected  at  the  annual  meeting  shall 
hold  or  continue  in  office  until  their  successors  are  elected  and  qualified.  But  the 
law  provides  that  when  a  new  district  is  formed  the  officers  elected  at  the  meeting 
for  organization  shall  hold  their  respective  offices  till  the  next  annual  meeting,  and 
that  the  director  elected  at  such  annual  meeting  "Shall  hold  for  one  year,  treasurer 
for  two  years,  and  clerk  three  years.  The  only  question  that  could  arise  would 
be  in  regard  to  the  officers  of  a  newly-organized  district  holding  over  in  case  no  an- 
nual meeting  was  held  nor  officers  elected  on  the  first  Saturday  in  October  following 
the  organization,  inasmuch  as  the  law  does  not  in  terms  provide  for  their  holding 
longer  than  until  the  next  annual  meeting.  "To  guard  against  lapses  sometimes  un- 
avoidable the  provision  is  almost  always  made  in  terms  that  the  officer  shall  hold 
until  his  successor  is  elected  and  qualified.  But  even  without  such  a  provision  the 
American  courts  have  not  adopted  the  strict  rule  of  the  English  corporations, 
which  disables  the  mayor  or  chief  officer  from  holding  beyond  the  charter  or  elec- 
tion day,  but  rather  the  analogy  of  the  other  corporate  officers  who  hold  over  until 
their  successors  are  elected,  unless  the  legislative  intent  to  the  contrary  be  mani- 
fested." 

While  there  are  many  confiicting  decisions  upon  the  point  raised  in  the  above  ques- 
tion, the  weight  of  authority  seems  to  be  to  the  effect  that  unless  the  time  during 
which  officers  shall  hold  is  restricted  in  positive  terms  from  public  consideration, 
they  will  continue  to  hold  until  they  are  superseded  by  the  election  of  other  per- 
sons in  their  places.  The  authority  is  conferred  upon  the  County  Commissioners  to 
form  new  districts,  alter  boundaries  of  districts,  or  unite  districts  upon  the  proper 
petition;  but  when  a  district  is  once  duly  organized,  I  am  of  the  opinion  that  such 
organization  would  continue,  notwithstanding  the  failures  named  in  your  inquiry. 
I  am  aware  that  many  serious  injuries  might  and  would  result  from  such  omission, 
but  the  presumption,  however  violent  it  may  ^eem,  is  that  public  officers  will  do 
their  duty.and  if  they  do  not,  the  law  furnishes  to  the  public,  or  individuals  having 
an  interest,  a  remedy.  In  answer  to  your  second  question,  I  would  say  that  the 
case  you  present  is  an  anomalous  one.  There  is  no  question  about  the  authority 
of  tlie  County  Commissioners,  upon  proper  petition,  to  form  a  new  district  out  of 
parts  of  two  or  more  districts,  but  in  the  formation  of  new  districts'  grekt  care  and 
discretion  should  be  used  in  order  that  justice  may  be  done  to  all  concerned.  In 
this  instance  a  new  district  is  created  out  of  two  existing  districts,  leaving  simply  a 
fraction  each  of  the  old  districts,  and  those  fractions  widely  separated,  and  with 
msufficient  population  to  effect  an  organization.     Properly  speaking,  a  district  is 
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annillled  only  when  its  parts  are  attached  to  other  districts,  so  that  no  part  of  the 
original  district  remains.  If  any  part  of  it  remains  as  a  distinct  district,  although 
its  name  and  number  may  be  changed,  it  is  not  annulled  or  disorganized.  But,  re- 
curring to  the  doctrine  as  stated  by  Dillon,  the  case  in  band  presents  an  instance 
where  "  the  capacity  to  elect,"  or  to  effect  an  organization,  has  ceased,  and,  for  the 
purpose  of  this  case,  the  old  districts  niay  be  considered  defunct  corporations.  I  am 
therefore  of  the  opinion  that  the  County  Commissioners  might,  on  their  own  motion, 
attach  the  balance  of  the  territory  in  the  old  district  to  existing  organized  districts 
adjoining. 
St.  Paul,  February  17th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Thomas  Rutledge,  County  Attorney,  Watonwan  Co. : 

Sir:  You  state  that  in  many  of  the  school-districts  in  your  county  taxes  have 
been  illegally  assessed  or  levied ;  that  in  one  instance  a  special  school  tax  of  90  mills 
on  the  dollar  valuation  was  voted  and  levied ;  and  inquire,  shall  not  the  auditor 
strike  out  such  special  tax,  and  let  that  portion  remain  which  has  been  legally  levied  ? 
I  would  answer  this  question  by  saying  tliat  I  think  no  such  authority  is  conferred 
upon  the  auditor.  The  tax  in  question  was,  I  infer,  extended  upon  the  tax  dupli- 
cate, and  has  been  in  some  instances  paid.  It  is  too  late  now  to  raise  the  question 
as  to  its  validity  before  me.  The  tax  must  be  considered  and  treated  as  regular  and 
valid  until  otherwise  decided  by  some  competent  judicial  tribunal.  The  auditor  has 
authority  to  make  certain  corrections,  but  such  action  as  you  suggest  would  be 
clearly  unauthorized.  You  say,  "Some  of  the  towns  are  holding  special  meetings, 
and  rescinding  the  votes  by  which  the  tax  was  levied,  on  the  ground  that  they  are 
not  able  to  pay ; "  and  inquire,  "  Can  they  do  it?  "  It  is  hardly  necessary  to  say  that 
any  action  they  may  take  at  this  time  can  avail  nothing. 

St.  Paul,  March  24th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Edwin  W.  Dike,  State  Treas. : 

Sir:  I  herewith  submit  the  form  of  a  bond  such  as  required  by  the  act  of  Legis- 
lature approved  March  9, 1874,  relating  to  the  duties  of  the  State  Treasurer  and  the 
care  of  the  public  funds. 

St.  Paul,  March  25th,  1874.  GEO.  P.  WILSON.  Atty.  Gen. 

Know  all  men  by  these  presents,  that  we, , , ,  all  of  the  State 

of  Minnesota,  are  held  and  firmly  bound  unto  the  State  of  Minnesota  in  the  sum  of 

dollars,  lawful  money  of  the  United  States,  to  the  payment  of  which,  well 

and  truly  to  be  made  unto  the  said  State  of  Minnesota,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  and  assigns,  firmly  by  these  presents.     Sealed 

with  our  seals  this day  of ,  A.  D.  1872.    Whereas,  pursuant  to  an  act 

of  the  Legislature  of  the  State  of  Minnesota  approved  March  9,  A.  D.  1874,  enti- 
tled "An  act  to  amend  section  28  of  title  4  of  chapter  6  of  the  General  Statutes  of 
Minnesota,  relating  to  the  duties  of  the  State  Treasurer  and  care  of  the  public  funds, 
the  Treasurer  of  said  State  has  selected  the  *  *  *  of  St.  Paul  as  one  of  the  banks 
in  which  to  deposit  the  funds  of  the  said  State  of  Minnesota,  in  accordance  with  the 
provisions  of  said  act ;  and  whereas,  said  bank  has  agreed  with  the  Treasurer  of  said 
state  to  pay  to  him,  for  the  use  of  said  state,  interest  on  all  daily  balances  in  the 
hands  of  the  said  banks  at  the  rate  of  4  per  cent,  per  annum,  said  interest  to  be  paid 
on  the  last  day  of  each  and  every  month:  Now,  therefore,  the  conditions  of  the 
above  obligations  are  such  that  if  the  *  *  *  of  St.  Paul,  aforesaid,  well  and 
truly  pay  over  all  moneys  belonging  to  the  State  of  Minnesota  which  shall  be  de- 
posited "with  said  bank  by  the  Treasurer  of  said  State,  upon  the  order  of  said  Treas- 
urer, or  that  of  his  duly-authorized  agent,  and  shall  pay  interest  at  the  rate  of  4 
per  cent,  upon  all  daily  balances  in  the  hands  of  the  said  bank  belonging  to  the 
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State  of  Minnesota  at  the  close  of  each  and  every  month,  then  this  obligation  to  be 

null  and  void ;  otherwise,  to  remain  in  full  force  and  effect. 

In  the  presence  of  1 

-    rgeal. 

'Seal. 
"Seal: 
'Seal; 


State  of  Minnesota,  County  of ,  ss.:  Be  it  known  that  on  this day 

of ,  A.  D.  1874,  came  before  me,  personally, ,  to  me  well  known  to  be 

the  same  persons  who  executed  the  foregoing  bond,  and  they  severally  acknowledge 
the  same  to  be  their  own  free  act  and  deed. 

State  of  Minnesota,  County  of ,  ss. :  Came  before  me,  personally ,  and 

being  by  rhe  first  duly  sworn,  doth  say,  each  for  himself,  that  he  is  the  surety  above 
named;  that  he  is  a  resident  and  freeholder  of  and  in  the  state  of  Minnesota,  and 

worth  the  amount  of ■  dollars  above  his  debts  and  liabilities,  and  exclusive  of 

his  property  exempt  from  execution. 


Subscribed  and  sworn  to  before  me  this day  of ,  A.D.  1874. 

[Seal.] 


Hon.  C.  K.  Davis,  Governor: 

SiK :  Your  letter  of  the  30th  inst.,  inclosing  a  communication  from  "W.  H.  Mellen, 
of  Murray  county,  received  to-day. 

Mr.  Mellen  is  correct  in  the  opinion  that  the  bond  of  the  County  Attorney  of 
Murray  county  should  be  filed  with  the  clerk  of  the  district  court  in  Cottonwood 
county, — Murrav  county  being  attached  to  Cottonwood  county  for  judicial  purposes. 
Section  2,  c.  82,'p.  201,  Gen.  Laws  1873,  referred  to  by  Mr.  Mellen,  would  include 
the  bond  of  the  County  Attorney  and  that  of  the  Begiste'r  of  Deeds,  but  not  of  the 
other  county  officers.  The  law  requires  that  the  County  Attorney  shall  execute  a 
bond  to  the  County  Commissioners  of  his  county  in  the  penal  sum  of  $1,000,  to  he 
approved  by  said  Commissioners,  which  bond,  together  with  the  oath  of  office  re- 
quired by  law,  shall  be  deposited  in  the  office  of  the  clerk  of  the  district  court.  If 
the  bond  of  the  County  Attorney  of  Murray  county  is  not  on  file  in  Cottonwood 
county,  the  Board  of  Commissioners  of  Murray  county  have  neglected  their  duty  in 
not  depositing  it  in  the  proper  office.  I  assume  that  the  County  Attorney  executed 
a  bond,  as  required  by  law,  and  that  the  same  was  duly  approved.  Whether  the 
bonds  of  the  various  county  officers  in  Murray  county  have  been  filed  or  recorded, 
as  the  case  may  be,  or  not,  cannot  in  any  way  affect  their  validity.  Murray  county 
is  as  secure  with  the  bonds  of  its  various  county  officers  in  the  hands  of  the  County 
Commissioners,  so  long  as  they  remain  there,  as  though  they  were  all  duly  recorded. 
The  last  legislature  passed  an  act  for  filing  the  official  bonds  for  county  officers  in 
the  office  of  the  Secretary  of  State,  but  the  act  does  not  include  the  bond  of  County 
Attorney  nor  that  of  the  Eegister  of  Deeds. 

St.  Paul,  March  31st,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


O.  C.  Gregg,  County  Auditor: 

Sir:  Tour  letter  of  the  twenty-sixth  of  last  month  was  received  in  my  absence. 
I  think  the  law  would  have  to  be  pursued  strictly  in  order  to  render  the  proceedings 
thereunder  valid,  and  hence  a  majority  of  the  people  in  the  town  of  Marshall  peti- 
tioning the  Board  of  Commissioners  of  the  County  not  to  grant  licenses  would  not 
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have  the  same  force  and  effect  as  though  at  the  annual  election  they  had  voted  the 
question  of  license.  A  license  to  sell  liquor,  granted  by  the  United  States,  will  not 
do  away  with  the  necessity  of  taking  out  a  license  under  the  law  of  this  state;  nor 
will  such  license  protect  a  party  in  selling  liquor  where  the  sale  thereof  is  prohib- 
ited. Our  Supreme  Court,  I  think,  in  a  case  to  be  found  in  the  16th  Minnesota 
Eeports,  decided  that  the  County  Commissioners  must  use  their  discretion  in  the 
granting  of  licenses.  The  statute  says  they  may  grant  licenses.  The  court  says, 
in  view  of  the  dangerous  character  of  the  business,  they  ought  to  be  careful  and 
cautious  in  granting  licenses.  Now,  it  may  not  be  possible  for  your  Board  of  Com- 
missioners to  find  any  suitable  person  or  persons  to  grant  licenses  to  in  your  county, 
and  especially  in  the  town  of  Marshall. 

St.  Paul,  April  8th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


S.  Lee  Davis,  Auditor : 

Sir  :  In  your  favor  of  the  26th  inst.  you  inquire  "  whether  the  law  requires  you  to 
certify  that  taxes  are  paid,  so  that  deeds  can  be  recorded,  where  the  payment  of  taxes 
is  made  by  third  parties,  who  hold  tax  titles,  and  not  by  the  owner  of  the  fee. 
For  example:  A.  conveys  land  to  B.  in  fee-simple;  the  taxes  have  been  paid  by  C, 
who  holds  tax  titles.  Must  the  auditor  certify  that  taxes  are  paid  ?  If  not,  is  the  reg- 
ister required  to  record  the  depd  of  A.  to  B.  without  such  certifleate?" 

My  predecessor  in  this  office,  in  answer  to  a  question  in  substance  the  same  as  the 
foregoing,  gave  it  as  Iiis  opinion  that  the  auditor  should  certify  the  taxes  to  have 
been  paid,  and  I  see  no  reason  to  dissent  from  that  opinion.  The  auditor's  deed, 
by  virtue  of  the  statute,  vests  in  the  purchaser  at  the  tax  sale  a  valid  title  in  law 
and  equity,  and  thereafter  the  lands  described  therein  stand  upon  the  tax  duplicate 
ill  the  name  of  the  grantee  in  the  deed,  and  the  taxes  thereafter  are  assessed  in  his 
name.  He  is  supposed  to  be  the  absolute  owner  of  the  land  so  purchased,  and  is  enti- 
tled to  pay  the  taxes  thereon.  When  taxes  have  been  paid  by  sale  of  the  lands,  or 
by  forfeiture  to  the  state,  the  auditor's  certificate  should  be  according  to  the  facta 
in  the  case ;  that  is,  show  the  manner  in  which  the  taxes  have  been  paid,  so  that  the 
grantee  of  A.  (referring  to  your  example)  should  not  be  misled  or  injured  by  the  un- 
qualified indorsement,  "  taxes  paid."  If  A.  were  to  convey  to  C,  no  question  would 
be  raised  by  the  auditor  as  to  his  duty  in  the  premises ;  nor  if  C,  who  holds  a  tax  deed, 
were  to  convey  to  A.  In  either  case  the  auditor  would  be  justified  in  certifying  the 
taxes  paid.  In  the  first  instance,  however,  no  transfer  upon  the  tax  duplicate  would 
be  necessary.  In  the  case  of  the  conveyance  from  A.  to  B.,  while  the  tax  duplicate 
would  disclose  no  interest  in  A.,  but,  on  the  contrary,  would  show  the  lands  in 
question  to  stand  in  the  name  of  C.  by  virtue  of  his  deed  from  the  state,  yet  this 
fact  would  not  justify  tlie  auditor  in  withholding  his  certificate,  but  would  jus- 
tify him  in  refusing  to  transfer  the  same  upon  his  record.  He  has  the  record  evi- 
dence in  his  office  of  the  fact  that  the  title  to  the  lands  in  question  is  vested  in  C, 
and  that  until  such  time  as  C.  conveys  or  loses  the  same  by  his  own  laches,  said 
lands  must  stand  upon  the  records  and  be  assessed  in  his  name ;  and  yet  the  knowl- 
edge of  that  fact  would  not  excuse  him  from  certifying  the  taxes  to  have  been  paid 
upon  the  deed  of  A.  to  B.,  however  foolish  or  worthless  he  may  regard  such  con- 
veyance. I  think  the  register  ought  to  refuse  to  receive  or  record  the  deed  from  A. 
to  B.  unless  it  bore  the  auditor's  certificate  of  taxes  paid. 

St.  Pato,  April  9th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  J.  Orr: 

Tour  favor  of  the  tenth  inst.  received.  By  reference  to  sections  34  and  35  of 
chapter  10,  Statutes  of  1866,  it  will  be  seen  that  the  town  clerk's  oath  of  office  is 
required  to  be  filed  in  the  town  clerk's  office.  Section  65  of  the  same  chapter  re- 
quires the  town  clerk  to  file  his  official  bond  in  the  office  of  the  clerk  of  the  district 
court.    Section  63  of  the  same  chapter  was  amended  by  act  approved  February 
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16,  1874,  so  as  to  allow  town  clerks  to  appoint  deputies  and  provide  for  filing  the 
oath  of  deputy  town  clerks  in  the  offlce  of  the  clerk  of  the  district  court. 
St.  Paul,  April  14th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  C.  K.  Davis,  Governor : 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of  the  8th, 
inclosing  a  communication  from  the  Hon.  Willis  Drummond,  Commissioner  of  the 
General  Land-office,  requesting  a  relinquishment  of  certain  lands  he  claims  have  been 
erroneously  certified  to  this  State  as  internal  improvement  lands,  under  the  act  of 
September  4,  1841.  The  act  of  our  Legislature,  approved  February  28,  1866,  gives 
to  your  Excellency  the  authority  to  reconvey  lands  to  the  United  States  when 
they  have  been  erroneously  or  improperly  certified  to  the  State.  Section  8  of  the 
act  of  September  4, 1841,  reads  as  follows:  "And  be  it  further  enacted,  that  there 
shall  be  granted  to  each  State,  specified  in  the  first  section  of  this  act,  500,000  acres 
of  land  for  the  purposes  of  internal  improvement:  provided,  that  to  each  of  the  said 
States  which  have  already  received  grants  for  said  purposes,  there  is  hereby  granferi 
no  more  than  a  quantity  of  land  which  shall  together  with  the  amount  sucli  State 
has  already  received  as  aforesaid,  make  500,000  acres;  the  selection  in  all  the  said 
States  to  be  made  within  their  limits,  respectively,  in  such  manner  as  the  Legislatnre 
thereof  shall  direct,  and  located  in  parcels  conformably  to  sectional  divisions  and 
subdivisions  of  not  less  than  320  acres  in  any  one  location,  on  any  public  land  ex- 
cept such  as  is  or  may  be  reserved  from  sale  by  any  law  of  Congress,  or  proclama- 
tion of  tlie  President  of  the  United  States,  which  said  locations  may  be  made  at  any 
time  after  the  lands  of  the  L^nited  States  in  said  States  respectively  shall  have  been 
surveyed  according  to  existing  laws;  and  there  shall  be  and  is  hereby  granted  to 
each  new  State  that  shall  hereafter  be  admitted  into  the  Union,  upon  such  admis- 
sion, so  nmcli  land  as,  including  such  quantity  as  may  have  been  granted  to  such 
State  before  its  admission,  and  while  under  a  territorial  government,  for  purposes 
of  internal  improvement  as  aforesaid  as  shall  make  500,000  acres  of  land  to  be  se- 
lected and  located  as  aforesaid." 

The  doctrine  that  the  general  government  may  make  a  perfect  grant  directly,  and 
without  the  issuing  of  a  patent  or  any  other  evidence  of  title,  is  well  established  by 
an  almost  uniform  course  of  decisions  in  the  State  and  federal  courts.  In  the  case 
of  Foley  vs.  Harrison,  15  How.  447,  the  supreme  court  of  the  United  States,  in  con- 
struing the  act  of  1841,  held  that  the  words  of  the  first  clause  of  section  8  were  in- 
operative to  pass  the  fee  from  the  general  government.  The  words  import  tliat  a 
grant  shall  be  made  in  the  future.  The  language  of  the  grant  to  the  new  States, 
however,  is  that  of  a  present  grant.  Its  words  are,  'there  shall  be  and  is  hereby 
granted,' — words  which  operate  to  vest  the  specific  quantity  in  each  new  State  im- 
medialtely  upon  its  admission  into  the  Union.  The  selections  by  them  are  only  sub- 
ject to  three  qualifications :  First,  they  must  not  be  of  lands  reserved  from  sale- 
by  any  law  of  Congress  or  the  proclamation  of  the  President;  second,  they  must  be 
in  parcels  of  not  less  than  320  acres  each;  and,  third,  the  parcels  selected  must  be 
in  such  form  as  to  correspond  with  the  survey  of  the  United  States  when  made. 
The  selection  will  not,  of  course,  become  absolute  and  definite  until  the  survey. 
Until  then  the  parcels  selected  may  be  subject  to«i  possible  reservation  from  sale. 
Wilcox  vs.  Jackson,  13  Pet.  499 ;  Doll  vs.  Meader,  16  Cas.  295 ;  Summers  vs.  Dickin- 
son, 9  Cal.  554;  5  Op.  of  U.  S.  Attys.  Gen.  247,  253,  254-390. 

In  the  case  of  Bend  worth  vs.  Lake,  33  Cal.  255,  the  court,  speaking  of  this  grant,  ■ 
uses  this  language:  "Wlien  tlie  selection  and  location  are  once  made  pursuant  to  the 
legal  directions,  of  lauds  subject  thereto,  the  general  gift  of  quantity  to  the  state 
becomes  a  particular  gift  of  the  specific  lands  located,  vesting  in  lier  a  perfect  title 
to  the  same."  The  acts  of  March  3,  1857,  and  of  March  3,  1865,  under  which  the 
St.  Paul  &  Pacific  Eailroad  Company  claim  the  lands  in  dispute,  each  contain  the 
language  following :  "  That  any  and  all  lands  heretofore  reserved  to  the  United  States 
by  any  act  of  congress,  or  in  any  other  manner  by  competent  authority,  for  the  purpose 
of  aiding  in  any  object  of  internal  improvement,  or  for  any  other  purpose  whatsoever. 
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be,  and  the  same  are  hereby,  reserved  to  the  United  States  from  the  operation  of  this 
act,  except  so  far  as  it  may  be  found  necessary  to  locate  the  routes  of  said  railroads  and 
branches  through  reserved  lands,  in  which  case  the  right  of  way  only  shall  be  granted 
subject  to  the  approval  of  the  President  of  the  United  States."  In  a  case  reported 
in  9  Wall.,  (Kailroad  Company  vs.  Fremont  County,  89,)  it  appears  that  the  plain- 
tiff claimed  title  to  certain  lands  within  the  county  of  Fremont,  under  a  grant 
to  the  state  to  aid  in  the  construction  of  railroads.  Tlie  county  claimed  title  to  the 
same  lands  under  the  swamp  land  grant  of  September  28,  18-50.  The  grant  to  the 
State  to  aid  in  the  construction  of  railroads  contained  a  reservation  couched  in  pre- 
cisely the  same  language  contained  in  the  grants  to  this  State,  to-wit,  in  the  acts  of 
March  3, 1857,  and  March  3,  1865.  And  the  supreme  court  held  that  the  lands  in 
controversy  were  otherwise  appropriated,  and  were  "reserved"  for  tlie  purpose  of 
aiding  the  States  in  their  objects  of  internal  improvements.  This  opinion  was  sub- 
sequently confirmed  by  the  supreme  court  of  the  United  States  in  the  case  of  llail- 
road  Company  vs.  Smith,  9  Wall.  95.  But  the  language  of  the  s%amp  land  grant 
differs  in  many  important  particulars  from  the  grant  of  September  4,  1841.  The 
grant  of  1850  was  of  a  particular  class  of  land  or  kind,  viz.,  "  swamp  and  over- 
tlowed  lands  made  unfit  thereby  for  cultivation,"  and  imposed  upon  the  Secretary 
of  the  Interior  the  duty  of  making  out  accurate  lists  and  plats  of  said  lands,  and  at 
the  request  of  the  Governor  to  patent  the  same  to  the  State.  The  grant  of  Septem- 
ber 4,  1841,  was  of  no  particular  kind  or  class  of  lands,  and  all  selections  were  to  be 
made  subject  to  the  conditions  hereinbefore  named. 

The  grant  of  lands  to  the  Territory  of  Minnesota,  approved  March  3,  1857,  gave 
every  alternate  section  of  land  designated  by  odd  numbers  for  six  sections  in  width 
on  each  side  of  each  of  said  roads  and  branches,  and  provided  for  making  up  any 
deficiencies  arising  from  the  fact  of  land  having  been  sold  or  pre-empted;  the  se- 
lections so  made  to  be  witliin  the  15-mile  limit.  The  act  of  March  3,  1865,  in- 
creased the  grant  to  10  sections,  and  allowed  indemnity  lands  to  be  selected  within 
20  miles  from  the  line  of  the  several  roads  and  branches ;  and  among  other  things 
it  provides  that  the  lands  granted  by  this  or  prior  aets  shall  not  in  any  manner  be 
disposed  of  except  as  the  same  are  patented  under  the  provisions  of  this  act ;  and 
it  further  provides  "  that  as  soon  as  the  Governor  of  the  State  of  Jlinnesota  shall 
file  or  cause  to  be  filed  with  the  Secretary  of  the  Interior  maps  designating  the 
routes  of  said  roads,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  with- 
draw from  market  the  lands  embraced  in  this  act."  The  foregoing  will  doubtless 
.  be  suffioient  to  take  the  lands  in  controversy  out  of  the  list  from  which  selections 
could  be  made  by  the  state  as  internal  improvement  lands  under  the  act  of  1841. 
In  view  of  these  facts  and  the  reasoning  of  the  court,  in  the  cases  cited,  I  am  of 
the  opinion  that  the  request  made  by  the  Commissioner  is  in  accordance  with  law 
and  should  be  complied  with,  however  much  we  may  regret  the  consequent  loss  to 
the  State.  I  am  informed  by  the  Auditor  of  State  tiiat  the  statements  made  in  the 
Commissioner's  letter  are  in  accordance  with  the  facts. 

St.  Paul,  April  14th,  1874.  GEO.  P.  AVILSON,  Atty.  Gen. 


Hon.  Evan  Morgan: 

Sir:  Your  favor  of  the  sixth  inst.  came  duly  to  hand,  but  on  account  of  urgent 
official  business  I  have  delayed  answering  until  now.  Section  9,  art.  4,  of  tlie  con- 
stitution reads  as  follows:  "Sec.  9.  No  Senator  or  Bepresentative  shall,  during  the 
time  for  which  he  is  elected,  hold  any  office  under  the  authority  of  the  United 
States  or  of  the  State  of  Minnesota,  except  that  of  postmaster." 

I  think  that  when  you  qualified  and  took  your  seat  as  a  Kepreseutative,  you 
thereby  forfeited  the  office  of  Justice  of  the  Peace ;  or,  in  other  words,  your  accept- 
ance of  the  office  of  Eepresentative  necessarily  operated  as  a  vacation  of  the  office 
of  Justice.  Section  1,  art.  4, of  the  Constitution  declares  that  "the  judicial  power  of 
the  State  shall  be  vested  in  a  Supreme  Court,  District  Courts,  Courts  of  Probate, 
Justices  of  the  Peace,  and  such  other  courts  inferior  to  the  Supreme  Court  as  the 
Legislature  may  from  time  to  time  establish  by  a  two-thirds  vote."    Section  1,  art. 
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3,  of  the  Constitution  declares  tliat  "  the  powers  of  the  government  shall  be  divided 
into  three  distinct  departments,-— legislative,  executive,  and  judicial, — and  no  per- 
son or  persons  belonging  to  or  constituting  one  of  these  departments  shall  exer- 
cise any  of  the  powers  properly  belonging  to  either  of  the  others,  except  in  instances 
expressly  provided  in  this  constitution."  Aside  from  this  constitutional  inhibition, 
the  doctrine  is  well  settled  at  common  law  that  if  a  party  accepts  another  office 
which  is  incompatible  with  the  one  he  holds,  the  first  one  will  become  vacant. 
St.  Paul,  April  24th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Wm.  B.  Marshall,  Ch.  Bd.  B.  B.  Com. : 

Sir:  In  your  favor  of  the  twenty-second  inst.  you  ask:  "  Does  the  proviso  (parar 
graph  14)  to  section  9  of  tlie  act  creating  this  board  authorize  the  commissioners 
to  prescribe  differing  terminal  charges  according  to  distance  of  transportation  or 
otherwise?  In  other  words,  what  effect  has  said  proviso  on  the  requirement 
of  section  5  of  said  act,  in  regard  to  schedule  of  maximum  rates  for  receiving, 
handling,  and  delivering  freights,  etc.,  as  limited  by  paragraph  2  of  section  9?" 
Section  5  of  said  act  requires  the  Commissioners  to  malie  for  each  of  the  railroad 
corporations  doing  business  within  this  State,  on  or  before  the  first  day  of  August, 
A.  D.  1874,  a  schedule  of  reasonable  maximum  rates  of  charges  for  any  and  all  dis- 
tances: First,  for  the  transportation  of  freight  of  all  kinds  and  qualities;  second,  for 
transportation  of  passengers ;  third,  for  the  transportation  of  cars ;  fourth,  for  re- 
ceiving, handling,  and  delivering  freight  and  cars.  Subdivision  2  of  section  9  (copy 
of  laws  published  by  commissioners)  prohibits  the  charging,  collecting,  or  receiving 
at  any  point,  by  any  railroad  corporation,  a  higher  rate  of  toll  or  compensation  for 
receiving,  handling,  or  delivering  freight  of  the  same  class  and  like  quality  than  it 
shall  at  the  same  time,  charge,  collect,  or  receive  at  any  other  point  upon  the  same 
railroad. 

Subdivision  14,  of  the  said  section  9,  provides  that  nothing  in  the  act  shall  be  con- 
strued to  prevent  any  such  railroad  corporation  from  charging  and  collecting  such 
a  terminal  charge  for  the  receiving,  handling,  shipping,  and  delivering  of  any 
freight  to  be  transported,  or  which  has  been  transported,  over  a  less  portion  of  its 
whole  line  than  the  whole  thereof,  as  may  be  fixed  and  prescribed  by  the  Railroad 
Commissioners  in  the  schedule  made  as  aforesaid.  Subdivision  15,  of  said  section  9, 
declares  that  the  said  terminal  charge  shall  not  exceed  40  cents  pSr  ton  on  all  kinds 
of  grain,  lumber,  coal,  salt,  and  wood.  That  it  was  the  purpose  of  the  Legislature, 
by  the  provisions  of  subdivision  14,  to  in  some  manner  qualify  that  which  had  gone 
before,  and  to  confer  some  privilege  or  right  upon  the  companies,  is  apparent;  but 
just  wliat  was  intended  is  left  so  uncertain  by  the  language  used  that  it  seems  im- 
possible to  give  any  force  or  effect  to  the  same  without  overriding  more  clearly-ex- 
pressed provisions  of  this  act,  or  destroying,  to  a  certain  extent,  its  purpose.  It  is 
a  well-known  rule  in  the  construction  of  a  statute  that  every  part  of  it  must  be 
viewed  in  connection  with  the  whole,  so  as  to  make  all  its  parts  harmonize,  if  pos- 
sible, and  give  a  sensible  and  intelligent  effect  to  each.  There  are  certain  rules  of 
construction  that  may  aid  us  in  the  matter.  "  If  he  who  has  expressed  himself  in  an 
obscure  and  equivocal  manner  has  spoken  elsewhere  more  clearly  on  the  same  sub- 
ject, he  is  the  best  interpreter  of  himself ;  he  ought  to  interpret  his  obscure  or 
vague  expressions  in  such  a  manner  that  they  may  agree  with  those  terms  that  are 
clear,  and  are  without  ambiguity,  which  he  has  used  elsewhere.  We  must  prefer 
the  evident  meaning  of  the  whole  law  to  the  inconsistent  meaning  of  a  defective 
expression.  That  which  helps  us  most  in  the  discovery  of  the  true  meaning  of  the 
law  is  the  reason  of  it,  or  the  cause  which  moved  the  Legislature  to  enact  it." 

The  duty  plainly  imposed  upon  the  Commissioners  by  section  5  of  the  said  act  is 
to  establish  "  reasonable  maximum  rates  for  receiving,  handling,  and  delivering  of 
freights  and  cars,"  for  each  of  the  railroad  corporations  doing  business  within 
the  State.  Subdivision  2,  §  9,  certainly  requires  that  such  rates  shall  be  uniform  at 
all  points  upon  the  same  road  for  freights  of  the  same  class  and  like  quantity. 
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Subdivision  4,  §  9,  forbids  any  discrimination  in  this  regard  against  persons  at  the 
same  point. 

Now,  in  what  respect  do  the  provisions  of  subdivision  14  modify  or  change  the 
foregoing,  or  the  duties  of  the  Commissioners  in  the  premises?  If  subdivision  14 
has  any  significance  whatever,  it  must  be  found  in  the  words,  "  to  be  transported, 
or  which  has  been  transported,  over  a  less  portion  of  its  line,  than  the  wliole 
thereof."  For,  to  strike  out  this  expression,  or  these  words,  is  to  say  that  the  rail- 
roads may  collect  such  nominal  charges  for  receiving,  handling,  and  delivery  of 
freights  as  the  Commissioners  may  prescribe.  A  very  seif-evident  proposition. 
How  much  does  it  add  to  the  meaning  of  this  proviso  by  saying  that  the  railroad 
corporations  may  collect  such  a  terminal  charge  for  the  securing,  handling,  and  de- 
livery of  freight  to  be  transported  over  a  less  portion  of  their  lines  than  the  whole 
thereof  as  may  be  fixed  by  the  Commissioneis  in  the  schedule  made  in  conformity 
to  section  5?  If  this  proviso  means  anything,  it  means  that  the  Commissioners  are 
only  to  fix  a  schedule  of  rates  for  receiving,  handling,  and  delivering  freights  car- 
ried over  a  less  portion  than  the  whole  of  their  line,  or  else  to  establish  such  rates 
only  for  intermediate  points,  and  leave  the  charge  at  terminal  points  in  tlie  dis- 
cretion of  the  corporations. 

Either  construction  would  not  only  be  forced,  but  would  bring  the  proviso  in 
.  direct  conflict  with  other  provisions  of  the  act,  about  the  meaning  of  which  there 
can  be  no  doubt;  and  in  addition  thereto  either  construction  would,  to  a  certain  ex- 
tent, destroy  the  purpose  of  the  act.  The  intention  of  the  Legislature  in  passing 
the  act  was  to  establish  uniform  rates ;  or,  in  other  words,  to  prevent  unjust  dis- 
criminations against  persons  and  places.  The  cost  of  receiving,  handling,  and  de- 
livering of  freights  or  cars  is  the  same  whether  the  distance  transported  is  10  or 
100  miles;  or  at  least  this  is  the  theory  upon  which  the  Commissioner  must  proceed, 
in  my  judgment.  The  cost  of  transportation  the  distance  actually  traveled  is  pro- 
vided for  in  a  different  schedule.  Distance  cannot,  therefore,  enter  into  the  co;i- 
sideration  of  this  matter.  Subdivision  8,  §  9,  requires  that  the  companies  shall 
furnish  equal  facilities  at  all  points  for  loading  and  unloading  and  hauling  of 
freights.  This  they  are  supposed  to  do,  and  it  follows,  therefore,  that  with  the  same 
facilities  they  can  handle  freight  at  the  same  cost  to  themselves  at  all  points.  But 
whether  this  be  true  in  point  of  fact  or  not,  it  is  a  matter  the  Commissioners  can- 
not inquire  into.  The  rate  established  by  them  must  be  uniform  at  all  points  on 
the  same  line. 

St.  Paul,  May  25th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Eon.  H.  B.  Wilson,  Superintendent  of  Public  Instruction: 

Sib:  Your  favor  of  the  first  inst.,  enclosing  communications  of  E.  J.  Collins, 
County  Superintendent  of  Schools  in  Brown  county,  received.  Mr.  Collins  states 
that  at  a  meeting  for  organization,  the  legal  voters  of  District  41  in  Brown  county, 
voted  to  build  a  school-h  ise  in  the  center  of  the  district,  or  as  near  as  possible 
thereto;  that  said  district  consists  of  sections  4,  5,  6,  7,  8,  9, 16,  17, and  18;  that  not- 
withstanding the  vote  of  the  districts,  and  the  fact  that  a  site  was  offered  in  the  center 
of  the  district,  and  another  80  rods  east  of  the  center,  the  treasurer  and  director  had 
the  school-house  built  35  rods  north  of  the  south-west  corner  of  section  four,  on  the 
line  between  sections  four  and  five.  He  then  asks :  "  Can  the  tax-payers  of  the  district 
be  compelled  to  pay  for  the  house  in  its  present  location?  Must  the  house  remain 
in  its  present  location?  If  not,  what  steps  should  be  taken  to  effect  its  removal?" 
You  append  the  inquiry:  "Would  one  trustee  be  competent,  under  the  law,  to  fill 
vacancies,  if  the  other  two  move  away,  die,  or  resign?"  The  purpose  of  the  legal 
voters  was  to  have  the  school-house  built  in  the  center  of  the  district.  But  if,  for 
any  reason,  it  could  not  be  built  inexactly  the  center  of  the  district,  then  it  became 
the  duty  of  the  trustees  to  locate  it  as  near  the  center  as  possible,  in  accordance  with 
the  vote  of  the  district.  The  trustees  had  no  discretion  in  the  matter  save  in  des- 
ignating the  precise  spot  on  which  the  school-house  should  be  built,  in  case  thecen- 


298  OPINIONS    OF    THE 

ter  of  the  district  could  not  be  obtained,  or  for  any  sufficient  reason  was  unsuitable. 
It  appears  that  the  trustees  built  the  school-house  well  to  the  northern  boundary 
of  the  district,  and  in  so  doing  ignored  the  vote  of  the  district  in  fixing  the  site.  In 
this  they  clearly  exceeded  their  authority,  and  the  district  would  not  he  bound  by 
their  action,  and  could  not  be  compelled  to  pay  for  the  house. 

The  statute  provides  that  tlie  site  for  a  school-house  shall  not  be  changed  after 
being  designated  "without  having  two-thirds  of  the  legal  voters  of  the  district 
voting  in  favor  of  such  change."  I  infer  that  such  action  on  the  part  of  the  district, 
has  never  been  taken.  It  does  not  appear  from  the  communication  whether  the 
district  has  ever  levied  a  tax  for  the  purpose  of  building  a  school-house,  nor  that 
the  trustees  have  ever  obtained  for  the  district  the  title  to  the  ground  upon  which 
it  is  built.  If  a  tax  was  levied  and  a  fund  provided  for  purchasing  a  site  and  build- 
ing a  school-house,  and  that  fund  has  been  appropriated  by  the  trustees  in  purchas- 
ing the  present  site  and  paying  for  the  school-house,  and  the  district  is  dissatisfied 
with  the  location,  the  statute  provides  that  the  trustees,  when  directed  by  a  ma- 
jority of  the  qualified  voters  at  any  legal  meeting  of  the  district,  "may  sell  or  ex- 
change any  such  site  or  school-house."  I^ot  knowing  the  exact  status  of  the  affairs- 
of  the  district,  it  is  impossible  for  me  to  give  any  definite  instructions.  If  the  tax 
has  been  levied  and  is  in  course  of  collection,  any  tax-payer  may  have  his  remedy 
in  court, — it  being  too  late  to  raise  the  question  before  me. 

The  question  of  removal  must  depend  also  upon  the  shape  the  afCairs  of  the  dis- 
trict have  assiimed.  If  the  money  of  tlie  district  is  invested  in  the  ground  and 
school-house  where  located,  and  the  district  has  a  perfect  title,  the  house  might 
be  removed  to  a  more  convenient  locality, — for  instance,  the  site  first  designated, — 
and  the  grounds  sold  by  direction  of  the  legal  voters. 

The  law  provides  that  in  case  of  any  vacancy  in  the  board  of  trustees,  the  va- 
cant oflfice  shall  be  filled  by  the  remaining  members  until  the  next  annual  meeting,, 
when  the  vacancy  shall  be  filled  by  election  for  the  unexpired  term.  The  case  you 
present  is  an  anomalous  one,  and  was  not  contemplated  by  those  who  framed  the 
law. 

Subdivision  3,  §  1,  c.  4  of  the  General  Statutes  reads  as  follows :  "  Words  purport- 
ing to  give  a  joint  authority  to  three  or  more  public  officers,  or  other  persons,  shall 
be  construed  as  giving  such  authority  to  a  majority  of  such  officers  or  persons." 
The  duties  of  the  treasurer,  clerk,  and  director  are  clearly  defined,  and  cannot  be 
performed  by  any  one  else;  that  is,  each  officer  must  perform  the  specific  duties  im- 
posed upon  him  by  the  statutes.  To  this  there  are  one  or  two  exceptions  made, 
in  the  case  of  the  absence  or  refusal  of  officers  to  act.  Section  19  of  the  school  law 
provides  that  the  legal  voters,  when  lawfully  assembled,  not  less  than  five  being 
present,  shall  have  power,  by  a  majority  of  votes  of  those  present,  to  elect  a  director,, 
clerk,  and  treasurer,  and,  when  necessary,  to  choose  a  clerk  pro  tern.  "While  this  sec- 
tion, doubtless,  refers  more  particularly  to  the  annual  meeting,  I  see  no  reason  why 
the  legal  voters,  lawfully  assembled  in  a  special  meeting,  could  not  exercise  any  of  the 
powers  specified  therein.  Of  course,  officers  elected  at  such  special  meetings  would 
only  hold  until  the  next  annual  meeting,  when  the  vacancy  would  be  filled  by  elec- 
tion for  the  unexpired  term. 

This,  it  occurs  to  me,  would  be  the  better  and  more  satisfactory  manner  of  filling 
vacancies,  rather  than  for  the  remaining  member  to  exercise  the  very  questionable 
authority  of  filling  such  vacancies  by  appointment. 

St.  Paul,  June  3d,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  E.  W.  Dike,  State  Treasurer: 

Sir  :  In  your  favor  of  yesterday  you  proposed  the  following  question :  "  When  a 
county  has  once  let  the  keeping  of  the  funds  to  a  bank,  can  the  bids  be  opened 
again  if  there  are  other  competitors  ?  If  so,  when  ?  "  After  an  examination  of  the 
statute  authorizing  the  depositing  of  the  county  funds  in  certain  banks  to  be  desig- 
nated by  the  Board  of  Commissioners,  I  have  come  to  the  conclusion  that  the  mat- 
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ter  rests  entirely  in  the  discretion  of  the  Commissioners.  By  inviting  proposals, 
and  designating  particular  banks  in  which  the  funds  of  the  county  shall  be  depos- 
ited, the  Commissioners  do  not  thereby  enter  into  a  contract  with  the  designated 
blinks  that  the  funds  of  the  county  shall  be  deposited  in  such  banks  for  any  given 
length  of  time.  The  banks  bidding  tor  the  deposits,  in  filing  the  bond  required  by 
the  act,  attach  no  condition  to  the  effect  that  they  will  pay  such  a  rate  of  interest 
on  monthly  balances,  provided  the  Commissioners  will  direct  the  funds  of  the 
county,  or  any  portion  thereof,  to  be  deposited  in  such  banks  for  a  given  time. 
The  Commissioners  have  no  authority  to  accept  a  bond  so  conditioned,  or  to  make 
any  contract  for  any  definite  jieriod.  This  matter  is  very  wisely  left  in  the  discre- 
tion of  the  Board  of  Commissioners.  They  may  at  any  time  invite  new  proposals, 
and  designate  new  depositories.  By  so  doing  they  may  possibly  obtain  much  better 
rates  of  interest  upon  monthly  balances,  and  the  security  be  equally  satisfactory. 
Sureties  acceptable  to  the  board  six  months  ago  might  to-day,  by  reason  of  adversity 
in  business  and  other  causes,  be  very  unsatisfactory.  The  Commissioners  might  be 
dissatisfied  with  the  banks,  even  though  the  security  was  regarded  as  sutlicient. 
Many  reasons  might  operate  upon  their  minds,  and,  in  their  judgment,  make  a 
change  desirable.  By  this  act  the  Commissioners  are,  to  a  certain  extent,  made  the 
custodians  or  guardians  of  the  county  funds,  and  great  diligence  and  watchfulness 
is  demanded  at  their  hands.  It  is  not  to  be  presumed  that  they  will  abuse  their 
discretion,  but  exercise  it  in  the  interest  of  the  county. 
St.  Paul,  June  5th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Thomas  Eutledge: 

Sir:  Your  letter,  inquiring  on  behalf  of  the  Commissioners  oC  your  county 
whether  a  woman  can  hold  the  office  of  County  Superintendent,  was  duly  received, 
but  on  account  of  my  absence  from  the  capital  on  official  business,  has  not  been  an- 
swered. I  do  not  agree  with  you  in  the  conclusion  that  a  woman  cannot,  under  our 
constitution  and  laws,  hold  the  office  of  County  Superintendent.  If  it  were  an  elective 
office,  of  course  your  conclusion  would  be  correct,  as  the  constitution  of  our  State 
prohibits  any  but  males,  having, the  right  to  vote,  from  holding  elective  offices.  I 
am  aware  of  no  sufficient  reason  why  women  may  not  be  appointed  to  the  office  of 
County  Superintendent.  They  certainly  may  possess  all  the  qualifications  to  entitle 
them  to  the  appointment.  It  is  quite  as  common  in  our  state  to  find  women  pos- 
sessing "high  moral  character  and  literary  attainments  "  as  tliose  of  our  own  sex. 
From  an  examination  of  the  school  law,  I  can  discover  no  duty  imposed  upon  the  Su- 
perintendent which  could  not  be  performed  by  one  sex  as  well  as  the  other — perhaps 
not  quite  so  conveniently.  In  many  of  our  sister  states  fully  one-half  of  the  County 
Superintendents  are  females.  I  think  they  ought  not  to  be  debarred  by  their  sex, 
when  there  exists  no  constitutional  or  statutory  prohibition.  The  people  are  inter- 
ested in  having  good  schools,  and  to  this  end  demand  that  the  Superintendents  shall 
discharge  their  duties  efficiently,  and  to  do  so  must  possess  the  qualifications  pre- 
scribed by  law.  I  have  no  official  information  upon  the  subject,  but  venture  the 
assertion  that  there  are  more  first-grade  certificates  held  by  females  tlian  by  males 
in  this  state.  They  have  demonstrated  their  ability  to  teach  and  govern  well,  and 
ought  tQ  be  allowed  all  the  latitude  given  them  by  the  laws  of  our  state. 

St.  Paul,  June  27th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Sir:  Your  favor  inclosing  the  certificate  of  Charles  W.  Johnson,  Secretary  of  the 
Senate,  in  favor  of  R.  J.  Keenan,  for  the  sum  of  one  hundred  dollars  foi-  services 
rendered,  pursuant  to  resolution  of  the  Senate  of  last  winter,  is  received.  You  de- 
sire my  opinion  upon  the  point  as  to  whether  it  is  your  duty  to  draw  your  warrant 
upon  the  Treasurer  for  the  sum  named  therein,  in  view  of  the  act  of  March  6, 1873, 
relative  to  the  compensation  of  the  officers  and  members  of  the  Legislature.     The 
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resolution  referred  to  in  the  Secretary's  certificate  was  adopted  by  the  Senate,  March 
5,  1874,  and  reads  as  follows :  "  Resolved,  that  the  Secretary  be  authorized  to  era- 
ploy  E.  J.  Keenan,  after  the  close  of  the  session,  for  such  period,  not  exceeding 
twenty  days,  as  may  be  necessary  to  assist  in  closing  up  the  business  of  his  office." 
It  is  well  known  that,  prior  to  the  passage  of  the  act  of  March  6,  1873,  it  was  cus- 
tomary, at  the  close  of  each  session  of  the  Legislature,  to  appropriate  by  resolution 
to  each  officer  some  compensation  in  addition  to  the  per  diem  fixed  by  law,  and  tliat 
the  act  of  March  6,  1873,  was  designed  to  cut  off  all  such  extra  appropriation.  With 
that  purpose  in  view,  the  compensation  of  the  officers,  or  at  least  some  of  them, 
was  increased  quite  materially.  The  compensation  of  the  Secretary  of  the  Senate 
and  Chief  Clerk  of  the  House  was  increased  from  seven  to  ten  dollars  per  day.  The 
law  of  1878  provides  also  that  the  Secretary  of  the  Senate  and  Cliief  Clerk  of  the 
House  shall  be  paid  each  one  hundred  dollars  for  f  nlly  and  completely  indexing  the 
printed  journals  of  their  respective  bodies;  and  it  also  provides  that  the  compensa- 
tion therein  fixed  should  be  in  full  for  all  services  which  are  therein  required  to  be 
performed,  whether  rendered  during  the  session  or  subsequent  to  the  adjournment 
thereof.  The  Secretary  was  authorized  to  employ  Mr. Keenan  to  assist  him  in  clos- 
ing up  the  business  of  his  (the  Secretary's)  office.  Very  clearly,  the  Secretary  could 
not  have  received  any  additional  compensation  for  performing  the  duties  imposed 
upon  him  as  such  officer,  so  long  as  the  law  of  1873  remained  unchanged.  But  it 
was  his  privilege  to  do  what  the  resolution  of  last  winter  purports  to  authorize  him 
to  do,  namely,  employ  the  assistance  of  one  or  more  in  order  to  close  up  the 
business  of  his  office  with  dispatch.  I  am  of  the  opinion  that  the  duties  named  in  the 
resolution  of  the  Senate,  to  be  performed  by  R.  J.  Keenan,  belonged  to  the  Secre- 
tary of  the  Senate,  and  are  fully  covered  by  the  law  of  March  6,  1873 ;  that  the 
Senate  could  not  change  or  modify  the  law  by  simple  resolution,  nor  evade  its  pur- 
pose and  intent.  In  the  second  place,  the  resolution  does  not,  as  is  customary  in 
like  cases,  direct  the  Secretary  to  issue  his  certificate  in  favor  of  Mr.  Keenan  for 
the  sum  of  $100,  or  any  amount  whatever,  but  simply  authorizes  him  to  employ 
him,  which  the  Secretary  might  have  done  without  the  aid  of  the  resolution.  If 
the  case  is  a  meritorious  one,  as  it  doubtless  is,  the  succeeding  Legislature  can  ap- 
ply the  remedy. 

St.  Paul,  July  1st,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


To  the  Honorable  Board  of  County  Commissioners  of  St.  Iiouis  Co.: 

Gentlemen:  I  have  received  and  carefully  read  the  communications  addressed 
to  me  by  your  honorable  body,  having  reference  to  the  action  of  your  board  on  the 
fifteenth  day  of  June  last,  in  letting  the  publication  of  the  delinquent  list,  and  sub- 
mitting the  question,  "Can  the  Commissioners  now  rescind  the  resolution  passed  at 
that  time,  designating  the  Duluth  Minnesotian  as  the  newspaper  in  which  said 
lists  should  be  published  ?  "  It  is  alleged  that  the  Commissioners  who  were  present 
on  the  fifteenth  day  of  June  were  deceived  and  misled  by  interested  parties,  and 
should,  therefore,  be  permitted  to  rescind  the  action  taken  by  the  board  at  that  time. 
I  have  carefully  considered  the  misrepresentations  said  to  have  been  made  to  the  Com- 
missioners who  participated  in  the  letting,  but  have  discovered  nothing  that,  in  my 
judgment,  could  justify  the  board  in  arbitrarily  setting  aside  what  they  have  already 
done,  and  reletting  the  publication  of  the  lists.  The  law  fixed  the  day  upon  which 
the  Commissioners  should  meet  to  designate  the  paper  in  which  the  delinquent  tax 
lists  foi  1873  should  be  published,  and  made  it  their  duty  to  let  the  same  to  the 
lowest  bidder.  It  was  not  the  duty  of  the  Auditor  to  give  notice  of  said  meeting, 
no  more  than  to  give  notice  of  the  January  meeting  of  the  board,  which  had  never 
been  required;  nor  was  it  his  duty  to  advertise  for  proposals;  the  law  itself  gives 
the  notice  to  all  concerned,  that  the  lowest  bidder  furnishing  the  requisite  security 
should  have  the  list  for  publication.  1  think  it  would  have  been  well  if  the  Audi- 
tor had  given/ notice  of  the  meeting,  and  the  purpose  of  the  meeting;  but  the  fact 
that  he  did  not  is  wholly  immaterial,  looking  at  the  matter  from  a  legal  stand-point; 
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the  laws  were  published  ofHcially,  and  distributed  throughout  the  State,  and  the 
Commissioners  were  bound  to  take  notice  that  it  was  their  duty  to  meet  on  the 
third  Monday  in  June  last,  and  let  the  delinquent  tax-list  for  1873  to  the  lowest 
bidder.  In  reference  to  the  fact  that  on  that  day  proposals  would  be  received  for 
tlie  publication  of  said  list,  only  the  publishers  of  newspapers  at  the  county  seat  of 
St.  Louis  county  were  interested,  as  the  competition  would  have  been  confined, 
luider  the  law,  to  such  publishers.  They  certainly  could  not  complain  that  they 
were  not  notified.  They,  in  all  probability,  pul)lished  the  laws  by  direction  of  tlie 
Secretary  of  State,  and  if  they  did  not  the  law  gave  them  due  notice.  It  is  a  well- 
settled  principle  that  ignorance  of  the  law  cannot  be  urged  as  an  excuse.  Then, 
again,  the  new  tax  law,  since  the  day  of  its  passage,  has  been  more  generally  dis- 
cussed in  the  newspapers  of  the  State,  and  particularly  that  portion  of  it  under 
consideration,  than  any  law  passed  at  the  last  session  of  the  Legislature,  and  news- 
paper men  were  supposed  to  be  conversant  with  it. 

It  is  urged  that  certain  parties — among  otliers,  the  Auditor  and  County  Attorney 
of  St.  Louis  county — informed  the  Commissioners  that  it  was  their  duty  to  let  the 
publishing  of  the  list  on  that  particular  day,  otherwise  other  and  lower  bids  might 
liave  been  obtained.  While  I  am  of  the  opinion  that  the  law  is  directory  rather  than 
imperative  in  this  regard,  and  thai  it  would  have  been  competent  for  the  board  to 
have  adjourned  to  some  other  day,  within  a  reasonable  time,  and  on  that  day  have 
let  the  publishing  of  the  list,  yet  the  courts  might  hold  otherwise,  and  in  so  doing 
sustain  the  County  Auditor  in  his  view.  In  any  event,  the  persons  so  advising  the 
board  simply  gave  their  construction  of  law,  and  it  could  hardly  be  claimed  that 
in  so  doing  they  were  guilty  of  misrepresentation.  It  is  claimed  that  the  County 
Auditor  represented  to  the  board  that  the  tax-list  was  unusually  small,  and  could 
not,  at  15  cents  per  description,  exceed  a  certain  amount,  whereas  the  co4t  would 
largely  exceed  the  amount  stated,  the  list  being  about  the  same  as  in  former  years. 
Conceding  the  point  that  such  misrepresentations  were  actually  made,  and  made 
for  a  purpose,  would  such  misrepresentation  render  invalid  the  contract  entered  into 
by  the  board  with  the  Duluth  Minnesotianf  I  apprehend  not.  Whether  the  list 
was  the  usual  length  or  not,  it  was  equally  the  duty  of  the  board  to  let  the  same  to 
the  lowest  bidder,  and  they  could  not  be  heard  to  say  that  because  the  list  was  rep- 
resented as  unusually  small,  therefore  they  concluded  to  let  it  at  15  cents  per  de- 
scription. But  1  cannot  see  that  the  Commissioners  are  in  fault  in  this  matter.  They 
accepted  the  only  bid  that  was  before  them.  Had  they  accepted  such  bid  and  closed 
the  contract  early  in  the  day,  to  the  exclusion  of  other  bids  presented  to  them  during 
business  hours  of  the  day,  then  their  action  might  have  been  justly  criticised,  and  I 
think  successfully  resisted.  But,  as  I  understand,  they  postponed  action  until  the 
close  of  business  hours  (5  o'clock  p.  m.)  before  accepting  Pressnell's  bid,  and  that  no 
other  bid  was  presented  to  the  board.  It  certainly  was  not  the  duty  of  the  board  to 
look  up  the  publishers  of  Duluth  and  solicit  competition.  If  it  had  been,  they  doubt- 
less could  have  visited  all  the  publishers  in  the  "  Zenith  City  "  on  that  day.  But  I 
infer  they  assumed,  and  had  a  right  to  assume,  that  no  other  bids  would  be  offered, 
otherwise  they  would  have  been  presented  on  the  day  designated  by  law.  It  appears 
however,  that  on  the  twelfth  day  of  March  last  K.  C.  Mitchell,  editor  of  the  Duluth 
Tribune,  published  in  his  journal  the  following  notice: 

"  To  the  Board  of  County  Commissioners  and  to  the  County  Auditor — Gentle- 
men: As  retrenchment  is  now  the  order  of  the  day,  I  hereby  offer  to  publish  the 
delinquent  tax- list  this  spring  at  one-third  the  rates  allowed  by  law.  Now,  if  you 
would  really  like  to  save  the  county  probably  $500,  here  is  your  chance.  What  say 
you  ?  Yours,  truly,  K.  C.  Mitchell." 

That  he  subsequently,  to-wit,  on  March  19th,  repeated  substantially  the  same 
offer.  While  the  commissioners  had  seen  the  above  notice,  as  I  infer  from  the  com- 
munication sent  me  and  herewith  returned,  yet  they  disregarded  Mr.  Mitchell's 
proposition,  and  for  the  reason,  I  assume,  that  it  was  not  properly  before  them. 

'L'he  offer  of  Mr.  Mitchell  was  made  a  month  and  a  half  prior  to  the  time  when  the 
new  tax  law  took  effect,  and  from  the  phraseology  of  the  notice  it  is  quite  evident 
Mr.  Mitchell  had  reference  to  the  publicatipn  of  the  delinquent  list   between  the 
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third  Monday  in  March  and  the  third  Monday  in  May,  under  the  old  law,  which  was 
done  in  some  of  the  counties.  But,  whatever  may  have  been  Mr.  Mitchell's  intention, 
I  coincide  with  the  board  in  the  view  that  the  offer  was  not  properly  before  them, 
and  heuce  could  not  have  been  acted  on  by  them.  The  letting  took  place  three 
months  after  the  offer  was  made.  I  think  the  board  were  justifled  in  concluding 
that  Mr.  Mitchell  did  not  propose  to  stand  to  his  offer;  otherwise  he  would  have 
laid  his  proposition  before  them  when  they  convened,  as  is  usual  and  customary  in 
such  cases. 

I  think  the  offer  of  Mr.  Mitchell  affords  no  ground  upon  which  the  board  could 
nullify  their  contract. 

I  am  of  the  opinion  that  the  board  are  bound  by  the  contract  made  with  T.  H. 
Pressnell,  on  the  fifteenth  day  of  June  last,  so  far  as  the  same  pertains  to  the  pub- 
lication of  the  delinquent  tax-list  of  1873,  and  hence  cannot  now  review  their  action. 
I  arrive  at  this  conclusion  reluctantly,  well  knowing  that  the  purpose  of  the  law 
was  to  invite  competition,  and  have  the  publication  made  at  the  least  possible  ex- 
pense to  the  people.  At  the  same  time,  Mr.  Pressnell  had  a  right  to  put  in  his  bid 
at  the  maximum  rate,  and  I  cannot  see  why  the  Commissioners  are  to  blame  for 
accepting  the  bid.     They  did  all  that  could  be  reasonably  expected  of  them. 

It  is  urged  that  the  Commissioners  did  not  understand  Mr.  Presnell's  offer  to  in- 
clude the  delinquent  tax-list  for  tax  of  1872,  and  previous  years,  but  only  the  delin- 
quent list  for  1873.  But  the  offer  specifically  includes  both  lists,  and  the  acceptance 
by  the  board  is  as  broad  as  the  offer ;  and  hence,  unless  the  board  were  incapable  of 
reading  English,  and  the  same  was  misread  to  them  by  some  designing  person,  they 
would  not  be  heard  to  deny  the  terms  of  their  contract.  However,  I  am  of  tlie 
opinion  that  the  offer  ought  not  to  have  been  accepted  by  the  board  for  the  publica- 
tion of  the  delinquent  list  for  tax  of  1872  and  previous  years.  The  act  itself  does 
not  designate  the  day  upon  which  the  Commissioners  should  meet  for  that  purpose, 
but  only  that  the  publication  of  the  list  should  be  let  for  the  lowest  sum,  and  the 
newspaper  designated  by  resolution  of  the  board  at  least  10  days  prior  to  the  first 
Monday  in  August,  1874.  The  day  not  being  fixed,  interested  parties  had  the  right 
to  assume  that  due  notice  would  be  given  when  the  board  would  receive  proposals. 
Parties  may  not  have  desired  to  bid  for  the  publication  of  the  delinquent  list  for 
tax  of  1873,  but  to  bid  for  the  delinquent  list  of  1872  and  prior  years. 

The  letting  of  the  last-named  list  on  the  fifteenth  day  of  June,  without  notice, 
was,  I  think,  in  violation  of  the  spirit  of  the  act,  and,  it  seems  to  me,  good  faith  and 
fair  dealing  would  suggest  that,  while  attaching  no  blame  to  Mr.  Pressnell  for  mak- 
ing the  bid,  he  should  voluntarily  forego  any  legal  claim  he  may  have  in  the  prem- 
ises, and  throw  the  publication  of  the  delinquent  list  of  1872  and  prior  years  open 
to  competition. 

St.  Paul,  July  8th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Su.pt.  Public  Instruction: 

Deab  Sir:  It  appears  from  the  statement  of  J.  S.  Rankin,  County  Superintendent 
of  Hennepin  county,  that  in  April,  1872,  school-district  No.  52  in  Hennepin  connty 
was  divided,  and  a  new  district  created  out  of  a  portion  of  the  old;  that  at  a  meet- 
ing of  the  legal  voters  of  district  No.  52,  held  October  7,  1871,  a  motion  was  made 
and  carried  to  the  effect  that  "  if  the  district  be  divided,  the  new  part  be  allowed 
their  proportion  of  the  money  on  hand." 

The  amount  of  money  on  hand  at  that  time  was  ascertained  to  be  S420.  No  di- 
vision of  the  district  was  made  until  one  year  thereafter,  and  it  does  not  appear 
that  at  the  time  the  new  district  was  created  there  were  any  funds  in  the  treasury 
of  the  district  nor  any  action  taken  as  to  a  division  of  the  funds. 

Application  having  been  made  by  the  officers  of  the  new  district  for  their  propor- 
tion of  the  8420,  the  question  is  raised  whether  they  have  any  legal  claim  upon  the 
money ;  or,  rather,  whether  the  officers  of  the  lold  district  would  be  justified,  legally, 
in  paying  them  their  just  proportion  of  the  money.    While  the  County  Commis- 
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sioners  of  the  several  counties  may  form  new  school-districts,  upon  the  petition  of 
a  majority  of  the  freeholders,  who  are  legal  voters  residing  in  each  district  to  be 
affected  thereby,  the  school  law  makes  no  provision  whatever  for  an  equitable  ap- 
portionment or  division  of  the  property,  funds,  and  liabilities,  where  a  district  is  di- 
vided and  a  new  corporation  created.  In  many  of  the  States  such  a  contingency  is 
provided  for  by  express  statute,  and  should  be  in  this  State.  It  is  held  in  Massa- 
chusetts that  when  a  new  district  is  created  out  of  a  part  of  the  territory  of  an  old 
•one,  the  remainder,  bearing  the  old  name,  constitutes  the  old  corporation,  retains  all 
its  property,  powers,  rights,  and  privileges,  and  remains  subject  to  all  its  obligations. 
It  continues  seized  of  all  its  property,  including  the  public  money  apportioned  to  it, 
■entitled  to  all  its  rights  of  action  and  bound  by  all  its  contracts,  and  the  new  dis- 
trict is  entitled  to  none  of  its  property  and  bound  by  none  of  its  obligations.  See 
4  Mass.  384;  16  Mass.  76.  See,  also,  35  Md.  206;  19  Mich.  203;  16  Conn.  149;  10 
How.  (U.  S.)  511 ;  2  Wend.  109.  The  doctrine  just  stated  may  need  to  be  qualified, 
possibly,  as  to  property  having  a  fixed  location  and  tailing  within  the  bounds  of  the 
.new  district. 

I  am  of  the  opinion  that,  in  the  case  under  consideration,  the  new  district  has  no 
.legal  claim  upon  the  funds  of  the  old  district,  and  that  the  old  district,  even  if  will- 
ing so  to  do,  as  seems  to  be  the  case,  cannot  so  divert  the  funds  of  the  district  with- 
out legislative  authority. 

St.  Paul,  July  10th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  C.  H.  Berry : 

Dear  Sie:  The  question  submitted  by  you  on  behalf  of  Dr.  J.  B.  Le  Blond, 
County  Superintendent  of  Common  Schools  in  Houston  county,  touching  his  compen- 
sation as  such  Superintendent,  is  fully  covered  and  decided  in  an  opinion  rendered 
by  my  predecessor  in  this  otflce  to  the  Superintendent  of  Public  Instruction,  bear- 
ing date  October  17,  1873,  and  in  which  opinion  I  fully  concur.  It  does  not  appear 
from  your  communication,  or  the  petition  accompanying  it,  when  Dr.  Le  Blond  was 
appointed  such  Superintendent,  or  at  what  amount  his  compensation  was  fixed;  but 
I  conclude,  from  statements  contained  in  the  petition,  thai  he  must  have  been  ap- 
pointed by  the  Board  of  Commissioners  of  Houston  county  at  the  January  session, 
in  1872,  and  his  compensation  fixed  at  $600  per  annum;  that'  he  entered  upon  the 
discharge  of  his  duties  as  such  Superintendent  on  the  first  Tuesday  in  April,  1872, 
and  served  as  such  officer,  by  virtue  of  said  appointment,  until  the  second  Tuesday 
in  April,  1874.  The  act  of  the  Legislature  approved  March  7,  1873,  repealed  the 
law  under  which  the  appointment  was  made  and  the  compensation  fixed;  that  the 
act  of  March  7,  1873,  made  no  provision  for  continuing  in  office  the  appointees  un- 
der the  old  law,  nor  did  it  authorize  the  Commissioners  of  the  several  counties  to 
make  new  appointments  until  the  January  session  of  1874.  The  minimum  and 
maximum  rates  of  compensation  of  Superintendents  is  fixed  under  the  act  of  March 
7,  1873,  {vide  section  50.)  It  being"  admitted  that  Dr.  Le  Blond  discharged  the 
•duties  of  Superintendent  of  Common  Schools  in  Houston  county  during  the  year 
beginning  April  2,  1873,  and  ending  April  2,  1874,  the  question  arises,  what  was  the 
measure  of  his  compensation  as  such  officer, — the  amount  fixed  by  the  Board  of  Com- 
missioners, to-wit,  .S600,  or  the  amount  fixed  by  the  act  of  March  7,  1873?  I  am 
of  the  opinion  that  he  was  entitled  to  the  amount  fixed  by  the  act  of  March  7, 1873, 
which  would  be  .*10  for  each  organized  district  in  said  county,  during  the  said  pe- 
riod. When  the  number  of  organized  districts  was  less  than  100,  the  law  fixed  the 
amount  of  the  Superintendent's  compensation  absolutely,  leaving  no  discretion  to 
the  Board  of  Commissioners  in  that  regard. 

The  contract  between  the  Board  of  Commissioners  of  Houston  county  and  Dr. 
Le  Blond,  as  Superintendent  of  Common  Schools  of  said  county,  so  far  as  his  com- 
pensation was  concerned,  was  terminated  by  the  repeal  of  the  act  under  which  the 
contract  was  made.  Having  come  into  office  rightfully,  and  continuing  in  office  by 
common  consent,  nominally  under  the  new  act,  he  was  an  officer  de  facto,  and  as 
•such  oificer  entitled  to  the  compensation  fixed  by  such  act. 


304  OPINIONS    OF    THE 

It  is  a  well-settled  principle  that  the  Legislature,  in  the  absence  of  constitutional 
limitation,  may  create  and  abolish  offices,  add  to  or  lessen  their  duties,  abridge  or 
extend  the  term  of  office,  and  increase,  diminish,  or  regulate  the  compensation  of 
officers  at  its  pleasure.    1  Dill.  Mun.  Corp.  §  168,  and  authorities  cited. 

St.  Paul,  July  10th,  1874,  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  S.  P.  Jennison,  Sec.  of  State : 

Dear  Sie:  Your  favor  of  the  eighteenth  of  June  was  duly  received  and  would 
have  been  answered  before  this  except  for  my  absence  on  official  business. 

The  first  question  submitted  by  you  is  as  follows:  "Shall  the  Secretary  of  State, 
in  accounting  and  paying  for  the  stitching,  trimming,  and  covering  of  pamphlets 
which  are  not  executive  documents,  stop  at  the  maximum  named  in  the  law  for 
that  work,  though  he  may  think  that  rate  less  than  a  reasonable  sum?  " 

The  answer  to  this  question  Is  contained  in  the  question  itself,  inasmuch  as  the 
law  fixes  the  maximum  rate  for  such  work.  The  Secretary  has  no  discretion  to  ex- 
ercise, whether  in  his  judgment  such  rate  be  reasonable  or  unreasonable.  The  rate 
fixed  in  the  contract  for  doing  the  work,  which  could  not  exceed  the  maximum  rate 
fixed  by  law,  would,  of  course,  govern  the  Secretary  in  accounting  and  paying 
for  such  work.  You  state  that  the  Printing  Commissioners  have  been  and  are  of 
the  opinion  that  each  of  the  reports  in  the  volume  of  Executive  Documents  is  con- 
sidered by  itself  an  executive  document,  and  have,  therefore,  audited  and  paid  bills 
for  stitching  and  binding  them  according  to  the  contract  prices  for  binding  execu- 
tive documents  in  brochure,  regardless  of  the  number  of  pages  in  each  document, 
and  submit  the  question  as  to  whether,  in  my  judgment,  such  interpretation  is  cor- 
rect. 

That  the  annual  reports  of  the  State  officers  constituting  the  executive  department 
are  often  referred  to  and  spoken  of  as  executive  documents  is  true,  but  I  am  of  the 
opinion  that  they  are  not  so  regarded  in  the  act  regulating  the  duties  of  the  Print- 
ing Commissioners.  See  act  approved  March  16,  1868.  Section  28  of  said  act  re- 
quires that  at  the  same  time  the  documents  mentioned  in  sections  26  and  27  are 
printed  in  pamphlet  form,  there  shall  be  printed,  in  the  same  type,  400  copies  of 
each  document  named  in  said  section,  which  shall  be  bound  together  in  a  volume, 
and  styled  "  Executive  Documents ;"  but  this  designation  is  not  maintained  through- 
out the 'act,  the  word  "public"  being  frequently  substituted  for  the  word  "execu- 
tive." The  documents  referred  to  in  sections  26  and  27  of  said  act  are  the  reports 
of  the  several  State  officers,  of  the  Superintendents  of  the  several  State  institutions, 
and  tflie  messages  of  the  Governor,  all  of  which  are  required  to  be  printed  in  pam- 
phlet form,  and  covered  in  brochure  covers. 

Section  2  of  said  act,  in  defining  what  should  be  covered  by  and  included  in  the 
third  class  of  public  printing,  makes  the  distinction  between  the  reports  of  the  ex- 
ecutive officers  and  the  executive  documents  provided  for  in  section  28. 

Section  3  of  said  act  is  somewhat  obscure,  in  that  the  proviso  fixing  the  rates  does 
not  use  the  same  terms  in  describing  the  work  that  is  used  in  that  portion  of  the 
section  providing  for  proposals  to  do  the  work ;  but  said  section  does,  in  terms,  re- 
quire that  the  Commissioners  shall  invite  proposals  for  binding  the  laws,  journals, 
and  vohimes  of  public  documents,  and  the  party  or  parties  bidding  for  the  work  in 
class  3  must  specifically  state  the  price  for  binding  the  volumes  ot  public  documents. 
Then  comes  the  proviso  to  section  3,  fixing  the  rate  for  binding  the  session  laws,  jour- 
nals, and  executive  documents  per  volume  in  brochure  covering.  The  laws,  journals, 
and  executive  documents  are  grouped  together  throughout  the  act,  and  almost  in- 
variably the  word  "volume"  or  "volumes"  either  precedes  or  follows  the  words 
"executive  documents"  or  "public  documents"  wherever  they  are  used  in  the  act, 
thus  clearly  maintaining  the  distinction  between  the  reports  of  executive  officers 
as  well  as  other  officers  and  the  executive  documents.  See  sections  2,  8,  10,  12,  14, 
82,  33,  34,  35,  and  36. 

It  follows,  therefore,— Fm-s<,  that  the  price  allowed  by  law  for  binding  the  "ex- 
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ecutive  documents  "  in  brochure  covering,  per  volume,  cannot  be  applied  to  the  re- 
ports of  the  executive  officers  any  more  than  it  can  be  to  the  reports  of  the  several 
State  institutions;  second,  that  all  reports  must  come  under  the  rate  fixed  for 
"stitching,  trimming,  and  covering  pamphlets,"  viz.:  "One  hundred  cents  for  one^ 
hundred  copies  not  exceeding  one  hundred  pages."  But  you  suggest  that  the  law' 
does  not  require  the  Commissioners  to  invite  proposals  for  "  stitching,  trimming,  and 
covering  pamphlets,"  which  is  true,  but  it  does  not  require  them  to  invite  proposals 
for  "  folding,  stitching,  and  binding."  While  the  same  language  is  not  used,  it  was 
doubtless  intended  to  cover  the  same  work.  In  any  event,  upon  the  strictest  con- 
struction the  matter  of  folding  simply  would  be  left  without  any  limitation  upon 
the  price.  The  work  of  trimming  would  doubtless  fall  in  the  same  category  with 
collating,  drying,  and  pressing,  and  be  included  in  other  work.  I  inter  this  from  the 
fact  that  the  law  requires  no  proposals  in  terms  for  this  work,  and  in  the  contract 
of  Norman  Wright,  inclosed  by  you,  purporting  to  cover  all  the  work  in  this  class, 
nothing  is  said  about  trimming.  It  is  also  true  that  the  law  requires  that  the  bids  shall 
specify  the  price  for  folding,  stitching,  and  binding  separately,  while  the  maximum 
rate  is  fixed  in  gross,  and  at  an  amount  that  would  make  it  difficult  to  have  the  two 
correspond.  But  if  this  difficulty  can  be  overcome  in  reference  to  the  reports  of 
officers  of  the  State  Institutions  printed  in  pamphlet  form,  it  can  be  overcome  in 
printing  the  reports  of  executive  officers  in  pamphlet  form ;  the  contract  can  be  made 
as  well  under  the  law  for  one  as  the  other.  But  you  suggest  that  many  of  the  re- 
ports made  by  the  executive  officers  exceed  100  pages,  and  therefore,  under  the  in- 
terpretation I  have  given,  the  law  upon  this  subject  would  be  without  any  limitation 
upon  the  price.  But  I  do  not  so  understand  the  law.  If  a  pamphlet  contained  but 
10  pages  the  cost  would  be  the  same  for  stitching,  trimming,  and  covering  as 
though  it  contained  100  pages.  Now,  would  not  the  rule  follow,  adopted  in  refer- 
ence to  estimating  composition  ?  If  a  pamphlet  exceeded  100  pages,  and  was  less 
than  200  pages,  or  did  not  exceed  200  pages,  would  not  the  contractor  be  entitled  to 
two  cents  instead  of  one.  The  law  fixes  the  rate,  and  that  rate  can  be  applied  to  any 
given  case  more  accurately,  doubtless,  by  one  of  the  profession  than  by  myself. 

You  suggest,  again,  that  the  volume  of  executive  documents  never  has  been  bound 
in  brochure  covering,  and  never  was  intended  to  be,  and  from  this  you  infer  that 
the  words  "  executive  documents  "  and  "  brochure  covering  "  must  refer  to  the  re- 
ports of  the  executive  officers.  But  the  answer  to  this  is  found  in  section  12,  which 
distinctly  states  that  the  journals,  executive  documents,  and  laws  required  to  be 
printed  and  put  up  in  hook  form  shall  be  bound  with  brochure  covering.  The 
language  of  the  act  on  this  point  is  so  clear  and  precise  that  no  interpretation  is 
necessary. 

I  am  aware  that  the  volume  of  "  Executive  Documents  "  has  never  been  bound 
with  brochure  covering,  but  the  laws  and  journals  have  been,  and  always  are;  and 
yet  the  law,  in  language  too  plain  for  interpretation,  requires  precisely  the  same 
binding.  There  is  nothing  in  the  whole  act  either  requiring  or  permitting  the  Com- 
missioners to  make  any  distinction  in  the  matter  of  binding  between  the  laws, 
journals,  and  executive  documents.  If  so,  I  have  failed  to  find  it.  It  is  true  that 
section  3  fixes  the  price  for  pasteboard  and  other  more  expensive  binding,  but  the 
prices  so  fixed  apply  as  well  to  the  laws  and  journals  as  to  the  executive  documents. 
While  it  might  be  inferred  from  section  3  that  other  than  brochure  covering  might 
be  used  in  binding  the  laws,  journals,  and  executive  documents,  I  think  section  12 
by  its  terms  excludes  all  inferences  to  be  drawn  from  the  language  used  in  section 
3.  Entertaining  the  views  that  I  have  herein  expressed,  it  is  unnecessary  for  me 
to  answer  in  detail  the  questions  not  hereinbefore  specifically  referred  to. 

St.  Paul,  July  16th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor: 

Deab  Sift:    Tou  duly  referred  the  following  questions  propounded  by  the 
County  Auditor  of  Pope  county  to  me  to  answer,  and  I  herewith  respectfully  sub- 
20 
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mit  my  answers  thereto:  First,  can  a  delinquent  tax-list  be  advertised  in  a  paper 
having  a  "  patent  outside,"  printed  out  of  the  county,  the  inside  being  printed  in 
the  county  ?  Second,  are  lands  held  under  the  homestead  act,  after  they  are  proved 
up  or  under  cash  entries,  taxable  as  real  estate  prior  to  issuing  of  the  patents  ? 

Under  both  of  the  acts  passed  at  the  last  session  of  the  Legislature,  providing  for 
the  assessment  and  collection  of  taxes,  it'  is  required  that  the  Board  of  County 
Commissioners  of  the  respective  counties  shall  designate  some  newspaper  of  general 
circulation,  printed  in  the  English  language,  which  shall  have  been  published  and 
circulated  for  at  least  four  months  prior  to  the  time  of  publishing  the  notice  and 
delinquent  tax-list,  either  at  the  county  seat,  and  in  the  county  where  the  real  es- 
tate is  situate,  or  at  some  other  place  in  the  county,  or  in  the  county  where  the  pro- 
ceedings are  instituted,  or  within  the  judicial  district. 

1  am  of  the  opinion  that  it  is  wholly  immaterial  whether  the  newspaper  so  des- 
ignated has  a  "  patent  outside  "  or  a  "  patent  inside,"  or  both.  The  more  patent 
the  better.  One  of  tlie  definitions  of  patent  is  "  open  to  the  perusal  of  all ;"  "  print- 
ing" and  "  publishing  "  are  not  synonymous  terms.  Bouvier  defines  publication 
to  mean  the  act  by  which  a  thing  is  made  public.  Webster  says,  "To  publish  is  to 
make  known  to  mankind  or  to  people  in  general  that  which  before  was  private  or 
unknown."  Where  the  type  are  set  and  the  impressions  made  is  a  matter  of  no  im- 
portance. Hinchman  vs.  Burns,  21  Mich.  556.  The  law  permits  the  delinquent 
list  to  be  partly  published  in  a  supplement,  but  requires  that  the  supplement  be 
issued  with  the  paper  designated  to  do  the  work.         . 

The  second  question  must  be  answered  in  the  affirmative.  In  either  case  put,  the 
party  is  entitled  to  his  patent.  The  conveyance  has  not  been  made,  but  the  gov- 
ernment of  the  United  States  only  holds  the  legal  title  in  trust  for  the  purchaser. 
The  land  no  longer  constitutes  a  part  of  the  public  domain.  The  United  States 
have  ceased  to  have  any  proprietary  interest  in  it.  It  is  henceforth  private  prop- 
erty, and  as  such  subject  to  taxation.  See  Astrom  vs.  Hammond,  3  McLean,  108; 
Carroll  vs.  Perry,  4  McLean,  26;  Carroll  vs.  Safford,  3  How.  441;  Gryner  vs.  Kis- 
wanger,  15  Oliio,  361;  Eaton  vs.  Norton,  20  Wis.  449;  Koss  vs.  Supervisors,  12 
Wis.  38. 

St.  Paul,  July  16th,  1874.  GEO.  P.  WILSOK",  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sir:  I  am  in  receipt  of  your  favor  inclosing  the  communication  of  A.  W. 
Bangs,  County  Attorney  of  Le  Sueur  county,  in  which  the  following  questions  are 
asked:  1st.  When  a  mortgage  is  foreclosed  before  the  time  of  redemption  expires, 
can  both  land  and  mortgage  be  taxed  ?  2d.  Can  a  county  board  refuse  taxes  paid  on 
homestead,  while  the  title  still  remains  in  the  Government?  3d.  Can  they  abate 
such  taxes  if  not  paid?  4th.  Can  county  board  abate  illegal  taxes  when  thev  have 
run  more  than  one  year  from  January  succeeding  their  levy?  5th.  If  a  person 
wislies  to  pay  delinquent  taxes  for  1872  and  previous  years,  must  he  pay  charges 
and  mterest  on  the  same,  or  simply  the  taxes  and  interest  at  12  per  cent.  ? 

The  first  question  must  be  answered  in  the  negative.  The  mortgage  is  simply 
security  for  the  debt,  and  the  debt  is  satisfied  by  the  foreclosure  and  sale.  The  title 
and  the  right  of  possession  upon  foreclosure  rest  in  the  purchaser,  subject  to  de- 
feasance by  redemption.  Claims  and  demands  secured  by  deed  or  mortgage  are 
"  credits,"  and  as  such  should  be  entered  for  taxation.  When  paid  and  satisfied, 
as  they,  would  be  in  the  case  proposed,  they  would  no  longer  be  taxable  as  sucJi. 
See  Minn.  Reports. 

In  answer  to  the  second,  third,  and  fourth  questions,  I  would  say  that  only  im- 
provements made  by  persons  upon  lands  held  by  them  under  the  homestead  laws  of 
the  Lnited  States  (the  fee  of  which  lands  is  still  vested  in  the  United  States)  can 
be  taxed,  and  any  tax  levied  upon  such  lands  would  be  improperly  levied;  and,  under 
the  authority  given  to  the  County  Commissioners  in  section  164  of  the  new  tax  law, 
they  might  refund  such  tax  if  paid,  and  if  not  paid  might  abate  the  same,  although 
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the  authority  to  abate  taxes  is  not  so  clearly  given  as  under  the  old  law,  but  may 
be  implied.  In  this  connection  I  desire  to  say  that  where  parties  have  "  proved  up" 
under  the  homestead  act,  and  are  entitled  to  their  patents  from  the  government, 
the  lands  at  once  become  taxable,  although  the  patents  may  not  have  been  issued. 

The  statute  is  very  clear  upon  the  point  that  all  applications  for  relief  against 
taxes  improperly  levied  or  paid  by  mistake,  must  be  made  within  one  year  from  the 
first  day  of  January  next  ens^uing  the  levy  of  such  taxes.  At  the  expiration  of 
that  time  the  authority  of  the  board  to  refund  or  abate  would  cease. 

I  would  say,  in  answer  to  the  fifth  and  last  question,  that  the  language  used  in 
section  29,  p.  94,  Gen.  Laws  1874,  is  too  plain  for  interpretation.  Simply  the  taxes, 
with  12  per  cent,  per  annum,  from  the  time  they  become  delinquent,  is  asked,  pro- 
vided the  payment  is  made  on  or  before  August  1, 1874. 

St.  Paul,  July  28th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


P.  A.  Elder,  Esq. : 

Dear  Sie:  Your  letter  of  the  fourteenth  inst.,  I  suppose,  came  duly  to  hand,  but 
on  account  of  the  neglect  of  the  janitor,  who  distributes  the  mail,  I  did  not  receive 
it  until  to-day.  I  have  no  objection  to  indicating  my  views  upon  the  matters  con- 
tained in  your  letter,  but  am  not  authorized  to  give  any  official  opinion.  1  suppose 
you  will  take  the  list  as  returned  to  you  by  the  Auditor,  and  upon  each  description 
as  therein  given  you  will  be  entitled  to  the  statutory  fee.  In  some  of  the  counties, 
in  order  to  "  make  fat "  for  the  printer,  and  possibly  for  the  clerk,  the  Auditors 
have  taken  particular  pains  to  subdivide  property  to  the  last  degree.  Such  action 
is  manifestly  in  conflict  with  the  spirit  of  the  act.  By  reference  to  section  4  you 
w  ill  see  what  is  meant  by  the  term  "  tract,"  or  "  lot,"  "  piece,"  or  "  parcel,"  of  land. 
If  you  should  own  a  "  government  section,"  it  should  be  assessed  to  you  as  a  sec- 
tion, and  not  in  forties.  Blocks  and  half  blocks,  in  cities  and  villages,  owned  by 
any  person  or  corporation,  should  be  assessed  as  such,  and  not  subdivided  into  lots. 
The  first  case  you  put  presents  a  very  objectionable  manner 'of  assessing;  that  is  to 
say,  to  name  a  number  of  lots  in  one  block,  and  then  put  an  aggregate  value  on  the 
lots.  If  they  have  an  aggregate  value  placed  on  them  by  the  assessor  they  would 
constitute  but  one  description,  as  it  would  be  impossible  to  afterwards  subdivide; 
but  if  a  separate  value  was  given  to  each  lot,  then  each  lot  would  constitute  a  de- 
scription. In  the  second  case  you  put,  each  tract  must  constitute  a  description,  as 
no  two  of  the  pieces  are  contiguous.  They  could  not  be  assessed  nor  sold  in  the 
way  described  by  you.  See  cases  in  Minn.  E,eports.  The  last  case  put  in  your 
letter  I  am  not  certain  about,  but  incline  to  the  opinion  that  you  could  charge 
for  only  one  description,  with  the  tax  for  the  several  years  charged  against  it. 
There  would  be  but  one  judgment  entered  against  the  property  covering  the  tax  for 
the  several  years.  As  it  is  made  the  duty  of  the  State  Auditor,  primarily,  to  inter- 
pret the  new  tax  laws,  you  might  communicate  with  him  if  you  desire.  He  is  now 
absent,  otherwise  I  would  confer  with  him. 

St.  Paul,  July  28th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Henry  B.  Wilson,  Supt.  Pub.  Instruction : 

Dear  Sir:  Ton  request  my  opinion  upon  the  following:  "Can  the  County 
Superintendent  of  Schools  in  either  of  the  counties  interested  in  a  joint  district 
lawfully  examine  and  license  a  teacher  for  such  district,  or  must  it  be  done  by  the 
County  Superintendent  of  Schools  for  the  county  in  which  the  school-house  is 
located;  or  must  the  Superintendents  of  all  the  interested  counties  join  in  the  ex- 
amination and  licenses?"  The  jurisdiction  of  a  County  Superintendent  of  Schools 
is  co-extensive  with  the  limits  of  his  county.  In  him  belongs  the  duty  of  examin- 
ing and  licensing  all  teachers  of  common  schools  within  his  county,  and  of  visiting 
and  instructing  such  .schools  within  his  county.  This  jurisdiction  is  exclusive.  In 
the  case  of  joint  districts,  therefore,  the  location  of  the  school-house  must  furnish 
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the  test  as  to  whom  belongs  the  supervision  of  the  school,  and  the  licensing  of  the 
teacher  for  such  school. 
St.  Paul,  September  8th,  1874.  GEO.  P.  WILSOlf,  Atty.  Gen. 


Percy  B.  Smith,  County  Attorney,  Washington  Co.: 

Deak  Sir:  I  have  examined  the  questions  submitted  by  you  in  your  favor  of 
the  tvcelfth  inst.,  and  while  I  find  the  authorities  not  uniform,  I  am  of  the  opinion 
that  the  weight  of  authority  is  decidedly  against  the  iurisdiction  of  Washington 
county  in  the" matter  of  the  murder  of  Savison,  the  wound  being  inflicted  in  Wash- 
ington county,  Minnesota,  and  the  death  occurring  in  Pierce  county,  Wisconsin. 

In  101  Mass.  (Com.  vs.  Macloon)  the  position  taken  by  Mr.  Bishop  in  his  crimi- 
nal works,  and  the  cases  cited  by  him  in  support  of  his  position,  to  the  effect  that 
in  all  cases  an  indictment  would  lie  in  the  county  or  jurisdiction  where  the  blow 
was  given,  is  reviewed  and  overruled.  There  can  be  no  doubt  of  the  jurisdiction 
of  the  Wisconsin  authorities;  and,  as  a  mattter  of  safety,  I  would  recommend  you 
to  turn  the  accused  over  to  them  for  prosecution,  or,  if  they  are  unwilling  to  accept 
the  trust,  you  can  have  the  accused  indicted  in  your  county  for  assault  with  intent 
to  murder. 

St.  Paitl,  September  16th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Supt.  Public  Instruction: 

Sir:  In  your  favor  of  October  29th,  you  state  that  in  many  of  the  counties  of 
this  State  the  money  paid  to  the  County  Treasurers  for  licenses  granted  by  the  County 
Commissioners,  pursuant  to  chapter  16  of  the  General  Statutes,  is  appropriated  and 
used  for  purposes  other  than  tlie  support  of  the  common  schools,  and  that  likewise 
the  license  money  paid  to  the  authorities  of  the  several  incorporated  cities  of  the 
State,  for  the  privilege  of  vending  intoxicating  liquors,  is  applied  to  other  purposes, 
and  ask  if  these  moneys  do  not  belong  to  the  school  fund  of  the  respective  counties? 

Section  2  of  chapter  16  of  the  General  Statutes  provides  that  any  person  applying 
for  license  to  sell  intoxicating  liquors  shall,  before  the  same  is  issued,  pay  the  County 
Treasurer  of  the  proper  county  a  sum  not  greater  than  $100,  nor  less  than  $25,  per 
annum,  at  the  discretion  of  the  Board  of  County  Commissioners.  Section  42  of  the 
act  of  March  7,  1873,  for  the  government  and  management  of  common  schools,  re- 
quires the  County  Treasurer  of  eacli  county  to  set  apart  for  the  support  of  schools 
all  moneys  arising  from  the  issuing  of  liquor  licenses. 

I  can  discover  no  other  statutory  provision  appropriating  to  any  purpose  or  fund 
the  moneys  arising  from  the  issuing  of  licenses  to  sell  intoxicating  liquors  by  the 
Commissioners  of  the  respective  counties,  and  therefore  am  of  the  opinion  that  the 
said  money  should  be  credited  to  the  fund  for  the  support  of  schools.  But  while 
this  is  true  of  money  paid  for  licenses  granted  by  the  County  Commissioners  of  the 
several  counties,  I  do  not  think  that  this  rule  will  apply  to  the  moneys  paid  to  the 
authorities  of  incorporated  cities  for  licenses  to  sell  intoxicating  liquors  granted  by 
such  authorities,  except  it  be  by  virtue  of  some  special  and  unusual  provision.  The 
general  act  for  the  incorporation  of  cities  confers  upon  the  common  council  of  in- 
corporated cities  the  power  to  grant  licenses  to  persons  dealing  in  spirituous,  vi- 
nous, or  fermented  liquors,  and  gives  to  such  common  council  the  management  and 
control  of  the  finances  and  all  the  property  of  the  city. 

The  misappropriation  of  the  moneys  belonging  to  the  school  fund,  complained  of, 
can  doubtless  be  remedied  by  directing  the  attention  of  the  officers  of  the  several 
counties  to  their  duty  in  the  premises. 

St.  Paul,  November  9th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 
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Hon.  H,  B.  Wilson,  Superintendent  Public  Instruction: 

Sir:  It  appears  from  your  communication  of  this  date  that  at  the  annual  school 
meeting  held  in  district  No.  72,  in  Houston  county,  a  site  was  designated  for  a  school- 
house  which  the  district  contemplates  building.  After  viewing  the  ground,  two- 
thirds  of  the  voters  in  the  district  were  dissatisfied  with  it,  for  various  reasons,  and 
accordingly  signed  a  petition  to  have  a  special  meeting  called  to  change  the  site. 
Legal  notice  of  such  special  meeting  was  given;  that  at  the  time  and  place  desig- 
nated in  the  notice,  17  out  of  20  legal  voters  residing  in  the  district  were  present 
and  voting.  The  meeting  was  duly  organized  and  a  vote  taken  upon  the  question 
of  changing  the  site  for  the  school-house;  13  out  of  the  17  legal  voters  piesent 
voted  for  the  proposed  change,  and  4  against  such  change.  One  John  Beach,  a 
legal  voter  of  the  district,  who  signed  the  petition  for  the  special  meeting,  was  un- 
able to  be  present  at  the  meeting,  but  the  next  day  after  the  meeting  signed  and 
delivered  to  the  trustees  of  said  district  a  written  statement  to  the  effect  that  he  was 
in  favor  of  the  change  of  the  site,  and  would  have  voted  for  it  had  he  been  present  at 
the  meeting.  I  am  aoked  to  decide,  upon  this  statement  of  facts,  whether  the  officers 
of  the  district  would  be  warranted  in  purchasing  the  site  designated  at  the  special 
meeting,  and  in  proceeding  to  build  thereon  a  school-house  for  the  district,  having 
in  their  possession  a  fund  for  that  purpose.  I  am  of  the  opinion — First,  that  no 
legal  effect  can  be  given  to  the  statement  of  Beach,  namely,  that  he  was  in  favor  of 
the  change  of  site,  and  would  have  voted  in  the  affirmative  had  he  been  present; 
second,  that  to  have  effected  the  change  in  the  site,  it  would  have  required  an  af- 
firmative vote  of  14  out  of  the  20  legal  voters  of  the  district.  If  1  am  correct  in 
these  conclusions,  it  would  be  unlawful  for  the  officers  of  the  district  to  build  upon 
the  site  proposed  at  the  special  meeting. 
St.  Paul,  November  10th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Benj.  G.  Reynolds: 

Deak  Sir:  Your  favof  of  the  twenty-sixth  inst.  received.  Touching  the  ques- 
tion you  submit,  Dillon,  in  his  work  on  Municipal  Corporations,  §  153,  lays  down 
the  rule  as  follows:  "Statutes  requiring  an  oath  of  office  and  bond  are  usually 
directory  in  their  nature,  and  unless  the  failure  to  take  the  oath  or  give  the 
bond  by  the  time  prescribed  is  expressly  declared  ipso  facto  to  vacate  the  office,  the 
oath  may  be  taken  and  bond  given  afterwards,  if  no  vacancy  has  been  declared. "  I 
find  the  rulings  in  this  department  have  been  in  accord  with  the  foregoing.  See 
Op.  Attys.  Gen.  268 ;  citing  21  Pick.  75.  In  proceeding  under  section  3,  c.  79,  Gen. 
St.,  the  summons  and  complaint  would  have  to  be  signed  by  me  in  my  official  ca- 
pacity. 

St.  Paul,  November  25th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb,  State  Auditor: 

Sir:  There  can  be  no  question  but  that  it  was  intended  that  the  tax  certificates, 
assignments,  and  certificates  of  redemption  which  the  County  Auditors  are  author- 
ized to  execute  under  chapters  1  and  2  of  the  General  Laws  of  1874  are  entitled  to 
record  without  the  customary  attestation  and  acknowledgment  required  by  law  in 
the  case  of  deeds,  mortgages,  etc.  The  law  prescribes  the  form  in  which  the  State 
Auditor  shall  execute  such  certificates,  and  provides  expressly  that  they  may  be  re- 
corded as  other  deeds  of  real  estate.  There  is  not  necessarily  any  conflict  between 
these  acts  upon  this  subject,  and  the  general  laws  pertaining  to  the  execution  of  in- 
struments conveying  an  interest  in  real  estate  and  the  Register  of  Deeds'  duty  in 
recording  such  instruments.  But  if  such  conflict  does  exist,  the  general  laws  would 
have  to  yield  to  the  specific  provisions  of  the  acts  of  1874. 

St.  Paul,  November  25th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 
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R.  M.  Eichardson,  Register  of  Deeds,  Stevens  County: 

Deae  Sir:  In  your  favor  of  yesterday  you  state  that  you  have  been  elected  Reg- 
ister of  Deeds,  County  Attorney,  and  Judge  of  Probate  of  Stevens  county,  and  in- 
quire whether  you  can  lawfully  hold  the  three  offices  at  the  same  time.  I  find  no 
statutory  inhibition,  but  am  inclined  to  regard  the  offices  of  County  Attorney  and 
Probate  Judge  as  incompatible.  The  one  is  executive  and  the  other  judicial,  and 
hence  ought  not  to  be  held  by  the  same  person  at  the  same  time.  I  can  see  no  ob- 
jection to  your  holding  the  offices  of  Eegister  and  County  Attorney,  or  Register  and 
Judge  of  Probate ;  but  would  advise  you  not  to  attempt  to  hold  the  three  offices  at 
the  same  time. 

St.  Paul,  December  1st,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Superintendent  of  Public  Instruction: 
Dear  Sie:    My  opinion  is  requested  upon  the  following  questions: 
1st.  Can  a  school-district  dismiss  from  office  a  member  of  the  school  board  who 
refuses  to  discharge  the  duties  of  his  office,  or  who  incites  the  scholars  to  violence 
or  rebellion  against  the  teacher? 

2d.  Is  a  director  who  refuses  to  sign  a  teacher's  contract,  or  refuses  to  attest  an 
order  for  the  payment  of  teachers'  wages,  liable  to  suit  under  the  section  of  the 
school  act  in  relation  to  penalties  ? 

3d.  Is  that  provision  of  sectjon  81,  relating  to  the  attendance  of  teachers  upon 
teachers'  institute,  and  the  closing  of  schools  for  such  purposes,  to  be  construed  as 
applying  to  institutes  held  by  the  County  Superintendents,  as  well  as  to  those  held 
under  the  direction  of  the  Superintendent  of  Public  Instruction  ? 

4th.  If  a  teacher  closes  his  scliool  for  the  purpose  of  attending  an  institute,  must 
he  teach  enough  longer  to  make  up  this  lost  time;  or  may  he  deduct  the  same  from 
the  amount  of  his  wages  for  the  full  time,  and  collect  for  the  time  actually  taught? 
I  find  that  the  authority  to  dismiss  a  trustee,  or,  in  other  words,  to  declare  his 
oflice  vacant,  after  such  trustee  has  duly  qualified  dud  entered  upon  the  duties  of 
his  office,  is  not  given,  except  in  the  case  of  a  clerk,  and  then  only  on  account  of 
absence,  inability,  or  refusal  to  draw  orders  for  the  payment  of  money  when  au- 
thorized by  a  vote  of  a  majority  of  the  board  to  be  paid.  It  is,  perhaps,  well  that 
such  authority  does  not  exist.  AVhile  the  power,  if  so  conferred,  would  in  some  in- 
stances be  exercised  judiciously  and  for  the  good  of  those  concerned,  I  am  satisfied 
that  it  would  be  more  frequently  abused,  and  would  operate  to  the  great  detriment 
of  the  school  generally.  School-district  quarrels,  resulting  often  in  protracted  liti- 
gation, have  done  more  to  paralyze  the  schools  and  destroy  their  usefulness  than  all 
other  causes  combined.  It  might  be  well  to  amend  the  law  by  conferring  upon  a 
majority  of  the  board  the  authority  to  dismiss  for  certain  specified  reasons,  as  in 
the  case  of  the  clerk,  but  not  leaving  it  to  the  caprice  or  discretion  of  the  majority 
to  resolve  that  the  director,  treasurer,  or  clerk,  as  the  case  may  be,  has  neglected 
his  official  duties,  or  produce  a  disturbance  in  the  school  by  bad  counsel,  and  there- 
fore his  office  be  declared  vacant.  I  would  say,  in  answer  to  the  second  question, 
that  a  majority  of  the  trustees  can  hire  a  teacher  for  the  district,  and  the  contract 
so  made  will  be  as  binding  on  the  district  as  though  all  the  trustees  had  united  in 
making  it.  The  refusal  of  the  director  to  sign  the  contract  would  work  no  injury, 
and  would  not  subject  him  to  a  penalty,  even  in  case  the  law  attached  a  penalty  for 
the  neglect  of  official  duty  on  the  part  of  the  director.  I  do  not  find  that  the  school 
law  imposes  any  penalty  upon  a  director  who  refuses  to  attest  an  order  drawn  for 
the  payment  of  teachers'  wages.  It  provides  that  every  person  duly  elected  to  and 
accepting  the  office  of  director,  treasurer,  or  clerk  of  any  school-district,  who  shall 
neglect  or  refuse  to  enter  upon  the  duties  of  his  office,  and  serve  therein  faithfully, 
shall  forfeit  the  sum  of  $10,  etc.  The  section  from  which  I  have  quoted  is  doubt- 
less the  one  to  which  you  refer,  but  I  am  of  the  opinion  it  could  have  no  applica- 
tion to  the  case  in  hand.  I  think  the  third  Question  submitted  must  be  answered 
in  the  affirmative.      Section  62  of  the  school  law,  in  defining  the  duties  of  the 
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County  Superintendent,  requires  that  "he  shall  organize  and  conduct  at  least  one 
institute  for  the  instruction  of  teachers  in  each  year,  if  he  deems  the  same  neces- 
sary." Section  81  of  the  same  act  makes  it  the  duty  of  the  Superintendent  of  Pub- 
lic Instruction  to  "  hold  annually,  in  the  sparsely  settled  counties  of  the  State,  as 
many  teachers'  institutes  as  he  shall  find  practicable." 

It  then  provides  that  during  the  time  of  holding  a  teachers'  institute  in  any 
county,  it  is  the  duty  of  all  teachers  to  attend  such  institute  or  present  to  the 
County  Superintendent  satisfactory  reasons  for  not  so  attending.  The  language 
used  in  this  section  is  certainly  broad  enough  to  include  the  institutes  held  by  County 
Superintendents,  as  well  as  those  held  by  Superintendents  of  Public  Instruction. 
I  see  no  reason  why  the  law  should  not  be  so  construed.  I  am  confirmed  in  this  view 
by  the  fact  that  the  law  makes  a  distinction  between  teachers'  institutes  and  what 
are  termed  normal  training  schools.  The  Superintendent  of  Public  Instruction  is  au- 
thorized to  hold  the  former  in  sparsely  settled  counties,  and  the  latter  in  such  thickly 
settled  localities  as  he  may  deem  advisable.  The  proviso  to  section  18  seems  to  re- 
fer only  to  teachers'  institutes  as  distinguished  from  normal  training  schools.  It  is 
true,  the  law  does  not  prohibit  the  Superintendent  of  Public  Instruction  from  hold- 
ing teachers'  institutes  anywhere  in  the  State,  but  evidently  the  intention  was  to 
substitute  normal  training  schools  for  the  teachers'  institutes  in  the  older  and  more 
densely  settled  counties.  While  a  teachers'  institute  is  in  progress,  "  any  school  that 
may  be  in  session  in  the  county  may  be  closed  at  the  request  of  the  teacher,  in  order 
that  he  may  attend  the  institute;  but  the  district  shall  not  be  liable  for  the  wages 
of  such  teacher  while  such  school  is  closed."  I  think  the  last  clause  was  not  in- 
tended to  relieve  the  teacher  from  the  fulfillment  of  his  contract  with  the  district, 
but  rather  to  negative  the  idea,  that  might  otherwise  prevail,  that  because  the  law 
made  it  the  teacher's  duty  to  attend  the  institute,  the  time  so  occupied  should  be 
counted  the  same  as  though  he  were  actually  engaged  in  teaching. 

St.  Paul,  December  9th,  1874.  GEO.  P.  WILSOX,  Atty.  Gen. 


N.  MeFadden,  County  Treasurer: 

Dear  Sir:  Your  favor  of  the  15th  Inst,  received.  lam  of  the  opinion  that 
parties  holding  the  orders  of  your  county,  which  had  been  presented  for  payment,  and 
payment  refused,  would  be  entitled  to  interest  upon  such  orders  when  olfered  in 
payment  of  taxes  due  the  county  from  the  date  of  such  demand.  You  are  obliged 
to  take  the  orders  at  their  face  value.  By  this  is  undoubtedly  meant,  not  only  what 
the  order  may  call  for  on  its  face,  but  whatever  may  be  legally  due  the  holder  as 
damages  by  reason  of  payment  having  been  refused  when  the  indebtedness  ma- 
tured. You  state  that  on  the  thirtieth  day  of  July  last  the  County  Commissioners 
for  your  county,  passed  a  resolution  that  the  general  county  poor,  road,  and  general 
school  taxes,  should  be  paid  in  cash  or  orders  drawn  on  each  specific  fund,  and  ask 
wliether  their  action  was  legal. 

If  the  County  Commissioners  intended  by  their  resolution  to  instruct  you  not  to  ac- 
cept in  payment  of  taxes,  due  to  any  particular  fund,  orders  payable  out  of  other 
funds,  then  they  were  simply  declaring  that  which  is  made  your  duty  by  law.  County 
orders  are  receivable  for  county  taxes  only,  and  town  orders  for  town  taxes.  In  otlier 
words,  one  political  subdivision  cannot  be  made  to  pay  the  indebtedness  of  another. 

In  answer  to  your  third  question,  I  would  state  that  your  compensation  as  Treas- 
urer being  payable  in  the  same  manner  that  the  County  Attorney  receives  his 
salary,  namely,  upon  the  warrant  of  the  County  Auditor,  I  do  not  see  but  that 
you  stand  in  exactly  the  same  position,  and  will  have  to  suffer  to  the  extent  of  the 
depreciation  of  your  county  orders. 

St.  Paul,  December  18th,  1874.  GEO.  P.  WILSON,  Atty.  Gen. 
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J.  M.  Burlingame,  County  Attorney: 

Deak  Sir:  Section  67,  tit.  8,  p.  181,  Bissell's  Statutes,  furnishes  the  rule  that  must 
govern  your  Commissioners  in  the  matter  submitted  by  you.  I  assume  that  the 
Commissioner  who  created  the  vacancy  was  selected  to  serve  for  the  regular  term 
of  three  years ;  that  at  the  next  annual  election  held  after  such  vacancy  occurred  it 
was  filled  by  the  election  of  another  resident  of  the  district.  Such  person  would 
hold  only  during  the  unexpired  portion  of  the  regular  term,  and  until  his  successor 
was  elected  and  qualified.  Now  if  the  regular  term  of  the  Commissioner  creating 
the  vacancy  would  have  expired  January  1,  1875,  then  it  was  the  duty  of  the  electors 
of  his  district  to  have  elected  aCommissionerfor  a  regular  term,  beginning  January 
1,  1875,  at  the  general  election  in  November  last,  and  the  person  so  elected  would 
be  entitled  to  represent  the  disti'ict  in  the  Board  of  County  Commissioners.  The 
duty  of  your  Commissioners,  as  I  view  it,  is  to  inform  themselves  from  the  official 
records  as  to  the  facts  in  the  case ;  and  if  they  find  that  the  regular  term  of  the  Com- 
missioner creating  the  vacancy  expii'ed  January  1,  1875,  and  that  the  person  now 
claiming  to  represent  the  district  on  the  board  was  elected  at  the  last  annual  elec- 
tion by  the  electors  of  said  district,  it  would  be  their  duty  to  recognize  such  person. 
He  would  have  a  right  to  qualify  and  claim  his  seat. 

The  returns  made  and  certified  to  the  County  Auditor,  together  with  his  certifi- 
cate of  election  from  the  proper  officer,  would  be  conclusive  in  his  favor,  except  in 
the  event  of  a  direct  proceeding  to  try  the  question  of  title  to  the  office.  If  the 
present  incumbent  has  another  year  to  serve  by  virtue  of  his  election  to  fill  the  un- 
expired portion  of  the  regular  term,  then  the  election  last  Ni  ve  iber  was  a  nullity. 

St.  Paul,  January  2d,  1875.  GEO.  P.  WILSON,  Atty.  Gen. . 


Benj.  Soule,  County  Attorney,  Princeton,  Minn.: 

Dear  Sir:  The  law  requires  that  real  estate  shall  be  assessed  to  the  owners 
thereof,  but  provides  that  an  error  in  this  particular  shall  not  render  the  assess- 
ment illegal.  The  purpose  is  to  close  the  account  between  the  owner  and  the  State 
when  a  sale  is  made;  secondly,  and  more  particularly,  to  secure  the  prompt  pay- 
ment of  taxes,  and  at  the  same  time  have  the  land  entered  upon  the  tax-list  in  the 
name  of  the  real  owner.  Where  a  piece  of  land  stands  upon  the  tax-list  in  the 
name  of  any  person,  company,  or  corporation,  and  a  deed  of  conveyance  is  presented 
to  the  Auditor  of  the  county  from  such  person,  company,  or  corporation  of  said 
land,  he  would  have  a  right  to  assume  that  such  person,  company,  or  corporation 
owned  the  land  in  question,  and  it  would  be  his  duty  to  transfer  the  same  upon  his 
books,  whenever  the  taxes  due  thereon  were  paid.  But  if  it  should  occur,  as  in  the 
case  you  put,  that  the  property  in  question  stood  upon  the  list  in  the  name  of  a  per- 
son other  than  the  grantor  in  the  conveyance,  it  would  be  the  duty  of  the  Auditor, 
in  my  opinion,  to  first  satisfy  himself  that  a  transfer  had  become  necessary  for  the 
purposes  of  taxation  by  reason  of  a  sale  and  conveyance  thereof  by  some  one  hav- 
ing the  right  to  convey.  I  am  aware  that  this  view  is  open  to  the  same  objections, 
but  unless  some  such  rule  is  observed  by  the  Auditor,  the  purpose  of  the  law  will 
in  a  measure  be  frustrated.  If  the  Auditor  is  to  regard  the  law  as  imperative,  and 
hence  not  competent  for  him  to  exercise  any  judgment  or  discretion  in  the  matter, 
your  property  or  mine  may  be  conveyed  by  any  unknown  individual,  and  thereafter 
will  stand  upon  the  list  in  the  name  of  a  person  having  no  claim  or  title  to  the 
same.  A.  may  transfer  land  to  B.,  and  many  years  thereafter  some  defect  is  dis- 
covered, and  a  deed  is  obtained  to  perfect  the  same.  Such  deed,  as  is  often  the  case 
may  run  to  A.  instead  of  B.,  inuring,  however,  to  the  benefit  of  B.  Manifestly,  in 
such  case,  it  would  not  be  the  duty  of  the  Auditor  to  make  a  transfer  of  the  land 
upon  his  books,  notwithstanding  the  law  requires  liim  to  certify  to  a  lie  in  order 
that  the  deed  may  be  recorded.  It  often  happens  that  patents  from  the  government 
are  brought  m  for  record  long  after  the  title  has  passed  from  the  grantee  in  the  pat- 
ent, but  if  the  letter  of  the  law  is  to  be  followed  in  such  cases,  the  Auditor  must 
make  the  transfer,  notwithstanding  he  knows  that  the  grantee  has  no  interest  in  the 
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property.    Until  a  change  is  made  in  the  law  in  this  particular,  I  think  the  Au- 
ditor must  exercise  his  judgment  as  to  whether  a  transfer  on  his  books  has  become 
necessary  for  the  purposes  of  taxation. 
St.  Paul,  January  9th,  1875.  GEO.  P.  WILSOiSr,  Atty.  Gen. 


Benj.  Bursby: 

Dear  Sik:  Your  favor  of  the  first  inst.  received.  The  appointee  of  the  board 
would  unquestionably  have  a  right  to  act  until  his  successor  was  elected  or  ap- 
pointed and  qualified.  If  your  newly-elected  clerk  failed  to  qualify  in  the  time 
fixed  by  law,  it  would  have  been  competent  for  the  balance  of  the  board  to  have 
declared  a  vacancy,  and  filled  the  same  by  appointment  until  the  next  annual  meet- 
ing. But  if  the  board  failed  to  take  such  action,  and  the  newly-elected  clerk  sub- 
sequently came  in,  qualified,  and  demanded  the  office,  although  two  months  and  a 
half  may  have  elapsed  since  his  election,  I  think  he  would  have  been  entitled  to  the 
office.  You  should  have  declared  the  office  vacant,  and  filled  the  same  by  appoint- 
ment, in  case  the  officer-elect  neglected  to  accept  within  10  days  after  notice. 

St.  Paul,  January  14th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Amasa  Bowen,  Register: 

Dear  Sik:  I  think  that  you  are  entitled  to  recover  from  the  county  for  your 
services  in  recording  the  official  bonds  of  county  officers.  The  law  simply  requires 
that  the  officers  elected  shall  execute  bonds  in  the  amounts  designated  by  law,  with 
sureties,  to  be  approved  by  the  Board  of  County  Commissioners.  The  officers  have 
no  further  control  over  their  bonds  after  they  are  approved  or  submitted  to  the 
board.  It  then  becomes  the  duty  of  the  board  to  place  such  bonds  in  the  hands  of 
the  Register  of  Deeds  for  record,  and  should  pay  the  statutory  fee  therefor. 

The  matter  of  forwarding  the  same  to  the  Secretary  of  State  is  of  small  conse- 
quence in  this  case. 

St.  Paul,  January  21st,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


H.  H.  Velie,  County  Attorney: 

Dear  Sir:  There  is  a  conflict  between  section  180,  e.  8,  of  the  General  Statutes 
and  the  act  of  March  3,  1869,  but  I  am  of  the  opinion  that  the  act  of  1869,  being  the 
last  expression  of  the  Legislature  on  that  subject,  and  passed  to  meet  just  such  cases 
as  the  one  you  suggest,  should  control. 

I  therefore  concur  with  you  in  the  opinion  that  the  death  of  the  person  elected  as 
County  Attorney  before  he  qualified  did  create  a  vacancy  in  the  office  at  the  expi- 
piration  of  the  then  incumbent's  term,  and  that  the  Board  of  County  Commis- 
sioners, at  their  first  session  thereafter,  were  authorized  to  fill  the  same  by  appoint- 
ment. 

St.  Paul,  January  21st,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Superintendent  of  PutoUc  Instruction : 

Dear  Sir:  It  appears  from  the  sworn  statements  submitted  by  you,  that  on  the 
twenty-sixth  of  September,  1874,  a  vacancy  existed  in  the  office  of  clerk  in  school- 
district  No.  15,  in  Sherburne  county,  and  that  the  director  and  treasurer  of  the  dis- 
trict on  that  day  filled  the  vacancy  by  the  appointment  of  Benjamin  Bursby;  that 
at  the  annual  school  meeting  in  October,  W.  O.  Thompson  was  elected  clerk,  and 
Was  notified  of  his  election ;  that  Thompson  having  failed  to  file  his  acceptance  and 
enter  upon  the  discharge  of  the  duties  of  his  oflSce,  the  remaining  members  of  the 
board,  on  the  twenty-third  of  December  last,  appointed  one  H.  L.  Babcock  to  act  as 
■cleci.  until  the  next  annual  meeting;  that  thereupon  Babcock  entered  upon  the 
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discharge  of  the  duties  of  the  office,  and  is  now  acting  as  clerii  of  said  district.  Upont 
the  foregoing  statement  there  can  be  no  question  but  that  Babcocli  is  legally  clerk, 
of  the  district,  and  that  his  acts  as  such  clerk,  within  the  scope  of  the  authority- 
conferred  upon  clerks,  will  be  binding  upon  the  district.  Thompson  could  not  del- 
egate to  Bursby  the  authority  to  act  for  him  as  clerk  until  such  time  as  he  saw 
fit  to  assume  the  duties  of  the  office. 
St.  Paul,  February  ist,  187f .  GEO.  P.  WILSON,  Atty.  Gen. 


O.  C.  Gregg,  Auditor  Lyon  County: 

Deae  Sir:  Your  letters  of  February  4th  and  5th  received.  You  ask  whether, 
after  any  piece  or  parcel  of  land  has  been  bid  in  to  the  State,  as  provided  in  section 
123,  Gen.  Laws  1874,  can  any  assignment  be  made  other  than  in  fee?  This  ques- 
tion must  be  answered  in  the  negative.  There  is  no  authority  to  assign  for  a  term 
of  years.  The  assignment,  if  made  at  all,  must  be  absolute.  The  law  does  pro- 
vide for  the  attaching  of  rents  accruing  on.  property  bid  in  for  the  State,  but  does- 
not  authorize  the  rental  of  such  property.  The  provisions  in  reference  to  attaching 
rents  were  intended  to  operate  more  particularly  in  the  cities  of  the  State,  but  are 
nevertheless  applicable  to  farm  property  as  well.  In  Dodge  county,  and  others 
that  I  do  not  recall,  the  Commissioners  fail  to  designate  a  paper  in  which  to  publish 
the  lists,  for  the  reason  that  but  one  paper  was  published  at  the  county  seat;  but, 
so  far  as  I  know,  the  question  has  not  been  raised  in  the  courts  as  to  this  omission, 
being  fatal  to  the  sale. 

St.  Paul,  February  llth,  1875.  GEO.  P.  WILSOJT,  Atty.  Gen. 


G.  A.  Ruckolt,  County  Auditor,  Wright  Co. : 

Dear  Sir:  The  State  Auditor  has  referred  to  me  your  letter  of  the  tenth  inst. 
to  answer.  You  state  that  the  N.  W.  J  and  S.  E.  J,  and  lot  2,  in  section  16,  town- 
ship 121,  range  23,  (adjoining  lands,  and  assessed  together  to  one  owner,)  were  de- 
linquent for  the  years  1871  and  1872,  and  were  sold  to  the  State  under  the  law  of 
1874 ;  that  a  certain  party,  holding  a  Sheriffs  certificate  of  sale  of  the  flrst^desoribed 
piece,  desires  to  redeem  the  same,  and  has  tendered  you  a  sum  pro  rata  per  acre 
of  the  total  amount  due.  You  further  state  that  the  Assessor's  returns  show  that 
there  are  improvements  upon  the  land,  but  do  not  show  upon  which  portion. 
The  question  then  asked  is,  has  the  Auditor  any  authority  to  allow  a  party  to  re- 
deem a  part  of  the  tract,  as  is  proposed  in  this  case  ?  I  think  not.  There  is  no- 
doubt  but  that  the  manner  in  whicll  the  pieces  were  assessed  is  very  objectionable. 
While  they  may  be  contiguous,  and  owned  by  one  person,  yet  they  are  separate  par- 
cels of  land,  and  cannot  well  come  under  one  general  description.  But  that  is  an 
objection  that  should  have  been  urged  at  the  proper  time,  and  can  have  no  particu- 
lar bearing  upon  the  question  under  consideration.  The  record  does  not  disclose 
upon  which  tract  the  improvements  are,  and  even  if  there  were  no  improvements, 
the  land  may  not  be  of  uniform  value,  and  you  have  no  authority  to  assume  any- 
thing of  the  kind,  nor  to  accept  the  statements  of  parties  as  to  the  facts  in  the  case.. 
I  would  refer  you  to  an  opinion  of  the  Supreme  Court,  (volume  10,  p.  6.) 

St.  Paul,  February  12th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  B.  Wilson,  Superintendent  of  Public  Instruction: 

Dear  Sir:  Where  it  becomes  necessary  for  the  teacher  to  temporarily  suspend 
the  school  for  the  reason  that  no  provision  has  been  made  for  heating  the  schoffl-- 
room,  he  being  ready  and  willing  to  teach,  and  thereby  comply  with  his  contract,  I 
am  of  the  opinion  that  he  would  not  be  required  to  make  up  for  such  lost  time,  but 
might  recover  upon  his  contract.    If  the  director  contracted  with  the  district  to 


ATTORNEYS    GENERAL.  315 

furnish  wood  for  present  use  in  heating  the  school-house,  he  would  be  bound  to 
furnish  wood  sufHciently  seasoned  to  answer  the  purpose  for  which  it  was  pur- 
chased, even  though  the  contract  did  not  specify  dry  wood,  and  could  not  recover 
tlie  contract  price,  nor  any  amount,  for  wood  that  would  not  answer  the  purpose 
intended.  If  the  officers  saw  fit  to  accept  the  wood  for  use  when  it  should  become 
seasoned,  (the  voters  of  the  district  having  made  no  other  provision  for  fuel  at  the 
annual  meeting,)  of  course,  the  district  would  be  compelled  to  pay  for  it,  whatever 
it  might  be  reasonably  worth.  Where  the  voters  neglect  to  provide  for  fuel  at  their 
annual  meeting,  or,  having  made  the  necessary  arrangements  for  fuel,  such  arrange- 
ments should  fail,  it  would  then  be  the  duty  of  the  trustees  to  provide  fuel,  and 
any  contract  that  a  majority  of  such  trustees  would  make  would  be  binding  upon 
the  district. 
St.  Paui.,  February  16th,  1875.  GEO.  P.  WILSOIf,  Atty.  Gen. 


F.  E.  Cooper: 

Dear  Sir:  Your  favor  of  the  17th  inst.  was  duly  received.  I  am  of  the  opinion 
that  under  section  1,  c.  16,  Gen.  St.,  as  amended  by  the  act  of  1870,  the  20  days' 
notice  would  have  to  be  given  in  order  to  have  the  action  of  the  town  legal.  If, 
however,  the  requisite  notice  was  not  given,  and  the  County  Commissioners  should 
waive  the  objection  and  decline  to  grant  licenses  in  the  town,  parties  desiring  li- 
censes would  have  no  remedy.  Because  a  party  can  tender  an  acceptable  bond  and 
the  requisite  amount  of  money,  is  no  reason  why  the  Commissioners  should  grant  a 
license  to  him. 

The  Supreme  Court  of  this  State  has  decided  that  it  is  left  to  the  discretion  of  the 
Commissioners  to  decide  who  shall  and  who  shall  not  have  licenses;  that,  in  view 
of  the  dangerous  character  of  tlie  business,  the  Commissioners  should  exercise  great 
care  in  issuing  licenses.  I  think  it  is  intended  that  the  license  question  should  be 
voted  upon  at  the  town  meeting. 

St.  Paul,  March  23d,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  B.  Le  Blond,  Superintendent  of  Schools,  Houston  County: 

Dear  Sir:  Your  letter  of  the  8th  inst.  was  received,  and  except  for  sickness  on 
my  part  would  have  been  answered  before  this.  You  ask  two  questions :  First, 
wlien  a  district,  at  its  annual  meeting,  votes  to  erect  a  log  school-house,  can  it,  at  a 
special  meeting,  by  a  majority  vote  of  those  present,  change  it  and  erect  a  frame 
building?  Second,  can  the  money  levied  at  the  annual  school  meeting  for  general 
scliool  purposes  be  transferred  and  used  for  building  purposes? 

In  answer  to  the  first  question  I  would  say  that  it  was  proper  to  make  the  change, 
provided,  that  in  the  call  for  a  special  meeting  notice  was  given  that  that  matter 
would  be  acted  upon  at  such  meeting;  otherwise,  I  think  not.  I  think  the  second 
question  must  be  answered  in  the  negative.  The  trustees  could  only  use  such  funds 
as  had  been  provided  for  that  purpose,  and  the  law  specifies  the  manner  in  which 
such  funds  shall  be  raised. 
St.  Paul,  ilarch  24th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb,  State  Auditor : 

Dear  Sir:  The  salary  of  the  County  Auditors  is  determined  by  the  amount  of 
taxable  property  in  the  respective  counties,  as  fixed  by  the  State  Board  of  Equaliza- 
tion for  the  preceding  year.  But  in  no  event  shall  they  receive  to  exceed  -$2,000 
per  annum,  save  in  Winona  county,  which  county  was  excepted  from  the  operation 
of  the  act.  The  percentage  fixed  by  law  determines  absolutely  the  salary  to  which 
the  several  County  Auditors  are  entitled  (save  in  Winona  county)  when  such  per- 
centage does  not  exceed  $2,000.     There  is  no  significance  in  the  words  "for  his  per- 
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sonal  services.''  The  proviso  would  mean  the  same  were  those  words  omitted.  No 
portion  of  the  $1,000  named  for  clerk  hire  can  go  to  the  Auditor.  He  cannot  be 
Auditor  and  Deputy  Auditor  at  the  same  time.  The  object  was  to  allow  a  reason- 
able sum  for  clerk  hire  in  offices  where  the  amount  of  work  was  too  great  for  the 
Auditor  to  perform  personally.  In  some  offices  a  small  proportion  of  the  $1,000 
would  employ  the  necessary  assistance,  and  in  others  the  whole  amount  would  not 
be  unreasonable,  and  in  fact  might  be  insufficient. 

St.  Paul,  April  7th,  1875.  GEO.  P.  WILSOK,  Atty.  Gen. 


James  ritzgerald,  Town  Clerk : 

Dear  Sik:  Your  favor  of  recent  date,  addressed  to  the  State  Auditor,  has  been 
referred  to  me  to  answer.  Tou  state  "  that  at  the  annual  town  meeting  held  in 
Orange  town,  Douglas  county,  on  the  tenth  day  of  March,  1874,  it  was  ordered  that 
a  tax  of  four  mills  on  the  dollar  be  levied  on  the  taxable  property  of  tbe  town  for 
the  purpose  of  building  a  town  hall.  The  tax  was  levied,  and  at  the  annual  meet- 
ing held  on  the  ninth  day  of  March,  1875,  it  was  voted  that  the  tax  levied  for  town 
hall  purposes  be  transferred  to  the  road  fund,  to  be  expended  for  road  purposes." 
You  inquire  whether  the  action  thus  taken  was  legal  or  not. 

As  suggested  by  you,  prior  to  the  enactment  of  the  tax  law  of  1874,  moneys  raised 
by  taxation  for  a  specific  purpose  or  fund  could  not  be  used  for  any  other  purpose. 
The  particular  provision  referred  to  (see  section  77,  c.  11,  Gen.  St.)  seems  to  have 
been  omitted  in  the  new  tax  law,  and  I  presume  for  a  purpose.  In  the  absence  of 
such  limitation  upon  the  authority  of  the  town,  I  am  of  the  opinion  that  it  was 
competent  for  the  electors  of  the  town  of  Orange,  at  their  annual  meeting  in  1875, 
to  appropriate  the  fund  raised  for  the  building  of  a  town  hall  for  the  repair  and 
construction  of  roads  and  bridges,  or  any  other  proper  town  charge. 

Each  town  is  declared  by  law  to  be  a  body  corporate,  with  capacity  to  make  such 
orders  for  the  disposition,  regulation,  or  use  of  its  corporate  property  as  may  be 
deemed  conducive  to  the  interest  of  its  own  inhabitants.  The  money  in  the  treas- 
ury of  the  town  is  as  certainly  corporate  property,  and  under  the  control  and  dispo- 
sition of  the  town,  as  would  be  the  town  hall  when  built.  In  my  judgment  the 
town  should  possess  such  authority.  It  sometimes  occurs  that  by  the  time  a  fund 
has  been  levied  and  collected  the  necessity  for  such  fund  no  longer  exists.  I  as- 
sume that  the  Legislature,  in  omitting  the  prohibitory  statute  heretofore  referred 
to,  recognized  the  necessity  of  leaving  the  corporate  property  at  the  disposal  of  the 
town ;  subject,  of  course,  to  the  general  limitations  contained  in  the  law.  The  fund 
in  question  could  not  be  used  even  by  a  unanimous  vote  of  the  town,  except  for  u, 
purpose  for  which  the  town  might  assess  and  collect  taxes.  It  was  the  duty  of  the 
electors  of  the  town  to  be  present  at  the  annual  town  meeting,  and  participate  in 
the  management  of  the  affairs  of  the  town.  Hence,  those  who  were  not  present 
cannot  be  heard  now  to  object  to  the  action  taken  by  those  present.  However,  I 
would  suggest  that  if  a  majority  of  the  town  were  absent,  and  are  known  to  be 
opposed  to  the  transfer  in  question,  it  might  be  well  for  the  Supervisors  to  take  into 
consideration  the  wish  of  the  majority,  and  take  no  action  until  another  expression 
can  be  had  upon  the  subject. 

St.  Paul,  April  9, 1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  of  Public  Instruction: 

Dbab  Sir:  I  am  in  receipt  of  your  favor  of  recent  date,  inclosing  communica- 
tion from  the  Superintendent  of  Goodhue  county,  asking  ray  opinion  upon  the  follow- 
ing questions :  First,  can  a  person  not  a  citizen  act  as  a  district  clerk  ?  If  not,  would 
the  proceedings  of  a  district  meeting  called  by  such  clerk  be  illegal  ?  Second,  can 
the  fun^s  not  otherwise  needed,  and  in  the  hands  of  the  district  treasurer,  be  used 
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to  buy  a  site  for  a  school-house,  a  motion  to  that  effect  having  been  sanctioned  by 
the  voters  of  the  district?  Third,  if  funds  are  not  in  hand,  cannot  the  electors  au- 
thorize the  Board  of  Directors  to  borrov^r  funds  for  said  purpose  or  purposes  ? 

Under  our  constitution  and  laws,  aliens  are  not  eligible  to  any  office  elective  by 
the  people.  If,  however,  (referring  to  the  case  in  hand,)  an  alien  were  elected  to. 
the  office  of  district  clerk  of  a  school-district,  or  appointed  to  such  office  by  the 
proper  appointing  power,  and  should  assume  such  office  by  virtue  of  such  election 
or  appointment,  and  exercise  the  duties  thereof,  he  would  be  an  officer  de  facto,  and 
his  acts,  though  not  those  of  a  lawful  officer,  the  law,  upon  principles  of  policy  and 
justice,  would  hold  them  to  be  valid,  so  far  as  they  involved  the  interests  of  the 
public  and  third  parties.  It  follows  that  the  proceedings  of  a  district  meeting, 
called  by  a  clerk  exercising  the  duties  of  that  office  by  virtue  of  an  election  or  ap- 
pointment as  aforesaid,  would  not  be  illegal  though  such  clerk  were  ineligible  to 
the  office. 

In  answer  to  the  second  question,  I  would  say  that  money  in  the  district  treas- 
ury, levied  and  collected  for  the  payment  of  teachers'  wages  and  the  support  of  the 
school,  or  that  may  have  come  into  the  treasury  for  the  same  purpose  from  the  ap- 
portionment of  the  common  school  fund,  cannot  be  diverted  by  the  vote  of  the  dis- 
trict or  otherwise  to  any  other  purpose.  But  this  prohibition  does  not  apply  to  any 
other  fund  which  school-districts  are  authorized  to  raise,  except  money  received  by 
the  district  from  the  issue  of  its  orders  or  bonds,  as  provided  in  section  36  of  the 
school  law,  which  must  be  used  for  the  purposes  named  in  the  succeeding  section. 

The  third  question  must  be  answered  in  the  negative.  No  authority  is  given  to 
school-districts  to  borrow  money,  save  in  the  manner  provided  in  section  36,  afore- 
said. When  the  mode  of  executing  the  powers  granted  to  a  corporation  is  ex- 
pressly prescribed,  no  other  mode  can  be  adopted.  When,  however,  the  district  has 
incurred  the  indebtedness  for  a  purpose  authorized  by  law,  and  the  payment  of  such 
indebtedness  is  postponed  to  a  future  day,  the  district,  in  consideration  of  the  for- 
bearance, may  contract  to  pay  interest  thereon,  and  for  that  purpose  may  execute 
and  deliver  promissory  notes,  or  evidence  of  indebtedness  in  the  form  of  promissory 
notes.    See  Daniel  Boiling  vs.  District  ISTo.  1,  Anoka  Co.  10  Minn.  3i0. 

St.  Paul,  April  13th,  1876.  GEO.  P.  WILSOI^r,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sir:  I  am  in  receipt  of  your  favor  inclosing  communication  of  Olds  & 
Lord,  of  Afton,  Minnesota,  and  would  say,  in  answer  to  their  inquiry,  that  all  per- 
sonal property  of  persons  residing  in  this  State,  or  doing  business  within  this  State, 
by  themselves  or  agents,  except  such  as  is  expressly  exempted,  is  declared  to  be 
subject  to  taxation  by  the  State,  and  must  be  assessed  with  reference  to  its  value  on 
the  first  day  of  May  of  each  year.  This  general  provision  of  our  statute  would,  of 
course,  cover  logs  and  lumber  owned  and  held  within  the  State,  without  being  ex- 
pressly named,  as  they  are,  whether  such  logs  were  cut  or  lumber  manufactured 
within  this  State  or  elsewhere.  But  our  tax  law,  by  virtue  of  an  amendment  made  at 
the  last  session  of  the  Legislature,  provides  that  logs,  the  log-mark  of  which  is  re- 
corded in  this  State,  shall  likewise  be  subject  to  taxation  in  this  State,  although 
the  logs  may  not  be  within  the  State  on  the  first  day  of  May.  I  apprehend  that 
this  provision  was  intended  to  reach,  and  would  reach,  all  logs  in  transit  at  that 
time,  although  beyond  the  boundaries  of  the  State.  But  where  logs  cut  within  the 
State  have,  at  the  time  stated,  become  subject  to  taxation  in  another  State,  I  do 
not  think  the  authorities  of  this  State  could  enforce  the  tax  by  reason  of  the  log- 
mark  recorded  here.  Olds  &  Lord  state  that  they  cut  their  logs  in  Mirtnesota,  and 
on  the  first  day  of  May  the  logs  are  either  in  this  State  or  are  in  transit  to  their 
mills  on  Lake  St.  Croix,  in  the  State  of  Wisconsin.  Their  place  of  business  is  at 
Afton,  in  this  State.  By  the  laws  of  Wisconsin  all  personal  property  is  assessed  as 
of  the  first  day  of  May  in  each  year  the  assessment  is  made.    Upon  their  statement 
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of  the  facts,  I  am  of  the  opinion  that  their  logs  would  be  subject  to  taxation  in 
this  State,  and  not  in  Wisconsin. 
St.  Paul,  April  14th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


G.  Hyser,  County  Treasurer: 

Dbae  Sir:    I  am  in  receipt  of  your  favor  of  the  thirteenth  inst. 

The  St.  Paul  &  Pacific  Company  entered  into  a  contract  with  W.  P.  Davidson  to 
build  the  necessary  elevators  and  grain-houses  along  the  line  of  their  road.  The 
company  furnishes  the  necessary  ground,  side  tracks,  etc.,  and  Davidson,  at  his  own 
expense,  erects  the  elevators,  puts  in  the  necessary  machinery  and  men  to  operate 
the  same,  and  transact  the  business  with  dispatch.  The  company  agrees  to  furnish 
cars  and  carry  ofl:  the  grain  as  rapidly  as  required,  and  in  the  contract  reserves  the 
right  to  purchase  the  elevators  after  September  1,  1876.  The  company  collects  all 
charges,  and  pays  to  Davidson  so  much  per  bushel  as  elevator  cliarges.  Davidson, 
I  understand,  represents  a  company  called  the  "  Elevator  Company,"  and  whether 
our  court  would  hold  the  elevator  to  be  real  or  personal  property  I  cannot  say.  The 
courts  in  the  different  States  are  widely  at  variance  upon  the  question  as  to  when  an 
improvement  becomes  a  fixture.  Much  depends  upon  the  purpose  for  which  the 
improvement  is  to  be  used — how  it  is  attached  to  the  realty — -whether  it  could  be 
removed  wirhout  detriment  to  the  realty,  etc.  Each  case  must  be  determined  by 
and  from  its  peculiar  situation.  If  they  are  not  personal  property,  then  they  should 
be  assessed  to  Davidson  as  real  property.  You  should  endeavor  to  enforce  the  tax. 
Cannot  you  seize  some  of  the  machinery?  If  not,  I  would  seize  and  sell  the  eleva- 
tor, if  you  can  find  a  purchaser.  Davidson  and  his  associates  should  not  be  allowed 
to  claim  the  exemption  granted  to  his  company. 

St.  Paul,  April  loth,  1875.  .         GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  P.  McCraeken: 

Deak  Sik:  I  am  in  receipt  of  your  favor  of  the  nineteenth  inst.  As  the  law 
now  stands,  in  order  to  change  the  site  of  a  school-house  it  is  necessary  that  two- 
thirds  of  the  legal  voters  of  the  district  should  vote  in  favor  of  the  change.  Two- 
thirds  of  those  present  and  voting  will  not  answer.  By  reference  to  sections  10 
and  26  of  chapter  36  of  General  Statutes  you  will  see  that  in  this  particular  the 
school  law  has  been  changed.    See  subdivision  4,  §  34,  act  of  1873. 

St.  Paul,  April  22d,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt,  Supt.  Pub.  Instruction: 

Dear  Sir:  The  special  laws  of  our  cities  require  them  to  take  the  scholastic 
census  as  the  general  school  law  directs.  This  law  asks  for  the  number  of  persons 
between  the  ages  of  5  and  21  years,  resident  in  a  given  district  or  city,  on  the  thir- 
tieth day  of  September  in  each  year.  At  any  time  previous  to  that  date  it  is  im- 
possible to  determine  what  the  law  requires  to  be  reported.  Death  and  removals 
may  occur  on  the  twenty-ninth  of  September,  so  that  a  census  taken  before  the  oOth 
cannot  be  reliable.  No  officer  could  take  oath,  as  the  law  requires  that  the  report 
sets  forth  the  scholastic  population  actually  resident  in  a  given  district  or  city  on 
the  thirtieth  of  September.  The  law  does  not  grant  to  city  boards  of  education,  or 
to  any  one,  the  right  to  decide  that  more  than  10  days  are  necessary  for  the  taking  of 
the  census.  Nor  does  it  require  of  city  boards  of  education  an  impossibility,  or  even 
a  ditflcult  duty.  If  one  man  can  take  this  census  in  a  given  city  in  60  days,  six  men 
can  take  it  in  10  days,  and  so  on,  at  no  greater  cost,  and  with  greater  facility  and 
accuracy,  if  in  each  ward,  or  part  of  a  ward,  the  work  be  assigned  to  a  person  ac- 
quainted with  the  district  to  be  canvassed.    An  apportionment  of  the  public  school 
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funds  cannot,  therefore,  be  legally  made  on  a  scholastic  census,  a  part  or  all  of 
which  has  been  taken  before  the  thirtieth  day  of  September  in  any  year. 

St.  Paul,  April  28th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Ignatius  Donnelly: 

Deae  Sie:  1  am  in  receipt  of  your  favor  of  recent  date,  in  which  you  request  my 
opinion  upon  the  question  as  to  whether  the  inhabitants  of  that  portion  of  West 
St.  Paul  detached  from  Dakota  county  and  annexed  to  Eamsey  county  by  the  act 
-of  1874,  will  vote  at  the  ensuing  general  election,  to-wit,  in  the  twentieth  senato- 
rial district  or  in  Ramsey  county  ? 

In  your  communication  you  refer  to  section  23,  art.  4  of  the  constitution,  which 
requires  that  "  the  Legislature  shall  provide  by  law  for  an  enumeration  of  the 
inhabitants  of  this  State  in  the  year  1865,  and  every  tenth  year  thereafter;  and 
that  at  the  first  session  after  each  enumeration  so  made,  and  also  at  the  first  session 
after  each  enumeration  made  by  the  authority  of  the  United  States,  the  Legislature 
~  -shall  have  the  power  to  prescribe  the  bounds  of  congressional,  senatorial,  and  rep- 
resentative districts,  and  to  apportion  anew  the  Senators  and  Representatives 
among  the  several  districts  according  to  the  provisions  of  section  second  of  this  ar- 
ticle." 

Section  2  of  article  4  provides  tiiat  the  Representatives  of  both  houses  shall 
be  apportioned  equally  throughout  the  different  sections  of  the  state  in  proportion 
to  the  population  thereof.  In  1871  the  Legislature  redistricted  the  State,  and  ap- 
portioned the  Senators  and  Representatives  among  the  several  districts  upon  the 
basis  of  the  enumeration  made  by  the  authority  of  the  United  States  in  the  year 
1870.  Under  the  last-named  act  the  twentieth  senatorial  and  representative  dis- 
trict was  composed  of  Dakota  county,  and  entitled  to  elect  one  Senator  and  five  Rep- 
resentatives, and  Ramsey  county,  as  then  bounded,  composed  the  twenty-third  and 
twenty-fourth  districts. 

Section  3  of  the  same  act  provides  that,  in  the  event  of  any  change  in  the 
county  and  township  lines  affecting  the  districts  provided  in  section  2,  the  sena- 
torial and  representative  districts  should  not  be  affected  thereby. 

We  are  bound  to  presume  that  the  act  of  1874,  enlarging  the  boundaries  of  Ram- 
sey county,  was  passed  by  the  Legislature  with  full  knowledge  of  the  constitutional 
provisions  referred  to,  and  of  existing  legislation  enacted  in  pursuance  of  those 
provisions ;  and  hence  when,  in  the  first  section  of  the  act  of  1874,  the  territory  de- 
tached from  Dakota  county  is  declared  to  be  annexed  to  the  county  of  Ramsey  "  for 
all  purposes  whatsoever,"  the  last  expression  must  be  construed  to  mean  for  all  pur- 
poses other  than  those  incident  to  the  election  of  Senators  and  Representatives  and 
members  of  Congress.  This  qualification  is  necessary  in  order  to  preserve  the  in- 
tegrity of  the  act.  If  it  be  insisted  that  the  words  referred  to  shall  be  interpreted 
literally,  and  that  the  Subsequent  section  of  the  same  act,  repealing  all  acts  and 
parts  of  acts  inconsistent  therewith,  had  the  effect  to  repeal  section  3  of  the  ap- 
portionment act  of  1871,  would  not  the  whole  act  be  invalid  because  of  its  repug- 
nance to  the  constitutional  provision  quoted? 

The  representation  in  both  houses  shall  be  apportioned  equally  throughout  the 
State  in  proportion  to  the  population,  and,  in  order  to  comply  with  the  provisions 
of  the  constitution,  it  further  provides  for  the  enumeration  of  the  inhabitants  of  the 
State,  and  then  declares  that  the  Legislature,  at  its  first  session  after  such  enumera-' 
tion,  or  after  an  enumeration  made  by  the  authority  of  the  United  States,  shall  have 
the  power  to  prescribe  the  bounds  of  congressional,  senatorial,  and  representative 
■districts,  and  to  make  a  new  apportionment. 

While  in  our  constitution  there  is  no  express  prohibition  upon  the  exercise  of  this 
power  by  the  Legislature  at  any  other  time,  as  is  the  case  in  the  State  of  Xew  York, 
yet  it  is  evidently  as  clearly  implied  as  though  the  very  language  of  the  Xew  York  con- 
stitution, to-wit,  "the  apportionment  and  districts  so  to  be  made  shall  remain  unal- 
tered until  another  enumeration  shall  be  taken,"  etc.,  were  incorporated  therein.  The 
■express  mention  of  one  thing  implies  the  exclusion  of  another,  is  a  maxim  of  interpre- 
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tation  that  may  be  applied  in  this  case.  While  the  general  authority  of  the  Legis- 
lature  to  alter 'the  boundary  lines  of  counties,  cities,  and  towns  may  be  conceded, 
the  framers  of  the  constitution  saw  fit,  and  very  wisely,  too,  to  place  this  limitation 
upon  the  power  in  order  that  the  equality  of  representation  established  between  the 
several  districts  should  not  be  disturbed.  It  cannot  be  claimed  that  the  Legisla- 
ture, having  redistricted  the  State  and  appointed  anew  the  Senators  and  Represen- 
tatives, after  an  enumeration,  could,  before  another  enumeration,  again  redistrict 
the  State  and  reappoint  the  members;  and,  if  not,  can  the  Legislature  do  by  indi- 
rection that  which  cannot  be  done  directly  ?  If,  during  the  time  between  two  ap- 
portionments, the  boundary  lines  of  congressional,  senatorial,  and  representative 
districts  are  subject  to  legislative  interference,  where  shall  such  interference 
stop?  Where  is  the  limitation  upon  this  power?  Suppose  that,  instead  of  a 
fraction  of  Dakota  county,  with  a  comparatively  small  population,  being  annexed 
to  Eamsey  county,  the  territory  upon  which  is  situated  the  city  of  St.  Paul  had 
been  detached  from  Ramsey  county  and  annexed  to  Dakota  county.  On  such  an 
emergency  Dakota  county  would  have  no  greater  representation,  while  Ramsey 
county,  with  a  greatly  diminished  population,  would  have  no  less.  Could  such 
legislation  be  justified  upon  the  plea  tliat  it  was  simply  the  exercise  of  an  ac- 
knowledged power  to  alter  the  boundaries  of  counties,  or  because  it  does  not  appear 
that  such  legislation  was  for  the  specific  purpose  of  changing  the  legislative  dis- 
tricts, but,  on  the  other  hand,  to  accomplish  some  incidental  purpose,  and  therefore 
the  constitutional  inhibition  would  not  apply  ?  To  assume  this  position  is  to  assert 
that  the  Legislature  may,  by  indirection,  evade  the  constitution,  and,  in  efEect, 
nullify  its  provisions.  From  what  I  have  already  said,  it  is  scarcely  necessary  for 
me  to  state  my  conclusion,  namely :  that,  in  the  matter  of  representation,  the  status 
of  the  inhabitants  of  the  detached  territory  has  not  been  changed  by  the  act  of 
1874,  and  hence  they  must  vote  as  they  have  hitherto  voted  until  after  the  next 
census  and  apportionment  made  thereunder. 
St.  Paul,  May  3d,  1875.  GEO.  P.  WILSON,  Atty.  Gen, 


His  Excellency,  Governor  C.  K.  Davis : 

Sik:  I  am  in  receipt  of  your  favor  of  the  twelfth  inst.,  requesting  my  opinion — 
First,  as  to  what  interest  vested  in  the  Winona  &  St.  Peter  Railroad  Company 
by  virtue  of  the  act  of  the  Legislature  approved  March  2,  1875,  entitled  "An  act  to 
dispose  of  the  lands  granted,  or  to  be  granted,  by  the  United  States  subsequent  to 
]\Iarch  3,  1857,  to  aid  in  the  construction  of  a  railroad  from  Winona  westerly,  by 
way  of  St.  Peter,  to  a  point  on  tlie  Big  Sioux  river  south  of  the  forty-fifth  parallel 
of  north  latitude;"  second,  what  proceedings  ought  to  be  adopted  by  the  actual 
settlers  to  obtain  title  to  the  lands  comprised  within  the  limits  of  the  grant,  and 
claimed  by  them  under  the  terms  of  said  act  ?  and,  third,  what -action  should  be  taken 
by  the  Governor  when  an  application  for  a  relinquisliment  is  made  to  you? 

By  the  act  of  Congress  approved  March  3,  1857,  (11  U.  S.  St.  195,)  there  was 
granted  to  the  Territory  of  Minnesota,  to  aid  in  the  construction  of  this  road, 
every  alternate  section  designated  by  old  numbers,  six  sections  in  width  on  each 
side  of  the  same,  as  definitely  fixed,  with  the  right  on  the  part  of  the  Territory  or 
State  to  select  indemnity  lands  (subject  to  the  approval  of  the  Secretary  of  the  Inte- 
rior) from  alternate  sections  or  parts  of  sections,  within  15  miles  from  the  line 
of  the  road  as  fixed,  in  case  any  of  the  lands  within  the  six-mile  limit  had  been  pre- 
viously sold  or  appropriated  by  the  general  government,  or  to  which  pre-emption 
rights  had  attached.  I  refer  to  the  last-named  act  for  the  purpose  of  calling  at- 
tention to  a  fact  that  otherwise  might  be  overlooked,  namely,  that  the  provisions 
of  the  act  of  last  winter  has  no  reference  to  the  grant  of  March  3,  1857,  but  simply 
applies  to  grants  made  since  that  date. 

By  the  act  of  Congress  approved  March  3,  1865,  (13  U.  S.  St.  at  Large,  526,)  enti- 
tled "An  act  extending  the  time  for  the  completion  of  certain  land-grant  railroads  in 
the  States  of  Minnesota  and  Iowa,  and  for  other  purposes,"  the  grant  to  this  State  to 
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aid  in  the  construction  of  the  "Winona  &  St.  Peter  road  was  increased  from  six  to 
ten  sections  per  mile,  with  the  right  to  select  indemnity  lands  within  twenty  miles 
of  the  line  of  the  road. 

\\'hile  the  act  of  the  Legislature  approved  March  2,  1875,  does  not  in  terms  re- 
fer to  the  grant  of  Congress  made  in  1865,  it  was  well  understood  at  the  time  that 
said  act  was  passed  for  the  purpose  of  carrying  out  the  trust  created  by  said  act  of 
Congress,  and  at  the  same  time  to  protect  the  interests  of  actual  settlers  upon  the 
lands  included  in  that  grant.  I  believe  it  is  a  matter  of  record  in  the  office  of  the 
Auditor  of  State,  that,  long  prior  to  the  passage  of  the  act  of  last  winter,  the  Winona 
&  St.  Peter  road  had  been  definitely  located  and  in  fact  constructed  upon  the  line 
designated  by  the  act  of  Congress,  from  the  eastern  to  the  western  boundary  of  tlie 
State;  and  hence,  having,  as  I  assume,  complied  with  the  conditions  of  the  grant, 
the  company  was  entitled  to  receive  the  lands  from  the  State,  the  State  holding  the 
same  in  trust  for  that  purpose  and  no  other ;  that  while  the  act  of  last  winter  pro- 
vides that  the  Governor,  acting  for  the  State,  ghall  convey  to  said  railroad  company, 
its  successors  or  assigns,  by  deed  or  deeds  in  fee-simple,  the  lands  so  granted,  never- 
theless, I  am  of  the  opinion  that  the  act  does  of  itself  pass  to  the  Winona  &  St. 
Peter  Company  the  title  in  fee  to  such  lands  as  had  theretofore  been,  or  which  may 
hereafter  be,  patented  or  certified  to  the  State  under  the  said  act  of  Congress  for  the 
use  of  that  road,  subject  to  the  conditions  of  said  act  of  Congress,  and  acts  supple- 
mentary thereto,  and  to  the  rights  of  actual  settlers  as  defined  by  our  Legjslature. 
The  deed  or  deeds  would,  therefore,  as  to  such  lands,  serve  to  designate  the  particular 
lands  granted,  and  furnish  the  evidence  of  title  in  the  company  to  the  same.  To 
the  act  of  our  Legislature  making  the  grant  are  appended  the  following  provisos : 
"Provided,  however,  that  this  grant  is  upon  the  express  condition  that  said  rail- 
road company  shall  relinquish  to  the  United  States  the  right  and  title  of  said  rail- 
road company  in  and  to  any  of  said  lands  occupied  by  actual  settlers  residing  thereon, 
and  claiming  the  same  in  good  faith  under  pre-emption  filings  or  homestead  entries 
made  prior  to  February  1,  A.  T).  1875,  and  who  have  in  good  faith  complied  with 
the  requirements  of  the  pre-emption  or  homestead  laws  as  to  settlement  and  culti- 
vation, or  any  of  said  lands  occupied  by  actual  settlers  who  settled  in  good  faith  be- 
fore survey,  and  who  have  since  that  time  continued  to  reside  thereon,  and  who 
have  not  since  said  settlement  been  permitted  to  make  pre-emption  filings  or  home- 
stead entries  on  and  for  such  land;  and  any  land  selected  and  granted  to  said  com- 
pany or  the  State,  in  lieu  of  these  tracts  relinquished,  shall  inure  to  and  be  conveyed 
to  said  company  in  the  same  manner  and  on  the  same  terms  as  the  lands  herein- 
before referred  to:  provided,  further,  that  application  for  such  relinquishment  shall 
be  made  to  the  company  and  to  the  Governor  of  the  State  within  six  months  after 
the  passage  of  this  act." 

I  have  given  the  provisos  in  full,  for  the  reason  that  they  disclose  specifically  the 
class  or  classes  of  settlers  who  are  entitled  to  apply  for  relinquishments  from  the  com- 
pany. 

It  will  be  incumbent  upon  each  settler  to  make  application  to  the  Governor  and 
to  the  company  on  or  before  September  2,  1875.  Much  of  the  proof  necessary  to  be 
made,  as  to  homestead  entries  and  pre-emption  filings,  can  doubtless  be  obtained 
from  the  land-office  for  the  district  in  which  the  lands  are  situated,  while  the  proof 
as  to  settlement  and  cultivation  should  be  such  as  is  required  under  the  acts  of  con- 
gress upon  the  same  subject.  This  I  understand  to  be  the  affidavit  of  the  party,  cor- 
roborated by  the  testimony  of  two  credible  witnesses.  While  the  act  is  silent  as  to 
the  Governor's  duty  in  the  premises,  when  application  is  made  for  a  relinquishment, 
nevertheless,  I  think  that  it  would  be  his  duty  to  receive  and  consider  the  counter- 
proof  offered  by  the  company  in  contested  cases,  and  while  neither  the  applicant  nor 
the  company  would  be  bound  by  the  Governor's  conclusion,  he  could  decline  to  con- 
vey to  the  company  such  pieces  as  were  claimed  by  settlers  until  such  time  as  the 
rights  of  the  respective  parties  could  be  determined  by  some  court  of  competent 
jurisdiction.  After  relinquishment  by  the  company,  the  settler  would  have  to  per- 
fect his  title  under  the  land  laws  of  the  United  States,  as  he  could  acquire  none  from 
the  State.  I  herewith  submit  a  communication  from  the  Hon.  H.  W.  Lamberton, 
21  
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of  Winona,  the  land  commissioner  of  the  Winona  &  St.  Peter  Eailroad  Company, 
in  which  he  states  the  desire  of  the  company  to  dispose  of,  as  rapidly  as  m^y  be, 
all  cases  of  contest  that  may  arise  under  the  grant ;  and  also  that  application  for 
relinquishment  may  be  served  upon  him  at  his  office,  in  Winona,  and  that  such 
service  will  be  recognized  by  the  company  as  sufflcient  service  upon  it. 
St.  Paul,  May  21st,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb : 

Dear  Sik:  Tour  favor,  inclosing  the  letter  of  Edward  Murphy,  of  Hennepin 
county,  received.  Mr.  M.  asks  two  questions:  First,  does  not  the  general  law 
passed  last  winter,  extending  payment  of  deJinquent  taxes  to  August  1,  1875,  apply 
as  well  to  Hennepin  county  as  any  other  county  in  the  state,  if  by  neglect  or  other- 
wise the  former  law  had  not  been  complied  with  ?  Second,  when  an  erroneous  assess- 
ment had  been  made  year  after  year,  until  the  County  Commissioners  corrected  the 
valuation  or  reduced  the  tax  f ron  75  *to  33J  per  cent,  on  property,  should  the  tax- 
payer be  held  for  penalty  for  not  paying  the  unjust  tax  during  the  term  prior  to  the 
statement?  First,  the  general  law  referred  to  in  the  first  question  is  the  act  ap- 
proved March  9,  1875,  continuing  In  force  certain  provisions  of  chapter  2  of  the 
General  Laws  of  1874  in  those  counties  in  which  the  officers  neglected  to  comply 
therewith  during  that  year;  but  that  act  has  no  application  to  Hennepin  county, 
for  the  reason  that  a  special  act  was  passed  and  approved  on  the  same  day,  to-wit, 
March  9, 1875,  authorizing  the  officers  of  that  county  to  enforce  the  payment  of  taxes 
which  became  delinquent  in  and  prior  to  the  year  1873,  as  provided  in  chapter  2, 
General  Laws  of  1874,  but  extending  the  time  to  May  15,  1875,  within  which  such 
delinquent  taxes  might  be  settled  by  paying  the  amount  of  the  tax  for  the  several 
yeais,  with  interest  at  the  rate  of  12  per  cent,  per  annum  from  the  time  when  the 
taxes  for  each  year  became  delinquent.  The  question  assumes  that  the  general  law 
of  1875,  referred  to,  allows  until  August  1,  1875,  within  which  delinquent  taxes 
may  be  settled  by  the  payment  of  12  per  cent,  interest,  but  I  do  not  so  understand 
the  effect  of  the  law.  It  simply,  in  my  judgment,  authorizes  the  officers  of  the  re- 
spective counties  affected  by  the  act  to  enforce  the  payment  of  delinquent  taxes 
according  to  the  provisions  of  chapter  2,  aforesaid,  but  was  not  intended  to  and  does 
not  continue  in  force  the  first  clause  of  section  29  of  said  chapter.  Second,  when 
an  erroneous  assessment  has  been  made,  the  law  hirnishes  every  opportunity  for  a 
correction.  The  aggrieved  party  can  apply  for  relief,  first,  to  the  town  or  city  Board 
of  Equalization ;  and,  finally,  to  the  Board  of  County  Commissioners. 

By  reference  to  section  164,  c.  1,  Gen.  Laws  1874,  it  will  be  seen  the  County  Com- 
missioners were  not  authorized  to  abate  taxes ;  that  they  were  empowered  to  order 
taxes  which  had  been  improperly  levied  or  paid  by  mistake  to  be  refunded  by  the 
County  Treasurer,  provided  application  to  them  be  made  within  a  given  time. 
Chapter  1  of  said  General  Laws,  as  amended  by  the  act  of  1875,  does  confer  upon 
the  Board  of  County  Commissioners  the  authority,  upon  proper  cause  shown  by  the 
aggrieved  party,  to  abate  taxes  or  penalties,  or  both,  except  state  taxes,  and  also  to 
refund  taxes  improperly  assessed  or  paid  by  mistake,  provided  application  be  made 
within  the  time  provided  by  statute.  Their  authority  in  the  premises  is  almost  un- 
limited. They  have  the  proofs,  and  are  supposed  to  decide  according  to  the  right 
of  the  case.  If  the  whole  tax  be  abated,  such  abatement  must  necessarily  carry  with 
it  the  penalty;  but  the  abatement  of  only  a  portion  of  the  tax  would  still  leave  the 
penalty  upon  the  portion  unabated,  which  would  have  to  be  enforced  against  the 
tax-payers.  To  this  the  tax-payer,  in  the  great  majority  of  cases,  cannot  complain, 
as  he  has  been  in  fault  in  not  seeking  his  remedy  at  the  proper  time  and  place. 

St.  Paul,  June  9th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb: 

Dear  Sir:    I  am  in  receipt  of  your  favor  of  yesterday,  requesting  my  construction 
of  the  act  approved  March  8, 1875,  entitled  "An  act  to  authorize  the  Board  of  County 
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Commissioners  of  certain  counties  to  remit  and  refund  portion  of  tax  levied  for  the 
year  A.  U.  1874,  witliiii  their  respective  limits."  I  concur  in  the  opinion  that  it 
must  be  construed  as  imperative,  and  not  directory,  ^yhen  the  intent  and  purpose 
of  the  Legislature  in  passing  an  act  is  obvious,  from  the  language  employed,  force 
and  effect  must  be  given  to  such  intent.  In  this  case  the  reason  for  the  passage  of 
the  act  is  recited  in  the  act  itself;  virhile  the  language  used  leaves  no  doubt  as  to 
what  vfas  Intended.  The  object  was  to  remedy  an  inequality  in  taxation.  That 
would  necessarily  result  from  the  increased  valuation  in  those  counties  in  which 
the  percentage  of  taxation  had  been  previously  fixed.  The'  rule  is  well  settled  that 
what  the  law  requires  to  be  done  for  the  protection  of  the  tax-payer  is  mandatory, 
and  cannot  be  regarded  as  directory  merely.  Statutory  directions  are  deemed  di- 
rectory only  when  they  relate  to  some  immaterial  matter,  where  a  compliance  is  a 
matter  of  convenience  rather  than  of  substance;  where  no  advantage  will  be  lost, 
or  right  destroyed,  or  benefit  sacrificed,  either  to  the  public  or  to  any  individual,  by 
holding  the  provision  directory. 
St.  Paul,  June  11th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  "William  Mitchell: 

Dear  Sib:  I  would  say,  in  reply  to  your  inquiry  of  recent  date,  that  after  exam- 
ination I  have  arrived  at  the  conclusion  (although  not  entirely  free  from  doubt  as 
to  its  correctness)  that  the  savings  associations  organized  under  chapter  23  of  the 
General  Laws  of  1867  may  continue  to  do  business  as  such  associations  without 
conforming  to  the  act  as  amended  by  the  act  approved  March  9,  1875.  There  is  no 
doubt  of  the  correctness  of  the  general  principle  that  corporations  organized  under 
Gener;d  Laws  do  so  subject  to  such  amendments  and  changes  as  may  be  rightfully 
made  to  such  laws.  I  say  rightfully  made,  as  excluding  such  amendments  or  changes 
as  would  destroy  or  interfere  with  rights  which  have  been  acquired  and  become 
vested.  It  is  now  the  well-settled  law  of  tlie  land  that  the  charter  of  a  private 
corporation  is  a  contract,  within  the  meaning  of  the  constitution  of  the  United 
States,  and  that  any  act  of  a  State  Legislature  which  violates  any  corporate  rights 
secured  by  such  charter,  without  the  consent  of  the  corporation,  is  void  as  against 
the  constitution.  It  may  be  noted  that  in  neither  the  act  of  1867  nor  in  said  act 
as  amended,  is  the  right  of  amendment,  alteration,  or  repeal,  expressly  reserved,  nor 
is  such  power  reserved  in  our  constitution,  as  in  some  of  the  States.  The  repeal, 
therefore,  of  the  act  of  1867  would  not  have  destroyed  the  existence  of  corporations 
organized  under  it.  Their  existence  could  no  more  be  taken  away  by  the  repeal  of 
si^id  act  than  could  that  of  one  incorporated  by  private  act,  in  which  there  was  no 
provision  to  that  effect  by  the  repeal  of  such  act.  If  the  savings  associations  or- 
ganized under  the  act  of  1867  are  subject  to  the  amendment  of  last  winter,  it  would, 
in  effect,  with  such  organizations,  amount  to  a  repeal  of  the  original  act,  as  it  would 
involve  a  reorganization,  with  an  increased  number  of  trustees  and  a  capital  stock 
of  $50,000,  as  well  as  a  compliance  with  other  terms  and  conditions  somewhat  oner- 
ous. But  it  is  unnecessary  to  discuss  the  question  as  to  whether  such  legislation 
is  in  violation  of  chartered  rights,  for  it  seems  to  me  that '  associations  organized 
under  the  act  of  1867  are  excepted  from  the  operation  thereof. 

Section  4  provides  th'at  every  association  shall  provide  for  the  payment  of  not  less 
than  $50,000  for  a  capital  stock,  25  per  cent,  of  which  shall  be  paid  in  before  the 
association  shall  commence  bumiess,  while  by  reference  to  sections  17,  18,  and  20, 
it  will  be  seen  that  associations  incorporated  under  the  act  of  1867  are  expressly 
excepted  from  the  penalties  of  the  act.  Section  18,  when  taken  in  connection  with 
the  other  provisions  of  the  act,  must  be  construed,  in  my  opinion,  as  permissive,  and 
not  mandatory.  In  this  connection  it  may  be  proper  to  say  that  the  German-Ameri- 
can arid  the  Farmers'  &  Mechanics'  Banlis  of  St.  Paul  were  not  savings  banks  or- 
ganized under  the  act  of  1867,  and  hence  their  exemption  from  the  operation  of  the 
act  would  not  militate  against  my  construction.  Taking  the  language  of  this 
amended  act,  and  interpreting  it  in  the  light  of  the  well-known  rule  of  construction 
that  no  statute,  however  positive  in  its  terms,  shall  be  construed  to  have  a  retro- 
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active  operation,  or  be  designed  to  interfere  with  existing  contracts  or  rights,  unless 
the  intention  that  it  shall  so  operate  is  expressly  declared,  I  feel  quite  confident 
that  I  am  right  in  the  position  I  have  assumed. 

If  the  existing  associations  desire  to  avail  themselves  of  any  of  the  privileges  of 
the  amended  act  not  contained  in  the  original  act,  it  would  be  necessary  for  them 
to  comply  in  all  respects  with  the  new  provisions. 

St.  Paul,  June  15th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


P.  A.  Sinclair,  County  Supt. : 

Deak  Sir:  Your  communication  addressed  to  Superintendent  Burt  has  been 
handed  to  me  to  answer.  Prom  the  sworn  statement  of  facts  submitted,  I  have  no 
hesitation  in  deciding  that  the  legal  officers  of  school-district  No.  6,  in  your  county, 
are  Nathaniel  Drew,  director,  Simeon  Prutsman,  treasurer,  and  Otis  Getchell,  clerk. 
It  would  not  be  competent  for  the  voters  present  at  an  annual  meeting,  held  with- 
out the  statutory  notice,  to  act  upon  the  matter  of  raising  money  for  the  building 
or  the  purchashing  of  a  school-house,  or  fixing  the  site  thereof,  but  for  all  other 
purposes  the  meeting  would  be  legal  without  such  notice.  The  fact  that  the  act- 
ing clerk  of  the  district  may  have  failed  or  neglected  to  file  in  his  office  the  bond 
and  acceptance  of  the  treasurer,  the  same  having  been  delivered  to  him  for  that 
purpose,  could  not  in  the  least  affect  his  right  to  act  as  such  ofQcer.  District  officers 
are  given  10  days  after  notice  of  election  within  which  to  file  their  acceptance,  and 
Prutsman,  not  having  been  notified  by  tlie  clerk  of  his'election,  had  a  right  to  qual- 
ify on  November  15th,  succeeding  his  election.  No  clerk  having  been  elected  at  the 
annual  meeting,  October  3,  1874,  the  director  and  treasurer  had  a  right  to  fill  the 
vacancy  by  appointment  until  the  next  annual  meeting.  The  action  taken  at  the 
so-called  special  meeting,  held  November  12,  1874,  was  illegal  and  void. 

St.  Paul,  June  20th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


B.  r.  Webber,  County  Attorney: 

Deae  Sir:  I  have  examined  the  act  of  187-3  relative  to  the  fee  of  Register  for 
making  entries  in  Tract  Index.  The  law  gives  him  10  cents  for  indexing  each 
transfer  of  real  estate  by  deed  or  mortgage,  and  not  10  cents  for  each  entry  he  may 
make  in  indexing  such  transfer.  Each  deed  or  mortgage  is  a  transfer.  The  case 
you  put  is  an  argument  in  favor  of  my  construction.  You  say  a  deed  of  two  blocks 
in  your  city  would  require  28  entries  in  the  Tract  Index.  Ten  cents,  in  such  a  case, 
is  hardly  adequate  compensation,  but  as  an  average  compensation  10  cents  is  suffi- 
cient. To  say  that  he  should  have  10  cents 'for  each  entry  would  give  him,  in  the 
case  you  put,  $2.80,  which  would  be  extravagant  pay.  The  law  will  not  admit  of 
any  such  interpretation,  in  my  judgment. 

St.  Paul,  June  25th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  Q.  Ward : 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  twenty-sixth  inst.  You  sub- 
mit the  question:  "Can  a  township  regularly  organized,  though  composed  of  two 
congressional  townships  united  for  town  purposes,  be  severed  or  divided  without  a 
majority  of  the  legal  voters  of  the  township  thus  organized,  petition."  The  question, 
in  my  judgment,  must  be  answered  in  the  affirmative.  It  seems  to  me  that  section 
1,  tit.  1,  c.  12,  of  Bissell,  (being  section  1,  c.  10,  St.  1866,)  very  clearly  confers  such 
authority  in  cases  like  the  one  under  consideration.  And  especially  is  thjs  true 
when  we  construe  section  1  aforesaid  in  connection  with  section  29  of  chapter  11. 

The  limitations  upon  the  power  of  the  Commissioners  to  set  off,  organize,  and 
divide  towns  have  no  application  in  this  case.  While  the  Commissioners  ought  to 
consider  the  effect  such  division  might  have  on  the  remainder  of  the  organization, 
still,  no  matter  what  the  consequences  might  be,  the  validity  of  their  actioil  could 
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not  be  called  in  question  on  that  account.     The  organization  of  more  than  one  con- 
gressional township  into  a  town  must  be  regarded  as  merely  temporary,  inasmuch 
as  it  is  the  recognized  policy  in  this  State  to  make  ultimately  each  congressional 
township  a  municipal  organization, 
St.  Paul,  June  30th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Iiouis  Gottlief : 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  twelfth  inst.  In  the  light  of  de- 
cisions made  in  other  States  having  a  school  system  somewhat  similar  to  ours,  I  am 
of  the  opinion  that  it  was  competent  under  the  notice  given,  to  vote  to  raise  money 
by  tax  or  by  the  issuing  of  bonds,  for  che  building  of  a  school-house.  In  the  warn- 
ing of  a  meeting  of  a  school-district  to  be  held  for  a  special  purpose,  all  that  is  re- 
quired is  that  it  should  be  so  expressed  as  that  the  inhabitants  of  the  district  may 
fairly  understand  the  purpose  for  which  they  are  convened.  In  your  case  the  meet- 
ing was  convened,  among  other  things,  "to  take  action  in  relation  to  the  building 
of  a  school-house"  and  "to  procure  a  site  for  school-house."  Though  nothing  was 
said  in  the  notice  about  raising  money,  yet  I  think  that  could  be  fairly  understood 
from  the  notice. 

St.  Paul,  July  17th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  R.  Wiswell,  County  Auditor: 

Dear  Sir:  I  have  held,  in  a  previous  opinion,  that  the  amendment  to  the  school 
law  (second  proviso  of  chapter  20,  Gen.  Laws  1875)  did  not  affect  existing  school- 
districts,  but  must  be  given  a  prospective  operation,  under  the  familiar  rule  of  con- 
struction that  no  statute  shall  be  construed  as  retroactive  unless  it  is  expressly 
stated,  or  very  clearly  appears  from  the  act  itse^  that  such  was  the  intention.  The 
fiscal  year  begins  March  1st  of  each  year.  The  Auditor's  salary  is  determined  by  the 
assessed  valuation  of  the  preceding  year;  that  is,  his  salary  from  March  1,  1875,  to 
March  1,  1876,  would  be  determined  by  the  amount  of  taxable  property  for  the 
year  1874.  The  basis  upon  which  his  compensation  is  fixed  cannot  be  changed  dur- 
ing the  year. 

St.  Paul,  July  21st,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


H.  S.  Austin,  Esq. : 

Dear  Sir:  Your  favor  of  August  2d  received.  It  is  the  business  of  the  County 
Attorney,  and  not  mine,  to  advise  town  officers  in  reference  to  their  duty,  but  I  will 
answer  your  letter  out  of  courtesy.  Every  male  inhabitant  over  21  years  of  age, 
and  under  50,  excepting  paupers,  idiots,  lunatics,  firemen  in  cities,  members  of  or- 
ganized uniformed  military  companies,  and  disabled  soldiers,  are  subject  to  poll-tax. 
Pensioners  may  be  able  to  perform  road  labor,  and  hence  may  not  be  disabled  sol- 
diers in  the  sense  in  which  those  terms  are  used  in  }he  statute.  I  do  not  under- 
stand how  an  unorganized  town  can  be  attached  to  the  road-district  of  which  you  are 
overseer,  the  same  being  also  an  unorganized  town.  If  such  autliority  is  conferred 
by  statute  I  have  not  found  it,  and  would  be  glad  to  have  you  refer  me  to  it.  If 
I  am  correct  in  this,  you  cannot  compel  those  residing  in  such  unorganized  town  to 
come  into  your  road-district  and  perform  road  labor.  I  understand  the  poll  and 
road  tax  may  be  expended  on  the  highways  of  an  adjoining  town,  if  those  present 
at  the  annual  town  meeting  so  direct,  and  also  the  rule  in  reference  to  the  dividing 
and  working  of  town-line  roads;  but  I  can  find  no  statute  giving  Supervisors  au- 
thority to  include  territory  outside  of  their  town  to  road-districts  established  within 
such  town  for  road  purposes. 

St.  Paul,  August  5th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 
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David  Brooks,  Esq. : 

Deae  Sie:  In  your  favor  of  the  fifth  inst,  you  state  that  Monticello  is  a  village, 
organized  under  the  act  of  1875,  to-wit,  chapter  139  of  General  Laws,  and  ask 
whether,  in  criminal  cases  arising  under  the  ordinances  of  the  village,  the  accused 
can  demand  a  jury  trial,  and,  if  so,  whether  the  jurors  are  to  be  selected  from  those 
competent  to  act  residing  within  the  incorporated  village.  Having  examined  tlie 
act  under  which  you  are  incorporated,  and  the  provisions  of  our  constitution  bearing 
upon  the  question,  I  am  of  the  opinion  that  the  accused  would  be  entitled  to  a  jury 
trial,  and  that  the  jurors  must  be  selected  from  the  inhabitants  of  the  county,  as  in 
other  criminal  cases  tried  before  justices  of  the  peace.  I  have  no  doubt  but  what  it 
would  be  competent  for  the  Legislature  to  confer  upon  municipal  courts  authority 
to  punish  violations  of  ordinances — that  is,  acts  not  made  criminal  by  statute — with- 
out atrial  by  jury,  but  I  do  not  find  such  authority  in  chapter  139,  aforesaid. 

St.  Paul,  August  9th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  C.  A.  Gilman: 

Dear  Sie:  Your  favor  of  recent  date,  submitting  the  question  of  your  eligibility 
to  the  office  of  Railroad  Commissioner,  received.  I  have  examined  the  question  some- 
what, and  will  state  my  conclusion.  Believing  the  present  office  of  Bailruad  Com- 
missioner to  have  been  created  by  the  last  Legislature,  of  which  you  were  a  member, 
I  am  of  opinion  that  your  case  comes  fairly  within  the  constitutional  prohibition, 
namely:  "That  no  Senator  or  Representative  shall  hold  an  office  under  the  State 
which  had  been  created  or  the  emoluments  of  which  had  been  increased  during  the 
session  of  the  Legislature  of  which  he  was  a  member,  until  one  year  after  the  expi- 
ration of  his  term  of  office  in  the  Legislature." 

St.  Paul,  August  10th,  1875.      -  GEO.  P.  WILSOJST,  Atty.  Gen. 


Frank  Burke,  Jr.,  Auditor: 

Dear  Sir:  Tour  favor  of  August  3d  received.  If  your  County  Commissioners 
neglected  to  meet  and  organize  as  a  Board  of  Equalization  at  the  time  and  place  re- 
quired by  statute,  nothing  can  be  done  now  to  remedy  the  matter.  I  am  not  sure 
that  such  omission  would  be  fatal;  in  fact,  think  it  would  not,  provided  the  Commis- 
sioners performed  their  duty  as  an  equalizing  board  during  the  week  commencing 
on  the  fourth  Monday  in  July.  While  the  neglect  of  your  Commissioners  is  inex- 
cusable, the  Legislature,  in  enacting  the  tax  law,  tried  to  make  provision  for  just 
such  omission  in  section  119.  But  it  is  unnecessary  to  speculate  upon  the  question 
as  to  how  the  Supreme  Court  would  construe  the  present  tax  law ;  that  is,  whether 
it  would  treat  the  statute  requiring  the  Commissioners  to  meet  as  an  equalizing 
board  on  the  fourth  Monday  in  July  as  directory  or  peremptory.  Tou  cannot  re- 
trace your  steps  or  in  any  manner  supply  the  omission,  and  hence  must  take  your 
chances  on  the  question  being  raised  and  decided  adversely  to  the  county. 

2d.  If,  in  my  examination,  I  have  not  overlooked  some  portions  of  the  statute 
bearing  upon  your  second  question,  namely,  the  right  of  the  County  Commissioners 
to  levy  a  general  county  road  tax,  the  law  is  very  uncertain  and  unsatisfactory. 
Nevertheless,  I  think  they  have  authority  to  levy  such  a  tax,  and,  if  so,  it  must  be 
collected  as  any  other  county  tax.  By  statute  the  County  Commissioners  have  the 
general  supervision  of  county  roads,  and  a  fund  for  that  purpose  is  recognized  and 
included  in  the  ordinary  expenses  of  the  county,  for  which  the  Commissioners  are 
authorized  to  levy  a  tax,  or,  rather,  to  determine  the  amount  necessary  to  be  levied. 
Roads  and  bridges  being  excepted  from  the  four-mill  tax  for  county  expenses,  where  is 
the  limitation  upon  a  tax  for  roads  and  bridges?  This,  I  think,  must  be  foujid  in 
the  road  law,  (see  section  56,  c.  21,  p.  523,  1st  Bissell,)  empowering  the  Commis- 
sioners to  make  certain  appropriations  for  road  purposes.  Inasmuch  as  the  four-mill 
tax  IS  raised  for  otlier  purposes,  such  appropriation  cannot  be  made  from  that  fund 
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properly,  (although  I  am  aware  that  they  are  generally,)  but  must  be  made  from  a 
fund  raised  for  that  purpose. 

St.  Paul,  August  10th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  J.  Hahn,  Esq. : 

Dear  Sir:  Your  letter  of  the  sixteenth  inst.  is  received.  I  have  been  examin- 
ing the  question  submitted  by  you,  and,  while  upon  a  question  of  so  much  impor- 
tance pertaining  to  a  matter  upon  which  the  courts  have  held  olhcers  to  a  strict 
compliance  with  the  law,  I  hesitate  in  advising  or  recognizing  any  departure  from 
the  very  letter  of  the  law.  Still  I  am  inclined  to  the  opinion  that  if,  during  the 
three  weeks'  publication  of  the  newspaper  designated  by  the  board,  each  paper  issued 
contained  a  supplement  on  which  was  printed  the  delinquent  tax-list,  it  would  be 
held  to  be  a  three  weeks'  publication  in  the  newspaper  itself,  and  hence  suflScient. 

St.  Paul,  September  18th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


D.  A.  Coley,  Esq.,  Register  of  Deeds: 

Dear  Sir:  In  your  favor  of  a  recent  date  you  submit  the  following  questions: 
1st.  Is  an  acknowledgment  taken  before  a  Deputy  Clerk  of  the  District  Court  a 
good  and  valid  acknowledgment?  2d.  If  so,  should  he  not  sign  himself  as  such, 
and  not  use  the  name  of  his  principal? 

By  the  Session  Laws  of  1874,  page  99,  the  power  to  administer  oaths  and  take  ac- 
knowledgments is  expressly  conferred  upon  Deputy  Clerks.  This  statute  is  simply 
declaratory  of  the  common  law,  and  confers  no  additional  authority.  Whatever 
power  may  be  exercised  by  the  principal  may  be  performed  by  the  deputy,  and  is 
equally  valid.  Clerks  of  the  District  Courts  are  authorized  to  take  acknowledgments 
and  also  to  appoint  deputies.  In  answer  to  the  second  question  I  would  say  that  it 
is  immaterial  whether  the  certificate  of  acknowledgment  states  that  the  grantor 
appeared  before  the  principal  or  the  deputy,  or  whether  it  is  signed  by  the  deputy 
in  his  own  name  only,  or  that  of  the  principal  by  the  deputy.  If  the  person  taking 
the  acknowledgment  has  the  power  to  do  so,  it  is  sufficient.  The  law  looks  at  the 
substance  and  not  the  form,  and  it  is  the  policy  of  the  law  to  uphold  such  certifi- 
cates, if  possible. 

St.  Paul,  October  6th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


F.  Y.  Goulet,  Auditor,  Crow  Wing  County: 

Dear  Sir:  Your  favor  of  recent  date  received.  You  state  that  a  certain  party 
was  charged  with  the  crime  of  attempting  to  commit  murder  in  the  county  of 
Aitkin,  which  is  attached  to  your  county  (Crow  Wing)  for  judicial  purposes,  and 
that  such  person  was  delivered  into  the  custody  of  the  Sheriff  of  Crow  Wing  county, 
by  whom  he  was  boarded  and  kept  awaiting  his  trial,  and  you  submit  the  question 
as  to  whether  Crow  Wing  or  Aitkin  county  is  responsible  for  the  board  of  tlie  pris- 
oner, and  the  expenses,  fees.  etc.  I  am  of  opinion  that  it  belongs  to  the  county  of 
Aitkin  to  foot  the  bill.  The  statute  provides  "  that  all  prisoners  committed  for 
trial  for  any  offenses,  in  any  county  within  the  jurisdiction  of  such  county,  shall  be 
delivered  to  the  keeper  of  the  common  jail  of  the  county  in  which  said  court  is 
holden  for  safe-keeping,  and  to  be  produced  when  called  for  in  the  said  court."  It 
next  provides  that  the  expenses  of  criminal  actions  and  proceedings  shall  be  charged 
to  and  be  defrayed  by  the  county  in  which  the  crime  is  charged  to  have  been  com- 
mitted. Gen.  Laws  1867,  p.  156.  By  section  17  of  chapter  120  of  the  General  Stat- 
utes, it  is  provided  that  whenever  any  prisoner  by  the  proper  authority  is  directed 
to  be  confined  in  any  other  than  that  in  which  the  offense  was  committed,  the 
Slierifl  of  the  county  in  which  such  prisoner  is  to  be  confined  shall  keep  said  pris- 
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oner  at  the  expense  of  the  county  in  which  the  offense  was  committecl,  and  shall  he 
allowed  therefor  four  dollars  per  week.  It  is  true  that  the  section  just  quoted  has 
special  reference  to  such  cases  as  are  mentioned  in  section  S  of  the  same  chapter, 
but  with  equal  propriety,  it  seems  to  me,  may  be  applied  to  the  case  in  hand.  It  is 
but  just  and  riglit,  in  my  judgment,  that  Aitkin  county  should  defray  the  expenses 
necessarily  incurred  iu  the  detention  and  trial  of  the  prisoner. 

2d.  I  am  not  aware  of  any  statute  that  would  justify  you  in  declining  to  re- 
ceive the  taxes  for  the  current  year,  unless  all  delinquent  taxes  upon  the  same  prop- 
erty were  paid  at  the  same  time.  By  tlie  time  you  mention,  viz.,  December  1st,  all 
delinquent  taxes  are  supposed  to  he  satisfied  by  judgment  and  sale. 

3d.  After  the  County  Commissioners  have  determined,  at  their  July  session,  the 
amount  to  be  raised  for  the  support  of  the  poor,  and  the  amount  so  determined  has 
been  reported  to  you  and  extended  upon  the  tax-list,  it  would  not  be  possible  for 
them  to  either  increase  or  decrease  the  amount  or  rate  of  such  levy  by  any  subse- 
quent action. 

St.  Paul,  October  6th,  1875.  GEO.  P.  WILSOX,  Atty.  Gen. 


D.  S.  Hall: 

Dear  Sir:  Your  favor  of  October  6th  came  duly  to  hand.  The  act  of  Congress 
approved  August  4,  1866,  "  making  an  additional  grant  of  lands  to  the  State  of 
Miimesota,  to  aid  in  the  construction  of  railroads  in  said  State,"  provides  "  that  if 
said  roads  are  not  completed  within  ten  years  from  the  acceptance  of  the  grant,  the 
said  lands  hereby  granted  and  not  patented  shall  revert  to  the  United  States."  The 
grant  to  the  State  of  Minnesota,  in  this  instance,  is  couched  in  the  same  language 
employed  in  the  grants  to  the  State  of  Wisconsin,  (June  3,  1856,  and  May  5, 1864,) 
which  were  held  by  Justice  Field,  of  the  Supreme  Court  of  the  United  States,  to  be 
grants  in  prcesenti,  and  passed  the  title  to  the  odd  sections  designated  to  be  afterwards 
located.  Justice  Field  held,  in  the  case  to  which  I  have  alluded,  known  as  the  St. 
Croix  Grant  Case,  that  altliough  the  road  was  not  constructed  within  the  period  pre- 
scribed, the  lands  granted  hadnot  reverted  to  the  United  States,  for  the  reason  that 
no  action  had  been  taken  either  by  legislation  or  by  judicial  proceedings  to  enforce 
a  forfeiture.  The  decision  of  Justice  Field,  for  aught  that  I  can  see,  applied  with 
equal  force  to  the  Hastings  &  Dakota  road.  The  State  cannot  extend  the  time 
named  in  the  act  of  Congress  for  the  completion  of  the  road  until  a  forfeiture  of 
the  grant  is  declared  by  act  of  Congress,  or  by  judicial  proceedings  authorized  by  law. 
Until  the  lands  are  restored  to  the  United  States,  they  will  not,  of  course,  be  subject 
to  homestead  entry  or  pre-emption. 

St.  Paul,  October  9th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  F.  IiasMer,  County  Auditor : 

Dear  Sir:  Your  favor  of  October  18th,  addressed  to  the  State  Auditor,  was 
handed  to  me  this  morning  to  answer.  The  amounts  voted  in  the  several  towns  of 
your  county  to  be  levied  for  town  purposes,  exceeding  two  mills  on  the  dollar  valua- 
tion, were  unauthorized,  and  hence  the  levy,  if  made,  would  be  illegal  and  could  not 
be  Collected.  Your  County  Commissioners,  having  met  at  the  time  designated  by 
law  and  determined  upon  the  amount  to  be  raised  for  county  purposes  for  the  ensu- 
ing year,  could  not  at  any  subsequent  session  of  the  board  either  increase  or  decrease 
the  amount  so  fixed.  Their  jurisdiction  would  cease  with  the  adjournment  of  the 
July  session  of  the  board.  While  I  do  not  feel  entirely  confident  that  1  am  right  in 
my  conclusion,  I  am  of  the  opinion  that  the  County  Commissioners  have  a  riglit  to 
levy  a  road  and  bridge  tax  beyond  the  five-mill  tax  for  ordinary  county  purposes, 
and  tliat  the  rate  of  such  tax  will  be  governed  by  section  56  of  chapter  21  of  1 
Bissell,  viz.,  $1,000  of  assessed  valuatiou  of  real  estate  in  the  county.  As  to  the 
levy  of  a  tax  for  the  support  of  the  poor,  I  think  they  have  a  right  to  make  such 
levy;  but  it  would  have  to  constitute  a  portion  of  the  five-mill  tax,  and  not  in  addi- 
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tion  thereto.     The  statute  is  so  blind  and  uncertain  on  the  questions  you  raise  tliat 
it  will  be  necessary  to  have  some  amendments  made  by  the  ensuing  Legislature. 
Until  then  we  will  have  to  guess  at  the  meaning  of  the  law.    (See  case  decided  since, 
arising  in  St.  Louis  county.      22  Minn.  356.) 
St.  Paul,  November  5th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  R.  Wiswell,  Esq. : 

Dear  Sir:  Your  letter  of  the  fourth  inst.  came  duly  to  hand.  In  reference  to 
your  first  question,  the  tax  levied  for  the  purpose  of  paying  interest  on  the  indebt- 
edness of  the  county  not  being  sufficient  to  pay  the  whole  theieof,  it  seems  to  me 
the  proper  way  would  be  to  pay  interest  in  full  on  the  evidences  of  such  indebted- 
ness in  the  order  in  which  they  are  presented  until  the  fund  for  that  purpose  is  ex- 
hausted. When  payment  of  interest  is  made  it  should  be  indorsed  on  the  order,  or 
"other  evidence  of  indebtedness,  and  also  record  made  of  such  payment  by  the  Treas- 
urer, giving  date,  amount,  etc. 

As  to  your  second  query,  to-wit.  Has  the  County  Board  any  right  to  review,  re- 
open, or  reconsider  a  matter  or  bill  which  was  passed  upon  and  audited  by  a  pre- 
ceding board,  when  the  party  declines  to  receive  his  order  as  at  first  audited?  (Su- 
pervisors vs.  Ellis,  5  N.  Y.  620,)  I  am  of  the  opinion  that  they  have  not,  although 
I  am  aware,  as  you  suggest,  that  it  is  often  done.  The  remedy  o£  the  party  would 
be  by  appeal  to  the  District  Court,  if  dissatisfied  with  the  amount  allowed;  and  if 
such  appeal  was  not  taken  within  the  time  (30  days)  allowed  by  statute  he  would 
be  excluded. 

St.  Paul,  November  12th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


r.  W.  Frink,  Esq. : 

Dear  Sir:  The  State  Auditor  has  referred  to  me  your  letter  of  the  tenth  in- 
stant to  answer.  While  section  130  of  the  tax  law  would  seem  to  give  any  person 
the  privilege  of  redeeming  lands  sold  for  taxes,  I  am  of  opinion  that  sucli  was  not 
the  intention  of  the  Legislature,  but,  on  the  contrary,  that  only  persons  having  an 
interest  or  lien  can  redeem.  The  reading  of  the  subsequent  sections  (131  and  132) 
would  confirm  this  view.  To  redeem,  means  to  repurchase,  to  regain  possession  of 
property.  Should  a  strmger  or  person  who  has  lost  all  interest  or  title  in  the  prop- 
erty be  allowed  the  privilege?  I  think  not.  I  do  not  think  that  such  was  the  in- 
tention of  the  Legislature.  You  will  have  to  act  on  the  assumption  that  previous 
sales  were  valid,  unless  declared  otherwise  by  some  competent  tribunal,  or  unless 
you  are  conscious  of  some  omission  which  would  invalidate  such  sale. 

St.  Paxil,  November  19th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  David  Burt,  Superintendent  Pub.  Inst. : 

Dear  Sir:  You  request  my  official  opinion  upon  the  following  question :  "Can 
County  Commissioners  legally  appoint  a  County  Superintendent  of  Schools,  on  a 
salary  less  than  that  fixed  by  the  Legislature  in  section  6  of  the  school  law,  for  the 
sake  of  saving  money  to  the  county?  If  not,  when  a  person  so  appointed  is  held 
in  the  office  by  a  Board  of  County  Commissioners,  to  what  means  of  redress  can  re- 
sort be  had  to  rescue  this  educational  office  from  such  illegal  barter?  " 

While  the  Commissioners  are  required  by  law  to  fix  the  compensation  of  County 
Superintendents,  the  same  law  prescribes  what  said  compensation  shall  be,  unless 
the  number  of  districts  in  the  county  exceeds  100,  in  which  event  it  is  left  discre- 
tionary with  the  Commissioners  to  fix  such  compensation  at  not  less  than  $1,000 
nor  more  than  $1,250  per  annum.  They  might  fix  such  compensation  at  any  sum 
between  the  two  extremes  named.  This  is  all  the  discretionary  power  they  have. 
No  matter  what  the  motive,  they  clearly  have  no  authority  to  dispose  of  the  office 


330  OPINIONS    OF   THE 

to  the  lowest  bidder.  The  statute  defines  what  the  qualifications  of  the  appointee 
shall  be,  and  a  willingness  to  discharge  the  duties  of  the  office  for  less  compensa- 
tion than  that  fixed  by  statute  is  not  one  of  them.  To  barter  away  the  office  to  the 
lowest  bidder,  i»,  in  effect,  to  annul  the  statute.  For  the  Commissioners  to  do  that 
which  is  prohibited  would  render  them  guilty  of  malfeasance  in  office.  Such  prac- 
tice, if  tolerated,  would  inevitably  result  in  the  appointment  of  incompetent  per- 
sons, and  would  degrade  an  office  which,  above  all  others,  should  be  sacrediy  guarded. 
Any  such  contract  would,  in  my  judgment,  be  without  consideration  and  illegaU 
because  prohibited.  The  appointee,  notwithstanding  his  agreement,  could  recover 
for  his  services  the  statutory  compensation. 
St.  Paul,  November  21st,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Geo.  F.  Wescott: 

Dear  Sir:  Your  favor  of  the  second  inst.  at  hand.  Tou  state  that  at  your  an- 
nual school  meeting  in  October  last,  a  director  and  clerk  for  school  district  No.  12U 
in  Fillmore  county,  were  elected;  that  the  newly  elected  clerk  refused  to  qualify;, 
and  the  newly  elected  director  being  absent  and  not  having  qualified,  yourself,  as 
treasurer,  and  the  old  clerk  appointed  a  clerk  to  fill  the  supposed  vacancy  in  the- 
clerk's  office,  and  ask  whether  such  appointment  was  legal  ?  I  decide  that  it  was  not. 
No  vacancy  existed  in  the  office  to  fill  by  appointment.  By  the  school  law,  school 
officers  continue  in  office  until  their  successors  are  elected  and  qualify.  Upon  the 
question  as  to  when  offices  become  vacant,  see  chapter  in  General  Statutes  upon, 
resignations,  vacancies,  and  removals. 

St.  Paul,  December  6th,  1875,  GEO.  P.  WILSON,  Atty.  Gen. 


W.  W.  Griswold : 

Dear  Sir  :  Your  favor  of  the  thirtieth  ult.  received.  Tou  state  that  in  one  of 
the  Commissioner  districts  in  your  county,  at  the  late  election,  there  were  three  can- 
didates for  County  Commissioners ;  that  the  candidate  receiving  the  highest  number 
of  votes  was  ineligible,  because  a  non-resident  of  the  district  at  the  time  of  his  elec- 
tion, and  ask — First,  whether  the  candidate  receiving  the  next  highest  number  of 
votes,  he  being  eligible  to  the  office,  would  be  legally  elected ;  second,  are  you  obliged 
to  make  out,  on  a  canvass  of  the  votes  for  County  Commissioner,  a  certificate  of  elec- 
tion in  accordance  with  section  12,  p.  219,  1st  Bissell  ?  or,  third,  should  you  make- 
it  out  on  demand  in  accordance  with  section  30,  p.  172?  fourth,  at  what  time  does 
a  failure  to  qualify  leave  the  office  of  County  Commissioner  vacant? 

In  answer  to  the  first  question  I  would  say,  that  if  the  person  receiving  the  highest 
number  of  votes  was  ineligible,  the  votes  cast  for  him  would  be  ineffectual,  so  far  as 
to  prevent  the  opposing  candidate  being  chosen,  and  the  election  must  be  considered 
as  having  failed.  This  is  the  doctrine  as  stated  by  Cooley  in  his  work  on  Constitu- 
tional Limitations,  and  seems  to  be  sustained  by  the  weight  of  American  authority. 
Ill  a  few  of  the  States,  however,  it  has  been  held  that  if  the  electors  vote  for  a  candi- 
date, having  notice  of  his  disqualification,  their  votes  would  be  thrown  away,  and  the 
next  highest  eligible  candidate  would  be  elected. 

As  to  the  second  and  third  questions,  if  you  comply  with  either  provision  you 
will  have  discharged  your  duty.  In  order,  however,  to  reconcile  tlie  apparent  dis- 
crepancy between  the  two  statutes  or  sections,  section  12  aforesaid  should  be  read 
and  understood  the  same  as  though  the  words  "  upon  demand "  were  incorporated 
therein. 

As  to  your  last  question,  viz.,  at  what  time  does  the  failure  of  a  County  Commis- 
sioner to  qualify  leave  the  office  vacant  ?  The  regular  term  of  office  of  county  of- 
ficers commences  on  the  first  day  of  January  next  succeeding  their  election,  except 
as  otherwise  provided  by  law.  (Section,  66,  p.  181,  1  Bissell.)  No  other  provision  i» 
made  in  reference  to  County  Commissioners.  They  should,  therefore,  qualify  on  or 
before  January  1st  succeeding  their  election.  '  Section  2,  c.  8, 1  Bissell,  reads  as  fol- 
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lows :  "  Every  office  shall  become  vacant  on  the  happening  of  either  of  the  follow- 
ing events:  *  *  *  gth.  His  refusal  or  neglect  to  take  the  nath  of  office  *  *  * 
within  the  time  prescribed  by  law."  Statutes  requiring  an  oath  of  office  and  bond 
are  usually  considered  as  directory;  and  unless  the  failure  to  take  the  oath  or  give 
the  bond  by  the  time  prescribed,  is  expressly  declared  to  vacate  the  office,  the  oath 
may  be  taken  or  bond  given  afterwards,  if  no  vacancy  has  been  declared.  Section 
153,  Dill.  Mun.  Corp. 

While  the  statute  quoted  last  above  seems  to  be  imperative  in  its  terms,  it  has 
never  been  so  construed  in  this  department.  If  a  Commissioner  elect  should  neg- 
lect or  refuse  to  qualify  within  a  reasonable  time  after  the  commencement  of  the 
term  for  which  he  was  elected,  say  by  the  expiration  of  the  January  session  of  the 
board,  in  my  judgment  it  would  be  competent  for  the  board  to  declare  the  office  va- 
cant, and  request  that  the  vacancy  be  filled  by  the  officers  having  authoiity  to  ap- 
point, and  if,  in  their  judgment,  the  interests  of  tlie  county  required  such  appoint- 
ment to  be  made,  it  should  be  done  forthwith.  And  especially  would  the  Coraijiis- 
sioners  be  justified  in  acting  promptly  in  the  case  of  a  refusal  to  qualify.  On  the 
other  hand  there  might  be  extenuating  circumstances,  and  time  should  be  allowed 
the  party  elect  to  qualify  and  take  his  seat  as  a  member  of  the  board.  In  the  case 
of  some  of  the  county  officers,  the  statute  fixes  a  definite  time  within  which  they 
must  qualify,  but  not  in  the  case  of  County  Commissioners;  and  hence  the  matter 
is  somewhat  in  doubt. 

St.  Paul,  December  6th,  1875.  GEO.  P.  WILSOIf ,  Atty.  Gen. 


Gov.  Cushman  K.  Davis: 

Dear  Sir:  I  have  the  honor  of  acknowledging  the  receipt  of  your  favor  of  the 
third  inst.,  asking  my  ophiion  upon  the  following  statement:  '■  Mr.  Pusey  resigned 
the  office  of  Insurance  Commissioner,  December  13,  1873.  On  the  same  day  Gov- 
ernor Austin  appointed  A.  K.  McGill  to  that  position,  and  his  appointment  was  con- 
firmed by  the  Senate  at  the  session  of  1874.  On  February  27,  1875,  I  appointed 
Mr.  McGill  Commissioner  for  two  years  from  March  1,  1876,  and  sent  liis  name  to 
the  Senate.  The  Senate  took  no  action  upon  the  appointment  made  by  me,  for  rea- 
sons of  wliich  I  am  not  officially  advised.  Please  advise  me  what  is  the  tenure  of 
Mr.  McGill  upon  these  facts,  and  when  will  his  term  end '? " 

By  section  9,  title  2,  of  the  act  of  February  29,  1872,  creating  the  office  of  Insur- 
ance Commissioner,  it  was  made  the  duty  of  the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  appoint  such  officer.  When  appointed  it  was  provided 
that  the  appointee  sliould  hold  the  said  office  for  two  years,  and  until  his  successor 
was  appointed  and  qualified:  and  in  case  of  a  vacancy  by  death,  removal,  resigna- 
tion, or  otherwise,  the  Governor  was  authorized  to  fill  the  same  by  appointment. 
The  act  not  designating  the  time  wlien  such  term  of  office  should  commence,  and 
there  being  no  general  law  applicable  to  such  cases,  the  term  would  run  from  the 
date  of  the  appointment.  The  appointment  when  made  would  vest  the  office  for 
the  full  term,  subject  to  be  defeated  by  the  non-concurrence  of  the  Senate.  In 
the  case  of  a  vacancy,  however,  the  appointee,  under  such  circumstances,  would 
hold  the  olHce  until  such  time  as  it  could  be  regularly  supplied:  that  is,  by  the  ap- 
pointment of  the  Governor  and  confirmation  of  the  Senate.  25  Ohio  St.  588.  I  am 
led  to  this  conclusion  by  reading  the  section  of  the  insurance  law  to  which  refer- 
ence has  been  made,  in  connection  with  sections  4  and  5  of  chapter  8  of  1  Biss.  p. 
208.  This  construction,  too,  would  seem  to  harmonize  with  the  general  policy  of 
our  law  in  reference  to  elective  oflices,  except  those  wherein  the  term  is  prescribed 
by  the  constitution.  Mr.  McGill,  therefore,  under  his  first  appointment,  could  have 
held  the  office  only  until  such  time  as  the  place  could  be  regularly  supplied  by  and 
with  the  advice  and  consent  of  the  Senate.  The  statute  recognizes  the  appoint- 
ment as  merely  temporary,  but  at  most  it  could  not  extend  beyond  the  unexpired 
portion  of  the  regular  time, — that  is,  the  term  made  vacant  by  Mr.  Pusey, — unless 
tlie  Governor  neglected  to  make  any  appointment  whatever,  or,  having  made  an  ap- 
pointment, the  Senate  refused  to  concur  therein.    The  Senate  having  neglected  to 
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act  upon  your  appointment  of  date  February  27,  1875,  it  left  Mr.  McGill  in  office, 
but  simply  liolding  over  until  his  successor  was  appointed  and  qualified. 
St.  Paul,  December  7tii,  1875.  GEO.  P.  WlLS02Sr,  Atty.  Gen. 


P.  A.  Getchell,  Esq.,  County  Auditor : 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  recent  date,  in  which  you  state  that 
in  1874  one  T.  A.  came  before  the  County  Board  of  Equalization,  and  on  oath  stated 
that  he  had  money  in  banli  in  England  subject  to  his  order  or  control.  He  qualified 
the  statement  by  saying  he  expected  it,  or  a  portion  of  it,  was  on  the  way  here.  The 
amount  stated  was  $3,000.  Question :  As  a  citizen  of  Wadena  county,  was  the 
money  in  bank  in  England  subject  to  his  draft  (or  in  transit)  liable  to  levy  and  tax- 
ation in  Wadena  county,  where  the  owner  resided  ?  You  state  that  the  State  Au- 
ditor decided  that  it  was.  I  see  no  reason  for  dissenting  from  the  State  Auditor's 
conclusion. 

First.  All  personal  property  of  persons  residing  in  this  State,  unless  expressly 
exempted,  is  subject  to  taxation. 

Second.  Personal  property  must  be  listed  and  assessed  in  the  county  *  *  * 
where  the  owner  resides,  except,  etc.  This  ease  is  not  covered  by  any  of  the  ex- 
ceptions. 

Third.  Personal  property,  for  the  purposes  of  taxation,  shall  be  construed  to  in- 
clude *  *  *  moneys,  credits,  and  effects,  wherever  they  may  be ;  *  *  *  all 
moneys  at  interest,  either  within  or  without  this  State,  due  the  person  to  be  taxed, 
more  than  he  pays  interest  for,  and  all  other  debts  due  such  person  more  than  their 
indebtedness ;  all  public  stocks  and  securities  *  *  *  out  of  this  State  owned  by 
inhabitants  of  this  State. 

Fourth.  The  term  "  money  "  or  "  moneys,"  wherever  used  in  the  law,  is  defined 
to  mean  gold  and  silver  coin,  bank  notes,  and  every  deposit  which  any  person 
owning  the  same  or  holding  in  trust  and  residing  in  this  State  is  entitled  to  with- 
draw in  money  on  demand. 

Fifth.  Every  person  *  *  *  shall  list  all  his  moneys,  credits,  *  *  *  mon- 
eys loaned  and  invested,  *  *  *  and  all  moneys  deposited  subject  to  his  order, 
check,  or  draft,  etc. 

To  these  general  provisions  of  our  law  we  add  the  theory  of  the  law  as  to  the 
situs  of  personal  property  of  the  description  under  consideration,  to-wit,  that  it  is 
situated  where  the  owner  is  situated.  To  this  general  principle  there  are  certain 
exceptions  made  in  the  tax  law,  but  none  that  would  apply  in  this  case.  It  was 
not  claimed  that  the  money  was  under  tlie  control- or  management  of  an  agent  re- 
siding elsewhere  with  a  view  to  its  being  invested,  loaned,  or  used  for  pecuniary 
profit  by  such  agent,  or  that  the  same  was  taxed  or  subject  to  taxation  elsewhere. 
If  in  the  hands  of  an  agent  residing  elsewhere,  for  the  purposes  named,  it  would 
raise  the  question  as  to  whether  the  situs  of  the  property  was  not  at  the  domicile 
of  the  agent,  and  hence  subject  to  taxation  there.  That  the  money  was  in  bank 
in  England  would  not  put  the  case  in  any  different  attitude  than  if  in  bank  in 
Wisconsin,  as  the  several  States  are  as  much  foreign  to  each  other  with  respect  to 
their  municipal  law  as  America  and  any  other  nation. 

St.  Paul,  December  10th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  Cronkhite,  Esq.,  County  Auditor : 

Dear  Sir  :  The  State  Auditor  has  referred  to  me  your  letter  of  the  seventh  inst. 
to  answer.  Referring  to  the  act  of  March  10,  1873,  providing  for  the  deposit  in 
banks  of  county  funds,  you  state  the  two  banks  here  gave  in  their  assessments  under 
the  head  of  money  and  credits.  They  are  not  assessed  for  "  capital  stock  "  by  that 
name.  "  Can  the  Board  of  Auditors  designate  either  one  as  a  place  of  deposit,  pro- 
vided other  conditions  are  satisfactory?  "     It  is  provided  in  the  act  aforesaid  that 
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the  amount  deposited  in  any  bank  or  banking-house  sliall  not  exceed  the  assessed 
capital  stock  of  said  bank  or  banking-house  as  sliall  appear  upon  the  duplicate  tax- 
list.  In  view  of  the  manner  in  which  banks  other  than  national  banks  and  bankers 
are  required  by  the  tax  law  to  list  personal  property  for  the  purposes  of  taxation, 
it  does  not  seem  tame  that  it  was  the  design  of  the  Legislature  to  limit  the  discre- 
tion of  the  Board  of  Auditors  to  the  designation  of  banks  making  return  to  the 
assessor  of  capital  stock  under  that  particular  description.  All  banks  and  bankers 
under  the  law  are  permitted  to  compete  for  the  deposits,  but  if  we  are  to  give  to 
the  words  "capital  stock  "  a  technical  meaning,  it  would  or  might  exclude  all  com- 
petition. Furthermore,  the  act  prescribes  the  kind  and  amount  of  security  the 
board  shall  take,  and,  if  careful  in  this  regard,  the  purpose  of  the  proviso  would 
seem  to  be  well  subserved.  Under  either  interpretation  of  the  words  "capital 
stock"  the  Board  of  Auditors  will  have  no  trouble,  I  take  it,  in  complying  with 
the  proviso;  that  is,  determining  the  amount  of  the  capital  stock  as  shall  appear 
upon  the  tax  duplicate,  whether  returned  as  capital  stock  eo  nomine  or  as  money 
and  credits,  etc.,  and  limit  the  amount  deposited  or  to  be  deposited  accordingly. 
St.  Paul,  December  14th,  1875.  GEO.  P.  WILSOJST,  Atty.  Gen. 


Henry  Knudson,  County  Treasurer,  Jackson  County: 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  twenty-first  inst.,  inquiring  at 
what  time  the  County  Treasurer  should  file  a  verified  list  of  delinquent  personal 
taxes  in  those  counties  in  which  the  time  for  payment  of  personal  taxes  has  been 
extended  until  November  1st,  (chap.  6,  Gen.  Laws  1874,  and  chap.  11,  Gen.  Laws 
1875,)  and  also  inquiring  whether  County  Treasurers  in  sucli  counties  would  have 
the  right  to  distrain  for  personal  taxes  delinquent  after  November  1st,  or  whether 
such  right  of  distraint  would  cease  to  exist  after  July  1st.  Section  97,  c.  1,  Gen. 
Laws  1874.  It  is  impossible  for  me  to  say  how  the  courts  would  answer  your 
questions  in  case  they  should  ever  come  up  for  adjudication,  but  I  am  of  the  opin- 
ion that  the  acts  extending  the  time  within  which  payment  of  personal  taxes  might 
be  made  were  not  designed  to  and  would  not  destroy  the  right  to  enforce  the  pay- 
ment of  such  taxes  after  they  should  become  delinquent.  In  other  words,  tlie  Treas- 
urers of  the  several  counties  included  in  the  act  of  1874  and  1875  could  proceed  by 
distraint  to  collect  such  taxes  as  were  delinquent  after  November  1st,  and  file  the 
list  required  to  be  filed  by  section  97,  aforesaid,  within  a  reasonable  time  after  No- 
vember 1st.  If  such  list  were  filed  and  laid  before  the  Board  of  Commissioners  at 
their  regular  Januaiy  session  for  their  action,  it  seems  to  me  that  it  would  be  suffi- 
cient. In  regard  to  the  provisions  of  the  tax  laws  in  reference  to  the  time  within 
which  the  Treasurer  is  required  to  do  certain  things  pertaining  to  the  collection 
of  delinquent  personal  taxes,  they  are  not  to  be  taken  as  mandatory,  but  as  di- 
rectory; that  is,  I  do  not  consider  it  essential,  in  order  that  the  District  Court 
might  acquire  jurisdiction  to  render  judgment,  that  the  Treasurer  should  file  with 
the  County  Auditor  a  list  of  such  taxes  as  he  was  unable  to  collect  by  distress  .or 
otherwise  on  or  before  the  first  day  of  July.  To  show  to  the  court  that  such  list 
was  not  filed  within  the  dates  specified  in  the  act  would  not,  in  my  judgment,  con- 
stitute a  ffood  defense  if  such  list  were  filed  within  a  reasonable  time  thereafter,  so 
that  the  same  could  be  laid  before  the  County  Commissioners  at  their  July  session. 

"  What  the  law  requires  to  be  done  for  the  protection  of  the  tax-payer  is  manda- 
tory." "But  many  regulations  are  made  by  statute  designed  for  the  information 
of  assessors  and  officers,  and  intended  to  promote  method,  system,  and  uniformity  in 
the  modes  of  proceeding,  the  compliance  or  non-compliance  with  which  does  in  no  re- 
spect affect  the  rights  of  tax-paying  citizens;  these  may  be  considered  as  directory." 
"Generally,  the  rule  is,  when  the  statute  specifies  the  time  within  which  a  public 
officer  is  to  perform  an  act  regarding  the  rights  and  duties  of  others,  it  will  be.  di- 
rectory merely,  unless  the  nature  of  the  act  to  be  performed  or  the  language  of  the 
statute  shows  that  the  designation  of  the  time  was  intended  as  a  limitation  of 
power."    As  is  quite  usual,  the  Legislature  passed  the  act  of  1874-5,  referred  to, 
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without  any  reference  to  the  provisions  of  the  general  law,  and  lest  I  may  be  mir- 
talien  in  my  conclusions,  and  to  obviate  all  doubt,  I  would  suggest  that  the  next 
Legislature  pass  a  special  act  to  remedy  the  difficulties  which  you  suggest.  In  an- 
swer to  your  last  question,  viz..  Is  there, any  penalty  attached  to  the  personal  pro|-. 
erty  tax  after  February  1,  1876  ?  I  would  say  that  the  2  per  centum  per  month, 
provided  for  in  section  96,  Gen.  Laws  1874,  is  the  only  penalty  except  the  costs  of 
distress  and  sale  in  cases  where  distraint  and  sale  are  made. 
St.  Paul,  December  28th,  1875.  GEO.  P.  WILSON,  Atty.  Gen. 


Jonas  Johnson,  Esq.,  Chairman  of  Board  of  County  Commissioners,  Wright 

County : 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  recent  date,  requesting  my  opinion 
with  reference  to  the  tenure  of  office  of  certain  members  of  your  body. 

It  appears  by  your  communication  that  prior  to  September  22,  1875,  your  county 
was  divided  into  five  Commissioner  districts,  and  on  said  last-named  date  the  county 
was  redistricted  pursuant  to  section  85,  c.  8,  of  the  General  Statutes,  whereby  the 
boundaries  of  the  several  districts  were  changed.  Assuming  that  the  action  of  the 
board  in  redistricting  the  county  operated  to  vacate  the  seats  of  the  several  mem- 
bers of  the  board,  the  people,  at  the  general  election  held  November  18, 1875,  elected 
a  County  Commissioner  in  each  of  the  newly-formed  districts.  Upon  a  similar  state 
of  facts  coming  up  from  Sibley  county,  it  was  decided  by  my  predecessor  in  this  office 
that  such  would  not  be  the  effect  of  redistricting  in  counties  which  hitherto  had 
five  Commissioner  districts ;  that  such  action  would  operate  to  vacate  the  seats  of 
only  such  members  of  the  board  as  under  the  new  arrangement  would  cease  to  be 
inhabitants  of  the  district  for  which  they  were  elected.  This  is  my  understanding 
of  Attorney  General  Cornell's  opinion,  and  I  believe  it  to  be  correct  in  principle. 

If  this  view  of  the  law  be  correct,  your  board  will  be  composed  of  the  newly- 
elected  member  in  district  No.  1,  W.  Tubbs  in  district  No.  2,  J.  Johnson  in  district 
No.  3,  the  newly-elected  member  in  district  No.  4,  E.  O.  Mostertergan  in  district 
No.  5.  In  the  first  district  the  regular  term  of  the  present  incumbent  will  expire 
January  1,  1876,  and  hence  it  was  necessary  to  elect  his  successor  at  the  last  gen- 
eral election.  In  district  No.  4,  French  Lake,  the  town  in  which  the  present  in- 
cumbent resides,  has  been  made  a  part  of  district  No.  1,  of  which  Commissioner 
district  he  is  not  a  resident.    He  was,  therefore,  legislated  out  of  office. 

St.  Paul,  December  29th,  1875.  GEO.  P.  WILSON.  Atty.  Gen 


To  Thomas  Carter  and  others: 

Gentlemen:  Assuming  the  facts  to  be  as  given  in  your  sworn  statement,  I  am 
of  opinion  that  the  meeting  held  on  the  second  day  of  October  last,  in  school-district 
No.  6,  in  Sherburne  county,  was  a  legal  meeting,  and  that  the  officers  elected  at  that 
meeting  are  entitled  to  the  offices  to  whicli  they  were  elected  respectively.  It  ap- 
pears tliat  the  meeting  was  legally  called  at  the  hour  of  7  o'clock  p.  m.,  at  which 
time  four  legal  voters  of  the  district  assembled  at  the  place  of  meeting,  and  re- 
mained there  until  half  past  7  o'clock,  and  then  left  the  school-house  without  organ- 
izing or  taking  any  action;  that  about  quarter  before  8  o'clock  other  legal  voters 
of  the  district  assembled  at  the  school-house  for  the  purpose  of  attending  the  school 
meeting,  pursuant  to  the  notice  given,  and,  finding  the  school-house  loclced,  went 
and  found  the  treasurer  of  the  district,  in  whose  care  the  key  was,  and  that  he  came 
and  unlocked  the  door,  all  this  occurring  prior  to  8  o'clock;  that  from  the  last- 
named  hour  until  the  final  adjournment,  at  about  11  o'clock,  five  or  more  legal  voters 
of  the  district  were  present,  and  participated  in  the  orgauization,  election  of  officers, 
etc.  It  further  appears  that  all  those  who  assembled  at  7  o'clock,  and  afterwards 
disbanded,  were  personally  notified  to  be  present  at  the  subsequent  meeting,  except 
■one,  and  sufficient  time  allowed  them  to  appear  before  the  meeting  was  organized; 
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that  such  organization  was  effected  about  15  minutes  before  9  o'clock,  and  ofBcers 
for  the  district  elected  for  the  ensuing  year.  The  meeting  having  been  called  at  the 
hour  fixed  by  law,  if  five  or  more  legal  voters  had  been  present  they  could  ha\  e  or- 
ganized and  elected  officers,  and  those  who  came  after  such  proceedings  were^  liad 
would  not  be  heard;  but,  a  sufficient  number  to  transact  business  not  being  present, 
it  seeras  to  me  those  who  did  assemble  should  have  waited  a  reasonable  time  for 
■others  to  come  in  before  closing  the  school-house  and  separating.  In  my  judgment 
they  should  have  remained  until  8  o'clocli,  unless  the  requisite  number  came  before 
that  time,  thus  giving  the  time  ordinarily  allowed  for  persons  to  appear. 

There  is  nothing  in  the  statement  of  facts  submitted  tendering  to  show  that  those 
who  assembled  subsequently  had  delayed  attending  the  meeting  by  reason  of  any 
prearrangement  or  for  any  fraudulent  purpose;  but,  on  the  contrary,  it  appears  that 
they  made  every  efEort  to  secure  the  attendance  of  all  those  who  had  assembled  in 
the  first  instance;  that  one  of  the  original  number  was  present  througliout  the 
meeting,  and  that  one  other  was  present  a  portion  of  the  time,  but  left  prior  to  the 
organization.  I  cannot  see  tliere  was  any  concealment,  or  any  attempt  to  deceive 
or  mislead  any  one,  and  in  my  opinion  the  meeting  was  legal,  and  the  officers  elected 
are  entitled  to  the  books  and  papers  pertaining  to  the  office  to  which  they  were  re- 
spectively elected. 

St.  Paul,  January  7th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


His  Excellency,  Governor  John  S.  PiUsbury: 

Sir:  Under  the  extradition  act  of  Congress  the  executive  authority  of  any  State 
■or  Territory  may  demand  any  person  as  a  fugitive  from  justice  of  llie  executive  of 
any  State  or  Territory,  when  such  person  is  charged  with  having  committed  treason, 
felony,  or  other  crime  in  the  State  from  which  such  person  has  fled.  The  term 
■"other  crjme,"  used  in  the  clause  of  the  constitution  of  the  United  States  relative 
to  the  surrender  of  fugitives  from  justice,  has  been  held  to  mean  an  offense  indict- 
able by  the  laws  of  the  State  demanding  the  surrender.  Bastardy,  so  called,  is  not 
an  indictable  offense  under  the  laws  of  this  State,  and  therefore  the  application  from 
Freeborn  county  for  a  requisition  in  such  case  should  be  rejected. 

St.  Paul,  January  19th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor : 

Sir:  I  have  examined  and  herewith  return  the  papers  submitted  to  me  in  the 
matter  of  the  application  for  a  requisition  upon  the  Governor  of  Texas  for  the  deliv- 
■ery  to  the  authorities  of  this  State  of  one  Alonzo  S.  Booth,  charged  with  the  crime 
of  polygamy.  I  see  no  reason  why  there  should  be  a  departure  in  this  case  from  the 
rules  heretofore  adopted  and  enforced  in  the  executive  department  of  this  State  with 
reference  to  applications  for  requisitions.  Like  rules  have  been  adopted  in  other 
States,  and  it  is  important  that  they  should  be  observed.  The  application  in  its 
present  form  should  be  denied,  and  the  rules  of  the  department  inclosed  to  tlie 
County  Attorney  for  his  guidance.  It  has  been  held  in  this  department,  upon  author- 
ity, that  under  the  constitutional  provision  for  the  extradition  of  fugitives,  and  the 
act  of  Congress  passed  in  pursuance  thereof,  one  of  the  essential  facts  to  be  estab- 
hshed  in  order  to  authorize  the  executive  of  the  State,  where  the  crime  is  charged  to 
have  been  committed,  to  make  the  demand,  is  that  the  party  so  charged  has  fled 
from  that  State;  that  he  is  a  fugitive  from  the  justice  of  the  State  wliose  laws  have 
been  violated;  that  this  fact  must  be  made  to  appear  by  affidavits  of  some  competent 
legal  evidence  presented  to  the  Governor  making  the  demand,  as  the  foundation 
for  his  action;  that  he  has  no  power  to  determine  the  fact  except  upon  some  com- 
petent evidence.  There  is  an  entire  absence  of  such  evidence  in  this  case.  Again, 
under  the  act  of  Congress  referred  to,  your  Excellency  must  verify  the  ullidavits 
made  before  the  magistrate  charging  the  fugitives  with  having  committed  the  crime 
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to  be  duly  authenticated.    Therefore,  the  official  character  and  signature  of  the  mag- 
istrate should  be  certified  to  by  the  proper  officer,  to-wit,  the  Clerk  of  the  District 
Court. 
St.  Paul,  January  19th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Geo.  L.  Bryant,  Treas.  of  School- dist.  No.  5: 

Sie:  Tour  favor  of  recent  date  received.  You  state  that  your  district  passed  a 
resolution  that  thereafter  all  contracts  involving  a  disbursement  on  behalf  of  the 
district  exceeding  $10  should  be  let  to  the  lowest  responsible  bidder;  that  the  di- 
rector of  the  district,  since  such  resolution  was  passed,  has  let  the  contract  for  wood 
for  the  district  for  a  greater  price  than  it  can  now  be  had  for.  Query:  Shall  the 
treasurer  of  the  district  pay  the  orders  issued  in  payment  of  the  wood,  or  should  he 
refuse?  It  does  not  appear  from  your  statement  that  there  was  not  a  compliance 
with  the  resolution,  but  simply,  that  wood  can  be  purchased  at  a  less  figure  now  than 
when  the  contract  was  made.  But  assuming  that  the  trustees  disregarded  the  wish 
of  the  district  as  expressed  in  the  resolution  referred  to,  and  let  the  contract  with- 
out inviting  bids,  still  1  am  of  the  opinion  that  you  cannot  refuse  to  pay  the  orders 
for  that  reason.  If  the  district  at  its  annual  meeting  makes  no  provision  for  fuel, 
it  Is  made  the  duty  of  the  trustees  to  provide  fuel ;  and  inasmuch  as  there  is  no  such 
duty  imposed  upon  them  bylaw  as  was  sought  to  be  imposed  by  the  resolution,  it 
would  be  discretionary  with  them  whether  they  obey  or  not. 

St.  Paul,  January  24th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  W.  G-riswold,  County  Auditor: 

Dear  Sir:  Tour  letter  of  the  18th  inst.,  addressed  to  the  State  Auditor,  has  been 
handed  to  me  to  answer.  Tou  state  that  a  question  has  arisen  in  your  county  as  to 
whether  the  improvements  upon  homesteads  t^ken  under  the  act  of  Congress  to  en- 
courage the  growth  of  timber  upon  western  prairies  are  taxable  or  not.  All  im- 
provements made  by  persons  upon  lands  held  by  them  under  the  homestead  laws 
of  the  United  States  are  declared  to  be  personal  property,  and  taxable  as  such  by  the 
laws  of  this  State.  Similar  laws  exist  in  other  States  in  reference  to  the  taxation 
of  such  improvements.  I  cannot  see  how  any  discrimination  can  be  made  in  favor 
of  persons  taking  homesteads  under  the  act  above  named,  as  against  other  home- 
stead settlers.  The  terms  and  conditions  upon  which  they  became  entitled  to  pat- 
ents are  very  different  from  those  imposed  in  other  cases ;  but  that  is  no  argument 
why  such  settlers  should  escape  the  burden  of  taxation,  while  others  less  favorably 
situated  must  bear  their  proportion.  The  timber  act  is  essentially  a  homestead  act, 
and  as  such  is  included  and  covered  by  our  tax  law. 

St.  Paul,  January  28th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  William  Pfaender,  State  Treasurer: 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  26th  inst.,  in  which  you  state 
that  a  controversy  has'  arisen  between  you,  aS  State  Treasurer,  and  the  officers  of  the 
Chicago,  Milwaukee  &  St.  Paul  Kailway  Company,  relative  to  the  percentage  that 
company  should  pay  upon  the  gross  earnings  of  its  several  lines  of  road  in  this  State, 
and  requesting  my  opinion  upon  the  matters  in  dispute.  It  appears  from  your  com- 
munication that  you  have  come  to  an  understanding  with  reference  to  the  central 
division,  and  hence  reference  to  that  will  be  unnecessary.  The  charter  of  the  Hast- 
ings &  Dakota  Railroad  Company  provides  that  "  that  company  shall,  during  the 
first  three  years  after  30  miles  of  said  road  shall  be  comoleted  and  in  operation,  on 
or  before  the  first  day  of  March  in  each  year,  pay  into  the  treasury  of  the  State  one 
per  cent,  of  the  gross  earnings  of  the  said  road,— the  first  payment  to  be  made  on  the 
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first  day  of  March  next  after  30  miles  of  said  railroad  shall  be  completed  and  in 
operation, — and  shall  during  the  seven  years  next  ensuing,  after  the  expiration  of 
the  three  years  aforesaid,  pay  into  the  treasury  of  the  State  two  per  cent,  of  its  gross 
earnings,  and  annually  thereafter  three  per  cent."  There  is  no  dispute  as  to  the 
proper  construction  of  the  charter,  but  upon  the  question  of  fact  as  to  the  date  when 
that  company  became  liable  to  taxation  by  reason  of  having  30  miles  of  its  road 
completed  and  in  operation.  We  have  no  way  of  determining  this  fact  definitely, 
but  it  appears  from  the  files  of  the  Bailroad  Commissioner's  office  that  in  the  year 
1869  this  company  had  28  miles  of  its  road  completed  and  in  operation,  and  it  fur- 
ther appears  from  the  returns  of  said  company  on  file  in  the  State  Treasurer's  office 
that  it  paid  to  the  State  1  per  cent,  upon  its  gross  earnings  for  the  year  1870.  In 
January,  1872,  the  Treasurer  and  -Secretary  of  the  Milwaukee  &  St.  Paul  Kail- 
way  Company  furnished  to  the  State  Treasurer  an  abstract,  duly  verified,  of  the 
(monthly)  gross  earnings  of  the  Hastings  &  Dakota  Eailroad  for  the  year  1871,  com- 
mencing with  the  month  of  January,  and  in  March  following  paid  to  the  State  1  per 
cent,  upon  the  amount  so  returned.  Thus,  by  its  own  confession,  the  liability  of  that 
company  to  pay  1  per  cent,  upon  its  gross  earnings  attached  as  early  as  January  1, 
1871,  if  not  before  that  time,  and  hence  for  the  year  1874  it  should  have  paid  3  per 
cent,  upon  its  gross  earnings.  The  fact  that  your  predecessor  in  office  required  the 
company  to  pay  but  1  per  cent,  upon  its  gross  earnings  for  the  year  1874,  will  not 
estop  the  State  from  claiming  that  which  justly  belongs  to  it.  It  is  well  settled  in  the 
courts  of  the  United  States  that  the  debtors  of  the  government  will  not  be  dis- 
charged by  the  neglect  or  omission  of  its  officers  to  perform  the  duties  which  the 
law  imposes  upon  them.  The  government  and  its  officers  are  considered  the  same, 
and  the  general  principle  is  adopted  that  laches  is  not  imputable  to  the  government ; 
and  the  principle  is  founded,  not  on  the  extraordinary  prerogative,  but  upon  consid- 
erations of  public  policy.  ' 

The  State  can  only  act  through  its  officers,  and  great  losses  would  residt  if  it 
should  be  maintained  that  it  was  liable  for  the  negligence  or  omissions  of  those  to 
whom  it  is  compelled  to  confide  the  management  of  its  pecuniary  concerns.  Sey- 
mour vs.  Van  Slyck,  8  Wend.  423;  Ray  Co.  vs.  Bentley,  49  Mo.  243. 

The  State  might  ratify  the  act  of  your  predecessor,  but  this  could  only  be  done  by 
act  or  resolution  of  its  Legislature,  and,  no  such  ratification  having  been  made,  noth- 
ing stands  in  the  way  of  the  State  demanding  and  recovering  the  additional  1  per 
cent,  for  the  year  1874.  The  percentage  that  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  should  pay  upon  the  gross  earnings  of  the  river  division  is  not 
an  open  question  in  the  department  which  I  have  the  honor  to  represent.  This 
company  derives  its  corporate  rights  and  franchises  from  the  charter  of  the  Min- 
nesota &  Pacific  Railroad  Company,  which  rights  and  franchises  were  subsequently, 
to-wit,  by  act  of  March  10, 1862,  transferred  and  granted  to  the  St.  Paul  &  Pacific 
Railroad  Company.  This  company  was  authorized  and  empowered  to  survey,  lo- 
cate, construct,  maintain,  and  operate  a  railroad  from  Stillwater,  by  the  way  of  St. 
Paul,  to  Breckenridge,  now  known  as  the  "main  line"  of  the  Pirst  Division  of  tlie 
St.  Paul  &  Pacific  Railroad  Company;  also  a  branch  from  St.  Anthony  to  St.  Vin- 
cent, known  as  the  "  Branch  Line"  of  the  First  Division  of  the  St.  Paul  &  Pacific 
Company;  also  a  branch  line  from  Winona  to  St.  Paul.  On  the  seventh  of  JSTovem- 
ber,  1864,  30  miles  of  said  branch  line  had  been  completed  and  was  in  operation. 
During  the  year  1868,  30  miles  of  the  said  main  line  were  completed  and  in  opera- 
tion. The  company,  in  making  return  of  its  gross  earnings  for  the  year  1869  to 
the  State  Treasurer,  treated  its  two  lines  of  road  as  separate  and  distinct  lines,  and 
made  return  accordingly.  The  question  was  then  submitted  to  my  predecessor.  Gen. 
Cornell,  who,  in  quite  an  elaborate  opinion,  decided  that  the  company  must  pay  2 
per  cent,  of  the  gross  earnings  on  both  its  lines  of  road.  After  citing  certain  por- 
tions of  the  company's  charter,  Gen.  Cornell  says: 

"  It  is  clear  from  these  provisions  that  the  railroad,  upon  the  earnings  of  which  the 

company  undertakes  to  pay  a  percentage,  is  the  same  one  which  is  exempted  from 

taxation  and  assessment,  and  upon  which  the  State  holds  a  lien.    It  also  seems  equally 

clear  that  the  railroad  thus  exempted  and  covered  by  the  lien  includes  not  only  the 

22 
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main  line,  but  all  the  branch  lines  of  road  which  the  company  was  then  authorized 
by  law  to  build.  The  correctness  of  the  construction  is  placed  beyond  all  cavil  by 
the  provisions  of  the  charter,  wherein  the  main  line  crossing  the  Mississippi  at 
St.  Anthony,  the  branch  from  St.  Anthony  to  St.  Vincent,  and  the  branch  from  St. 
Paul  to  Winona,  are  expressly  designated  as  respective  portions  of  the  line  of  rail- 
road of  said  company  and  as  constituting  but  one  road.  A  true  construction  of 
this  act,  then,  requires  that  all  the  lines  and  branches  of  road  which  the  St.  Paul  & 
Pacific  Railroad  Company  were  then  authorized  to  construct  must  be  regarded  as 
one  entire  railroad,  tlie  gross  earnings  of  which  entire  road  are  liable  to  the  payment 
of  1  per  cent,  for  the  three  years  next  after  the  completion  of  the  first  80  miles 
thereof,  then  2  per  cent,  for  seven  years,  and  thereafter  3  per  cent. ;  and  no  act  or 
transfer  of  the  company  of  tiny  part  or  branch  of  such  road  can  in  any  way  affect 
the  liability  to  the  state." 

This  decision,  as  I  understand,  was  at  once  acquiesced  in  by  the  company.  It 
covers  fully  the  case  in  hand.  It  appears  by  the  report  of  the  Railroad  Commis- 
sioner of  this  State  for  the  year  1872  (page  32)  that  the  question  had  been  raised, 
and  was  then  under  discussion  between  the  Commissioner  and  the  Milwaukee  & 
St.  Paul  Company.  It  further  appears  by  the  report  of  the  Commissioner  for  the 
year  1873,  (pages  12  and  13,)  and  also  by  the  flies  and  volumes  in  your  office,  that 
the  Milwaukee  &  St.  Paiil  Company  accepted  the  Commissioner's  interpretation  of 
the  law,  and  had  paid  into  the  treasury  the  difference  between  1  and  2  per  cent, 
upon  the  gross  earnings  of  the  company  for  the  previous  year. 

I  have  also  in  my  possession  a  letter  from  the  general  manager  of  the  Milwaukee 
&  St.  Paul  Company,  dated  November  29,  1873,  addressed  to  the  Hon.  A.  J.  Edgar-  \ 
ton,  Railroad  Commissioner,  in  which  the  general  manager  says  that  he  had  re-  .; 
f erred  this  question,  viz.,  the  rate  of  taxation  the  company  was  liable  to  pay.  to  the 
general  solicitor  of  that  company,  and  that  his  conclusion  was  that  the  Attorney 
General's  views  wert  correct,  evidently  referring  to  the  opinion  from  which  I  have 
quoted.  Therefore,  instead  of  your  construction  being  novel,  it  is  the  only  con- 
struction that  has  ever  been  given  to  the  act,  (except  it  be  by  your  predecessor,) 
and  was  considered  fully  settled.  The  only  novel  features  of  the  matter  is  how  it 
ever  became  unsettled,  and  should  now  be  a  subject  of  controversy  between  the  State 
and  the  company. 

St.  Paul,  February  28th,  1876.  GEO.  P.  WILSOX,  Atty.  Gen. 


E.  B.  Jewett,  Judge  of  Probate : 

Deae  Sir:  I  am  in  receipt  of  your  favor  of  the  third  inst.,  in  which  you  refer  to 
the  act  of  1875  fixing  the  compensation  of  Judges  of  Probate,  and  inquire,  "Is  the 
salary  for  1875,  after  April  1st,  based  upon  the  census  of  1875  ?  "  I  am  clearly  of 
the  opinion  that  it  would  not  be.  The  compensation,  from  and  after  April  1, 1875, 
when  the  act  took  effect,  until  January  1, 1876,  would  be  determined  upon  the  basis 
of  the  United  States  census  for  the  year  1870,  adding  thereto  the  additional  5  per 
cent,  for  subsequent  years,  as  provided  in  the  act.  The  census  of  1875  was  taken 
after  this  act  took  effect,  and  could  not,  in  my  judgment,  furnish  the  basis  of  com- 
pensation for  the  period  named.  The  Auditor  would  inquire  what  was  the  meas- 
ure of  compensation  when  the  officer  entered  upon  his  duties  under  this  act;  and, 
being  determined,  such  measure  would  not  be  changed  by  reason  of  a  subsequent 
census,  but  would  remain  as  determined  until  the  close  of  the  current  year. 

St.  Paul,  March  8th,  1876.  GEO.  P.  WILSOJST,  Atty.  Gen. 


A.  M.  Crowell,  County  Auditor,  Todd  County: 

Deae  Sik:  I  am  in  receipt  of  your  favor  of  the  tenth  inst.,  in  which  you  inquire 
whether  executors,  administrators,  and  guardians  are  obliged  to  pay  the  expense  of 
serving  and  publishing  notices  in  proceedings  had  for  the  settlement  of  estates,  etc., 
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where  the  value  of  the  estate  is  less  than  $1,000,  referring  to  chapter  37  of  the  Laws 
of  1875.  My  understanding  of  this  law  lias  been,  and  is,  that  in  all  cases  the  exec- 
utor or  adniinisttator  must  pay  all  sums  necessarily  expended  in  serving  or  pub- 
lishing the  notices  required  by  the  law  to  be  served  or  published,  but  estates  less 
than  $1,000  are  not  obliged  to  contribute  anything  towards  the  salary  of  the  Pro- 
bate Judge.  The  purpose  of  the  act  is  to  fix  the  compensation  of  Judges  of  Pro- 
bate, and  to  provide  a  fund  for  the  payment  of  the  same.  It  certainly  was  not  in- 
tended that  the  county  should  pay  tlie  costs  incurred  in  advertising,  or  do  more  than 
provide  the  services  of  the  Judge  of  Probate,  without  cost,  to  the  estate  when  such 
estate  is  of  less  value  than  $1,000. 

St.  Paul,  April  20th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  W.  L.  Wilson,  Pres.  of  the  Board  of  Directors  of  the  Minnesota  Ine- 
briate Asylum: 

Sir:  I  am  in  receipt  of  your  communication  of  the  twenty-fifth  inst.,  requesting 
my  opinion  upon  the  question  as  to  whether  chapter  10  of  the  General  Laws  of 
1875,  taken  in  connection  with  chapter  99  of  the  General  Laws  of  1875,  constitutes 
such  an  "  appropriation  by  law  "  of  the  fund  which  has  accumulated  in  the  treas- 
ury, or  shall  hereafter  be  paid  into  the  treasury  of  the  State  pursuant  to  section  1 
of  chapter  10  aforesaid,  as  to  place  such  fund  at  the  disposition  of  the  Board  of  Di- 
rectors of  the  Inebriate  Asylum,  for  the  purposes  named  in  the  said  acts,  without 
further  legislation?  The  question  is  asked,  I  presume,  in  view  of  the  following 
constitutional  provisions:  "No  money  shall  be  appropriated  except  by  bill."  Sec- 
tion 12,  art.  4,  Const.  "  No  money  shall  ever  be  paid  out  of  the  treasury  of  this 
State,  except  in  pursuance  of  an  appropriation  by  law."    Section  9,  art  9,  Const. 

The  last  provision  embodies  the  first,  and  hence  reference  will  only  be  made  to  it. 
We  inquire,  first,  what  is  the  object  of  the  constitutional  provision?  Justice  Hoge- 
boom,  in  the  case  of  People  vs.  Burrows,  27  Barb.  93,  in  commenting  upon  a  simi- 
lar provision  in  the  constitution  of  the  State  of  New  Yoik,  said:  "It  is  designed 
as  an  absolute  and  compulsory  restriction  upon  every  disbursement  from  the  treas- 
ury, except  under  the  sanction  of  a  legislative  appropriation,  specifying  distinctly 
the  object  to  which  it  is  to  be  applied,  thus  imposing  a  salutary  and  needed  check 
upon  the  disbursement  of  the  public  funds."  An  "appropriation  by  law"  is  the 
setting  aside  by  legislative  act  of  a  certain  amount  or  portion  of  the  public  money 
for  a  definite  purpose,  such  amount  to  be  drawn  upon  to  the  extent  authorized  for 
such  purpose.  State  vs.  Medbury,  7  Ohio  St.  322 ;  Webst.  Diet.  tit.  "Appropriation." 
It  is  not  necessary,  1  take  it,  that  such  appropriations  should  be  couched  in  the 
phraseology  of  ordinary  appropriation  bills,  but  simply  that  the  intention  to  appro- 
priate should  clearly  appear  from  the  language  employed.  The  question  recurs,  then, 
are  these  requirements  of  the  constitution  fully  met  by  the  acts  referred  to  ?  To  this 
question  1  think  an  affirmative  answer  must  be  given.  The  acts  of  1873  and  1875 
are  in  pari  materia,  and  hence  must  be  taken  together.  Chapter  10,  Laws  1873,  is 
entitled  "An  act  to  establish  a  fund  for  the  foundation  and  maintenance  of  an  asy- 
lum for  inebriates."  Section  1  of  this  act  imposes  the  obligations  from  which  the 
fund  is  to  be  derived.  Section  3  requires  the  State  Treasurer  to  place  all  moneys  so 
derived  in  a  fund  separate  and  apart  from  the  other  funds  of  the  State,  "  to  be  known 
as  the  State  Inebriate  Asylum  Fund,"  and  also  provides  tor  the  investment  of  the 
same.  Section  4  provides  that  said  fund  shall  be  permitted  to  accumulate  until 
there  shall  be  in  the  treasury,  to  the  credit  of  the  fund,  the  sum  of  $20,000,  where- 
upon it  is  made  the  duty  of  the  Governor,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  appoint  five  commissioners,  under  wiiose  charge  and  directions  the  State 
should  proceed  to  locate  and  erect  a  State  asylum  for  inebriates.  In  this  act  we 
have  a  specific  appropriation  of  a  particular  fund  for  a  particular  purpose,  namely, 
for  the  foundation  and  maintenance  of  an  asylum  for  inebriates.  The  only  inhibi- 
tion contained  in  the  act  concerning  the  use  of  this  fund  is  that  restraining  its  use 
for  any  purpose-until  it  should  reach  the  sum  of  $20,000. 
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We  next  inquire,  in  what  respects  is  the  act  of  1875  inconsistent  with  the  act  of 
1873  ?  Section  1  establishes  the  asylum  at  llochester,  and  to  that  extent  limits  the 
authority  conferred  upon  the  commissioners  by  section  4  of  the  act  of  1873.  Sec- 
tion 2  modifies  the  provisions  of  section  4  of  the  act  of  1873  in  this :  that  it  increases 
the  number  of  directors  or  commissioners,  and  provides  for  their  immediate  ap- 
pointment. Sections  3,  4,  5,  6,  and  7  concern  the  organization  and  duties  of  the 
board  of  directors.  Section  8  provides  the  manner  in  which  the  fund  appropriated 
by  the  act  of  1873  may  be  drawn  from  the  treasury,  and  also  whentoe  same  maybe 
drawn,  to-wit,  "  at  any  time."  The  obvious  intention  of  this  section,  taken  in  con- 
nection with  section  2,  providing  for  the  immediate  appointment  of  directors,  was  to 
remove  the  inhibition  heretofore  mentioned,  and  to  permit  the  immediate  use  of 
this  fund.  It  would,  therefore,  have  been  competent  for  the  directors  to  enter  at 
once  upon  the  discharge  of  the  duties  imposed  upon  them  by  these  acts,  if  the  Legis- 
lature had  not  imposed  the  further  condition  contained  in  the  proviso  to  section  11, 
to-wit:  that  no  expenditure  should  be  made,  at  least  for  building  purposes,  until 
such  time  as  the  Supreme  Court  should  approve  the  constitutionality  of  the  act  of 
1873.  This  proviso  clearly  implies  that  as  soon  as  this  condition  was  met  the 
directors  might  proceed  to  erect  the  asylum,  and  to  tliat  end  to  expend  the  money 
raised  and  appropriated  for  that  purpose.  Section  4  of  the  act  of  1875  is,  in  effect, 
a  legislative  interpretation  of  the  act  of  1873  in  this;  that  it  clearly  implies  that  an 
appropriation  has  been  made,  and  restricts  the  expenditures  of  the  board  to  that 
fund.  All  the  customary  safeguards  have  been  thrown  around  this  appropriation, 
and  I  do  not  see  any  legal  objection  to  the  board  proceeding  without  further  delay 
to  definitely  locate  and  erect  an  asylum  as  contemplated  by  the  said  acts. 

St.  Paul,  April  27th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  A.  Anderson,  Clerk: 

Sir:  It  appears,  from  your  communication  of  the  28th  ult.,  that  your  annual 
town  election,  held  in  March  last,  resulted  in  an  equal  or  tie  vote  for  the  respective 
candidates  for  Justice  of  the  Peace;  that  you  were  not  aware  of  the  act  of  1876, 
which  malves  provision  for  such  cases,  and  allowed  the  matter  to  pass.  A  tie  vote 
does  not,  under  our  statute,  create  a  vacancy,  (unless  it  be  in  the  case  of  town  assess- 
ors,) and  hence  it  would  not  be  competent  for  the  town  board  to  declare  a  vacancy 
in  such  case  and  undertalie  to  fill  the  same  by  appointment.  The  incumbent  of  the 
office  at  the  time  of  the  election  would  continue  to  hold  until  his  successor  was 
elected  and  qualified. 

St.  Paul,  April  28th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  J.  Whiting,  Deputy  Sheriff,  Dodge  County: 

Sir:  Your  favor  of  the  eighth  inst.  just  received.  Tou  say  that  you  are  Deputy 
Sheriff  of  Dodge  county,  and  inquire,  "  Can  1  do  business  as  Sheriff  and  Notary  Pub- 
lic both  at  the  same  time  ?  "  This  would  seem  to  be  a  physical  impossibility,  and 
therefore  I  should  say  you  could  not.  But  I  suppose  you  intended  to  ask  whether 
you  could  hold  the  two  offices  at  the  same  time.  A  Notary  Public  holds  his  office 
under  the  authority  of  the  State,  and  is,  therefore,  a  civil  oflicer  of  the  State.  Section 
103,  e.  11,  Biss.,  provides :  "  Nor  shall  any  Sheriff  or  Deputy  SlierifE  be  elegible  to  any 
other  civil  office  except  town  or  city  marshal."  Tour  case  would  fall  under  this 
prohibition,  and  would  compel  you  to  elect. 

St.  Paul,  May  9th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  B.  Cleveland,  Inspector  of  State  Prison : 

Sib:    I  am  in  receipt  of  your  favor  of  recent  date,  requesting,  on  behalf  of  the 
Board  of  Inspectors,  my  opinion  upon  the  following  questions: 
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1st.  One  year  ago  the  Inspectors  made  a  contract  with  Messrs.  Seymour,  Sabin 
&  Co.  to  build  an  addition  to  the  cell  building,  for  which  an  appropriation  had  pre- 
viously been  made;  they  to  receive  their  pay  (as  the  work  progressed)  monthly,  on 
the  estimate  of  the  supervising  architect.  After  several  monthly  payments  had 
been  made,  the  State  Treasurer  declined  to  pay  our  orders,  for  the  reason  that  there 
were  no  funds  in  the  treasury  to  meet  them.  The  contractor,  needing  money,  de- 
posited our  orders  (and  by  this  I  suppose  Is  meant  the  State  Auditor's  warrants)  in 
the  First  National  Bank  at  St.  Paul,  and  hired  the  money  until  such  time  as  the 
State  Treasurer  could  pay  them,  in  the  mean  time  paying  tbe  bank  interest  as  per 
inclosed  voucher.  The  contractors  now  present  the  inclosed  bill  for  the  amount  of 
interest  paid  to  the  bank.  Can  we  order  the  payment  of  the  bill ;  and,  if  so,  from 
what  fund? 

2nd.  An  urgent  necessity  exists  for  the  piping  of  the  shop  buildings  for  the  ex- 
tinguishment of  fires.  An  appropriation  of  $200  was  made  for  that  purpose  by  the 
last  Legislature,  but  was  vetoed  by  the  Governor,  for  the  reason  it  was  included  in 
an  appropriation  for  other  purposes  for  which  there  were  no  funds  in  the  treasury  to 
meet.  Now,  without  that  appropriation,  and  under  the  existing  necessity  for  the 
work  being  done,  can  we  have  the  work  done  and  give  a  certificate  of  the  State's 
indebtedness,  drawing  10  per  cent,  interest  until  paid,  in  payment  of  the  same? 

The  first  inquiry  raises  the  question  as  to  whether  the  State  is  liable  to  pay  interest 
upon  warrants  drawn  by  the  State  Auditor  upon  the  State  Treasurer,  when  the  State 
Treasurer  is  unable  to  cash  such  warrants.  It  is  well  understood  that  the  State 
does  not  pay  interest  upon  its  indebtedness  except  in  cases  where  it  has  specially 
contracted  to  do  so,  and  in  such  cases  funds  are  set  apart  for  that  purpose.  The 
State  cannot  be  sued  by  a  citizen,  and  therefore  cannot  be  compelled  to  pay  interest. 
The  Legislature  each  session  makes  large  appropriations,  and  at  a  time  when  there 
is  not,  probably,  a  dollar  in  the  treasury  to  meet  such  appropriations.  The  State, 
as  is  well  understood,  is  dependent  upon  its  resources  to  meet  such  appropriations, 
and  agrees  to  pay  when  the  money  comes  into  the  treasury.  Persons,  therefore, 
taking  the  warrants  of  the  State,  take  them  with  the  understanding  that  they  will 
be  cashed  by  the  Treasurer  when  there  is  money  in  the  treasury  to  meet  them,  and 
not  before.  The  State  stands  in  a  verj-  different  position  to  that  of  an  individual. 
The  law  does  not  impute  laches  to  the  State.  It  will  be  presumed  it  has  done  every- 
thing in  its  power  to  meet  its  obligations.  In  this  case  I  am  informed  by  the 
State  Auditor  the  warrants  were  taken  by  the  contractors  with  a  full  knowledge  of 
the  fact  that  there  was  no  money  in  the  treasury  to  pay  them.  I  do  not  wish  to  be 
understood,  however,  that  the  contractors  are  not,  in  good  conscience,  entitled  to  the 
amount  they  were  obliged  to  pay  out  as  interest,  but  simply  that  for  obvious  reasons 
the  State  cannot  adopt  the  policy  of  paying  interest  upon  its  past-due  obligations. 
A  special  appropriation  for  the  purpose  would  be  necessary,  and  none  has  ever  been 
made.  It  would  be  useless,  therefore,  for  the  Board  of  Inspectors  to  draw  warrants 
upon  the  State  Auditor  in  payment  of  this  claim.  Xo  money  has  been  placed  at 
the  disposition  of  tlie  board  for  any  such  purpose.  The  contractors  must  seek  relief 
at  the  hands  of  the  Legislature. 

The  answer  to  the  first  question  substantially  answers  the  second.  If  you  were 
to  issue  the  proposed  certificate  your  action  would  create  no  legal  liability  on  the 
part  of  the  State.  The  board  would  be  acting  beyond  its  authority.  However,  in 
view  of  the  fact  that  so  much  valuable  property  of  the  State  is  endangered  on  ac- 
count of  the  absence  of  proper  facilities  for  extinguishing  fires,  I  think  the  In- 
spectors would  be  justified  in  stretching  their  authority,  and  could  depend  upon  the 
Legislature  indorsing  any  reasonable  arrangement  they  might  make.  • 

'  St.  Paul,  May  10th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  A.  Bowman,  Esq.: 

Sir:  Your' favor  of  the  sixth  Inst,  received.  School-district  orders  may  be  made 
to  bear  interest  at  any  rate  not  exceeding  12  per  cent.,  by  vote  of  two-thirds  of  the 
legal  voters  present,  and  voting  at  any  legally  called  meeting  of  the  district.    Sec- 
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tion  35,  School  Law,  (Pamphlet  Edition.)  Section  207  provides  that  "if  any  order- 
drawn  for  the  payment  of  a  teacher  is  presented  to  the  treasurer  for  payment,  and  is 
not  paid  for  the  want  of  funds,  the  treasurer  shall  make  a  written  statement  over  his 
signature,  by  undersigning  such  order,  with  date  showing  such  presentation  and  non- 
payment, and  shnll  malce  and  keep  a  record  of  such  indorsement.  Such  order  shall 
thereafter  draw  interest  at  the  rate  of  10  per  cent,  per  annum,  until  the  treasurer 
shall  notify  the  clerk  in  writing  that  he  is  prepared  to  pay  such  order." 

Except,  therefore,  iy  the  case  of  orders  drawn  for  the  payment  of  teachers' wages, 
the  trustees  cannot  make  school-district  orders  bear  any  rate  of  interest  unless  em- 
powered and  directed  as  provided  in  section  3.5  aforesaid.  Such  orders,  however, 
after  maturity  or  demand  of  payment,  as  the  case  maybe,  would  bear  interest  at  the 
rate  of  7  per  cent.,  as  in  all  other  cases  where  there  has  been  a  breach  of  a  money 
contract.  This  principle  has  been  held  to  apply  in  the  case  of  county  orders,  and 
with  equal  propriety  may  be  held  to  apply  to  school-district  orders.  You  state  that 
a  scUiol-district  order  was  presented  to  you  as  treasurer  for  payment,  in  the  body  of 
which  appeared  the  words  "  with  added, at  twelve  per  cent;"  that  you  paid  the  face 
of  the  order,  but  declined  to  pay  any  interest  because  it  did  not  read  "  with  interest 
added,  at  twelve  per  cent."  I  do  not  think  your  objection  would  be  sustained.  In 
construing  contracts  the  courts,  as  a  primary  principle,  seek  to  give  effect  to  the  in- 
tention of  the  parties.  In  this  case,  I  take  it,  if  the  order  is  otherwise  regular  the 
court  would  supply  the  omission ;  i.  e.,  it  would  construe  it  to  mean  the  same  as 
though  it  read  "  with  interest  added,  at  twelve  per  cent."  Unless  this  be' done,  the 
words  "  with  added,  at  twelve  per  cent."  would  have  no  significance  whatever.  Or- 
ders bearing  .such  rate  of  interest  would  have  to  be  expressly  authorized,  as  herein- 
before stated. 

St.  Paul,  May  17th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  William  Pfaender,  State  Treasurer : 

Sir:  I  am  in  receipt  of  your  favor  of  the  sixteenth  instant.  While  the  act  to 
which  you  refer  (chapter  90,  Gen.  Laws  1876)  provides  that  County  Auditors  may 
draw  orders  in  payment  of  wolf  bounties  directly  upon  the  State  treasury,  it  is  ev- 
ident that  it  was  not  the  intention  that  such  order  should  be  presented  for  pay- 
ment at  the  State  Treasurer's  office.  Furthermore,  if  such  were  the  intention,  ef- 
fect could  not  be  given  to  the  act,  because  no  appropriation  has  been  made  for  that 
purpose.  It  is  provided  in  said  act  that  such  orders  shall  be  received  in  payment 
of  State  taxes.  Whether  by  this  it  was  intended  tliat  such  oi^ders  should  be  received 
by  County  Treasurers  in  payment  of  State  taxes,  as  county  and  town  orders  are  now 
received  in  payment  of  county  and  town  taxes,  and  be  transmitted  in  part  payment 
of  the  drafts  of  the  State  Auditor  in  favor  of  the  State  Treasurer,  or  should  be 
cashed  by  the  county  and  transmitted  as  aforesaid,  is  not  entirely  clear ;  but  in 
either  event  I  do  not  see  how  you  can  refuse  to  receive  them  in  payment  of  taxes 
due  the  State  when  they  come  to  you  through  the  proper  channel. 

St.  Paul,  May  24th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  A.  Heed,  Esq.,  Warden,  etc. : 

Dear  Sir:  Your  favor  of  the  26th  received.  The  statute  defining  the  duties  of 
, grand  juries  makes  it  incumbent  upon  them  to  inquire  into  the  condition  and  man- 
agement of  tlie  public  prisons  in  the  county.  This  is  broad  enough  to  cover  the 
State  Prison,  but  inasmuch  as  that  institution  is  managed  and  controlled  by  officers 
appointed  by  the  State,  I  do  not  think  the  grand  jury  of  Washington  county  has 
any  control  over  it,  or  any  duty  to  perform  with  reference  to  it.  But  at  the  same 
time  I  can  see  no  objection  to  the  grand  jury  of  that  county  visiting  and  inspecting 
the  prison  grounds,  etc,,  if  that  should  be  its  pleasure. 

St.  Paul,  May  31st,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 
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S.  Batchelder,  County  Auditor,  rreeborn  County : 

Sik:  Auditor  Whitcomb  has  referred  to  me  your  letter  of  May  27th  to  answer. 
Tou  state  that  your  understanding  of  section  64,  e.  11,  Rev.  St.  1866,  has  always 
been  that  the  Auditor's  certificate  of  "  taxes  paid  "  cuts  off  all  previous  tax  liens,  even 
deeds,  and  inquire  what  effect  an  Auditor's  certificate  of  "taxes  paid"  would  have 
under  the  section  referred  to.  I  do  not  understand  that  such  certificate  would  have 
the  effect  claimed  by  you.  Gen.  Cole,  when  Attorney  General,  decided  that  a  sale 
of  land  for  taxes  or  a  forfeiture  to  the  State  would  not  constitute  a  payment  of 
taxes,  and  hence  it  would  not  be  proper  for  a  County  Auditor  to  certify  "taxes 
paid  "  in  such  cases,  as  such  certificate  would  have  the  effect  to  entrap  innocent 
purchasers.  See  Op.  Attys.  Gen.  508.  My  recollection  is,  although  I  have  not 
the  record  here  to  refer  to,  that  Gen.  Cornell  subsequently  held  that  a  sale  constituted 
a  payment,  and  that  it  would  be  proper  in  such  case  to  certify  the  tax  to  have  been 
paid.  AYhile  such  certificate  might  have  the  effect  to  mislead  a  purchaser  from  the 
original  owner,  it  has  never  been  claimed,  and  could  not  be  claimed,  that  such  cer- 
tificate would  destroy  any  right  the  purchasers  at  the  tax  sale  would  acquii-e  by 
reason  of  his  purchases.  If,  when  said  statute  was  in  force,  the  Auditor  should 
have  certified  that  the  taxes  for  any  particular  year,  or  for  all  previous'  years,  are 
,paid,  which  would  be  the  effect  of  the  certificate  "  taxes  paid,"  or  that  the  land  in 
question  had  not  been  assessed,  no  subsequent  sale  for  taxes  covered  by  the  certifi- 
cate would  be  valid,  but  such  certificate  would  not  affect  sales  already  made.  This 
is  my  understanding  of  the  section  to  which  you  refer.  We  differ  simply  as  to  the 
construction  of  the  last  clause  of  the  section,  viz:  "And  no  sale  made  of  lands  with 
reference  to  which  such  certificate  that  the  taxes  are  paid,  or  have  not  been  as- 
sessed, or  receipt  has  been  given,  shall  be  valid  or  of  any  effect,  and  if  such  sale  is 
made  the  Auditor,"  etc.  You  construe  it  as  though  it  read,  "  and  no  sale,  thereto- 
fore, made," — give  the  words  a  retrospective  operation ;  while  I  would  substitute  the 
word  "thereafter,"  for  theretofore,  making  the  statute  apply  only  to  subsequent 
sales  for  tuxes  certified  to  have  been  paid. 

Winona,  June  1st,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


O.  C.  Gregg,  County  Auditor,  Lyon  County ; 

Sib:  Your  recent  letters  to  the  State  Auditor  have  been  referred  to  me  to  an- 
swer. You  inquire,  "  Will  an  abstract  of  tax-list  in  hands  of  the  County  Auditor,  and 
the  entry  in  the  Auditor's  journal  and  ledger,  constitute  a  sufllcient  and  proper  charge 
against  a  County  Treasurer,  that  will  hold  him  responsible  for  such  tax-list,  and  lay 
him  liable  to  a  judgment  for  the  amount  unaccounted  for,  by  collections  and  delin- 
quent taxes  reported  credit  ?  "  When  the  tax-lists  are  delivered  to  the  Treasurer, 
he  is  charged  with  the  total  amount  of  taxes  due  upon  the  said  lists  at  the  settle- 
ment in  May.  When  the  lists  are  returned  to  the  County  Auditor,  he  must  account 
for  the  amount  so  charged  to  him, 

This  he  does  by  marking  "  paid  "  against  each  tax  which  the  duplicate  receipts  on 
file  in  the  Auditor's  office  showed  to  have  been  paid,  and  returning  as  delinquent  all 
tracts  and  lots  not  so  marked.  This  would  balance  his  account,  except  in  the  case 
of  abatements,  for  which,  if  any,  he  would  be  entitled  to  -credit,  and  the  account 
balanced.  I  do  not  well  see  how  any  discrepancy  could  arise  in  the  accounts.  If 
the  Treasurer  has  returned  any  taxes  as  delinquent,  upon  which  the  taxes  have 
been  paid,  the  receipts  are  conclusive  against  him,  and  he  and  his  bondsmen  are  re- 
sponsible for  the  amount. 

As  to  your  second  question,  I  am  of  opinion  that  it  would  not  be  legally  proper 
for  you  to  carry  out  upon  your  books  so  much  of  the  tax  voted  to  be  raised  as  the 
town  authorities  were  empowered  to  vote.  If  they  exceeded  the  limit  imposed  by 
law,  you  would  not  be  justified  in  making  the  levy  in  accordance  with  the  return 
to  your  office,  but  could  extend  upon  your  books  so  much  of  the  same  as  the  law 
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permitted.    While  this  clause  is  in  some  degree  irregular,  yet  in  some  instances  it 
is  quite  unavoidable. 
St.  Paul,  June  13th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whiteomta,  State  Auditor : 

Sir:  1  am  in  receipt  of  your  favor  of  the  twenty-sixth  inst.,  including  communi- 
cation from  the  City  Assessor  of  Northfleld,  and  also  opinion  of  Hon.  Chas.  Taylor, 
City  Attorney.  Three  questions  are  presented  upon  which  my  opinion  is  requested: 
First,  are  funds  loaned  by  "  Carleton  College  "  on  mortgage  drawing  interest  tax- 
able? Second,  whether  a  dwelling-bouse,  standing  upon  land  otherwise  occupied  by 
the  college  for  educational  purposes,  from  whicli  dwelling-house  the  college  author- 
ities receive  a  rental,  is  taxable.  Third,  whether  parsonages  belonging  to  religious 
denominations,  and  occupied  as  residences  by  the  local  ministers  are  taxable.  To 
all  these,  it  appears,  the  City  Attorney  gave  an  affirmative  answer.  I  concur  in  his 
opinion  except  as  to  the  first  question.  Carleton  College,  as  I  am  informed,  is  a 
public  institution  of  learning,  supported  entirely  by  voluntary  contributions,  which 
contributions  constitute  its  endowment  fund.  The  fund  is  invested  by  the  college 
authorities,  so-far  as  is  practicable,  in  interest-bearing  securities,  including  mortgages 
upon  real  property,  for  tlie  sole  use  and  support  of  the  college.  An  institution  so 
endowed  and  sustained  is  an  institution  of  purely  public  charity,  (see  Gerke  vs. 
Purcell,  25  Ohio  St.  226 ;)  and  as  such  falls  within  subdivision  6,  §  5,  c.  1,  Laws  1874, 
whicii  reads  as  follows:  "All  buildings  belonging  to  institutions  of  purely  public 
charity,  together  with  the  land  actually  occupied  by  such  institutions,  not  leased  or 
otherwise  used  with  a  view  to  profit,  and  all  moneys  and  credits  appropriated 
solely  to  sustaining,  and  belonging  exclusively  to,  such  institotions."  The  term 
"credits"  is  defined  in  the  tax  law  to  mean  and  include  "every  claim  and  demand 
for  money  or  other  valuable  thing,  and  every  annuity  or  sum  of  money  receivable ^ 
at  stated  periods,  due  or  1;o  become  due,  and  all  claims  and  demands  secured  by  deed 
or  mortgage,  due  or  to  become  due."  These  provisions  of  the  tax  law,  in  my  judg- 
ment, clearly  exempt  the  funds  of  the  institution  from  taxation,  whether  the  same 
are  invested  and  drawing  interest  or  not.  Any  other  conclusion,  it  seems  to  me, 
would  be  at  variance,  not  only  with  the  letter,  but  the  intent  and  spirit  of  the  act. 
Conceding  tiie  provisions  of  the  Ohio  tax  law  to  be  substantially  the  same  as  our  own, 
I  cannot  concur  with  the  reasoning  of  the  court  upon  this  point  in  19  Ohio,  115.  As 
to  the  second  question,  the  dwelling-house,  although  situated  upon  the  grounds  oc- 
cupied and  used  by  the  college,  having  been  leased  for  rental,  nominal  or  otherwise, 
would  be  taxable. 

As  to  the  third  question,  it  has  been  held  by  the  Supreme  Court  of  this  State, 
under  a  law  identical  with  the  one  now  in  existence  upon  the  same  subject,  that  a 
parsonage  owned  by  a  church  is  not  exempt  from  taxation.  See  St.  Peter's  Church 
vs.  Board  of  County  Commissioners  for  Scott  county,  12  Minn.  395. 

St.  Paul,  June  28th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


O.  C.  Gregg,  Esq.,  County  Auditor,  Lyon  County: 

Dear  Sir:  Your  favor  of  the  eighteenth  inst.,  addressed  to  the  State  Auditor, 
has  been  handed  to  me  to  answer.  You  inquire  whether  the  Clerk  of  the  District 
Court  is  entitled  to  a  fee  for  filing  bonds  and  oaths  of  office  of  the  Justices  of  the 
Peace.  You  refer  to  the  statute  fixing  the  Clerk's  fees,  giving  him  ten  cents  for 
"  filing  every  paper." 

His  being  a  fee  oflice,  he  might,  under  this  statute,  make  a  charge  to  the  county 
in  the  case  referred  to,  but  certainly  could  make  none  to  the  justices  themselves. 
They  could  leave  their  bonds  and  oaths  with  the  Clerk,  as  the  statute  directs,  and 
it  would  be  liis  duty  to  file  them  in  his  office.  ' 

St.  Paul,  July  20th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 
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Hans  Knudson,  Esq. : 

Deab  Sie:  Your  favor  of  the  fourteenth  iiist.  received.  The  judges  of  election 
have  no  authority  to  deputize  an  outsider  to  carry  election  returns  to  the  County 
Auditor.  The  person  performing  this  duty  must  be  one  of  the  judges,  selected  by 
lot,  or  otherwise  agreed  upon.  Section  17,  c.  1,  Gen.  St.  Section  oH  of  the  same 
chapter  must  be  construed  in  connection  with  section  17,  and  "  the  person  "  men- 
tioned in  section  38  held  to  mean  the  judge  chosen  by  lot,  or  otherwise  agreed  on. 
Hence  a  third  party,  although  deputized  by  the  judges  to  convey  the  returns  to  the 
County  Auditor,  would  not  be  entitled  to  any  compensation  from  the  county. 

St.  Paul,  August  17th,  1876.  GEO.  P.  WILSOK,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  Public  Instruction: 

I  am  in  receipt  of  your  favor  of  recent  date,  and  to  the  several  questions  therein 
contained  I  respectfully  submit  the  following  answers: 

First.  The  minor  children  of  any  parent  duly  naturalized,  and  who,  at  the  time  of 
such  naturalization  of  the  parent,  reside  within  the  United  States,  become  citizens 
and  entitled  to  all  the  privileges  of  citizens  immediately  upon  their  arriving  at  the 
age  of  21  years. 

Stc.ond.  A  foreign  woman  becomes  a  citizen  by  marriage  to  a  citizen,  or  when  an 
alien  to  whom  she  is  married  becomes  a  citizen. 

Third.  Poreign-born  women  who  have  not  been  naturalized  by  marriage  or  by 
the  naturalization  of  their  parents  while  they  were  minors,  in  order  to  vote  in  school 
matters  and  for  school-district  officers,  must  have  taken  the  same  steps  towards  be- 
coming citizens  that  are  required  of  foreign  males. 

Fourth.  Tlie  right  of  women  to  vote  in  school  matters  is  restricted  by  the  terms 
of  the  law  to  the  school-district  of  which  they  shall  at  the  time  have  been  for  10 
days  resident. 

The  law  contemplates  voting  only  in  school-district  meetings  and  in  incorporated 
cities  and  villages  "  for  the  election  of  public  school  officers  within  such  city  or  vil- 
lage"— that  is,  to  serve  within  it.  Hence  women  cannot  vote  for  a  County  Super- 
intendent of  Schools  in  the  counties  where  that  officer  is  to  be  elected  by  popular 
vote. 

Fifth.  The  prerogative  of  women  to  vote  extends  to  "  any  measure  relating  to 
schools."  The  site  of  a  school-house,  the  question  of  building  a  school-house,  of 
purchasing  apparatus,  and  of  levying  taxes,  as  well  as  the  election  of  local  school 
officers,  must  all  come  within  the  intention  and  scope  of  the  law  on  this  point. 

Sixth.  A  married  woman  is  not  a  freeholder  because  her  husband  is  such,  nor  is 
the  husband  a  freeholder  because  the  wife  is  such.  Estates  of  inheritance  and  for 
life  are  denominated  estates  of  freehold.  Upon  the  death  of  the  husband  or  wife, 
and  not  until  then,  does  the  survivor  take  either  a  life  estate  in  the  homestead  of 
the  deceased,  or  an  estate  of  inheritance  in  such  other  lands  as  the  deceased  may  at 
any  time  have  been  seized  or  possessed  of  during  coverture,  and  to  the  disposition 
of  which,  by  deed  or  otherwise,  the  survivor  shall  not  have  assented  in  writing. 

Seoenth.  A  woman  who  is  entitled  to  vote  and  is  also  a  freeholder,  can  sign  peti- 
tions and  remonstrances  respecting  the  formation  and  alteration  of  school-districts. 

St.  Paul,  August  17th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


M.  Thoeny,  Esq.,  Auditor  of  McLeod  Co. : 

Sie:  Your  letters  addressed  to  the  State  Auditor  have  been  handed  to  me  to 
answer.  It  appears  therefrom  that  the  Commissioners  of  your  county  have  entered 
into  a  contract  with  certain  parties  for  the  erection  of  a  court-bouse;  that  at  the 
time  such  contract  was  made  certain  members  of  the  board  were  appointed  as  a 
building  committee  to  superintend  the  construction  of  the  court-house.    By  resolu- 
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tion  of  the  board,  the  Couiitj'  Auditor  was  directed  to  issue  to  the  contractor  county- 
orders  to  the  amount  of  estimate  made  and  filed  by  the  building  committee,  on  the 
fifth  day  of  each  month,  or  as  soon  thereafter  as  might  be  practicable.  By  the 
terms  of  the  contract  the  building  committee  are  to  make  out  and  file  estimates  of  ' 
labor  performed  and  materials  furnished,  on  the  fifth  of  each  month,  and  9  per  cent, 
of  such  estimate  is  required  to  be  paid  at  once,  and  remainder  when  the  building  is 
completed. 

You  inquire  whetlieryou  would  be  justified  in  issuing  county  orders  as  directed  by 
the  resolution  of  the  board.  This  question  is  asked,  I  presume,  with  reference  to 
the  statute,  which  provides  that  "  no  claims  against  the  county  shall  be  paid  otherwise 
than  upon  the  allowance  of  the  County  Commissioners."  While  the  manner  in  which 
your  Commissioners  have  proceeded  has  the  sanction  of  custom,  and  is  business- 
like, I  think  they  exceeded  their  authority  in  directing  the  payment  of  claims  there- 
after to  accrue  against  the  county.  The  making  of  the  contract  created  no  claim 
against  the  county.  K"one  might  ever  have  accrued  against  the  county  under  the 
contract.  I  do  not  think  the  Commissioners  can  approve  and  direct  the  payment  of 
prospective  claims  against  the  county.  Nor  can  they  delegate  the  authority  given 
them  by  statute  to  any  other  person  or  persons.  If  I  am  correct  in  the  position  that 
the  Commissioners  can  only  allow  and  order  the  payment  of  existing  claims  against, 
the  county,  it  would  follow  that  you  would  not  be  justified  in  issuing  orders  upou 
claims  arising  under  the  contract,  but  never,  as  a  matter  of  fact,  passed  upon  and 
allowed  by  the  Board  of  Commissioners.  The  statute  further  provides  that  "  when 
a  claim  of  any  person  against  the  county  is  allowed  in  whole  or  in  part  by  the  Board 
of  County  Commissioners,  no  order  shall  be  issued  in  payment  of  such  claim,  or  any 
part  thereof,  until  the  expiration  of  thirty  days  from  the  date  of  the  decision" — 
that  is,  the  decision  of  the  board  allowing  the  claim.  This  statute  is  generally  dis- 
regarded, but  it  should  be  observed,  in  order  that  an  appeal  from  the  decision  of  the 
board  may  be  taken  if  desired.  This  statute  is  inconsistent  with  the  resolution  of 
the  board,  and  fully  justifies  the  position  I  have  taken.  The  appeal,  if  taken,  is 
required  to  be  taken  within  30  days  from  the  date  of  the  decision  of  the  board.  In 
this  case  the  allowance  is  made  possibly  months  before  any  claim  has  arisen,  and 
therefore,  if  the  resolution  or  action  of  the  board  can  be  sustained,  the  right  of  ap- 
peal is  barred. 

To  give  force  and  elfect  to  this  statute  the  allowance  must  be  made  after  thfr 
claim  has  matured  against  the  county.  I  dislike  to  render  an  opinion  calculated 
in  any  way  to  embarrass  your  county  officials  or  other  interested  parties  in  so  laud- 
able an  enterprise,  but  consider  it  unavoidable  in  this  case.  You  further  inquire,, 
when  lands  have  been  sold  for  tax  of  1873,  October  1,  1874,  and  for  taxes  of  1872, 
and  prior  years,  February  1,  1875,  and  on  both  sales  bid  in  for  the  State,  which  sale 
should  certificates  of  assignment  be  based  upon  ?  For  aught  that  I  can  discover  in 
the  law,  certificates  of  assignment  should  be  so  made  in  each  case.  Section  160,  e. 
1,  Laws  1875,  as  amended  by  act  of  1875,  would  not  be  applicable  in  such  case. 

St.  Paul,  August  17th,  1876.  GEO.  P.  WILSON,  Atty  Gen.  . 


W.  W.  Braden,  Esq.,  Co.  Treasurer,  rillmore  Co.: 

Dear  Sir:'  I  am  in  receipt  of  your  favor  of  the  twelfth  inst.  I  have  had  occa- 
sion to  consider  the  act  of  1873,  relative  to  the  depositing  of  countv  funds,  and  con- 
cluded, m  view  of  the  manner  in  which  banks  other  than  national  are  required  to- 
return  their  property  for  taxation,  that  the  words  "  capital  stock,"  in  the  act  of  1873, 
referred  to,  should  not  be  construed  technically,— that  is,  for  a  bank  to  participate  in 
the  deposits  of  the  county,  it  would  not  be  necessary  that  it  should  return  for  taxar 
tion  its  capital  stock  eo  nomine;  that  a  return  of  monevs,  credits,  bills  receivable, 
etc.,  constituting  its  capital,  would  be  suftioient.  In  view  of  the  situation  in  some 
of  the  counties  of  the  State,  it  seemed  necessary  to  construe  the  act  liberallv,  in  or- 
der that  the  county  might  receive  interest  upon  deposits.  No  harm  can  result  from 
this  construction  if  the  Board  of  Audit  is  careful  in  taking  the  security  required  X>y 
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the  fourth  subdivision  of  the  act  of  1873.  The  purpose  of  the  proviso  to  subdivis- 
ion 2  was  to  limit  the  deposits  to  banks  having  capital  stocli  in  one  form  or  an- 
other, and  only  to  the  amount  of  such  capital  stock.  The  duty  of  the  Treasurer  is 
to  see  that  his  deposits  of  county  funds  do  not  exceed  the  amount  of  capital  stock 
in  the  banks  designated  by  tlie  Board  of  Audit.  The  board  designates  banks  of  ' 
deposit  in  its  discretion,  but  that  discretion  is  limited  to  such  banks  as  make  return 
of  capital  stock.  The  amount  of  such  capital  stock  cuts  no  important  figure,  as  the 
deposits  cannot  exceed  such  amount.  Tiie  bond  that  is  taken  as  security — and  this, 
it  seems  to  me,  must  be  the  chief  reliance  of  the  county — has  direct  reference  to  the 
capital  stock  of  the  bank;  that  is,  the  deposits  are  limited  to  the  amount  of  such 
capital  stock,  and  the  bond  must  be  in  an  amount  at  least  double  the  amount  that 
the  Treasurer  is  authorized  to  deposit.  The  duplicate  tax-list  referred  to  in  the 
second  subdivision  is  the  duplicate  tax-list  for  the  current  year.  It  cannot  refer 
to  a  duplicate  tax-list  not  yet  in  existence.  Eeference  should  be  had  to  the  assess- 
or's returns,  but  the  action  of  the  Board  of  Audit  and  Treasurer,  as  well,  would  be 
based  upon  the  existing  tax  duplicate. 
St.  Patjl,  August  21st,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


C.  Didia,  Esq.,  County  Treasurer,  Sibley  County: 

Deak  Sik:  Your  letter  of  the  twenty-eighth  inst.  has  been  referred  to  me  to 
answer.  You  inquire,  "Have  the  County  Commissioners  a  riglit  to  abate  taxes  or 
costs  on  lands  against  which  judgment  is  entered  and  sold  for  tax?"  They  have 
not.  The  judgments  are  canceled  and  sales  annulled  only  by  redemption  or  judg- 
ment of  court.  The  purchaser,  or  assignee  of  the  State,  as  the  case  may  be,  is 
entitled  to  the  amount  paid,  witli  interest  at  the  statutory  rate,  and  the  Commis- 
sioners cannot  interfere.  You  further  inquire  "  whether,  in  cases  where  deeds 
were  transferred  and  certified  by  the  Auditor  'taxes  paid,'  it  afterwards  appeared 
tliat  it  was  a  mistake  of  the  Auditor,  that  there  were  taxes  due  at  the  date  of  this 
certificate,  and  tlie  land  was  sold  for  such  taxes,  who  is  responsible  for  the  same, — 
the  land,  the  county,  or  the  Auditor  who  made  the  transfer?"  Such  certificate  be- 
ing untrue  would  not  discharge  the  taxes,  and  the  subsequent  salfe  would  be  vali(i. 
Section  64  of  chapter  11  of  the  General  Statutes  was  repealed  by  the  act  of  1874.  The 
officer  so  certifying  would  be  answerable  to  tlie  party  injured  tliereby. 

St.  Paul,  September  1st,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  K.  Miller,  Esq.,  County  Attorney,  Montevideo,  Minn. : 

'Dear  Sir:  Your  postal  addressed  to  the  State  Auditor  has  been  referred  to  me 
to  answer.  You  inquire  "  whether  any  county  officials  have  the  power  to  appropri- 
ate the  surplus  of  any  particular  county  fund  to  the  payment  of  orders  on  the  county 
funds."  Our  understanding  is  as  provided  by  statute  in  reference  to  taxes  levied 
for  debts  already  contracted,  and  to  pay  interest  upon  the  floating  indebtedness  of 
the  county,  that  in  all  cases  the  taxes  levied  and  collected  must  be  applied  exclu- 
sively to  the  purpose  for  which  it  was  levied  and  collected;  but  when  such  purpose 
is  accomplished,  and  a  surplus  remains,  that  it  would  be  competent  for  the  County 
Commissioners,  who,  by  statute,  have  the  management  of  the  county  funds,  to 
transfer  such  surplus  to  any  other  county  fund.  Such  surplus  cannot  be  refunded, 
and  hence  should  be  used. 

St.  Paul,  September  12th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  V.  King,  Esq.,  County  Auditor,  Jackson,  Minn. : 

Dear  Sir:    You  state  in  your  letter  of  the  eleventh  inst.  that  "several  claims 
for  timber  bounty  have  been  presented  to  the  County  Commissioners  by  perscnis 
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who  have  recently  purchased  farms  in  this  county.  The  previous  ov/ners  would 
have  been  entitled  to  bounty  under  the  laws  of  1871,  (1873.)  It  is  claimed  that  the 
transfer  of  the  land  carries  with  it  the  right  to  draw  the  bounty  by  the  purchaser, 
and  Commissioners  are  so  inclined  to  regard  it.  Is  this  correct?"  I  am  of  opin- 
ion that  such  claim  should  be  allowed.  The  purpose  of  the  act  is  to  encourage  the 
planting  and  growing  of  trees.  It  is  a  matter  of  no  concern  to  the  State  to  lohom 
this  bounty  is  paid,  provided  the  conditions  are  fully  complied  with.  It  seems  to 
me  that  it  is  a  privilege  that  attaches  to  the  estate,  and  would  pass  to  the  vendee 
or  purchaser,  and  in  case  of  the  decease  of  the  person  planting,  his  widow  and  chil- 
dren would  avail  themselves  of  the  benefit  of  the  act.  To  construe  the  act  as  con- 
ferring a  personal  privilege,  would,  in  some  instances,  or  might,  defeat  the  purpose 
of  the  act  and  work  a  hardship.  The  State  can  afEord  to  be  just,  if  not  generous. 
St.  Paul,  September  13th,  1876.  GEO.  P.  AVILSON,  Atty.  Gen. 


P.  Y.  Goulet,  Esq.,  County  Auditor,  Brainerd,  Minn. : 

Dbae  Sik  :  I  am  in  receipt  of  your  favor  of  the  tenth  inst.,  submitting  the  fol- 
lowing inquiry :  •'  Is  the  printer  entitled  to  extra  pay  for  publishing  notices  and 
certificate  required  with  the  list  of  delinquent  taxes,  besides  the  15  cents  per  de- 
scription as  fixed  by  law? "  Section  136  of  the  tax  law  provides  that  "  the  county 
commissioners  shall  let  the  advertising  provided  for  in  section  112  *  *  *  for  the 
lowest  sum  not  exceeding  15  cents  for  each  description,"  etc.  The  advertising  provided 
for  in  section  112  includes  the  notice  as  well  as  the  list.  The  intention  was,  in  my 
judgment,  that  the  rate  per  description  should  cover  everything  required  by  law  to 
accompany  the  list.  That  may  have  been  the  understanding  of  your  board  and  the 
printer  doing  the  work  at  the  time  the  contract  was  made.  I,  of  course,  have  no 
means  of  knowing;  but  whatever  it  may  have  been,  as  I  view  the  law,  it  would  be 
immaterial.  If  tlie  printer  is  entitled  to  extra  pay  for  notice  accompanying  list, 
why  is  he  not  entitled  to  extra  pay  for  the  amount  set  opposite  descriptions  as  well 
as  for  head-lines  ?  This  would  be  a  strict  construction,  and  would  lead  to  an  ab- 
surdity. 
*  St.  Paul,  September  16th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  Gr.  Holmes,  Esq. : 

Deae  Sir  :  Judge  Dillon  decided,  in  a  case  arising  in  Nebraska,  that  the  ordinary 
State  laws  relating  to  schools,  marriage,  divorce,  administration  of  estates,  etc.,  did 
not  extend  to  Indians  residing  in  a  body  and  maintaining  their  tribal  organization 
under  tli6  superintendence  of  agents  appointed  by  the  United  States  Government; 
that  in  all  their  internal  concerns  they  were  governed  and  regulated  by  the  lavfs 
and  customs  of  the  tribe.  It  has  been  frequently  held,  I  think,  that  where  the  crime 
of  murder  was  committed  on  the  reservation,  that  the  United  States  Government 
would  have  jurisdiction,  and  not  the  State,  in  each  case.  The  statute  found  in  1 
Biss.  582  would  seem  to  comport  with  this  doctrine. 

St.  Paul,  September  22d,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Charles  Porter,  Esq. : 

Dear  Sir  :  Your  letter'of  the  twenty-fifth  ult.  came  duly  to  hand,  but  on  ac- 
count of  my  absence  from  the  capital  on  official  business  has  remained  unanswered. 
By  reference  to  the  statute  defining  my  duties,  you  will  see  that  in  this  case  I  can- 
not give  an  official  opinion  that  would  be  binding  upon  any  one.  Without  stating 
your  questions  I  will  answer  them  generally. 

Boards  of  Commissioners  have  the  authority  to  rescind  such  action  as  may  have, 
been  previously  taken  by  them,  excepting  cases  where  the  rights  of  other  parties 
have  attached.    For  illustration,  the  County  Commissioners  have  the  power  to  ap- 
point a  Superintendent  of  the  county  schools.    When  they  have  exercised  that  power — 
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that  is,  performed  the  last  act  required  to  be  done  to  malce  the  appointment  com- 
plete— they  cannot,  in  such  case,  rescind  their  action.  I  do  not  understand  that  in 
order  to  rescind  their  action  it  would  be  necessary,  especially  in  a  case  such  as  you 
put,  to  pass  a  resolution  solely  for  that  purpose.  I  mean  by  this  that  a  resolution 
passed  which  is  decidedly  opposed  to  one  already  in  existence,  although  not  naming 
such  prior  resolution,  would  have  the  effect  to  annul  such  prior  resolution.  In- leg- 
islation, repeals  by  implication  are  not  favored;  and  yet  the  covirts  are  constantly 
recognizing  and  enforcing  such  legislation.  I  do  not  see  why  this  doctrine  cannot 
be  applied  to  action  of  the  County  Commissioners. 

You  ask,  "  Can  a  committee  of  three  of  the  five  Commissioners  perform  any  acts 
required  by  law  to  be  done  by  the  County  Commissioners?" 

This  question  must  be  answered  in  the  affirmative.  By  chapter  4  of  the  Revised 
Statutes  it  is  laid  down  as  a  rule  of  construction  that  words  purporting  to  give  a  joint 
authority  to  three  or  more  public  officers  or  other  persons  shall  be  construed  as  giv- 
ing such  authority  to  a  majority  of  such  persons  or  officers.  By  section  77,  tit.  2,  c. 
8,  it  is  provided  that  the  power  of  the  county  as  a  body  politic  and  corporate  can 
only  be  exercised  by  the  Board  of  Commissioners  thereof,  07'  in  purmiance  of  a  res- 
olution by  them  adopted.  You  again  ask:  "  Can  three  of  the  board  lawfully  exclude 
the  other  two  from  the  performance  of  any  duty  imposed  by  law  upon  the  County 
Commissioners?"  The  Board  of  Commissioners  acts  by  majorities,  and  the  major- 
ity may  act  in  opposition  to  the  wishes  of  the  minority,  and  in  that  sense  exclude 
the  minority.  Then,  again,  I  suppose,  it  would  be  proper  for  the  board  to  impose 
certain  duties  upon  a  committee  of  the  board,  such  as  to  investigate  and  report  to 
the  board,  and  to  do  certain  things  authorized  as  directed  by  the  board.  This  is 
often  done  when  the  county  is  building.  The  board  will  appoint  a  building  com- 
mittee from  its  number  to  supervise  the  work  and  report  to  the  Commissioners  in 
session.  The  special  act  of  1874,  (chapter  61,)  authorizing  your  county  to  issue 
bonds  upon  certain  conditions,  requires  that  the  bonds  issued  by  the  county  there- 
under shall  be  "  signed  by  the  County  Commissioners  "  and  attested  by  the  signa- 
ture of  the  County  Auditor.  I  am  of  opinion  that  the  bonds  would  be  good  if 
signed  by  a  majority  of  the  board.  In  view  of  the  provisions  quoted  herein  from 
chapter  4  of  the  Revised  Statutes,  it  is  very  probable  that  if  signed  by  the  chair- 
man by  direction  of  the  board,  and  attested  by  the  County  Auditor,  in  accordance 
with  the  general  statute  upon  this  subject,  that  it  would  be  held  a  sufficient  com- 
pliance with  the  law.  But  inasmuch  as  the  Commissioners  in  this  case  are  acting 
under  a  special  power,  it  may  be  that  the  courts  would  require  a  strict  compliance 
with  the  act.  I  am  not  free  from  doubt  upon  this  question.  It  would  be  the  duty 
of  the  board,  subject  to  the  restrictions  and  limitations  named  in  the  act,  to  iix  the 
amount  of  the  bond ;  also  time,  place,  and  manner  of  payment.  This  authority  could 
not  be  delegated  to  a  committee.  The  act  provides  that  the  railroad  company  shall 
not  be  entitled  to  any  of  the  bonds  until  completed  and  cars  running  thereon.  This 
presupposes  that  the  bonds  will  have  been  executed  and  ready  for  delivery  at  that 
time.  It  is  very  customary  in  such  cases  to  place  the  bonds  in  the  hands  of  a  third 
party  for  delivery  whenever  the  conditions  thereof  have  been  fulfilled  and  proper 
evidence  produced. 

St.  Paul,  October  2d,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  J,  Blackstoek,  Esq.: 

Bear  Sir:  Your  letter  of  the  seventh  inst.  received.  I  am  of  the  opinion  that 
the  people  of  Kanabec  county  would  have  no  votes  in  the  election  of  a  Clerk  of  the 
District  Court  for  Pine  county,  by  reason  of  the  former  being  attached  to  the  latter 
for  judicial  purposes. 

The  constitution  (section  13,  art.  6)  provides  there  shall  be  elected  in  each 
county  where  a  District  Court  shall  be  held  one  Clerk  of  said  court.  I  am  not 
aware  of  any  general  law  in  conflict  with  this  provision,  purporting  to  give  the 
right  to  vote  for  said  offtcer  to  persons  residing  out  of  the  county. 

St.  Paul,  October  9th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 
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T.  C.  White,  County  Auditor,  Isanti  County : 

Dear  Sib:  The  State  Auditor  being  absent,  your  letter  of  the  eleventh  insfc.  has 
been  referred  to  me  to  answer.     You  ask: 

1st.  Cannot  a  piece  of  land  be  redeemed  from  a  tax  sale  by  paying  the  amount  due 
for  the  particular  year  for  which  the  sale  was  made,  although  all  the  taxes  subse- 
quently assessed  and  due  upon  the  same  tract  are  left  unpaid? 

2d.  When  a  piece  of  land  has  been  bid  in  for  the  State  at  a  tax  sale,  does  not  that 
amount,  and  all  taxes  subsequently  assessed  upon  it,  bear  interest  at  24  per  cent, 
per  annum  until  the  two  years'  redemption  expires  ? 

3d.  Can  the  Board  of  Commissioners  make  any  abatement  of  tax  or  interest  and 
costs,  or  both,  upon  any  tract  against  which  judgment  has  been  obtained? 

4th.  Does  section  157  of  the  tax  law  of  1874,  as  amended  by  section  48,  Laws  of 
1875,  apply  to  both  real  and  personal  property  ?  and  if  it  does  so  apply,  is  the  first 
proviso,  that  all  applications  for  such  relief  shall  be  made  during  the  year  after  the 
levy  of  such  tax,  to  be  construed  as  prohibiting  the  entertaining  of  any  application 
made  after  the  year  has  expired? 

The  first  question  must  be  answered  in  the  negative.  Whether  bid  in  for  the 
State,  assigned  by  the  State,  or  sold  to  a  purchaser,  the  statute  requires  of  the  per- 
son proposing  to  redeem  that  he  settle  all  unpaid  taxes,  interest,  and  penalties  ac- 
cruing subsequent  to  the  sale  from  which  he  offers  to  redeem.  2d.  "When  a  piece 
of  land  has  beeji  bid  in  for  the  State,  the  amount  due,  for  which  it  was  bid  in,  would 
bear  interest  at  24  per  cent,  per  annum,  as  stated  by  you ;  but  subsequent  taxes 
would  not  bear  any  interest  until  the  same  became  delinquent.  If,  however,  the 
State  should  assign  its  rights,  and  the  assignee  should  pay  subsequent  taxes,  al- 
though not  yet  delinquent,  he  would  be  entitled  to  24  per  cent,  per  annum  thereon 
from  the  date  of  payment.  With  reference  to  your  third  question,  I  have  hereto- 
fore held  that  after  judgment  the  power  of  the  County  Commissioners  to  abate  no 
longer  exists.  In  other  words,  the  Commissioners  cannot  change  or  interfere  with 
the  judgment  record.  By  redemption  the  sale  is  annulled  and  judgment  canceled. 
Then,  again,  the  sale  may  be  declared  void  by  judgment  of  the  court.  The  State 
Auditor  has  held  that  section  157,  to  which  you  refer,  applies  to  both  real  and  per- 
sonal property,  and  that  application  for  relief  thereundef  must  be  made  during 
the  year  next  after  the  levy  of  the  taxes. 

St.  Paul,  October  16th,  1876.  GEO.  P.  WILSON,  Atty.'Gen. 


G.  D.  Caster,  Esq. : 

Dear  Sir  :  Tour  favor  of  the  seventeenth  inst.  received.  Tou  inquire,  "  Can  a  man 
hold  both  the  offices  of  County  Auditor  and  Clerk  of  the  District  Court  at  the  same 
time  ?  "  I  think  not.  I  find  no  statutory  prohibition,  but  when  we  consider  the  duties 
imposed  upon  those  officers,  especially  under  the  new  tax  law,  it  is  quite  clear  that 
the  two  offices  are  incompatible. 

"  Incompatibility  in  offices  exists  where  the  nature  and  duties  of  the  two  offices  are 
such  as  to  render  it  improper,  from  considerations  of  public  policy,  for  one  incumbent 
to  retain  both." 

St.  Paul,  October  19th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


John  P.  Williams,  Esq.,  Co.  Attorney,  Tergus  Falls : 

Dear  Sir:  I  do  not  think  that  the  certificate  of  the  County  Auditor  of  "  taxes 
paid  and  transfer  made"  would  have  the  effect  to  discharge  taxes  which  were  act- 
ually unpaid  at  the  time,  nor  would  his  successor  in  office  be  bound  by  such  entry, 
when  the  records  of  the  office  disprove  the  correctness  of  the  entry,  or,  in  other  words, 
showed  that  it  was  false.  That  is  not  the  evidence  upon  which  he  acts  in  making 
his  indorsement.  He  consults  the  books  and  records  in  his  office,  "  and  if  there  are 
dehnquent  taxes  due  he  shall  certify  to  the  same,  and  when  the  receipt  of  the  County 
Treasurer  sliall  be  produced  for  the  said  delinquent  taxes,  and  for  the  taxes  that  may 
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be  in  the  bands  of  tbe  County  Treasurer  for  collection,  tbe  County  Auditor  shall 

«nter  taxes  paid  and  transfer  made."    Sections  146  and  147,  Tax  Law  of  1874.     I 

suppose  an  officer  falsely  certifying  would  be  responsible  to  any  one  Injured  thereby. 

St.  Paul,  November  1st,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


P.  T.  Mclntyre,  Esq.,  Co.  Auditor,  Austin,  Minn. : 

SiE :  Your  letter  of  the  twenty-sixth  ult.,  addressed  to  the  State  Auditor,  has  been 
handed  to  me  to  answer.  You  state  that  for  several  years  past  a  certain  piece  of 
land  in  your  county  has  been  sold  for  taxes,  and  that  the  period  of  redemption  has 
expired  upon  the  sale  for  the  tax  of  1873  and  previous  years;  that  it  now  trans- 
pires that  the  party  to  whom  the  land  had  been  assessed  deceased  some  years  ago ; 
and  tliat  the  land  is  owned  by  his  heirs,  three  of  whom  are  of  age,  and  the  remain- 
ing two  are  minors.  The  question  you  present  is,  can  the  minor  heirs  redeem  the 
whole,  or  simply  their  undivided  interest  in  the  laud  in  question,  it  appearing  that 
the  Ave  lieirs  have  each  an  undivided  interest  in  the  laud  ?  By  statute,  minors  liav- 
ing  an  estate  in  or  lieu  on  lands  sold  for  taxes  may  redeem  the  same  within  two 
years  after  such  disability  shall  cease,  in  the  manner  provided  in  section  131  of  the 
tax  law.  It  follows  that  at  any  time  during  such  disability  the  right  to  redeem 
exists.  The  statute  extends  this  special  favor  to  minors.  Hence,  during  such  dis- 
ability, they  stand  in  precisely  the  same  position  that  adults  do  during  the  two  years 
■allowed  for  redemption  in  all  cases.  If  this  be  true,  as  we  think  it  is,  it  would  fol- 
low that  minors  owning  an  undivided  estate  could  redeem  not  only  that  interest, 
but  the  whole.  Section  132  of  the  act  of  1874  confers  the  privilege  upon  those 
■owning  an  undivided  estate  in  any  piece  or  parcel  of  land  sold  for  taxes,  of  redeem- 
ing such  estate  by  paying  a  proportionate  part  of  the  amount  required  to  redeem 
the  whole.  Under  this,  of  course,  the  minor  heirs  could  redeem  their  interest  in  the 
estate.  "While  it  confers  this  privilege,  it  does  not  curtail  their  right,  during  their 
minority,  to  redeem  the  whole,  although  such  redemption  may  inure  to  the  benefit 
of  others.  The  authorities  all  seem  to  point  in  this  direction.  I  have  found  none, 
however,  deciding  the  precise  point  at  issue  in  this  case. 

St.  Paul,  November  3d,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


M.  B.  Wilcox,  Esq.,  Clerk  of  the  District  Court : 

Deab,  Sie  :  1  am  in  receipt  of  your  favor  of  the  second  inst.,  in  which  you  ask  the 
following  questions:  1st.  Can  a  tax  judgment  be  satisfied  in  part  and  at  different 
times?  2d.  When  a  description  is  given  wrong  by  a  former  County  Auditor,  can 
the  present  County  Auditor  change  the  copy  of  that  tax  judgmenty  3d.  When  a 
man  pays  his  tax,  and  the  receipt  does  not  cover  his  land,  what  is  his  redress  ? 

Except  in  cases  falling  under  section  132  of  chapter  1,  Laws  1874,  and  section 
22,  c.  2,  same  year,  there  is  no  authority  for  a  partial  redemption.  Except  for  the 
said  provisions,  a  party  owning  an  undivided  interest  could  only  redeem  by  paying 
the  whole  redemption  money. 

I  do  not  know  as  I  fully  understand  your  second  question.  By  section  82,  c.  1, 
Laws  1874,  County  Auditors  are  given  authority  to  correct  certain  errors,  but  cer- 
tainly, after  the  delinquent  list  has  passed  into  the  hands  of  the  Clerk  of  the  District 
Court,  and  judgment  rendered,  the  County  Auditor  could  not  correct  errors  of  de- 
scription, or  anything  else.  He  must,  then,  sell  by  the  description  given  in  the  judg- 
ment. 

With  reference  to  your  last  question,  I  have  no  doubt  that  the  County  Commis- 
sioners would  refund  the  tax  paid  by  mistake  under  the  authority  given  in  section 
157  of  the  tax  law,  as  amended  in  1875,  and  this  whether  the  mistake  was  that  of 
the  individual  offering  to  pay,  or  officer,  or  both. 

St.  Paul,  November  9th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 
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W.  W.  Griswold,  Esq.,  County  Auditor: 

Sir  :  Yonr  favor  of  the  thirteenth  inst.  received.  The  rule  is  that  when  a  person  is 
appointed  to  fill  a  vacancy  he  will  hold  until  the  next  general  election,  and  until  his 
successor  is  elected  and  qualified,  and  the  person  so  selected  will  hold  during  the 
balance  of  the  regular  term,  and  until  his  successor  is  elected  and  qualified.  This  rule, 
however,  would  not  apply  to  officers  whose  term  of  office  is  designated  in  the  constitu- 
tion. Tlie  person  elected  Sheriff  in  your  county,  in  jSTovember,  1875,  was  therefore 
elected  to  serve  during  the  unexpired  term  of  his  predecessor,  and  until  his  suc- 
cessor should  be  elected  and  qualified.  This  is  upon  the  presumption  that  the  reg- 
ular term  commenced  in  January,  1874,  which  would  appear  to  be  the  fact,  as  the 
first  election  was  held  in  Kovember,  1872,  and  hence  the  regular  term  of  that  officer 
in  your  county  would  date  from  January  1,  1873. 

St.  Paul,  November  14th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt,  Supt.  of  Pub.  Instruction : 

Dear  Sir:  In  your  favor  of  the  tenth  inst.  you  request  my  opinion  upon  the 
question  as  to  the  manner  in  which  school-district  officers  are  required  to  be  elected. 
In  other  words,  whether  an  election  by  viva  voce  vote  is  a  compliance  with  the  law, 
or  must  the  election  be  had  by  ballot  ? 

I  am  of  opinion  that  the  election  of  school  officers  should  be  by  ballot.  The  law 
with  reference  to  common  schools  is  silent  as  to  the  manner  in  which  the  election  of 
school-district  officers  should  be  conducted.  But  the  constitution,  §  6,  art.  7,  requires 
that  all  elections  shall  be  had  by  ballot,  except  such  town  officers  as  may  be  directed 
by  law  to  be  chosen  otherwise. 

The  only  question  is,  then,  does  this  provision  of  our  constitution  apply  to  school- 
district  officers?  That  it  does  seems  evident.  The  language  is  broad  enough  to 
cover  school,  as  well  as  state,  county,  and  town  elections. 

The  exception  in  the  case  of  town  officers  only,  serves  to  make  certain  that  the 
provision  was  intended  to  apply  to  local  as  well  as  general  elections.  The  same 
reason  exists  for  voting  by  ballot  in  the  ease  of  school  elections  as  in  the  other  cases. 
Cooley,  in  his  work  on  Constitutional  Limitations,  says  that  the  distinguishing  fea- 
ture of  this  mode  of  voting  is  that  every  voter  is  thus  enabled  to  secure  and  pre- 
serve the  most  complete  and  inviolable  secrecy  in  regard  to  the  persons  for  whom 
he  votes,  and  thus  escape  the  influences  which,  under  the  system  of  oral  suffrages, 
may  be  brought  to  bear  upon  him  with  a  view  to  overbear  and  intimidate  him,  and 
thus  prevent  the  real  expression  of  public  sentiment. 

In  the  case  of  state,  county,  town,  and  independent  school-district  officers,  the  law 
requires  in  terms  that  said  officers  shall  be  elected  by  ballot.  In  these  cases  the 
Legislature  simply  re-enacted  the  constitutional  provision.  The  Legislature  is 
powerless  to  prescribe  a  different  method,  except  in  the  case  of  town  officers;  and 
hence  there  is  no  significance  in  the  fact  that  nothing  is  said  in  the  common-school 
law  as  to  how  the  school  officers  should  be  elected. 

An  election,  therefore,  of  school-district  officers  hyviva  voce  vote  would  be  irregular 
and  invalid.  A  person  elected  in  this  way  to  office  would  have  no  title  that  he  could 
assert  against  a  regular  incumbent  of  the  office  holding  over  after  the  expiration  of 
his  term.  And  yet  a  person  elected  by  viva  voce  vote,  having  qualified  and  assumed 
the  duties  of  the  office  to  which  he  was  so  elected,  would  be  an  officer  de  facto,  and 
his  acts  as  to  third  persons  would  be  valid. 

St.  Paul,  November  15th,  1876.  GEO.  P.  WILSON,  Atty.  Gen. 


John  D.  Wiloox,  Esq.,  County  Attorney: 

Sir:    Your  favor  of  the  fifth  inst.  came  duly  to  hand.    Ton  submit  the  follow- 
ing questions:    1st.  Can  the  State  of  Minnesota  sustain  an  action  for  trespass  and 
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damages  for  cutting  timber  on  lands  sold  to  the  State  by  the  act  of  1873-4,  and  not 
redeemed  within  two  years?  If  so,  who  is  to  collect  the  stumpage?  Has  the 
County  Attorney  anything  to  do  with  it?  2d.  When  the  State  transfers  and  assigns 
all  her  right,  title,  and  interest  derived  by  virtue  of  such  sale,  can  the  assignee  sus- 
tain an  action  for  trespass  and  damages  on  said  lands  while  it  belongs  to  the  State, 
and  before  the  transfer  ?  At  the  expiration  of  two  years  from  the  date  of  the  sale 
the  State  acquires  absolute  title.  The  Stnte  could  undoubtedly  maintain  an  action  for 
trespass  committed  after  the  title  vests.  Lands  so  acquired  by  the  State  would  become 
subject  to  the  provisions  of  chapter  38  of  the  General  Statutes.  Tour  duties  with 
reference  to  the  lands  owned  and  held  in  trust  by  the  State  are  defined  by  that  chap- 
ter. You  will  see  that  the  interests  of  the  State  are  protected,  and  thereto  prose- 
cute all  parties  committing  trespass  upon  said  lands.  If  you  meant  by  your  first 
question  to  ask  my  opinion  upon  the  question  as  to  whether,  after  the  State  acquires 
title,  it  can  maintain  an  action  for  trespass  committed  within  the  two  years  allowed 
for  redemption,  I  would  say  that  it  is  very  clear  that  the  technical  action  of  trespass 
could  not  be  maintained,  for  the  reason  that  the  State  has  neither  title  nor  posses- 
sion, such  as  would  enable  it  to  maintain  such  action.  At  the  same  time  I  am  of 
the  opinion  that  the  certificate  of  sale  conveys  to  the  State  such  an  interest  as  would 
enable  the  State,  as  in  the  case  of  a  mortgage,  to  protect  itself  against  the  wrongful 
acts  of  the  owner ;  that  Is,  it  would,  during  the  period  of  its  redemption,  have  a 
right  to  protect  Its  security,  and  to  that  end,  as  stated  by  Blackwell,  could  sustain 
a  bill  to  enjoin  the  owner  or  those  acting  under  his  license  from  the  commission  of 
acts  of  waste  or  destruction.  This  remedy  it  is  entitled  to,  because  a  redemption  is 
uncertain ;  and  if  it  never  takes  place,  it  has  a  right  to  the  estate  as  it  was  at  the 
time  of  the  purchase.  As  against  a  stranger,  the  State  could  undoubtedly  maintain 
an  action  for  injuries  done  to  the  estate  within  the  period  of  redemption.  Such  ac- 
tion would  have  to  be  in  the  form  of  an  action  upon  the  case  under  the  common 
law,  as  distinquished  from  an  action  in  trespass.  I  am  of  opinion,  however,  that 
this  right  of  action  would  not  pass  to  the  assignee  of  the  State,  especially  under 
the  statutory  form  of  assignment. 
St.  Paul,  January  17th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt : 

Sik:  In  your  favor  of  yesterday  you  request  my  opinion  upon  the  following:  A 
party  gave  a  school-district  a  bond  for  a  deed  for  a  school-site,  to  be  executed  when 
he  should  obtain  his  title  from  the  United  States.  A  school-house  was  built  on  a 
site  upon  such  land  selected  by  the  district  in  expectation  of  a  deed  according  to 
conditions  of  the  bond.  When  the  party  obtained  his  deed  from  the  United  States 
he  mortgaged  his  farm,  and  no  deed  has  been  issued  to  the  district. 

Can  said  party  now  execute  a  valid  deed  to  the  district  in  spite  of  the  mortgage? 
If  not,  can  the  district  move  the  school-house  from  its  present  site?  If,  at  the  time 
the  mortgage  was  taken,  the  bond  was  upon  record,  the  party  can  now  deed  to  the 
district  free  from  the  lien  of  the  mortgage ;  likewise,  if  the  mortgagee  had  actual 
notice  of  the  existence  of  the  bond,  or  if  at  the  time  the  mortgage  was  taken  the 
school-house  had  been  erected  and  was  occupied  as  such,  that  circumstance  would 
~be  sufficient  to  put  the  mortgagee  upon  inquiry  and  preserve  the  rights  of  the  dis- 
trict under  its  contract.  In  the  absence  of  all  these  conditions,  the  mortgagee 
would  doubtless  have  a  lien  under  his  mortgage  upon  the  site,  and  school-house,  if 
attached  to  the  realty.  In  this  event,  if  the  mortgagee  be  a  good  citizen,  he,  upon 
proper  application,  would  either  release  his  lien  or  permit  the  district  to  remove  the 
school-house.  If  he  should  decline  to  do  either,  and  the  district  is  desirous  of  ac- 
quiring title  to  a  school-house  site  at  once,  I  should  advise  those  interested  to  re- 
move the  school-house,  unless  enjoined  and  prevented  from  so  doing.  If  the  school- 
house  is  not  so  attached  as  to  become  part  of  the  realty,  the  mortgagee  can  have 
nothing  to  say  about  the  matter,  as  the  school-house  in  that  event  would  not  be 
covered  by  his  mortgage.  Until  after  foreclosure,  at  least,  the  mortgagee  cannot 
interfere  with  the  free  use  and  enjoyment  of  the  site  and  school-house  ^  the  dis- 
23 
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trict.  The  school-district  officers  are  doubtless  posted  as  to  the  probabilities  of  the 
land  including  the  site  being  redeemed  by  the  mortgagor,  in  case  a  foreclosure  has 
taken  place.  I  would  state  that  the  mortgagee  has  a  right  to  protect  his  security, 
but  in  this  case  the  security  may  be  abundant  without  the  house,  and  in  the  worst 
aspect  of  the  case  the  mortgagee,  if  entitled  to  recover  damages  at  all,  could  simply 
recover  nominal  damages. 
St.  Paul,  January  20th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  of  Public  Instruction : 

Sir:  Tour  favor  of  recent  date,  inclosing  communication  and  accompanying 
documents  from  the  clerk  and  treasurer  of  school-district  No.  33,  Le  Sueur  county, 
received.  It  appears  from  said  communication  and  documents  that  at  the  annual 
school  meeting  in  said  district,  held  October  3, 1874,  the  trustees  were  authorized  to 
build  an  addition  to  the  district  school-house,  to  be  used  for  a  primary  graded  de- 
partment; that  such  addition  was  built  and  primary  department  organized;  that  no 
change  in  the  organization  of  said  school-house  has  taken  place  since;  that  since 
that  date,  with  the  exception  of  the  summer  term  in  the  year  1874,  and  during  about 
one  month  of  the  winter  term  commencing  in  November,  1876,  the  trustees  have 
employed  two  teachers,^one  for  the  primary  department  and  one  in  the  higher  de- 
partment. A  difference  of  opinion  having  arisen  among  the  officers  of  the  district 
concerning  their  authority  to  employ  more  than  one  teacher,  the  matter  has  been  re- 
ferred to  me  for  my  opinion  upon  the  statement  of  facts  submitted.  It  further  ap- 
pears that  the  size  of  the  school,  in  the  opinion  of  the  trustees,  demanded  the  services 
of  more  than  one  teacher,  in  order  that  justice  might  be  done  to  the  pupils  in  at- 
tendance, and  that  two  teachers  were  employed,  as  hereinbefore  stated,  without  ob- 
jection, until  January  3,  1877,  when  a  special  school  meeting  was  called  and  held 
"  for  the  purpose  of  deciding  whether  the  legal  voters  of  the  district  wanted  to  hire 
another  teacher  in  addition  to  the  one  already  employed."  At  such  meeting  a  reso- 
lution was  passed  repudiating  the  action  of  the  trustees  in  employing  two  teachers. 
It  is  the  special  business  of  the  trustees  to  employ  teachers.  The  voters  of  the  dis- 
trict may,  in  their  individual  or  collective  capacity,  advise  the  trustees  as  to  their 
wishes,  but  cannot  control  their  action.  If  the  trustees  disregard  their  wishes,  or 
do  not,  in  their  judgment,  consult  the  best  interests  of  the  schools  or  district,  they 
can  make  a  change  as  soon  as  their  respective  terms  expire.  In  this  case,  in  my 
judgment,  the  action  of  the  trustees  was  clearly  within  the  spirit  of  the  law  gov- 
erning their  duty  in  the  premises.  Tlie  district  had  established  a  graded  school, 
which  made  the  employment  of  two  teacliers  a  necessity,  at  least  in  the  judgment 
of  the  trustees.  In  the  absence  of  such  action  on  the  part  of  the  district,  if  the 
members  in  attendance  upon  the  district  school,  in  the  opinion  of  the  trustees,  de- 
manded the  services  of  more  than  one  teacher,  I  am  not  certain  that  the  trustees 
would  not  be  justified  in  employing  an  additional  teacher.  To  them  is  committed 
the  general  charge  of  the  interests  of  the  school,  and  this  certainly  confers  some 
authority,  especially  in  the  matter  under  consideration.  The  statute  does  not  limit 
their  authority  lo  the  employment  of  one  teacher.  The  trustees,  in  levying  a  tax  for 
the  support  of  the  district  school  for  three  months,  and  the  district  in  voting  a  tax  - 
for  an  additional  term,  should  do  so  with  reference  to  the  necessities  of  the  district. 
The  proper  instruction  of  the  children  should  be  the  leading  consideration.  On  the 
other  hand,  officers  should  not  abuse  their  authority,  or  go  beyond  the  means  pro- 
vided and  under  their  control.  The  further  question  submitted,  as  to  whether  the 
special  meeting  held  January  3d  was  a  legally  called  and  legally  conducted  meet- 
ing, it  is  unnecessary  for  me  to  decide,  or  give  an  opinion  upon,  in  view  of  my  an- 
swer  to  the  first  question. 

St.  Paul,  January  20th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 
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C.  W.  Sanford,  Esq. : 

Dear  Sik  :  Your  favor  of  recent  date  received.  It  appears  from  your  statement 
that  at  the  time  the  trustees  purchased  for  the  district  the  "  maps  and  globe  "  tliere 
were  no  funds  in  the  district  treasury  to  pay  for  the  same,  and  that  the  trustees 
gave  an  order  on  the  treasurer  of  the  district  "  for  the  amount,  when  in  his  hands 
tor  that  purpose,  payable  in  November,  with  interest."  The  articles  were  tendered 
at  the  next  annual  meeting  of  the  district,  but  were  not  received  by  the  district, 
and  I  infer  that  the  district  refused  to  vote  or  appropriate  any  amount  to  pay  for 
Ihe  same.     The  question  you  ask  is,  "  Can  the  district  be  held  for  the  amount  ?  " 

It  is  made  the  duty  of  school  trustees  to  furnish  all  things  necessary  for  the 
school-house  during  the  time  a  school  shall  be  taught  therein.  They  are,  therefore, 
invested  with  certain  discretionary  powers,  and  if,  in  this  case,  the  trustees  were  of 
opinion  that  a  map  and  globe  were  necessary,  and  there  had  been  money  enough  in 
the  treasury  to  pay  for  the  same,  I  should  say  that  the  treasurer  could  not  have  de- 
clined to  cash  the  order  of  the  director  and  clerk.  But  there  was  no  money  in  tlie 
treasury  for  that  purpose,  and  the  agreement  was  to  pay  when  there  should  be.  I 
suppose  it  was  assumed  that  there  would  be  money  in  the  treasury  by  November 
following.  Under  these  circumstances,  the  district  declining  to  vote  any  money  for 
that  purpose,  I  am  of  opinion  that  suit  cannot  be  successfully  maintained  against 
the  district  to  recover  the  purchase  price.  The  articles  which,  as  I  understand, 
were  left  with  the  district  should  be  returned,  of  course. 

St.  Paul,  February  20th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


Geo.  R.  Moore,  Esq. : 

Dear  Sir:  Tour  favor  of  the  fifth  inst.,  asking  whether  Court  Commissioners 
liave  authority  to  solemnize  marriages,  received.  It  is  true  that  a  Court  Commis- 
sioner has  the  power  of  a  judge  at  chambers,  but  the  power  conferred  upon  judges 
of  courts  of  record  to  solemnize  marriages  is  a  special  power  conferred  by  statute. 
I  have  not  examined  the  authorities, — in  fact,  I  doubt  whether  any  could  be  found, 
—but  am  of  the  opinion  that  Court  Commissioners  in  this  State  are  not  authorized 
to  marry  people.  If  you  have  exercised  the  power  by  virtue  of  your  office  as  Court 
Commissioner,  it  would  be  better  for  the  parties  interested  to  have  the  ceremony 
performed  by  some  one  whose  authority  to  act  is  unquestioned. 

St.  Paul,  April  7th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  C.  Lincoln,  Esq.,  County  Auditor: 

Dear  Sir  :  Your  favor  of  the  fourth  inst.  received.  You  inquire  whether  the  law 
of  last  winter,  extending  the  time  of  redemption  upon  tax  sales  to  three  years,  would 
affect  tax  sales  upon  which  the  time  of  redemption  had  expired  previous  to  the  pas- 
sage of  the  act?  Whether  it  was  the  intention  of  the  Legislature  that  the  law 
should  supply  to  such  cases  does  not  clearly  appear.  If  such  was  the  intention  I  am 
of  opinion  that  the  Legislature  attempted  to  do  a  thing  beyond  its  power.  Cooley, 
in  his  work  on  Taxation,  page  370,  says  upon  this  subject:  "If  the  time  to  redeem 
has  already  expired  before  the  passage  of  the  statute,  it  is  manifest  the  statute  can 
have  no  effect  upon  the  sale ;  the  title  has  now  become  absolute,  and  the  Legislature 
can  no  more  create  rights  in  land  in  favor  of  the  former  owner  than  in  favor  of  any 
other  person.  But  if  the  time  has  not  expired,  and  redemption  is  still-open  to  the 
owner,  the  want  of  power  is  entirely  beyond  dispute."  Where  lands  have  been 
struck  off  to  the  State  and  no  assignment  made,  I  understand  the  State  Auditor  has 
directed  that  redemption  be  allowed  any  time  within  three  years  from  the  date  of 
the  sale.  The  State  wants  the  money,  and  not  the  land,  but  it  is  otherwise  with 
purchasers;  that  is,  as  a  general  rule.  Purchasers  would  doubtless  decline  to  re- 
ceive the  money  if  you  were  to  receive  it  by  way  of  redemption ;  but  if  they  did  receive 
it,  by  so  doing  they  would  waive  their  rights  under  the  sale. 

St.  Paul,  May  10th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 
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Wm.  McAboy,  Esq.: 

Dear  Sir:  I  have  your  letter  of  the  seventh  inst.  Statement:  A  criminal  case 
is  brought  before  Justice  A.  A  change  of  venue  is  taken,  A.  transfers  the  action 
to  Justice  B.,  who  refuses  to  try  the  case,  and  the  officer  returns  the  papers  to  A., 
wlio  then  transfers  the  action  to  C,  in  an  adjoining  election  precinct.  Question. 
Can  Justice  A.  legally  make  the  second  transfer,  and  can  Justice  C.  legally  tiy  the 
case  ?  When  A.  transferred  the  case  to  B.  he  lost  jurisdiction  of  the  case,  and  the 
return  of  the  papers  to  him  would  not  give  him  jurisdiction  for  any  purpose.  It 
would  follow  that  the  transfer  to  0.  was  not  valid,  and  would  not  confer  jurisdic- 
tion upon  him.  B.  could  not  decline  to  take  jurisdiction  in  such  case,  and  could  be 
compelled  to  act.  In  case  B.  was  absent  or  seriously  ill,  so  that  it  would  be  physic- 
ally impossible  for  him  to  act,  the  parties  would  have  to  abide  their  time.  I  can 
see  that  contingencies  might  arise  for  which  the  statute  has  made  no  provision,  but 
under  the  present  statute  I  Cannot  see  how  A.  could  regain  jurisdiction.  In  case 
of  a  dismissal  the  costs  would  be  charged  to  the  county. 

St.  Paul,  June  12th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


John  B.  Wilcox,  Esq. : 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  16th  inst.  I  am  obliged  to  differ 
with  you  in  your  conclusion  that  the  County  Treasurer  cannot  receive  county  orders 
in  payment  of  county  taxes  except  in  the  order  in  which  they  have  been  presented  to 
the  Treasurer  for  payment.  If  a  resident  or  non-resident  of  your  county  has  county 
taxes  to  pay,  and  has  the  orders  of  the  county,  either  issued  uo  him  or  pur- 
chased by  him  for  that  purpose,  he  can  use  those  orders  lo  the  extent  of  the 
county  tax.  If  he  should  have  more  than  sufficient  for  that  purpose  they  could 
only  be  cashed  in  their  turn,  or  in  the  order  of  their  ipresentation.  Section  90,  c.  13, 
Biss.  was  repealed  by  chapter  1,  Laws  1874.  See  section  168.  Section  90,  how- 
ever, was  re-enacted  in  chapter  1  aforesaid,  {vide  section  92  of  that  chapter,)  and  sec- 
tion 92  was  amended  by  section  20  of  chapter  4  of  the  Laws  of  1875.  Just  what 
was  intended  by  the  words  "except  when  otherwise  provided  by  law"  I  do  not  un- 
derstand, unless  it  was  intended  to  meet  cases,  if  any,  where  the  law  required  pay- 
ment in  cash.  Orders  have  never  been  paid  according  to  the  priority  of  their  num- 
ber; such  a  rule  would  be  impracticable.  This  decision  may  work  a  hardship  in 
your  county,  but  it  is  unavoidable,  in  my  judgment,  as  the  law  now  stands. 

St.  Paul.  July  18th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whiteomto: 

Dear  Sir:  Your  favor  submitting  the  communication  of  the  Hon.  D.  Morrison, 
pertaining  to  the  taxation  of  certain  lands  purchased  by  him  from  the  Northern 
Pacific  Eailroad,  received.  The  lands  so  purchased  have  been  placed  upon  the  tax- 
lists,  and  a  tax  levied  thereon  in  the  several  counties  in  which  the  same  are  situated. 
You  are  requested  to  direct,  or  at  least  advise,  the  local  officers  to  cancel  the  taxes 
upon  the  ground  the  lands  have  never  been  patented  to  the  company,  and  are  there- 
fore not  taxable ;  that  the  reason  the  lands  have  not  been  patented  is  because  the 
costs  of  the  survey  have  not  been  paid ;  and  that  such  payment  is  a  condition  pre- 
cedent to  the  right  of  the  company  to  demand  a  patent  from  the  government;  cit- 
ing as  authority  the  Union  Pacific  K.  Co.  vs.  McShane,  22  Wall.  444.  AVhether  tax- 
able or  not  is  a  question  that  you  cannot  determine  upon  an  ex  parte  statement  of 
the  facts.  If  they  are  not  taxable,  Mr.  Morrison  will  have  to  make  his  defense  when 
the  lands  are  advertised  as  delinquent.  The  authority  referred  to  is  not  an  author- 
ity in  this  case.  In  the  Union  Pacific  Case  the  act  of  Congress  expressly  provided  that 
the  Union  Pacific  Bailroad  Company  should  pay  the  expense  of  the  survey,  selection, 
and  conveyance  of  the  lands  as  a  condition  precedent  to  the  recei  ving  of  a  patent ;  and 
the  costs  of  survey,  etc.,  not  having  been  paid,  the  government  bad  a  right  to  withhold 
a  patent  as  a  security  for  such  payment.  There  is  no  such  provision  in  the  charter 
of  the  Northern  Pacific  Company,    Whenever  the  Commissioners  appointed  by  tha 
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President  of  the  United  States  reported  25  consecutive  miles  of  road  completed  in  a 
good,  substantial,  and  workmanlike  manner,  as  required  by  the  act,  it  is  provided  that 
patents  should  issue  for  the  lands  coterminous  with  the  completed  section.  There 
is  no  other  condition  precedent.  By  act  approved  March  4,  1870,  the  lauds  of  the 
Northern  Faciflc  Company  became  taxable  upon  the  same  conditions  as  those  of  the 
Lake  Superior  &  Mississippi  Company,  viz.,  as  soon  as  sold,  contracted  to  be  sold, 
conveyed,  or  leased  by  the  company.  That  the  company  is  entitled  to  a  patent  for 
lands  situate  in  this  State  cannot  be  disputed,  as  the  road,  as  I  am  informed,  has 
long  since  been  accepted.  If  entitled  to  a  patent,  whether  the  same  has  been  is- 
sued or  not  is  unimportant. 

In  conclusion,  therefore,  you  have  no  authority  to  direct  the  taxes  assessed  upon 
the  land  to  be  canceled,  although  you  might  be  of  opinion  that  they  were  exempt; 
and,  secondly,  from  the  data  in  your  possession,  submitted  to  me,  it  would  appear 
that  the  lands  are  subject  to  taxation. 

St.  Paul,  July  19th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor: 

Sib  :  It  appears  that  in  several  of  the  counties,  in  the  proceedings  to  enforce  the 
collection  of  taxes,  the  clerks,  in  the  notice  attached  to  the  delinquent  list  delivered 
to  the  County  Auditor,  gave  to  delinquents  but  10  days  within  which  to  answer, 
instead  of  20,  as  provided  in  the  act  as  enrolled  and  signed  by  the  Govenor,  but 
not  as  published.  Inasmuch  as  the  time  is  now  fixed  by  law  when  the  sale  of 
lands  for  delinquent  taxes  shall  commence,  it  is  now  too  late  to  correct  the  notice 
and  republish ;  but  one  of  two  courses  can  be  pursued,  viz. :  Either  to  abandon  the 
proceedings  entirely  and  procure  the  necessary  legislation  at  the  next  session  of  the 
Legislature  to  authorize  the  sale  in  1878,  or  else  to  allow  the  delinquent  20  days' 
-time  within  which  to  answer,  notwithstanding  the  notice,  and  procee(^  to  sell. 
The  latter  course  was  followed  in  some  of  the  counties  last  year,  in  which  the  same 
mistake  was  made;  but  whether  the  validity  of  the  judgments  entered  up  under 
such  notices  has  been  passed  upon  by  any  of  our  courts,  I  am  not  informed.  Under 
the  strict  rules  of  construction  followed  by  the  courts  in  proceedings  to  enforce  the 
collection  of  taxes,  I  am  inclined  to  the  opinion  that  the  judgment  would  not  be 
sustained.    See  Cooley,  Tax'n,  361  et  seq.,  and  authorities  cited. 

St.  Paul,  July  28th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


I.  Ingmundson,  Esq.,  County  Treasurer,  Mower  County: 

Sib:  I  am  in  receipt  of  your  favor  of  the  6th  inst.,  in  which  you  ask  my  opinion 
upon  the  following  questions :  1st.  Is  it  lawful  for  a  County  Treasurer  at  any  time 
to  cash  a  town  order  on  the  order  of  the  town  treasurer,  provided  there  are  funds  in 
the  hands  of  the  County  Treasurer  collected  for  that  particular  fund  on  which  the 
order  is  drawn?  2d.  Is  it  lawful  for  a  County  Treasurer  at  any  time  to  cash  a 
school-district  order  on  the  order  of  a  school-district  treasuer,  provided  there  are 
funds  in  the  hands  of  the  County  Treasurer  collected  for  the  district  on  which  the 
order  is  drawn  ?  3d.  Is  it  lawful  for  the  County  Treasurer  to  receive  town  orders  to 
the  amount  of  the  town  tax  after  the  tax  has  become  delinquent? 

I  will  answer  your  questions  by  referring  to  those  sections  of  the  statute  which 
prescribe  the  duty  of  the  County  Treasurer  in  the  premises.  Section  109  of  chap- 
ter 1  of  the  General  Laws  of  1874,  as  amended  by  section  24  of  chapter  5  of  the  Gen- 
eral Laws  of  1875,  provides  that  the  County  Treasurer  "  shall,  after  each  settlement, 
*  *  *  immediately  pay  over  to  the  treasurer  of  *  *  *  any  organized  town- 
ship or  other  body  politic,  on  the  order  of  the  proper  officers,  all  moneys  received  by 
him  for  such  organized  township  or  other  body  politic,  and  deliver  up  all  orders  or 
other  evidence  of  indebtedness  for  such  townships  or  other  body  politic,  and  take 
duplicate  receipts  therefor,' '  etc.    The  County  Treasurer  pays  to  the  town  and  school- 
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district  treasurers  upon  the  order  of  tiie  County  Auditor.  Section  108  of  Said  chap- 
ter 1,  §§  77,  78,  79,  80,  and  81  of  the  township  organization  act,  prescribe  the 
duties  of  the  town  treasurers  in  the  matter  of  receiving  and  disburaing  township 
funds.  "  The  town  treasurer  shall  receive  and  take  charge  of  all  moneys  belonging 
to  the  town."  Section  77.  "  The  town  treasurer  shall  from  time  to  time  draw  from 
the  County  Treasuier  such  moneys  as  have  been  received  by  the  County  Treasurer 
for  the  use  of  the  town."    Section  79. 

The  statute  with  reference  to  school-district  treasurers  is  quite  as  specific.  Section 
18  of  chapter  2  of  the  School  Code  provides  that  "the  treasurer  of  each  district  shall 
receive  and  pay  out  all  moneys  appropriated  to  or  belonging  to  his  district."  See, 
also,  section  27  of  the  same  chapter.  Section  9  of  chapter  5  of  the  same  act  provides 
that  the  County  Treasurer,  upon  the  order  of  the  County  Auditor,  shall  pay  to  the 
treasurer  of  any  school-district,  and  to  him  only  or  to  his  written  order,  any  money 
in  his  hands  belonging  to  the  district.  But  this  does  not  fall  within  the  scope  of 
your  second  question. 

The  payment  in  this  case  is  made  upon  the  order  of  the  County  Auditor  to  the 
school-district  treasurer,  or  to  some  one  authorized  by  his  written  order  to  receive  it 
for  him.  Section  92  of  the  tax  law  provides  that  the  County  Treasurer  shall  re- 
ceive, in  payment  of  taxes,  orders  on  the  several  funds  for  which  taxes  may  be  levied 
to  the  amount  of  the  tax  for  such  fund.  There  is  no  conflict  between  this  provision 
and  those  previously  cited,  as  those  refer  solely  to  money  received  by  the  County 
Treasurer  for  the  use  of  towns,  school-districts,  etc.  Orders  taken  in  payment  of 
taxes  are  the  orders  and  other  evidences  of  indebtedness  referred  to  in  said  section  109, 
which  the  County  Treasurer  is  required  to  deliver  up.  While  I  am  aware  it  is  now 
and  always  has  been  the  practice  with  County  Treasurers  to  cash  town  and  school- 
district  orders  at  the  request  of  town  and  school-district  treasurers,  for  their  accom- 
modation and  that  of  the  liolders  of  the  orders,  I  am  of  opinion  that  it  cannot  be 
done  lawfully. 

With  reference  to  your  last  question,  I  am  of  opinion  that  it  would  be  proper  to 
receive  town  orders  in  payment  of  town  taxes  after  the  same  have  become  delin- 
quent and  before  sale,  and  after  sale  where  the  lands  have  been  bid  off  for  the  State 
and  the  right  of  the  State  has  not  been  assigned,  but  not  when  the  sale  has  been  to 
an  actual  purchaser,  as  in  that  case  the  money  has  been  paid  into  the  treasury  and 
been  distributed. 

St.  Paul,  August  ;Oth,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


D.  F.  Ingraham : 

Dear  Sir  :  Tour  favor  of  recent  date  received.  Tou  inquire  whether  women 
have  a  right  to  vote  in  any  school-district  for  the  locating  of  a  school-house  site, 
and  the  building  or  removal  of  a  school-house  upon  said  site.  Also,  whether 
women  of  foreign  birth  must  become  naturalized  before  voting.  By  the  act  of  1876, 
being  chapter  14  of  the  General  Laws,  women  of  the  age  of  21  years  and  upwards, 
having  the  qualifications  named  in  the  act,  are  permitted  to  vote  upon  all  measures 
relating  to  schools.  This  was  evidently  intended  to  cover,  and  does  cover,  the  fixing 
of  sites  for  school-houses,  and  the  building  or  removal  of  school-houses  upon  such 
sites.  Women  of  foreign  birth,  to  be  entitled  to  v,ote  for  school  oflicers,  and  meas- 
ures relating  to  schools,  must  have  declared  their  intention  to  become  citizens.  The 
act  conferring  upon  women  the  right  to  vote  follows  very  closely  the  language  of 
the  constitution,  and  limits  this  right — Firat,  to  citizens  of  the  United  States ;  second, 
to  persons  of  foreign  birth  who  shall  have  declared  their  intentions  to  become  citi- 
zens conformably  to  the  laws  of  the  United  States  on  the  subject  of  naturalization. 
It  is  not  necessary  to  mention  the  two  other  classes  named  in  the  constitution.  An 
alien  is  defined  to  be  a  person  born  out  of  the  jurisdiction  and  allegiance  of  the 
United  States.  No  distinction  is  made  on  account  of  sex.  It  was  certainly  not  in- 
tended to  place  women  of  foreign  birth  in  any  better  position  than  men  of  foreign 
birth  in  the  matter  of  voting.  In  this  connection  it  may  be  well  to  remember  that 
the  children  of  persons  who  have  been  duly  naturalized  under  any  law  of  the  United 
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States,  being  under  the  age  of  21  years  at  the  time  of  the  naturalization  of  their 
parents,  if  dwelling  in  the  United  States  at  the  time  of  such  naturalization,  become 
citizens  thereof  upon  arriving  at  the  age  of  21  years ;  and  further,  that  the  citizen- 
ship of  the  wife  follows  that  of  the  husband,  without  the  necessity  of  any  applica- 
tion for  naturalization  on  her  part.  These  are  exceptions  to  the  general  rule  herein 
stated. 
St.  Paul,  August  12th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  H.  &  C.  H.  Foster : 

Gentlemen:  I  would  state,  in  answer  to  the  question  submitted  by  you  in  your 
letter  of  the  sixth  inst.,  that  I  have  heretofore  held  that  the  publisher's  contract 
,  at  so  much  per  description  would  include  the  clerk's  notice  as  well  as  the  tax-list, 
and  that  nd  independent  charge,  therefore,  could  be  made  for  publication  of  the 
notice.  Under  section  136  of  the  tax  law  the  County  Commissioners  let  the  adver- 
tising pro\ided  for  in  section  112  at  so  much  per  description.  The  advertising 
provided  for  in  section  112  is  the  clerk's  notice  and  tax-list.  The  notice  is  attached 
to  and  inseparable  from  the  list.  The  publisher  must  make  his  bid  with  reference 
to  that  fact.  Tou  speak  of  the  Kegister  of  Deeds'  and  the  County  Auditor's  notice 
and  signatures  at  the  end  of  the  tax-list,  and  inquire  whether  you  can  charge  for  the 
same.  The  law  makes  no  provision  for  any  such  notice,  as  I  understand  it,  and  if 
not,  such  notice  would  not  be  covered  by  your  contract,  and  you  should  be  compen- 
sated for  your  work.  Under  the  provisions  of  section  41  of  the  tax  law,  as  amended 
by  chapter  6  of  section  9  of  the  Laws  of  1877,  pertaining  to  the  assessment  of  real 
property,  and  of  the  provisions  of  section  4,  c.  1,  Laws  1874,  defining  the  terms 
"tract,"  "lot,"  "piece,"  or  "parcel"  of  land,  I  am  of  the  opinion  that  the  N.  W.  J 
of  the  N.  W.  4,  and  N.  E.  ^  of  the  N.  E.  J,  and  lots  3,  5,  and  7,  of  section  27,  etc., 
$10,  would  constitute  but  one  description,  provided  the  said  lots  are  contiguous  to 
the  quarters  described,  and  belong  to  the  same  person.    Nor  would  the  fact  that  two 

1875  1876 

years'  tax  followed  the  description,  as ,  serve  to  double  the  description.     By 

10.20  7.75 

referring  to  section  110  of  the  tax  law  you  will  notice  that  it  is  the  duty  of  the 
Auditor,  in  making  up  the  delinquent  list,  to  state  the  "  amount  of  tax  delinquent 
for  each  year  opposite  such  description." 
St.  Paul,  August  14th,  1877.  GEO.  P.  WILSON,  Atty.  Gen". 


W.  W.  Hartley,  Esq.: 

Dear  Sir:  The  State  Auditor  has  handed  to  me  your  letter  of  the  ninth  inst., 
and  requested  me  to  answer  it.  I  am  much  pleased  with  your  argument,  and  think 
the  law  should  be  as  you  have  construed  it ;  but  I  am  of  opinion  that  your  construc- 
tion would  not  be  sustained  by  the  c6urt.  Section  41  of  the  tax  law  must  be  con- 
strued in  connection  with  that  portion  of  section  4  which  defines  what  is  meant  by 
"  piece  or  parcel  "  of  land,  wherever  used  in  the  act.  In  order  to  be  grouped  into 
one  description  the  land  must  be  contiguous  and  belong  to  one  person.  In  this  view. 
No.  3  in  printed  list  would  not  constitute  one  description;  the  assessment  in  that 
case  could  not  be  sustained ;  but  inasmuch  as  these  tracts  (No.  8)  have  been  assessed 
together  on  one  tax  against  the  whole,  but  one  judgment  can  be  rendered,  and  the 
sale  must  be  made  by  that  description.  Touching  at  a  common  corner  (Nos.  5  and 
6)  would  not  make  the  land  contiguous.  See  Kresin  vs.  Mau,  15  Minn.  118.  Ap- 
plying the  foregoing  rule,  you  can  determine  upon  what  you,  as  publisher,  would  be 
entitled  to. 

If  A.  should  own  a  farm  consisting  of  the  E.  J  N.  W.  J  and  W.  |  N.  E.  J  of  a 
given  section,  it  would  be  proper  to  assess  them  as  one  tract,  but  not  if  he  owned 
the  E.  i  N.  W.  4  and  E.  |  N.  E.  J,  or  E.  i  N.  W.  J,  and  W.  |  of  the  S.  E.  J,  as  in 
either  case  the  lands  would  not  be  contiguous,  and  would  not  constitute  one  tract. 
It  is  unnecessary  to  say  more. 

St.  Paul,  August  15th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 
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H.  M.  Atkins,  Esq.,  County  Auditor,  Sherburne  County: 

STATEMENT. 

"  The  tax  judgment  sale  of  this  county  for  taxes  of  ,1873  was  held  September  29, 

1874,  and  the  two-years'  redemption,  therefore,  expired  September  29, 1876,  on  that 
sale.i    The  tax  judgment  sale  for  taxes  of  1872  and  prior  years  was  held  March  22, 

1875,  and  the  two-years'  redemption  from  that,  therefore,  expired  March  22,  1877. 
Referring  now  to  chapter  134  of  Laws  of  1877, 1  find  that  that  act  was  approved 
March  2,  1877,  and  thus  after  lands  in  the  list  for  1873  that  remained  unsold  and 
uuassigned  had  become  forfeited  to  the  State,  and  the  time  for  redemption  had  ex- 
pired, but  prior  to  the  time  that  lands  in  the  1872  list — and  in  most  cases  the  de- 
scriptions of  lands  in  the  two  lists  are  identical — had  passed  into  the  same  condition 
as  those  in  1873.  Referring  now  further  to  chapter  6,  Laws  1877,  I  find  that  that 
act  was  approved  March  6,  1877.  As  you  are  aware,  this  act  extends  the  time  for 
redemption  of  all  such  lands  as  those  I  have  referred  to,  to  three  years.  Please  ad- 
vise me  whether  I  should  have  a  sale  under  the  provisions  of  chapter  134  this  com- 
ing September ;  and,  if  I  should,  what  year's  taxes  should  I  include  in  making  up 
the  amounts  dne  on  the  various  tracts,  and  what  rate  of  interest  should  I  charge 
on  each  year's  tax  ?  " 

Tour  letter  of  the  sixteenth  inst.  has  been  referred  to  me  by  the  State  Auditor. 
Substantially  the  same  questions  contained  in  your  letter  have  been  presented  to 
me  from  other  counties,  and  I  have  advised  that  nosale  can  be  made  under  the 
provisions  of  chapter  134,  Gen.  Laws  1877;  that  the  same,  except  as  to  the 
provisions  contained  in  section  1,  was  rendered  inoperative  by  the  subsequent 
amendments  to  the  general  tax  law,  extending  the  time  of  redemption  to  three 
years.  I  refer  particularly  to  section  25  of  chapter  6,  Laws  1877,  amending  sec- 
tion 130  of  the  general  tax  law :  "  If  at  said  sale  any  piece  or  parcel  of  land  shall 
be  sold  to  a  purchaser,  or  the  piece  or  parcel  bid  in  for  the  State,  the  same  may  be 
redeemed  at  any  time  within  three  years  from  the  date  of  sale."  The  proviso  to  said 
section  25  reads  as  follows :  "  Provided,  that  the  provisions  of  said  section,  except 
as  to  the  time  allowed  for  redemption,  shall  not  apply  to  any  lands  heretofore  sold 
or  assigned  to  any  person,  or  bid  in  for  the  State;  but  the  redemption  of , all  such 
lands  shall  be  made  in  the  manner  and  upon  the  terms  now  by  law  required."  This 
proviso  leaves  no  doubt  that  it  was  the  intention  of  the  Legislature  to  extend  the 
time  of  redemption  upon  past  sales;  in  other  words,  to  make  the  statute  retrospect- 
ive in  that  particular.  Although  the  time  of  redemption  had  expired  before  the 
said  acts  were  passed  and  approved,  I  am  of  the  opinion  that  it  was  competent  for 
the  Legislature,  as  to  those  lands  hid  in  for  the  State,  and  to  which  the  right  of  the 
Mate  had  not  been  assigned,  to  waive  the  forfeiture  and  extend  the  time  of  redemp- 
tion. The  sale  for  taxes  of  1872,  referred  to  in  your  letter,  was  doubtless  made 
under  chapter  2,  Gen.  Laws  1874. 

By  section  2,  c.  58,  Laws  1877,  the  time  of  redemption  from  sales  under  that 
chapter  was  extended  to  four  years.  That  chapter  was  approved  February  26, 1877, 
and  therefore  the  time  of  redemption  had  not  expired  at  the  date  of  the  approval  of 
chapter  134  aforesaid.  Your  inquiries  pertain  only  to  lands  forfeited  to  the  State 
and  held  by  the  State. 

I  do  not  wish  to  be  understood  that  the  Legislature  could  extend  the  time  of  re- 
demption in  other  eases,  and  especially  when  the  period  of  redemption  had  already 
expired.  If  the  amendments  referred  to  should  be  held  to  be  void  in  the  case  of 
actual  purchasers,  it  would  not  necessarily  follow  that  the  same  ruling  would  be 
made  with  reference  to  lands  forfeited  to  the  State.,  If,  when  the  unconstitutional 
portion  is  stricken  out,  that  which  remains  is  complete  in  itself,  and  capable  of  be- 
ing executed  wholly  independent  of  that  which  was  rejected,  it  must  be  sustained. 
Cooley,  Const.  Lim.  177,  178. 

The  position  I  have  taken  renders  it  unnecessary  to  answer  your  last  question. 

St.  Paul,  August  20th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 
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H.  W.  Mowbray,  Esq.,  Clerk  of  School-District  No.  17: 

Dear  Sir  :  I  am  in  receipt  of  your  favor  of  the  thirteenth  inst. ,  in  which  you  state 
that  in  October,  1873,  the  school-district  bonds  of  your  district  were  issued  for  $3,000 
for  the  purpose  of  building  a  new  school-house;  that$2,000  thereof  remains  unpaid; 
that  during  the  past  summer  the  County  Commissioners  had  formed  two  new  school- 
districts,  taking  a  part  of  the  territory  from  your  district  in  each  case ;  that  the  trustees 
of  your  district  returned  the  tax  assessment  to  the  County  Auditor,  and  requested 
that  the  levy  be  made  on  the  territory  composing  the  district  at  the  time  the  bonds 
were  issued,  which  the  Auditor  has  declined  to  do.  Upon  this  statement  you  re- 
quest my  opinion  as  to  the  Auditor's  duty  in  the  premises.  It  has  always  been 
held  in  this  department  that  where  no  provision  has  been  made  by  statute  for  a 
division  of  the  property,  funds,  and  liabilities  when  a  district  is  divided,  and  a  new 
corporation  is  created,  that  portion  bearing  the  old  name  constitutes  the  old  corpora- 
tion, retains  all  its  property,  powers,  rights,  and  privileges,  and  remains  subject  to 
all  its  obligations.  See  opinions  of  the  Attorney  General  attached  to  school  law. 
In  giving  tlie  opinion  referred  to  in  the  school  law,  I  simply  in  substance  reiterated 
an  opinion  of  Atty.  Gen.  Cole's,  given  some  years  ago. 

Upon  the  point  that  the  old  district  would  retain  all  the  property,  I  apprehend 
the  opinion  would  have  to  be  modified;  for  if,  in  the  division  the  school-house  should 
happen  to  fall  within  the  new  district,  it  would,  I  think,  acquire  title  to  the  same. 
Taken  as  a  whole,  the  opinion  is  correct  and  is  supported  by  authority.  In  the  case 
of  Town  of  De  Pere  vs.  Town  of  Belleview,  reported  in  31  Wis.  120,  which  was 
an  action  brought  by  the  plaintiff  against  defendant,  to  enforce  contribution  on  ac- 
count of  moneys  paid  by  plaintiff  upon  an  indebtedness  incurred  by  the  original 
town  of  De  Pere,  when  the  defendant  constituted  a  part  of  it.  The  court  held :  "  If  a 
part  of  a  territory  and  inhabitants  of  a  town  are  separated  from  it  by  annexation 
to  another,  or  by  the  creation  of  a  new  corporation,  the  remaining  part  of  the  town, 
or  the  former  corporation,  retains  all  its  property  and  franchises,  and  remains  sijbb- 
Ject  to  all  its  obligations,  unless  some  express  provision  to  the  contrary  is  made  by  the 
act  authorizing  the  separation."  The  Legislature  of  Dakota  created  the  counties 
of  Albany  and  Carbon  out  of  the  county  of  Laramie.  At  the  time,  Laramie  county 
was  badly  in  debt,  and  by  the  division  it  was  reduced  to  less  than  one-third  its  orig- 
inal size,  and  fully  two-thirds  of  the  wealth  and  taxable  property  of  the  county  were 
withdrawn  from  its  jurisdiction.  Suit  was  brought  to  compel  the  new  counties  to 
contribute  their  proportion  towards  such  indebtedness.  The  case  was  carried  to  the 
Supreme  Court  of  the  United  States,  and  at  the  October  term,  1875,  of  that  court 
it  was  held  that  there  could  be  no  recovery ;  holding  the  same  as  in  the  "Wisconsin  case 
cited  above.  The  following  cases  are  to  the  same  effect :  Hemstead  vs.  Hemstead, 
2  Wend.  109-138 ;  Hartford  Bridge  Co.  vs.  East  Hartford,  16  Conn.  129-171 ;  Wind- 
ham vs.  Portland,  4  Mass.  384-390 ;  Hampshire  vs.  Franklin,  16  Mass.  76-85 ;  Mont- 
pelier  vs.  East  Montpelier,  29  Vt.  12-20,  etc. 

If,  before  the  separation  or  creation  of  the  new  districts,  the  tax  had  been  voted 
and  assessed,  you  would  undoubtedly  have  the  right  to  collect  from  the  whole  terri- 
tory, and  possibly,  if  the  new  tax  was  simply  voted,  the  result  would  be  the  same. 

The  following  cases  go  to  that  extent :  Morgan  Co.  vs.  Hendricks  Co.  32  Ind.  234 ; 
Moss  vs.  Shaw,  25  Cal.  38.  The  fact  that  your  indebtedness  was  in  the  shape  of 
bonds,  I  do  not  think  would  make  any  difference.  Some  of  the  cases  cited  were  of 
that  character.  The  rule  seems  to  be  a  very  harsh  one,  and  might  be  carried  to  an 
extent  to  become  extremely  so.  We  have  no  such  statute  as  referred  to  in  the  opin- 
ions cited.  The  nearest  approach  to  it  is  found  in  section  18  of  chapter  1  of  the 
school  law.  I  would  like  very  much  to  see  the  question  raised  in  this  State,  and  it 
might  be  well  for  you  to  attempt  to  compel  the  Auditor  to  levy  the  tax  as  requested. 

St.  Paul,  September  15th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 
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M.  A.  Warren,  Esq. : 

Dear  Sik:  Your  favor  received.  If  the  voters  of  the  district  make  no  provision 
for  fuel  at  their  annual  meeting,  then  it  is  the  duty  of  the  trustees  to  provide  fueL 
In  providing  fuel  considerable  must  be  left  to  the  judgment  and  discretion  of  the 
trustees,  and  I  do  not  think  that  the  mere  fact  that  they  provided  more  than  will  be 
necessary  for  immediate  use,  or  possibly  more  than  can  be  consumed  before  the  time 
of  the  next  annual  meeting,  would  excuse  the  district  in  repudiating,  or  attempting 
to  repudiate,  any  purchase  they  may  have  made. 

St.  Paul,  September  17th,  1877.  '         GEO.  P.  WILSON,  Atty.  Gen. 


H.  Sanderson,  Esq.,  County  Treasurer : 

Deab  Sir:  In  your  favor  of  the  first  inst.  you  inquire  whether  a  candidate  for  a 
county  ofHce,  in  pledging  himself  to  donate  a  portion  of  his  salary  to  the  county  poor 
fund,  would  not  be  olfering  a  money  consideration  as  a  means  of  procuring  votes, 
and  therefore  guilty  of  bribery  ?  I  beg  leave  to  refer  you  to  the  case  of  State  eay 
rel.  Newell  vs.  Purdy,  36  Wis.  204.  Under  the  laws  of  Wisconsin,  the  Board  of 
Supervisors  had  authority  to  fix  the  salary  of  the  County  Judge.  Newell,  the  re- 
lator, for  the  purpose  of  inducing  the  electors  to  vote  for  him,  published,  a,nA  caused 
to  be  extensively  circulated  through  the  county  before  the  election,  circulars  ii),. 
which  he  pledged  himself  to  do  the  work  of  the  office  if  elected  for  the  sum  of  $600' 
per  year,  that  sum  being  $400  per  annum  less  than  the  amount  fixed  by  the  Super- 
visors. At  the  election  Newell  received  a  majority  of  the  votes.  The  opposing 
candidate,  who  was  the  then  incumbent  of  the  olfice,  declined  to  surrender  the  office, 
and  Newell  thereupon  began  an  action,  in  the  nature  of  a  quo  warranto,  to  deter- 
mine which  of  the  parties  was  entitled  to  the  office.  It  appeared  that  a  sufficient 
number  of  voters  were  induced  by  Newell's  pledge  to  vote  for  him  to  give  him  a 
'  majority.  The  court,  after  reviewing  the  authorities,  in  conclusion  states:  "The 
doctrine  which  we  think  is  established  by  the  foregoing  authorities,  f^nd  which  we 
believe  to  be  sound  in  principle,  is  that  a  vote  given  for  a  candidate  for  a  public 
office  in  consideration  of  his  promise,  in  case  he  should  be  elected,  to  donate  a  sum 
of  money  or  other  valuable  thing  to  a  third  party,  whether  such  party  be  an  indi- 
vidual, a  county,  or  any  other  corporation,  is  void."  The  court  says  that  free,  un- 
biased, and  indifferent  elections  are  absolutely  essential  to  the  existence  of  free 
institutions.  This  is  the  broad  ground  upon  which  the  decision  is  based,  and  is 
certainly  applicable  to  your  case.  Candidates  taking  such  pledges  could  repudiate 
them  at  any  time,  and  recover  the  full  amount  to  which  they  would  be  entitled  under 
the  law.  This,  of  course,  is  upon  the  theory  that  the  title  to  their  office  was  not 
disputed. 
St.  Paul,  October  3d,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  C.  Lincoln,  Esq.,  County  Auditor: 

Deak  Sir:  I  am  in  receipt  of  your  letter  of  the  6th  inst.,  with  inclosure.  It 
appears,  from  statements  inclosed,  that  in  1866  one  Ellen  Bullis  was  the  owner  of  a 
certain  piece  of  land  in  your  county,  upon  which  she  paid  taxes  regularly  until 
1870,  when  one  Oargill  purchased  it  at  Auditor's  sale  for  that  year.  It  was  also 
struck  off  to  him  in  1871.  For  1872  and  1873  Ellen  Bullis  paid  the  taxes.  The 
land  was  sold  for  taxes  of  1874,  1875,  and  1876  to  Cargill.  Whether  sold  or  as- 
signed to  Cargill  would  make  no  practical  difference. 

Before  the  period  of  redemption  expired,  Ellen  Bullis  offered  to  redeem  from  sale 
for  tax  of  1874  and  subsequent  sales,  and  all  unpaid  taxes,  interest,  penalties,  etc. 
You  ask  whether  she  has  a  right  to  redeem  or  not.  This  question  is  asked  in  view 
of  the  fact  that  there  has  been  no  redemption  from  sales  made  in  1870  and  1871. 
If  she  has  a  right  to  redeem  from  sale  for  tax  of  1874  and  subsequent  years,  the 
Auditor  certainly  cannot  impose  the  condition  that  she  shall  first  remove  the  cloud 
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cast  upon  her  title  by  the  sale  for  taxes  of  1870  and  1871.  That  is  a  matter,  as  you 
well  state,  beyond  the  control  of  the  Auditor,  and  with  which  he  has  nothing  to  do. 
If,  by  the  sales  for  taxes  of  1870  and  1871,  title  passed  to  Cargill,  and  the  title  still 
remaining  in  him,  can  Ellen  Bullis  redeem  from  sale  for  tax  of  1870  and  subse- 
quent years  ?  The  statute  provides  that  "  any  person  may  redeem  who  will  pay 
into  the  treasuiy,"  etc.  I  construed  the  statute  to  mean,  any  person  having  an  in- 
terest in  or  lien  upon  the  property  should  have  a  right  to  redeem,  upon  the  theory 
that  a  stranger  would  have  no  right  to  thus  defeat  the  title  of  a  purchaser  at  a  tax 
sale.  An  amendment  was  introduced  into  the  Legislature  to  that  effect,  to-wit, 
that  only  those  having  an  interest  could  redeem,  and  it  came  before  the  tax  com- 
mittee, many  of  whom  assisted  in  the  passage  of  the  act  in  1874.  The  committee 
reported  unanimously  against  the  amendment,  insisting  that  the  law  was  right,  and 
that  any  person  who  saw  fit  could  redeem;  that  the  law  should  be  construed  lib- 
erally ;  that  any  other  construction  was  in  the  interest  of  tax-title  sharks,  etc.  I 
have  since  advised  in  conformity  to  the  opinion  of  the  committee  and  legisla- 
tors. Upon  that  construction  of  the  law  Ellen  Bullis  can  redeem  from  sales  for 
1874  and  subsequent  years.  I  cannot  concur  in  your  opinioi\  that  if  one  party  held 
the  1874  certificate,  and  another  the  1875  and  1876,  that  a  redemption  can  be  made 
from  the  1874  sale,  and  let  the  balance  ruh.  I  do  not  so  understand  the  third  pro- 
viso to  section  130,  Laws  1874. 
St,  Paul,  October  9th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


L.  O.  Thorpe,  Esq. : 

Dear  Sir:  I  am  in  receipt  of  your  letter  in  which  you  inquire:  "Can  a  quit- 
claim deed  be  recorded  without  having  the  Auditor's  certificate  that  the  taxes  have 
been  paid,  when  we  know  that  taxes  are  due  and  unpaid?"  (2)  Is  a  quitclaim  deed 
or  other  instrument  of  conveyance  entitled  to  record,  when,  in  place  of  tlie  usual 
acknowledgment,  there  is  simply  "Sworn  and  subscribed  to  before  me  tnis  day,"  etc. 
As  explained  by  one  of  ray  predecessors,  there  seem  to  have  been  two  objects  for 
requiring,  in  the  case  of  the  transfer  of  property,  the  Auditor's  certificate  of  taxes 
paid  and  transfer  made. 

1st.  As  the  theory  of  the  tax  law  requires  all  lands  to  be  taxed  In  the  name  of  the 
leal  owner,  whenever  any  land  is  transferred,  to  prevent  confusion,  the  account  of 
the  public  with  the  owner  is  to  be  settled  and  balanced,  and  a  new  account  opened 
with  the  purchaser.  But  another  and  perhaps  more  important  object  was  to  secure 
the  prompt  payment  of  taxes.  Inasmuch  as  title  may  be  transferred  by  quitclaim 
deed  as  well  as  by  any  other  form  of  deed,  it  would  s^m  that  the  only  safe  rule  for 
the  register  to  follow  would  be  to  decline  to  receive  any  deed  for  record  without  the 
Auditor's  certificate  of  taxes  paid  and  transfer  entered,  or  taxes  paid  by  sale,  as  the 
case  might  be,  unless  the  instrument  showed  on  its  face  that  it  was  given  to  correct 
some  error  or  omission  in  some  former  deed.  The  object  of  the  deed  might  not  be  to 
correct  an  error,  but  heal  a  real  or  fancied  imperfection  in  the  title,  leaving  the 
title  in  the  person  in  whom  the  Auditor's  as  well  as  the  Eegister's  records  showed 
the  title  to  be,  and  no  transfer  would  be  necessary.  But  how  is  the  Begister  to  know 
tills?  He  cannot  be  required  to  make  up  an  abstract  of  title  in  order  to  satisfy 
himself  of  the  fact,  or  to  examine  the  Auditor's  records  for  that  purpose.  If  such  a 
deed  should  be  presented  for  record,  and  there  should  be  delinquent  taxes  upon  the 
property,  why  not  require  that  the  taxes  should  be  paid  as  a  condition  precedent  to 
the  recording  of  a  deed,  as  well  as  in  any  other  case.  The  statute  (section  147  of 
the  tax  law)  is  not  clear  by  any  means  that  the  Auditor's  certificate  is  only  required 
in  cases  where  there  is  an  actual  transfer  made,  and  to  avoid  practical  difficulties 
and  evasions  of  the  law,  it  seems  to  me  the  rule  should  be  as  hereinbefore  stated. 

2d.  The  statute  requires«that  any  officer  taking  the  acknowledgment  of  a  deed 
shall  indorse  upon  or  append  to  such  deed  a  certificate  of  such  acknowledgment 
thereof,  and  the  true  date  of  such  acknowledgment,  and  shall  date  and  sign  such 
certificate.  The  statute  does  not  prescribe  the  form  of  the  certificate,  but  I  appre- 
hend a  mere  jurat  will  not  answer  the  purpose,  and  would  not  entitle  a  deed  or 
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other  instrument  requiring  acknowledgment  to  record.    It  is  entirely  too  informal 
to  meet  the  requirements  of  the  statute.    It  is  not  a  certiflcate  of  acknowledgment. 
St.  Paul,  October  23d,  1877.  GEO.  P.  WILSON,  Atty.  Gen.    !. 


Mahlon  Black,  Esq.: 

Dear  Sie  :  The  State  Auditor  has  referred  to  me,  to  answer,  your  letter  of  recent 
date,  in  which  you  state:  "A  party  holding  a  certificate  of  sale  of  a  piece  of  land 
sold  for  the  taxes  of  1875,  paid  the  taxes  for  1876  before  they  became  delinquent, 
and  proposed  to  pay  the  taxes  of  1877  as  soon  as  they  became  due.  Is  the  party 
holding  the  certificate  entitled  to  2  per  cent,  per  month  on  the  amounts  paid  on  ac- 
count of  the  taxes  of  1876  and  1877,  from  the  date  of  payment  to  the  date  of  re- 
demption ?  "  As  the  law  stood  prior  to  the  amendment  of  1877,  the  holders  of  tax 
certificates,  whether  by  purchase  or  assignment,  could  pay  subsequent  taxes  assessed 
against  the  property,  although  not  delinquent,  and  have  the  same  included  in  the 
amount  necessary  to  redeem.  Upon  the  whole  amount  the  holders  were  entitled  to 
2  per  cent,  per  month  from  date  of  payment  to  the  date  of  redemption.  By  the 
amendments  of  1877  the  rate  of  interest  was  reduced  to  IJ  per  cent,  per  month,  and 
the  right  of  certiflcate  holders  to  pay  subsequent  taxes,  and  have  the  same  noted 
as  an  additional  lien  upon  the  property,  limited  to  such  subsequent  taxes  as  were  de- 
linquent. "Do  either  of  these  amendments  affect  or  change  the  status  of  those 
holding  tax  certificates  at  the  time  the  amendments  were  enacted?"  I  think  not. 
The  amendment  to  section  139  of  the  tax  law,  fixing  the  rate  of  interest,  is  so  worded 
as  to  apply  only  to  taxes  becoming  delinquent  thereafter.  In  the  ordinary  course 
of  business  the  rate  therein  specified  would  not  go  into  effect  until  June  1,  1877. 
Section  130,  relating  to  redemption,  is  amended  so  as  to  limit  the  payment  of  subse- 
quent taxes  to  such  as  "  shall  become  delinquent."  This  section  specifies  no  rate  of 
interest,  but  refers  to  section  139,  as  amended.  To  this  section,  (130,)  however,  is 
added  a  proviso  in  words  following:  "  Provided,  that  the  provisions, of  this  section, 
except  as  to  the  time  allowed  for  redemption,  shall  not  apply  to  any  lands  here- 
tofore sold  or  assigned  to  any  person,  or  bid  in  for  the  State,  but  the  redemption  of 
all  such  lands  shall  be  made  in  the  manner  and  upon  the  terms  now  by  law  required." 

Under  the  proviso  I  see  no  escape  from  the  conclusion  that  persons  holding  cer- 
tificates when  the  anendments  were  enacted  were  not  affected  by  them,  and  hence 
could  pay  subsequent  taxes  although  not  delinquent,  and  recover  interest  at  the  rate 
of  2  per  cent,  per  month. 

St.  Paul,  December  4th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


C.  S.  Mills,  Esq.: 

Dear  Sir  :  The  State  Auditor  has  handed  me  your  letter  of  recent  date,  in  which 
you  inquire  if  homesteads  on  which  parties  have  lived  five  years,  but  have  not  proved 
up,  are  subject  to  taxation.  Judge  Miller,  of  the  Supreme  Court  of  the  United 
States,  in  Eailway  Co.  v.  Prescott,  16  Wall.  603,  said :  "  While  we  recognize  the  doc- 
trine heretofore  laid  down  by  this  court,  that  lands  sold  by  the  United  States  may 
be  taxed  before  they  have  parted  with  the  legal  title  by  issuing  a  patent,  it  is  to  be 
understood  as  applicable  to  cases  wliere  the  right  to  a  patent  is  complete,  and 
the  equitable  title  is  fully  vested  in  the  party,  without  anything  more  to  be  paid  or 
any  act  to  be  done  going  to  the  foundation  of  his  right."  This  is  the  settled  doctrine 
of  the  court,  and  is  decisive  of  the  question.  Until  final  proof  has  been  made,  and 
the  settler  has  become  entitled  to  a  patent,  the  land  would  not  be  taxable — only  the 
improvements  upon  the  same.  As  soon  as  the  final  proof  and  entry  is  made,  the 
Eegister  of  the  local  land-office  should  certify  the  land  to  the  County  Auditor  for 
the  purpose  of  taxation.  • 

St.  Paul,  December  19th,  1877.  GEO.'P.  WILSON,  Atty.  Gen. 
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O.  C.  Grigg,  Esq.: 

Dear  Sir:  Your  letter  of  the  twentieth  inst.  received.  You  desire  my  opinion 
on  the  question  whether  a  County  Attorney  can  hold  the  office  of  Deputy  County 
Treasurer?  It  seems  to  me  that  he  should  not.  Por  some  reason  deemed  sufficient 
hy  the  Legislature,  a  County  Attorney  is  declared  ineligible  to  the  office  of  County 
Treasurer.  Tor  like  reason  he  would  not  be  eligible  to  the  office  of  Deputy.  Their 
duties  are  commensurate.  He  is  the  official  adviser  of  the  County  Treasurer.  This 
has  been  held  to  create  an  Incompatibility.  In  case  of  a  breach  of  the  Treasurer's 
bond  it  would  be  the  duty  of  the  County  Attorney  to  prosecute  the  same.  Like- 
wise, to  prosecute  the  bond  of  the  Deputy  Treasurer  in  case  of  a  default.  If  the 
Treasurer  or  Deputy  were  guilty  of  embezzling  public  funds,  it  would  be  the  duty 
of  the  County  Attorney  to  present  the  case  to  the  grand  jury,  and,  if  an  indictment 
were  found,  to  prosecute  the  same.  Who  would  discharge  this  delicate  duty  for 
the  County  Attorney  in  case  he  was  the  guilty  individual?  It  is  true,  I  might,  as 
Attorney  General,  but  should  not  the  County  Attorney  be  in  position  to  discharge 
the  full  duty  as  County  Attorney?    I  think  so. 

St.  Paul,  December  25th,  1877.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  A.  Elder,  Esq. : 

Dear  Sir.:  Your  favor  of  the  twenty-ilrst  inst.,  inquiring  with  reference  to  the 
duties  of  the  Auditing  Board,  provided  for  in  chapter  37  of  the  Laws  of  1873,  re- 
ceived. I  will  answer  your  questions  without  repeating  them,  upon  the  supposition 
that  you  have  retained  a  copy. 

The  Auditing  Board  is  required  to  examine  and  audit  the  accounts,  books,  and 
vouchers  of  the  Treasurer,  and  to  count  and  ascertain  the  kind,  description,  and 
amount  of  funds  in  the  treasury  or  belonging  thereto.  You  state  that  it  is  claimed 
by  able  counsel  that  the  words  "  kind "  and  "  description  "  mean  that  the  Board 
shall  ascertain  the  amount  of  the  different  funds  separately ;  that  is,  the  amount  on 
liand  belonging  to  the  State,  county,  town,  school-district,  road,  bridge,  poor,  and 
to  all  other  funds.  This,  as  you  state,  would  be  equivalent  to  making  an  appor- 
tionment; and,  conceding  that  it  might  be  done,  it  is  not,  in  my  judgment,  required 
to  be  done.  After  an  examination  of  the  books  and  vouchers,  the  board  proceeds 
to  count  the  funds  to  ascertain  the  kind  and  amount;  that  is,  how  much  in  money, 
how  much  in  orders,  vouchers,  etc.  The  word  "  description  "  adds  nothing  to  the 
meaning  of  the  statute.  It  would  be  next  to  impossible  for  the  Auditing  Board  to 
make  an  apportionment  of  the  funds  on  hand,  and  no  good  could  result  therefrom 
if  it  were  done.  That  is  a  duty  required  to  be  performed  at  stated  periods  and  by 
other  officers.  The  Treasurer  is  required  to  keep  an  accurate  account  of  his  receipts 
and  disbursements,  and  to  balance  his  books  at  the  close  of  each  business  day. 

Is  the  money,  or  its  equivalent  in  orders,  vouchers,  etc.,  on  hand  to  answer  to 
these  balances?  If  so,  does  the  duty  of  the  Auditing  Board  end  there?  I  think  so. 
Referring  to  your  third  question,  whether  the  board  first  count  the  funds  and  then 
examine  the  books,  or  vice  versa,  is  a  matter  of  small  importance,  and  at  the  discre- 
tion of  the  board.  Eeferring  to  your  second  question,  the  board  would  have  the 
right  to  require  the  production  of  the  money  for  the  purpose  of  counting  the  same. 
Whether  this  should  be  done  or  not  would  depend  upon  circumstances.  If  the  money 
were  deposited  in  bank,  in  pursuance  of  chapter  37,  the  certificate  of  the  officers  of  the 
bank  that  such  balance  was  on  deposit  to  the  credit  of  the  county,  would  be  satis- 
factory. If  the  funds  were  not  deposited  in  designated  banks,  the  safer  and  there- 
fore the  better  rule  would  be  to  require  that  the  money  be  produced.  If,  however,  the 
Treasurer  kept  an  official  account,  so  that  the  officers  of  the  bank  could  certify  that 
there  was  a  given  amount  on  hand  to  the  credit  of  the  Treasurer's  official  account, 
that  would  be  satisfactory.  But  where  the  Treasurer  kept  an  indiscriminate  ac- 
count, the  officers'  certificate  that  he  had  a  given  amount  in  bank  to  his  credit  would 
not  be  satisfactory.  If  the  funds  of  the  county  are  not  deposited  In  designated 
banks,  in  pursuance  of  chapter  37  aforesaid,  because  of  no  bids  or  for  any  reason, 
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the  obligation  of  the  Treasurer  is  to  safely  keep  and  pay  over  acccording  to  law  all 
moneys  which  come  into  his  hands  for  county,  State,  and  all  other  purposes.    Whether 
he  will  keep  the  money  in  the  vault  of  the  Treasurer,  or  in  some  bank  or  safe,  is  for 
him  to  decide. 
St.  Paul,  December  26th,  1877.  GEO.  P.  WILSOJS",  Atty.  Gen. 


Lars  O.  Hamre,  Esq.,  Register  of  Deeds,  etc.: 

Deae  Sie  :  Your  favor  of  the  third  inst.  came  duly  to  hand,  but  on  account  of  my 
absence  from  the  capitol  on  official  business  it  has  remained  unanswered.  I  am  of 
opinion  that  patents  from  the  United  States  should  be  admitted  to  record  without 
the  Auditor's  certificate  provided  for  in  section  147  of  chapter  1  of  the  General  Laws 
of  1874.  They  do  not  transfer  title;  they  are  simply  evidence  of  title  in  those  who 
have  complied  with  the  acts  of  Congress  with  reference  to  acquiring  public  lands, 
and  always  run  to  the  original  parties,  or,  perhaps,  to  the  heirs  at  law.  Patents 
often  cover  a  number  of  tracts,  which,  upon  receipt  of  the  patent,  may  be  held  by  as 
many  different  parties ;  upon  some  of  which  the  taxes  are  delinquent,  upon  others 
not.  Hence  it  would  hardly  be  practicable  to  enforce  the  statutory  rule  against  pat- 
ents. 

Second.  When  a  deed  is  presented  for  record  which  recites  that  it  is  made  for  the 
express  purpose  of  correcting  an  error,  omission,  or  mistake  in  a  former  deed  be- 
tween the  same  parties,  and  which  deed  is  recorded,  in  such  case  no  certificate  would 
be  required.  But  suppose  a  deed  is  presented  containing  no  such  recitations,  and 
without  the  Auditor's  indorsement,  is  the  Register  to  accept  the  statement  of  the 
individual  presenting  it  that  the  deed  is  simply  to  perfect  title  and  admit  the  same 
to  record  V  I  apprehend  not ;  nor  could  he  be  required  to  examine  his  records  or  those 
of  the  Auditor  to  ascertain  the  fact.  The  individual  may  have  no  title  except  that 
which  the  deed  in  hand  gives  him,  and  if  so  it  would  be  a  deed  of  transfOT  and 
should  be  on  the  Auditor's  certificate.  Why  not  be  compelled  to  pay  delinquent 
taxes  in  that  case  as  well  as  any  other?  Registers  should  not,  therefore,  except 
upon  the  most  satisfactory  evidence,  admit  to  record  deeds  which  are  intended  to 
perfect  title,  or  so  represented,  but  upon  their  face  and  in  form,  original  deeds. 

St.  Paul,  January  14th,  1878.  GEO,  P.  WILSON,  Atty.  Gen. 


John  McCarthy,  Clerk,  District  No.  5 : 

Dear  Sie:  I  have  your  letter  of  the  twenty-flrst  inst.  Although  your  district, 
at  a  special  meeting,  designated  a  site  for  a  school-house,  and  voted  to  raise  the  , 
necessary  funds  to  build  a  school-house,  and  in  pursuance  of  such  action  of  the  dis- 
trict the  officers  of  the  district  may  have  advertised  for  bids  for  the  construction  of 
a  school-house,  and  actually  let  the  contract,  nevertheless  it  would  be  competent  for 
the  electors  of  the  district,  at  a  lawful  meeting,  by  a  sufficient  vote,  to  change  the  site, 
and  to  rescind  or  modify  the  proceedings  of  the  former  meeting ;  the  district  being 
liable,  liowever,  to  the  contractors  for  any  damage  that  they  may  have  suffered  by 
reason  of  such  subsequent  action  of  the  district.  The  officer  in  this  case  not  having 
let  the  contract,  and  another  meeting  having  been  called  for  the  avowed  purpose  of 
rescinding  the  action  of  the  former  meeting,  my  advice  to  the  officer  would  be  to 
postpone  action  until  your  matters  are  definitely  settled,  rather  than  involve  your 
district  in  litigation. 

As  to  your  second  question,  "  Who  are  the  judges  of  the  special  school  meeting  to 
receive  the  vote,  and  to  decide  who  are  voters?"  the  school  law  is  silent.  I  sup- 
pose the  same  course  would  have  to  be  pursued  as  at  the  annual  meeting.  The 
moderator  would  have  to  decide  all  questions,  subject  to  the  right  of  appeal. 

Third.  "  Is  a  person  born  in  a  foreign  land,  who  came  to  this  country  before  of 
age,  a  voter,  who  has  not  declared  his  intention  to  become  a  citizen  of  the  United 


ATTORNEYS    GENERAL.  387 

States,  but  whose  father  declared  his  intention  before  the  son  became  of  age,  but  is 
not  now  a  full  citizen?"  This  question  I  would  answer  in  the  negative.  The  law 
upon  this  question  is  that  the  minor  Children  of  any  parent  duly  naturalized, — that  is, 
fully  naturalized, — who,  at  the  time  of  such  naturalization  of  the  parent,  reside 
within  the  United  States,  become  citizens  immedia,tely  upon  their  arriving  at  the 
age  of  21  years. 

St.  Paul,  February  26th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hiram  Bellinger: 

Dbab  Sir:  Your  letter  of  the  twenty-second  inst.  received.  Tour  district  voted 
to  raise  annually  by  taxation  a'  certain  amount  for  teachers'  wages.  It  was  so 
levied,  and  hence  it  is  unimportant  what  the  understanding  may  have  been  in  case 
more  money  accrued  from  such  taxation  than  was  necessary  for  the  payment  of 
teachers'  wages.  The  records  cannot  be  changed.  Funds  arising  from  a  taxation 
for  a  specific  purpose  can  only'be  used  for  that  purpose.  But  where  a  surplus  re- 
mains after  that  purpose  has  been  satisfied,  tlien  it  is  competent  for  those  having 
authority,  as  in  the  case  of  a  board  of  county  commissioners,  and  in  this  case,  the 
electors  of  the  district,  when  lawfully  assembled,  to  appropriate  such  surplus  to 
some  other  lawful  purpose.  In  this  case,  if  the  fund  that  you  have  raised  is  more 
than  sufficient  to  fully  satisfy  the  purposes  for  which  it  was  raised,  I  think  it  would 
be  proper  and  legal  for  the  district  to  appropriate  whatever  surplus  there  may  be  to 
the  building  of  a  school-house,  if  the  demands  of  the  district  require  it. 

With  reference  to  your  second  question,  we  have  no  property  qualifications  in 
this  state  as  a  condition  precedent  to  the  exercise  of  the  elective  franchise.  Any 
•one  has  a  right  to  vote  at  a  school  meeting  who  is  of  age,  and  a  resident  of  the 
■district. 

St.  Paul,  February,  27th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  John  A.  Smith : 

Dear  Sir:  I  have  just  received  your  letter  asking  my  opinion  as  to  whether  the 
bonds  issued  by  your  school-district  in  September,  1873,  are  valid  and  binding  upon 
the  district.  You  state  the  acts  under  which  your  district  was  organized,  the  date 
■of  the  issue  of  the  bonds,  a  copy  of  the  same,  and  that  they  were  negotiated  for  less 
than  par.  Upon  this  data  I  am  asked  to  give  an  opinion.  I  must  decline  to  do  so. 
It  is  not  within  my  province  to  decide  such  questions.  If  I  did  make  a  decision  it 
-would  be  binding  upon  no  one.  It  is  a  proper  matter  for  the  courts,  upon  full  pres- 
entation of  the  facts.  I  would  be  warranted  in  inferring  from  your  statement  that 
the  district  resists  payment  upon  the  grounds  that  the  bonds  were  sold  for  less  than 
par.  This  might  or  might  not  constitute  a  good  defense,  depending  upon  whether  the 
bonds  were  in  the  hands  of  the  original  purchaser,  or  some  one  having  notice,  or  in  the 
hands  of  a  bonaflde  holder  without  notice.  See  Woods  vs.  Lawrence  Co.  1  Black, 
386 ;  Mercer  Co.  vs.  Racket,  1  Wall.  83 ;  Dillon's  work  on  Municipal  Corporations, 
subject,  "  Contracts ; "  and  .Judge  Dillon's  article  in  Southern  Law  Eeview  for  Oc- 
tober, 1876,  on  the  Law  of  Municipal  Bonds. 

St.  Paul,  March  loth,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  of  Public  Instruction : 

Sib:  I  am  in  receipt  of  your  favor  of  the  sixteenth  inst.,  asking  my  opinion 
upon  the  question :  "Are  independent  school-districts  subject  to  the  '  Merrill  law  ? ' " 
The  act  to  provide  uniform  and  cheap  text-books — the  "  Merrill  law  " — was  ap- 
proved February  23,  1877.  It  is  compulsory  in  its  terms  upon  all  school-districts 
in  the  State,  except  those  organized  under  special  charters.  The  general  school  law 
was  approved  February  28,  1877.  Under  the  latter  act,  Boards  of  Education  in  in- 
dependent school-districts  are  given  authority  to  prescribe  text-books,  and  a  course 
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of  study  for  the  schools  in  such  districts.  Upon  this  point  it  is  claimed  that  the 
two  statutes  are  repugnant,  and,  being  repugnant,  that  the  latest  act  must  prevail. 
This  would  relieve  independent  school-districts  from  the  operation  of  the  Merrill 
law.  On  the  other  hand,  the  friends  of  the  Merrill  law  claim  that  force  and  effect 
can  be  given  to  both  statutes;  that  the  purpose  of  independent  school-districts  is. 
to  provide  instruction  in  the  higher  branches,— that  is,  studies  more  advanced  than 
those  taught  in  the  common  schools;  that  the  power  given  to  Boards  of  Educa- 
tion in  independent  districts  to  prescribe  text-books,  refers  to  text-books  other  than 
those  covered  by  the  Merrill  law ;  that  in  this  way  the  two  acts  can  be  reconciled. 
I  am  not  impressed  by  the  force  of  this  argument.  At  the  same  time  I  have  no 
doubt  but  that  it  was  the  intention  of  the  Legislature  that  the  Merrill  law  should 
anply  to  independent  districts.  Both  acts  were  under  consideration  in  the  Legisla- 
ture at  the  same  time.  If  the  MeiTill  law  had  been  approved  last,  this  question 
could  not  have  arisen.  The  general  school  law  of  1873  was  re-enacted  in  1877, 
with  some  amendments.  That  portion  of  it  pertaining  to  independent  districts 
was  re-enacted  with  slight  alterations.  I  suppose  the  truth  is,  the  inconsistency 
referred  to  was  unobserved.  The  primary  question  is,  what  was  the  intention  of 
the  Legislature?  This  is  clearly  shown  by  subsequent  legislation.  At  the  last  ses- 
sion of  the  Legislature  an  act  was  passed  supplemental  to  the  act  approved  Febru- 
ary 23,  1877,  which  contains  the  following  proviso:  "This  act  shall  not  be  con- 
strued to  apply  to,  or  be  obligatory  upon,  Boards  of  Education  acting  under  special 
charters."  It  contains  no  other  exceptions.  This  was  equivalent  to  saying  "the 
provisions  of  this  act  shall  apply  to  all  school-districts  except  those  organized  under 
special  charters."  This  being  the  last  expression  of  the  legislative  will,  it  must  pre- 
vail. Upon  this  ground  I  decide  that  independent  districts  are  subject  to  the  Merrill 
law. 
St.  Paul,  March  20th,  1878,  GEO.  P.  WILSOK,  Atty.  Gen. 


J.  A.  Everett,  Esq. : 

Dbae  Sir:  Tour  letter  of  the  twentieth  inst.  received.  Question.  Are  villages 
organized  under  the  general  act  of  1875  independent  of  the  town  ?  As  I  understand 
it,  there  is  no  connection  between  the  village  organization  and  the  township 
from  which  the  territory  was  taken.  It  is  an  independent  municipal  corporation, 
having  the  powers  conferred  in  express  words,  and  those  necessarily  or  fairly  im- 
plied in,  or  incident  to,  the  powers  expressly  granted.  The  law  (act  of  1875)  pro- 
viding for  the  organization  of  villages,  is,  as  you  say,  very  ambiguous  and  incom- 
plete. Possibly  it  may  have  been  amended  last  winter.  It  does  not  provide  for  an 
assessor  in  terms,  and  yet  it  provides  for  the  levying,  assessing,  and  collecting  of  taxes 
for  village  purposes.  The  township  assessor  would  not  have  authority  to  act  within 
the  corporate  limits  of  the  village.  The  village  council  would  have  to  do  the  assess- 
ing. But  that  seems  hardly  practicable,  as  it  would  be  difficult  for  the  council  to 
comply  with  the  general  law ;  that  is,  give  bond,  etc.  Perhaps  authority  to  appoint 
an  assessor  might  be  implied.  To  hold  an  office  it  is. necessary  that  the  officer 
should  be  an  inhabitant  of  the  district  within  which  his  duties  are  required  to  be 
discharged.  Therefore,  residents  of  the  territory  comprising  the  village  could  not 
act  as  officers  of  the  township,  and  vine  versa.  Although  the  act  prescribes  that  the 
territory  comprised  within  the  prescribed  limits  of  the  village  shall  constitute  one 
election  district  for  the  election  of  village  officers,  it  seems  to  me  that  it  must  nec- 
essarily constitute  an  election  precinct  for  all  purposes,  and  that  the  village  council 
would  be  the  judges  of  election.  Electors  must  vote  in  the  election  precinct  in 
which  they  reside.  Each  organized  township  or  town  constitutes  an  election  pre- 
cinct. But  the  territory  embraced  in  the  village  limits  is  no  longer  a  part  of  the 
township  or  town;  it  is  set  off,  but  the  inhabitants  thereof  are  endowed  with  all  the 
rights,  powers,  and  duties  incident  to  a  municipal  corporation  at  common  law.  See 
section  1.  The  act  leaves  entirely  too  much  to  be  implied ;  it  requires  too  much 
guessing. 

St.  Paul,  March  25th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 
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Hon.  D.  Burt,  Superintendent  Public  Instruction : 

Sir:  My  opinion  is  requested  as  to  the  duty  of  County  Treasurers  with  refer- 
ence to  paying  over  to  school-district  treasurers  money  belonging  to  the  districts 
arising  from  taxation  under  the  apparently  conflicting  provisions  of  the  act  to  pro- 
vide uniform  and  cheap  text-books,  approved  February  23,  1877,  the  acts  supple- 
mentary thereto,  approved  March  8,  1878,  and  section  68  of  the  general  tax  law, 
approved  March  11,  1878.  Except  possibly  as  to  the  provisions  of  section  11  of  the 
act  first  referred  to,  and  under  which  no  question  can  arise  for  the  two  years,  there 
is  not  necessarily  any  conflict  between  these  acts  with  reference  to  the  matter  un- 
der consideration.  The  duty  of  the  Treasurer,  under  section  68  aforesaid,  is  to  pay 
over  to  the  school-district  treasurer,  after  each  settlement,  all  money  received  by 
him  arising  from  taxes  levied  and  collected  belonging  to  the  district,  and  deliver  up 
all  orders  and  other  evidences  of  indebtedness  of  such  districts.  Money  withheld  by 
the  County  Treasurer  to  reimburse  the  county  for  moneys  advanced  by  the  county 
to  the  State  to  the  use  of  the  school-district  in  the  county,  does  not  belong  to  the  dis- 
trict. The  districts  have  incurred  a  debt  for  which  the  county  is  responsible  to  the 
State,  and  instead  of  the  money  retained  by  the  Treasurer  the  districts  have  its 
equivalent  in  text-books.  The  money  so  retained  is  taken  into  aceonnt  in  the  set- 
tlement, and  the  balance,  after  deducting  this  amount,  is  paid  over  to  the  district 
treasurer. 

St.  Paul,  March  26th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  A.  Armstrong,  Esq.,  Auditor  of  Martin  Co. : 

Dear  Sir  :  I  have  your  f a* or  of  the  twenty-eighth  inst.  "Without  deciding  the 
question  whether  a  school-discrict  can  in  any  event  exceed  the  2  per  cent,  limitation 
fixed  by  section  49  of  the  general  tax  law,  I  am  of  opinion  that  no  district  can  ex- 
ceed a  levy  of  nine  mills  in  any  year  for  the  purpose  of  erecting  a  school-house.  The 
section  referred  to  fixes  the  limit  at  nine  mills  for  that  specific  purpose,  and  then, 
in  conclusion,  repeals  all  acts  and  parts  of  acts  inconsistent  therewith.  This  general 
law  is  certsmly  inconsistent  with  the  first  proviso  to  section  1,  c.  2,  of  the  general 
school  law,  md  being  the  later  law  must  prevail. 

St.  Paul,  April  2d,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Wm.  E.  Harris,  Esq. : 

Dear  Sir:  I  have  your  letter  of  yesterday,  with  reference  to  hiring  a  teacher  in 
District  No.  34,  Mower  county.  The  authority  to  hire  teachers  is  delegated  by  law 
to  the  Board  of  Trustees  absolutely.  The  electors  of  the  district,  whether  assembled 
in  special  meeting  or  otherwise,  cannot  assume  the  authority.  A  contract  executed 
by  a  majority  of  the  board  is  just  as  binding  upon  the  district  as  if  signed  by  all. 

St.  Paul,  April  13th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Ii.  Z.  Rogers : 

Dear  Sir  :  I  have  your  favor  of  the  sixteenth  inst.,  inquiring  whether  a  person 
arrested  for  violation  of  a  village  ordinance  would  be  entitled  to  a  jury  trial,  your 
charter  being  silent  upon  the  question.  The  constitution,  art.  1,  provides  that  in 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  county  or  district  wherein  the  same  shall  have  been 
committed.  The  whole  question  depends  upon  what  is  meant  in  the  constitution 
by  criminal  prosecutions. 

Upon  review  of  the  authorities,  Dillon,  in  his  work  upon  Municipal  Corporations, 

section  361,  lays  down  this  rule:  "Offenses  against  ordinances  properly  made,  in 

virtue  of  the  implied  or  incidental  power  of  a  corporation,  or  in  the  exercise  of  its 

legitimate  police  authority  for  the  preservation  of  the  peace,  good  order,  safety,  and 

24 


370  OPINIONS    OF    THE 

health  of  the  place,  and  which  relate  to  minor  aots  and  matters  not  embraced  in  the 
public  criminal  statutes  of  the  State,  are  not  usually  or  properly  regarded  as  crim- 
inal, and  hence  need  not  necessarily  be  prosecuted  by  indictment  or  tried  by  a  Jury." 
St.  Paul,  April  17th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor: 

Dear  Sie  :  I  have  your  favor  of  this  date  requesting  my  opinion  upon  the  con- 
stitutionality of  the  act  of  last  winter,  appropriating  to  John  Phelps  the  sum  of  $38.95, 
out  of  the  general  school  fund  of  the  State,  to  reimburse  him  for  excess  of  interest 
paid  into  the  State  treasury.  This  question  is  asked  in  view  of  the  provisions  con- 
tained in  section  2,  art.  8,  of  the  constitution,  providing  the  manner  in  which  the 
income  arising  from  the  sale  of  school  lands  shall  be  distributed.  If  this  were  a  case 
where  too  much  interest  had  been  paid  and  received  by  mistake,  as  both  the  title 
and  the  body  of  the  act  above  referred  to  would  indicate,  it  might  be  claimed  that 
the  excess  never  properly  belonged  to  the  school  fund,  and  that  it  was  competent  for 
the  Legislature  to  direct  that  such  excess  be  refunded  out  of  the  general  school  fund. 
But  it  must  be  conceded  that  even  in  such  case  the  Legislature  would  be  establish- 
ing a  dangerous  precedent, — one  that  might  lead  to  the  serious  impairment  of  the  per- 
manent and  general  school  funds.  If  an  error  should  occur,  such  as  suggested  in 
this  act,  the  party  should  be  reimbursed,  but  this  should  be  done  out  of  the  general 
revenue  fund  of  the  State.  In  the  case  under  consideration  it  appears  from  the  rec- 
ords that  on  the  sixth  day  of  June,  1877,  Phelps  paid  to  the  treasurer  of  Houston 
county  $44.80,  being  the  annual  interest  then  due  on  certain  school  lands  purchased 
by  Phelps.  ,  That  sum  was  subsequently  remitted  to  the  State  Treasurer,  and  was 
credited  to  the  general  school  fund.  On  the  twen^-third  of  July,  1877,  Phelps 
paid  to  the  treasurer  of  Houston  county  the  principal,  to-wit,  the  sum  of  $640,  due 
upon  his  said  purchase.  This  payment  was  made  voluntarily,  and  with  full  knowl- 
edge that  no  allowance  could  be  made  to  him  on  account  of  interest  paid  in  ad- 
vance. Having  paid  the  interest  for  the  ensuing  year,  he  was  at  liberty  to  retain 
the  principal  sum  until  the  June  following.  In  this  case,  therefore,  there  was  no 
mistake  or  error.  The  $44.80  was  properly  paid,  and  having  gone  int(^he  general 
school  fund  it  must  be  disposed  of  as  directed  by  the  constitution.  I  hold,  there- 
fore, that  the  Legislature  had  no  right  to  make  the  appropriation  that  it  attempted 
to  in  this  case. 

St.  Paul,  April  30th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Christ.  Didra,  Esq.,  County  Auditor : 

Dear  Sir:  I  have  your  letter  of  May4th,in  which  you  state  that  school-district 
No.  10,  in  your  county,  hired  a  teacher  for  three  months ;  soon  after  the  school-house 
was  destroyed  by  fire.  Query.  Can  the  teacher  claim  her  wages  as  per  contract? 
You  further  state  that  the  trustees  tried  to  secure  another  room  in  the  district  in 
which  to  hold  school,  but  were  unable.  In  1862  Atty.  Gen.  Cole  decided:  "  When  a 
teacher  is  employed  to  teach  a  specified  time,  and  the  school  is  interrupted  necessa- 
rily, but  by  no  fault  of  the  teacher,  who  is  always  ready  to  fulfill  the  contract,  the 
teacher,  after  the  expiration  of  the  time,  may  maintain  an  action  against  the  dis- 
trict for  the  entire  amount  of  wages.  If,  however,  the  district  can  show  that  dur- 
ing the  whole  or  a  portion  of  the  time  the  teacher  was  engaged  in  similar  employ- 
ment, or  was  offered  such  and  refused  it,  the  Samages  may  be  reduced;"  citing,  as 
authority  for  the  opinion,  Costigan  vs.  M.  &  H.  E.  Co.  2  Denio,  609.  The  case  cited 
is  in  point,  and  has  been  affirmed  many  times  in  New  York,  and  has  never  been 
overruted  or  denied,  to  my  knowledge.  That  opinion  is  in  point  in  this  case,  and 
would  entitle  the  teacher  to  her  wages  upon  the  condition  named,  viz.,  that  she 
was  always  ready  to  keep  and  perform  her  contract.  If,  however,  the  school-house 
was  destroyed  by  the  act  of  God,  for  instance,  by  lightning,  and  it  should  appear 
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that  it  was  impossible  for  the  trustees  to  secure  other  quarters  for  the  school,  in 
such  case,  I  think,  the  district  would  have  a  good  defense. 
St.  Paul,  May  7th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  C.  Lincoln,  Esq.,  County  Auditor : 

Deak  Sie:  The  State  Auditor  has  referred  to  me  your  letter  of  the  seventeenth 
lilt.  The  question  you  submit,  viz.,  as  to  the  effect  of  an  Auditor's  certificate  on  a 
deed,  of  "Taxes  paid  and  transfer  entered,"  when  such  certificate  is  false,  is  impor- 
tant, and  a  proper  one  for  the  courts  to  determine.  Ko  opinion  that  the  State  Au- 
ditor or  myself  might  express  could  avail  either  of  the  parties  to  this  controversy. 
We  can  grant  no  relief.  Section  64  of  chapter  11  of  the  General  Statutes  was  not 
incorporated  in  the  law  of  1874,  nor  does  it  form  a  part  of  the  present  tax  law.  If 
it  did,  the  question  would  not  be  a  doubtful  one.  As  the  law  stands,  I  am  quite 
certain  that  tlie  courts  would  hold  that  the  Auditor's  certificate  of  taxes  paid,  if  un- 
true, would  not  operate  to  discharge  the  taxes,  or,  in  this  case,  make  void  the  sale; 
that  the  party  injured  by  such  false  certificate  would  have  the  remedy  by  action 
against  the  officer.  As  the  time  had  ruu  within  which  redemption  could  be  made, 
wlien  application  for  that  purpose  was  made  in  this  case,  it  was  properly  denied. 
If  permitted  by  you,  it  would  have  been  of  no  avail  unless  the  assignee  of  the  State 
saw  fit  to  accept  the  money. 

St.  Paul,  May  8th,  1878.  GEO.  P.  WILSOK,  Atty.  Gen. 


A.  W.  White,  Esq. : 

Dear  Sir:  I  have  your  favor  of  the  twenty-eighth  inst.  The  Legislature  can 
neither  shorten  nor  lengthen  the  term  of  an  officer  whose  term  of  office  is  fixed  by 
the  constitution.  Keys  vs.  Mason,  3  Sneed,  6-10;  Biown  vs.  Davis,  9  Humph.  208. 
Our  constitution  fixes  the  term  of  Justices  of  the  Peace  at  two  years,  and  assuming 
that  you  were  eligible,  and  was  lawfully  elected  a  Justice  of  the  Peace  for  the  town 
of  Albert  Lea,  at  the  annual  election  in  March  last,  your  right  to  hold  and  exercise 
that  office  for  the  constitutional  term  cannot  be  questioned. 

St.  Paul,  May  29th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


r.  B.  Chapin,  Esq. : 

Dear  Sie:  I  have  your  letter  of  May  28th.  I  do  not  understand  that  the  County 
Commissioners  have  anything  to  do  with  independent  school-districts.  They  can 
neither  add  to  nor  take  from  such  districts.  Their  authority  pertains  alone  to  com- 
mon-school districts. 

St.  Paul,  May  30th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  M.  Webster,  Esq. : 

Dear  Sir:  Your  letter  of  the  eighth  inst.,  I  suppose,  came  duly  to  hand,  but  on 
account  of  my  absence  in  Fillmore  county  until  to-day,  has  remained  unanswered. 
Sections  72  and  110,  c.  11,  Gen.  St.,  must  be  construed  together.  The  letting,  if  by  the 
County  Commissioners,  must  be  either  at  the  January  or  March  meeting,  and  the  paper , 
designated  by  the  Commissioners  must  have  been  published  and  circulated  for  at  least 
three  months  prior  to  the  time  of  letting.  But  if  the  County  Commissioners  have 
failed  to  designate  a  paper  at  either  of  the  meetings  named,  then  the  Auditor  may 
designate  a  paper,  and  if  the  paper  so  designated  by  the  Auditor  has  been  regularly 
published  for  three  months  (and  otherwise  meets  the  requirements  of  the  law)  pre- 
vious to  such  designation  or  letting,  it  would  be  sufficient.  The  Auditor  should  let 
to  the  paper  offering  to  do  the  work  for  the  lowest  sum. 

St.  Paul,  June  14th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 
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Thos.  P.  Mackey,  Esq. : 

Dear  Sib:  I  have  your  favor  of  the  seventh  inst.  Inasmuch  as  the  treasurer  of 
your  district  was  elected  at  the  annual  meeting  in  1876,  for  a  full  term,  and  not  to 
fill  a  vacancy  or  unexpired  term,  the  clerk  could  not  shorten  said  term  by  an  erro- 
neous entry  upon  the  record.  The  treasurer  would  have  a  right  to  hold  and  exer- 
cise the  office  for  the  statutory  term,  notwithstanding  the  record.  I  understand,  of 
course,  that  the  meeting  held  in  1876  was  not  for  the  organization  of  the  district, 
for,  if  so,  the  treasurer's  term  would  be  but  two  years,  and  the  clerk's  entry  correct. 
With  reference  to  your  second  question  I  have  to  say  that  I  had  a  communication 
from  your  director,  from  whom  I  gathered  that  he  came  to  this  State  in  1877  for  the 
purpose  of  making  it  his  home,  and  remained  in  the  State  several  months;  that  he 
then  returned  to  Michigan  to  settle  up  his  business  there,  and  removed  his  family 
to  Minnesota ;  that  he  was  absent  several  months,  but,  during  all  the  time,  fully  in- 
tended to  return  to  this  State  as  soon  as  he  could  adjust  his  business;  that  is,  he 
never  abandoned  his  intention  of  making  this  State  his  home.  If  this  be  true,  his 
residence  would  date  from  1877,  and  not  from  his  return  in  1878.  In  the  matter  of 
residence  very  much  depends  upon  the  intention,  and  the  intention  can  only  be 
gathered  from  the  acts  and  avowed  purposes  of  the  party.  It  is  impossible  to  give 
to  you  any  definite  instructions  upon  this  point. 

St.  Paul,  June  14th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Ibrederiek  A.  Fogg,  County  Superintendent  of  Schools,  Eamsey  County: 

Sin:  I  am  in  receipt  of  your  favor  of  the  eighth  inst.,  submitting  the  following 
questions  respecting  the  act  to  provide  uniform  and  cheap  text-books:  First.  With 
respect  to  the  ordering  of  the  State  books  by  clerks  of  common  school  and  independ- 
ent school  districts,  does  the  law  leave  it  to  the  opinion  of  said  clerks,  or  does  it  en- 
join it  upon  them  as  a  body  ?  Second.  If  said  clerks  fail  to  order  books  by  March 
15th,  is  it  their  duty  to  order  as  soon  thereafter  as  possible?  Third.  Is  it  the  duty 
of  said  clerks,  in  making  requisitions  for  books,  to  order  a  quantity  sufficient  to  sup- 
ply the  pupils  of  their  districts  for  the  full  school  year? 

That  portion  of  section  4  of  the  act  approved  February  23,  1877,  hereinafter 
quoted,  it  seems  to  me  contains  a  definite  answer  to  your  first  and  third  questions: 
"  Sec.  4.  It  shall  be  the  duty  of  each  district  clerk  of  the  several  school-districts  of 
the  State  of  Minnesota  to  make  out  an  estimate  of  the  number  of  school  books  re- 
quired/or one  year's  supply  of  his  sohool-district,  designating  the  number  of  books 
of  each  kind  wanted,  and  forward  the  same  on  or  before  the  fifteenth  day  of  March 
of  each  year.  *  *  *  it  shall  be  a  misdemeanor  for  the  clerk  to  refuse  or  neg- 
lect to  perform  the  duties  above  designated,  punishable  by  a  fine  not  to  exceed 
$25,  or  imprisonment  not  to  exceed  30  days."  The  proviso  to  section  6  of  supple- 
mentary act,  approved  March  8, 1878,  answers  in  the  affirmative  your  second  inquiry. 

St.  Paul,  June  14th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  E.  Bandall,  Esq.,  County  Treasurer,  etc. : 

Sie:  I  have  your  favor  of  June  13th,  asking  whether  you  can  collect  personal 
property  taxes  by  distraint  after  June  1st,  and,  if  not,  how  you  will  proceed.  Sec- 
tion 58  and  subsequent  sections  of  the  new  tax  law  define  your  duty  in  the  prem- 
ises. Personal  property  taxes  become  delinquent  on  March  1st.  It  is  enacted  that 
after  that  date  the  County  Treasurer  shall  proceed  immediately  to  collect  all  delin- 
quent personal  property  taxes,  and,  if  not  paid  upon  demand,  he  shall  distrain  suffi- 
cient goods  and  chattels  belonging  to  the  person  charged  with  such  taxes  to  pay 
the  same,  with  penalty  and  costs,  and  shall  proceed  immediately  to  advertise  and 
sell  the  same,  etc.  Three  months  are  allowed  the  Treasurer  within  which  to  collect 
personal  property  taxes  delinquent  on  the  first  day  of  March.  If  the  Treasurer  should 
not  be  able  to  find  personal  property  of  the  delinquent  until  within  less  than  10  days 
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of  the  time  (June  1st)  he  is  required  to  file  his  list  with  the  Auditor,  I  have  no 
doubt  that  he  might  distrain  and  complete  the  sale  after  June  1st;  but  I  do  not 
think  it  would  be  competent  for  him  to  make  distraint  after  that  date.  The  Treas- 
urer is  supposed  to  do  his  duty,  and  especially  under  the  stimulus  contained  in  sec- 
tion 62,  and  therefore  it  is  fair  to  presume  that  if  he  has  made  no  levy  prior  to  June 
1st,  it  is  because,  after  diligent  search,  he  has  been  unable  to  find  any  property  of  de- 
linquents whereon  to  levy,  and  he  is  required  to  so  certify  in  his  return  to  the 
Auditor,  June  1st.  After  filing  the  delinquent  list  and  affidavit,  it  becomes  the  duty 
of  the  County  Commissioners,  at  the  first  meeting  thereafter,  to  cancel  such  taxes  as 
they  are  satisfied  cannot  be  collected ;  such  revised  list  then  goes  into  the  hands  of 
the  clerk  of  the  court,  and  the  statute  specifies  how  judgment  shall  be  obtained  and 
the  taxes  collected.  Tour  duty  and  responsibility  in  the  matter  ends  with  filing 
your  list  and  affidavit  with  the  Auditor.  I  cannot  advise  you  with  reference  to 
your  liability  as  Treasurer  upon  the  pending  suit  in  case  it  should  go  against  the 
county,  because  I  do  not  know  anything  about  the  case.  You  will,  I  suppose, 
avail  yourself  of  the  provisions  of  section  117,  c.  11,  Gen.  St.  1878. 

St.  Paul,  June  18th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


D.  N.  Byrud,  Esq. : 

Deak  Sir:  Section  4,  e.  3,  (Booth's  Township  Manual,)  of  the  road  law,  gives 
to  town  supervisors  authority  to  divide  their  respective  towns  into  as  many  road  dis- 
tricts as  they  may  deem  convenient;  that  such  division  may  be  made  annually,  but 
in  all  cases  shall  be  made  within  at  least  20  days  before  the  annual  town  meeting. 
The  statute  under  which  Atty.  Gen.  Berry  made  his  decision  read  very  differently, 
and  such  decision  was  strictly  correct.  The  statutes  of  1858  read:  "Such  division 
shall  be  made  at  least  10  days  before  the  annual  town  meeting."  Under  the  stat- 
ute a  division  could  have  been  made  at  any  time  during  the  year,  not  within  10 
days  of  the  annual  town  meeting.  Now  the  division  must  be  made  within  20  days 
of  the  annual  town  meeting. 

St.  Paul,  June  25th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  O.  Sweeny,  Esq. : 

Deae  Sir:  I  have  your  favor  of  the  twenty-fourth  inst.,  with  inclosures,  asking 
nie  to  give  you  a  form  of  a  notice  to  be  served  on  mill-owners,  under  the  act  of 
March  1, 1878,  providing  for  the  construction  of  fish-ways.  It  is  necessary  that  the 
written  notice  to  be  served  by  the  Fish  Commissioners  should  specify — First,  the  form 
and  capacities  of  the  fish-way  required  to  be  built ;  second,  the  location  of  such  flsh-way 
as  determined  upon  by  the  Fish  Commissioners ;  and,  lastly,  the  time  within  which 
such  fish-ways  shall  be  built.  The  form  and  capacity  of  the  fish-way  would  be  indi- 
cated by  a  reference  in  the  notice  to  the  lithograph  plan  and  specifications  annexed  to 
the  notice.  Whether  it  is  practicable  to  make  or  require  all  fish-ways  to  be  of  uniform 
size,  I  am  not  advised.  With  reference  to  the  location  of  the  fish-way,  the  statute 
would  seem  to  require  that  the  Commissioners,  or  a  majority  of  them,  should  view 
the  artificial  obstruction  and  determine  upon  the  location  of  the  fish-way  to  be  con- 
structed. If  such  be  the  correct  construction,  it  would  not  do  to  notify  a  mill- 
owner  to  construct  a  fish-way  of  the  form  and  capacity  indicated  in  the  annexed 
plan  and  specification,  in  his  mill-dam  across,  say  Boot  river,  at  Kushford,  in  the 
county  of  Fillmore  and  State  of  Minnesota.  Nor  would  it  answer,  even,  if  you 
were  more  definite  than  this,  by  giving  the  subdivision  of  the  section,  town,  and 
range  upon  which  the  mill  is  situated,  so  that  there  could  be  no  mistake  as  to  the 
particular  dam  the  Commissioners  had  in  mind.  It  may  not  be  necessary  that  the 
Commissioners  should  view  the  obstruction,  although  such  course  would  seem  to 
be  contemplated  by  the  statute,  but  in  any  event  would  not  the  Commissioners  be 
required  to  determine  (under  the  statute)  in  which  portion  of  the  dam  the  fish-way 
shall  be  constructed?  Or  if  I  am  mistaken  in  the  idea  that  the  fish-way  is  built 
in  the  dam,  and  it  is  built  in  the  embankment  adjoining  the  dam,  then  must  not  (and 
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with  more  force  in  this  case  than  the  other)  the  Commissioners  clearly  indicate 
the  embankment  or  location^  The  construction  of  fish-ways  will  necessarily  be 
somewhat  expensive,  and  the  law,  on  that  account,  will  be  resisted.  In  such  case, 
in  any  attempt  to  impose  the  penalty  for  refusal  on  the  part  of  mill-owners  to  com- 
ply with  the  law,  it  will  be  necessary  to  sh^w  that  the  Commissioners  have  com- 
plied with  the  law,  at  any  rate,  with  reasonable  exactness.  Hence  the  above  sug- 
gestions. Upon  any  theory,  no  uniform  (printed)  notice  would  answer  the  purpose. 
The  notice  should  be  made  in  duplicate,  so  that  in  the  event  of  a  suit  proof  could 
be  made  of  the  notice  served.  Service  can  be  made  upon  one  or  more  of  the  owners 
or  occupants  of  the  obstructions  over  which  such  flsh-way  is  to  be  built.  The 
service  should  be  personal,  and  whoever  may  make  the  service  should  be  author- 
ized by  your  board  to  make  the  service. 
With  these  suggestions,  I  would  prefer  that  you  draw  up  a  form  of  notice. 

St.  Paul,  June  26th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner : 

Sir:  I  am  in  receipt  of  your  letters  of  recent  date,  and  in  answer  to  your  ques- 
tions would  say:  The  official  bonds  of  County  Auditors  and  Treasurers  should  be 
executed  in  the  same  manner  that  deeds  of  real  estate  are  required  to  be  executed; 
that  is,  duly  signed,  sealed,  witnessed,  and  acknowledged.  In  addition  to  this,  the 
sureties  should  be  required  to  justify  in  the  amount  of  the  penalty  in  the  bond,  as 
fixed  by  the  County  Commissioners.  Sureties  cannot  be  held  in  an  amount  exceeding 
the  penalty  expressed  in  the  bond  executed  by  them.  Care  should  be  taken,  there- 
fore, and  especially  in  the  case  of  County  Treasurers,  to  fix  the  penalty  high  enough 
to  cover  the  highest  amount  likely  to  come  into  their  hands  officially,  during  the  term 
for  which  such  bond  was  given.  While  the  matters  hereinbefore  mentioned  are 
essential  to  the  proper  and  orderly  execution  of  'the  bond,  I  do  not  mean  to  say 
that  the  surety  would  not  be  held  if  such  conditions  were  not  complied  with.  In 
fact,  I  think  if  a  bond  were  accepted  by  the  Commissioners,  which  was  signed  by 
the  principal  and  sureties,  but  not  witnessed  or  acknowledged,  or  containing  any 
justifying  clause,  nevertheless  the  sureties  would  be  bound ;  admitting  that  they  had 
signed  the  instrument  as  the  official  bond  of  the  officer,  that  their  signatures  were 
not  witnessed,  or  that  they  had  not  acknowledged  tlie  execution  of  the  instrument  be- 
fore an  officer  competent  to  take  acknowledgments,  or  that  they  had  not  justified. 
These  are  matters  required  for  the  better  security  of  the  public,  and  not  for  the 
benefit  of  the  principal  or  his  sureties.  In  some  counties,  to  my  personal  knowl- 
edge. County  Commissioners  have  been  notoriously  lax  in  not  insisting  upon 
the  due  execution  of  official  bonds,  and  thereby  large  amounts  of  public  money  have 
been  placed  at  great  hazards.  I  would  refer  you  to  a  case  quite  recently  decided  by 
the  Supreme  Court,  viz.,  State  vs.  Henry  Young,  late  Treasurer  of  Sibley  county. 
In  that  case  the  bond  was  executed  in  blank  as  to  the  penalty,  and  the  penalty  was 
afterwards  filled  in,  in  the  absence  of  the  principal  and  his  sureties.  This  was  only 
one  of  many  objections  made  to  the  bond  on  the  trial.  The  State  was  successful  in 
that  instance,  but  by  the  "merest  scratch." 

I  think  that  you  should  call  attention  to  all  irregularities  in  the  execution  of 
official  bonds,  and  insist  upon  their  correction.  Official  bonds,  except  where  otherwise 
expressly  provided,  should  run  to  the  State  of  Minnesota.  An  official  bond  running 
to  the  Board  of  County  Commissioners  would  not  be  a  statutory  bond,  but,  if  other-  ' 
wise  regular,  I  think  it  would  be  held  a  good  common-law  bond,  and  recovery  could 
be  had  on  it.  This  rule  rests  on  the  principle  that  although  the  instrument  may 
not  conform  to  the  special  provisions  of  the  statute,  nevertheless  it  is  a  contract 
voluntarily  entered  into,  upon  a  sufficient  consideration,  for  a  purpose  not  contrary 
to  law,  and  therefore  it  is  obligatory  on  the  parties  to  it,  in  like  manner  as  any 
other  contract  or  agreement  is  valid  at  common  law.  The  defects  in  the  bonds  of 
the  Treasurer  of  Swift  county  are  so  numerous  that  a  new  bond  ought  to  be  re- 
quired.    If  the  Treasurer  is  a  proper  and  competent  person  to  hold  the  office,  he  cer- 
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tainl/ean,  without  much  trouble,  furnish  a  new  bond.  If  a  new  bond  is  required, 
it  had  better  be  required  by  the  County  Commissioners,  they  assigning  a  statutory 
reason  for  requiring  a  new  bond.  In  case  of  default  upon  the  present  bond,  and 
suit  brought,  we  doubtless  could  show  that  Andrew  Peterson  and  Ole  A.  Peterson 
are  the  same  person ;  that  Nels  B.  Nelson  and  isTels  N.  Brakke  are  the  same  person. 
H.  W.  Stone  would  probably  insist  that  the  authority  to  sign  a  sealed  instrument 
must  be  by  an  instrument  of  like  solemnity.  If,  however,  he  were  now  to  acknowl- 
edge and  adopt  the  signature,  he  would  be  estopped  from  making  that  defense. 
Whether  the  firm  name  of  Olney  &  Lifgrew  were  signed  to  the  bond  with  the 
knowledge  and  consent  of  all  the  parties  does  not  appear,  and  probably  would  not 
appear  in  case  of  suit  upon  the  bond.  One  partner  could  not  sign  the  name  of  the 
firm  to  an  official  bond  and  bind  his  firm,  without  the  express  consent  of  all.  The 
signing  of  a  firm  name  does  not  meet  the  requirement  of  the  law,  which  calls  for 
two  or  more  sureties,  although  the  firm  may  be  composed  of  two  or  more  persons. 
I  will  answer  the  further  question,  viz.,  the  proper  construction  of  the  clause  "  ex- 
cept in  those  cases  in  which  the  amount  due  is  fixed  by  law,"  very  soon.  Have  not 
had  time  to  examine  it  yet. 
St.  Paul,  June  26th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sib:  I  am  in  receipt  of  your  favor  inclosing  communication  of  the  Au- 
ditor of  Bamsey  county,  containing  the  following  inquiries:  First.  What  interest 
should  be  charged  upon  taxes  of  1876  and  1877,  which  were  paid  by  the  purchaser 
subsequent  to  the  sale  for  taxes  of  1875,  and  before  the  expiration  of  redemption? 
Second.  Is  the  purchaser  entitled  to  interest  upon  the  amount  of  taxes  paid  by  him 
before  the  same  becomes  delinquent,  or  should  interest  be  charged  only  from  date 
of  delinquency,  i..e..,  June  1st? 

Prior  to  the  amendments  of  the  tax  law  made  in  1877  the  holders  of  tax  certifi- 
cates, whether  by  purchase  or  assignment,  could  pay  subsequent  taxes,  although 
not  delinquent,  and  have  the  same  included  in  the  amount  necessary  to  redeem. 
Upon  the  whole  amount  thus  paid  they  were  entitled  to  2  per  cent,  a  month  from 
date  of  payment  to  date  of  redemption.  By  the  act  of  1877  the  rate  of  interest  was 
reduced  to  IJ  per  cent,  per  month,  and  the  right  of  certificate  holders  to  pay  sub- 
sequent taxes  limited  to  such  as  had  become  delinquent.  But  this  limitation,  as 
well  as  reduction,  of  the  rate  of  interest  did  not  accomplish  much  in  the  interest  of 
property  owners. 

In  view  of  the  proviso  of  section  130  of  the  tax  law,  as  amended  by  the  act  of 
1877,  §  25,  which  reads  as  follows :  "  Provided,  that  the  provisions  of  this  section, 
except  as  to  the  time  allowed  for  redemption,  shall  not  apply  to  any  lands  lieretofore 
sold  or  assigned  to  any  person,  or  bid  in  for  the  State,  but  the  redemption  of  all  such 
lands  shall  be  made  in  the  manner  and  upon  the  terms  now  by  law  required," — it 
is  conceded  that  the  Legislature  could  not  extend  the  time  of  redemption  except  in 
those  cases  in  which  the  State  became  the  purchaser,  and  therefore,  with  this  ex- 
ception, the  law  with  reference  to  redemption  remained  the  same  as  it  stood  prior 
to  the  amendments  of  1877.  This  entitled  purchasers  to  pay  subsequent  taxes,  al- 
though not  delinquent,  and  to  receive  2  per  cent,  per  month  from  date  of  payment. 
This  condition  of  things  remained  until  the  passage  of  the  law  of  1878,  which  did 
away  with  the  above  proviso.  Since  the  date  of  the  last-named  act,  purchasers  can 
pay  only  such  subsequent  taxes  as  are  delinquent,  and  are  entitled  to  receive,  upon 
amount  paid,  1|  per  cent,  per  month  from  date  of  payment, 

St.  Paul,  July  5th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 
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Hon.  H.  M.  Knox,  Public  Examiner : 

Dear  Sir  :  I  have  your  letter  of  recent  date,  asking  my  construction  of  the  clause, 
«'  except  in  those  cases  in  which  the  amount  due  is  fixed  by  law,"  found  in  section 
123,  c.  8,  of  the  General  Statutes. 

Your  conclusion,  that  it  refers  to  only  those  cases  in  which  the  specific  amount  is 
fixed  by  law,  is,  perhaps,  the  only  safe  construction ;  but,  as  you  are  aware,  such 
has  not  been  the  popular  interpretation  of  that  statute.    It  has  been  understood  to 
include  all  cases  in  which  the  rate  of  compensation  is  fixed  by  law.     This  is  a  lib- 
eral construction,  and  in'most  instances  a  safe  one,  but  it  opens  the  door  for  those 
so  disposed  to  take  more  than  properly  belongs  to  them.     In  your  brief  experience 
you  state  that  you  have  found  instances  in  which  officers  have  drawn  their  com- 
pensation as  such  officers,  not  only  at  irregular  times  and  in  irregular  amounts,  but 
in  excess  of  the  amount  due  them.    A  late  officer  of  Winona  county  overdrew  an 
amount  exceeding  the  penalty  of  his  bond.     He  assumed  that  the  Commissioners 
had  nothing  to  do  with  auditing  and  allowing  his  claims  upon  the  county  for  per- 
sonal services.    A  suit  is  now  pending  to  recover  the  amount  overdrawn.    A  por- 
tion of  the  amount  was  overdrawn  under  a  mistaken  view  of  the  law.    The  Au- 
ditor's salary  is  based  upon  the  valuation  of  the  property  in  the  county,  as  fixed  by 
the  State  Board  of  Equalization  for  the  preceding  year.     As  a  rule,  of  course,  the 
valuation  for  the  current  year  shows  a  decided  increase.     As  soon  as  such  valua- 
tion was  known,  the  officer  referred  to  would  adopt  such  valuation  as  the  basis  of 
his  compensation;  but,  even  allowing  for  this,  the  officer  still  overdrew  quite  a  large 
amount.    I  mention  this  case  as  a  justification  for  insisting  upon  a  strict  construc- 
tion of  the  clause  referred  to  as  the  only  safe  construction.     As  the  salary  of  the 
Auditor  is  based  upon  the  valuation  of  the  property  in  his  county  for  the  preceding 
year,  and  that  of  the  Treasurer  upon  his  receipts,  as  ascertained  at  the  settlements, 
each  receiving  a  certain  percentage,  there  can  be  no  difflulty  in  arriving  at  the  ex- 
act amount  each  is  entitled  to.    As  the  Auditor  and  Treasurer  are  as  competent  as 
the  members  of  the  Board  of  Commissioners  to  figure  the  percentage  due  them,  there 
would  be  no  necessity  for  examining  and  allowing  their  accounts,  provided  strict 
reliance  could  be  placed  upon  their  infallibility  in  figures  and  integrity.    In  most 
instances  such  reliance  is  not  misplaced.     It  is  the  exceptional  cases  that  call  for 
this  ruling.     I  am  aware  that  outside  of  Ramsey  and  Hennepin  counties  the  County 
Commissioners,  with  the  exception  of  the  two  regular  meetings,  sit  only  at  irregu- 
lar times,  and  this  ruling,  if  observed,  will  occasion  some  inconvenience  to  such 
officers  as   are  now  in  the  habit  of  drawing   their  compensation    monthly;  but 
this  is  unavoidable.     The  fees  of  Sheriffs,  Justices  of  the  Peace,  Clerks  of  the  Court, 
Constables,  etc.,  are  fixed  by  law,  and  yet  the  practice  with  reference  to  those  offi- 
cers has  been  to  require  them  to  submit  their  accounts  for  services  performed  to 
the  Commissioners  for  examination,  and  are  only  paid  after  allowance  by  the  board. 
The  object  is  to  ascertain  whether  the  services  were  actually  performed,  whether 
the  fees  claimed  are  such  as  are  allowed  by  law,  etc.     Why  should  not  the  same 
rule  apply  to  all  officers?   For  those  services  the  law  fixes  the  rate  of  compensation 
and  not  the  specific  amount.    To  my  mind  there  is  no  good  reason. 
St.  Paul,  July  5th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  J.  Underwood,  Esq. ; 

Dear  Sir:  Your  favor  of  the  twentieth  inst.  received.,  Although  our  present 
system  of  enforcing  the  collection  «f  taxes  has  been  in  existence  four  years,  I  am 
not  aware  of  any  decision  throwing  any  light  upon  the  question  you  submit,  whether 
the  omission  of  the  dollar-mark  at  the  head  of  the  amount  column  is  fatal  or  not, 
and  some  other  similar  questions,  are  now  before  his  honor.  Judge  McKelvey,  for  de- 
cision. In  this  case,  the  list,  as  delivered  to  vou,  contained  the  sign  "4"  after  the 
aljbreviations  describing  parts  of  sections,  but  instead  of  publishing  the  same  in  the 
form  delivered  to  you,  you  inserted  a  notice  at  the  head  of  the  list  as  follows: 
''Printer's  Notice.  In  the  following  list  after  the  customary  abreviations  of  N.  E., 
N.  W.,  S.  E.,  and  S.  W.,  the  fraction  J,  or  quarter,  is  understood."    My  judgment 
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is  that  you  are  obliged  to  publish  the  list  in  the  exact  form  in  which  it  is  delivered 
to  you.  Possibly  the  word  "exact"  may  be  too  strong,  but  if  there  be'a  departure 
from  the  list  so  delivered  for  publication,  it  at  once  sets  everybody,  including  the 
courts,  to  guessing  whether  such  departure  is  material,  and  therefore  fatal  or  not. 

The  courts  in  tax  matters  are  in  the  habit  of  construing  the  law  strictly,  and  this, 
too,  notwithstanding  the  saving  clauses  in  the  law.  Hence,  in  such  matters,  I  always 
advise  a  strict  compliance  with  the  law.  If  the  list,  as  delivered  to  you,  liad  not  con- 
tained the  sign  "  J"  you  would  have  been  relieved,  of  course,  and  the  only  question 
would  have  been  as  to  the  sufficiency  of  the  description.  In  that  case,  I  am  in- 
clined to  think,  the  description  would  have  been  held  to  be  sufficient  under  the  pro- 
visions of  sections  70  and  109. 

lam  quite  sure  that  in  the  absence  of  the  dollar-mark  the  courts  would  say  that 
the  "amount"  meant  so  many  dollars  and  cents;  that  no  one  could  be  misled  by 
the  omission.  Tiie  same  with  reference  to  the  word  "of"  between  abbreviations. 
For  instance,  IST.  E.  J  of  N.  E.  J,  the  word  "of"  would  be  understood,  if  not  ex- 
pressed. The  saaie  reasoning  would  supply  the  sign  "J,"  although  it  is  usual  to 
express  it.  In  the  description  N.  E.  N.  E.,  the  word  or  sign  "  quarter  "  would  have 
to  be  understood,  or  else  the  description  held  to  be  altogether  meaningless;  that  is, 
no  description  at  all.  But  this  does  not  help  you,  as  I  have  already  stated.  Your 
■duty  was  to  publish  the  list  in  the  form  it  came  into  your  hands.  Possibly  the 
courts  might  hold  that  the  variation  was  not  such  as  to  mislead  or  prejudice  any 
«ne,  and  hence  not  to  constitute  a  good  defense.  This,  I  think,  would  be  a  sensible 
conclusion.  Section  73  provides  that  the  jurisdiction  of  the  court  shall  not  be  af- 
fected by  any  mistake  in  copying  the  list  for  publication,  nor  by  any  mistake  in 
publishing  such  list.  If  yours  can  be  called  a  mistake  it  might  be  held  that  the 
statute  covers  the  case. 

There  are  many  indefinite,  and  therefore  insufficient,  descriptions  in  the  list  you 
inclose  to  me.  For  instance,  "  balance  of  w  hf  n  w,"  "  part  nw  sw,"  "  in  s  w  s  w."  A 
judgment  cannot  be  predicated  upon  such  descriptions.  But  this  does  not  concern 
^ou. 

In  conclusion,  I  would  say  that  there  is  no  remedy  for  your  omission,  and  that, 
notwithstanding  your  omission,  judgment  had  better  be  entered  against  all  pieces 
wherein  no  answer  is  filed.  In  such  case  the  court  would  not  permit  parties  who 
failed  to  answer  within  the  20  days  to  come  in  and  defend,  unless  other  grounds  of 
■defense  were  shown.     [See  26  Minn.  201,  212 ;  29  Minn.  13.5 ;  30  Minn.  435.] 

Winona,  July  2ith,  1878.  GEO.  P.  WILSOX,  Atty.  Gen. 


P. T.  Mclntyre,  Esq.,  Co.  Auditor: 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  thirty-first  ult.,  raising  the  ques- 
tion as  to  whether  sheriffs'  certificates  of  foreclosure  and  sale  are  taxable  as  per- 
sonal property.  lam  of  opinion  that  they  are  not  taxable,  but  I  must  say  that  I  do 
not  feel  entirely  free  from  doubt.  In  this  case  the  mortgage  was  foreclosed  and  the 
property  covered  by  it  was  struck  off  to  the  mortgagee  for  the  amount  due.  This 
•extinguished  the  debt.  Until  the  period  of  redemption  expired,  the  possession  and 
legal  title  to  the  property  remained  in  the  mortgagor  ana  was  taxable  in  his  name. 
The  mortgagee  received  a  certificate  of  sale  witnessed  and  executed  in  the  same 
manner  as  deeds  are  required  to  be  executed  for  the  conveyance  of  real  estate,  but 
conveying  no  present  title.  Under  the  statute  such  certificate  operates  as  a  convey- 
ance at  the  expiration  of  the  period  of  redemptiou.  It  miglit  be  termed  an  inchoate 
deed.  Is  such  an  instrument  covered  by  the  tax  law,  defining  the  classes  of  personal 
property  subject  to  taxation  ?  I  think  not.  As  I  have  said,  by  the  sale  and  purchase 
the  mortgage  debt  was  satisfied.  The  mortgagee  no  longer  had  a  claim  or  demand 
•against  the  mortgagor, — nothing  that  he  could  enforce  by  action  or  otherwise.  Tlie 
mortgagor  may  or  he  may  not  redeem.  If  it  were  certain  in  all  cases  that  the  mort- 
gagor or  his  assigns  would  redeem,  then  the  statute,  if  it  does  not,  should  be  made 
to  cover  sheriffs'  certificates  of  sale;  but  we  know  as  a  fact  that  title  is  often  ac- 
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quired  upon  mortgage  foreclosures.  In  such  cases  it  would  clearly  be  wrong  to  list 
the  certificate  as  personal  property,  for  the  result  would  be  double  taxation,  to-wit, 
upon  the  land  and  upon  the  certificate  of  sale.  The  mortgagee  might,  under  the- 
statute,  pay  the  taxes  upon  the  land  and  include  the  amount  in  his  bid  aLthe  sale. 
If  so,  he  sliould  not  be  taxed  upon  taxes  paid  by  him.  These  are  some  of  the  reasons- 
that  occur  tome  why  your  question  should  be  answered  in  the  negative. 
St.  Paul,  August  12th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Pub.  Examiner: 

Dear  Sib:  1  have  your  favor  of  the  nineteenth  inst.,  inquiring  whether,  "  under 
the  act  providing  for  the  appointment  of  Public  Examiner,  that  officer  can  be  called 
upon  to  examine  the  accounts  of  the  Board  of  Education  of  one  of  our  cities?" 
Certainly  not;  the  act  nowliere  imposes  any  such  duty  upon  you.  Section  2  of  the 
act  makes  it  your  duty  to  examine  the  accounts  of  the  several  public  institutions 
belonging  to  the  State ;  section  3  prescribes  your  duty  with  reference  to  State  and 
county  officers ;  and  section  4  gives  you  authority  to  examine  into  the  affairs,  and  to 
ascertain  the  financial  standing,  of  banking,  savings,  and  other  money  corporations^ 
created  under  the  laws  of  the  State  or  Territoiy  of  Minnesota.  Your  duty  ends^ 
with  these  three  classes.  The  field  is  broad  enough  for  one  man  to  cover  without 
including  hy  implication  more  territory. 

St.  Paul,  August  28th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


O.  Syverson,  Esq. : 

Dear  Sir:  I  have  your  letter  of  the  twenty-eighth  inst.  You  refer  to  section  58 
and  subsequent  sections  of  the  general  tax  law,  and  to  chapter  79  of  the  Laws  of 
1878.  It  is  only  when  the  County  Treasurer  refuses  or  neglects  to  collect  any  tax 
assessed  upon  personal  property  when  the  same  is  collectible,  or  to  file  the  delin- 
quent list  and  affidavit,  that  he  shall  be  held  liable  for  the  whole  amount  uncollected 
in  the  next  statement  with  the  Auditor,  Section  62.  I  agree  with  you  that  inas- 
much as  your  county  was  ravaged  by  grasshoppers  in  1876  and  1877,  it  fell  within 
the  provisions  of  chapter  79  referred  to,  and  that,  therefore,  it  would  have  been 
useless  to  have  attempted  to  enforce  the  payment  of  personal  taxes,  between  Maich 
1st  and  June  1st,  against  those  who  suffere<J,  from  the  loss  of  crops  by  grasshop- 
pers, the  act  giving  such  persons  until  June  1st  to  file  their  applications.  But  you 
must  have  a  great  many  merchants  and  business  men,  not  engaged  in  farming, 
against  whom  the  taxes  should  have  been  enforced.  Chapter  79  applies  only  to 
those  who  lost  their  crops  by  the  ravages  of  grasshoppers.  The  last  section  of  said 
act,  chapter  79,  provides  that  after  December  1,  1878,  the  costs,  interest,  and  pen- 
alties provided  by  law  shall  attach  to  and  be  charged  against  the  taxes  levied  on 
such  real  and  personal  property.  It  should  have  gone  further,  and  empowered  the 
Treasurer  to  enforce  the  collection  of  such  taxes  and  penalties  by  distraint,  after 
that  date.  In  my  judgment  such  power  cannot  be  implied.  If  exercised,  it  must 
be  by  virtue  of  express  authority.  You  can,  after  that  date,  make  demands  upon,, 
and,  if  need  be,  threaten  delinquents,  but  I  would  not  attempt  to  distrain  and  sell 
until  further  authority  is  given.  Possibly  I  may  have  overlooked  some  statute 
which  has  some  bearing  upon  the  questions  discussed.  If  so,  I  would  be  glad  to- 
have  you  call  my  attention  to  it. 

St.  Paul,  August  30th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Christ.  Didra,  Esq. : 

Dear  Sir:  Tlie  State  Auditor  has  referred  to  me  your  letter  of  recent  date  in- 
quiring by  what  authority  taxes  can  be  refunded  to  purchasers  at  tax  sales  of 
lands  contracted  by  railroad  corporations,  when  such  corporations  declare  such  con- 
tracts forfeited.    There  seems  to  be  no  express  authority  to  refund  taxes  in  any 
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• 

case,  except  when  the  sale  is  declared  void  by  judgment  of  court.    See  section  97, 
Laws  1878.     Reference  is  had  in  your  letter  to  the  charter  of  the  St.  Paul  &  Sioux 
City  Railroad,  whose  charter  provides   that  "  whenever  any  lands  heretofore  or 
hereafter  granted  to  said  railroad  company    *    *     *    shall  be  contracted  to  be  sold, 
conveyed,  or  leased  by  said  company,  the  same  shall  be  placed  upon  the  tax-list  by 
the  proper  officer  for  taxation,  as  other  real  estate,  for  the  year  succeeding  that  in 
which  such  contract    *    *     *    shall  be  made,  but  in  enforcing  the  collection  of 
taxes  thereon  the  title  or  interest  of  said  company     *     *    *    shall  be  in  nowise 
impaired  or  affected  thereby,  but  the  improvements  thereon,  and  all  the  interest  of 
the  purchaser  or  lessees  therein,  may  and  shall,  in  case  of  default  in  payment  of 
taxes  upon  such  land,  be  sold  to  satisfy  the  same."    Section  27  of  the  tax  law  pro- 
vides "  that  property  held  under  a  lease  for  a  term  of  three  years  or  more,  or  a  con- 
tract for  the  purchase  thereof,    *    *    *    belonging  to  any  railroad   company, 
*    *    *    shall  be  considered,  for  all  purposes  of  taxation,  as  the  property  of  the  per- 
son so  holding  ihe  same."   Section  118  of  the  Laws  of  1878  provides  that "  the  Auditor 
of  the  State  shall,  on  or  before  the  first  day  of  April  of  each  year,  obtain  from  the 
local  land-officers  in  the  State,  and  from  the  several  land-grant  railroad  companies, 
lists  of  lands  sold  or  contracted  to  be  sold  during  the  previous  year,  and  certify 
them  for  taxation    *    *    *    to  the  Auditors  of  the  counties  in  which  such  lands 
may  be  situated.    He  shall  also  at  the  same  time  obtain  lists  of  lands  reverting  to 
the  railroad  companies  each  year,  by  reason  of  the  forfeitures  of  contracts,  and  cer- 
tify the  same  to  the  respective  County  Auditors  for  cancellation  of  taxes,  and  it  shall 
be  the  duty  of  the  railroad  companies  to  report  such  sales  or  forfeitures,  on  or  before 
the  first  day  of  April  each  year,  to  tiie  Auditor  of  State ;  provided,  that  all  forfeited 
lands  not  so  reported  shall  be  held  for  all  taxes  accruing  thereon."    Thus,  it  will 
be  seen,  the  charter  of  the  company  and  the  tax  law  both  provide  for  the  listing  and 
taxation  of  land  leased  for  a  term  of  three  years  or  more,  or  purchased  from  the  rail- 
road company  as  the  property  of  the  lessee  or  purchaser,  and  such  tax  is  levied 
against  the  land  and  not  against  the  improvements.     This  is  well  enough,  provided 
the  purchasers  perform  their  contracts ;  but  clearly  the  State  cannot,  by  sale  or  otiier- 
wise,  impair  the  title  of  the  ralroad  company,  and  when  forfeiture  has  been  de- 
clared by  the  railroad  company,  and  evidence  of  sucli  forfeiture  is  furnished  to  the 
County  Auditor,  the  taxes  should  be  canceled.    The  only  proper  evidence  of  such 
forfeiture  would  be  the  certificate  of  the  State  Auditor,  as  provided  in  section  118 
of  the  tax  law.    If  the  taxes  are  canceled,  the  money  paid  by  the  purchaser  or  as- 
signee of  the  State  should  be  refunded,  and  in  such  cases  the  authority  to  refund 
would  be  implied ;  but  there  being  no  express  authority  to  refund,  the  Auditor  should 
act  in  the  premises  by  direction  of  the  I3oard  of  Commissioners. 
St.  Paul,  September  26th,  1878.  GEO.  P.  WILSOX,  Atty.  Gen. 


Hon.  P.  McGovern : 

Deak  Sie:  Your  favor  of  the  thirtieth  inst.  came  duly  to  hand.  You  ask:  "Has 
the  County  Treasurer  any  right  to  loan  out  the  county  moij^y  to  private  individuals 
at  a  per  cent.  ? "  Section  95,  c.  54,  2  Biss.,  makes  it  embezzlement  for  a  County 
Treasurer, to  loan  county  funds  (or  any  funds  coming  into  his  hands  as  such  officer) 
with  or  without  interest.  But  if,  notwithstanding  the  penal  statute,  he  should  loan 
the  county  funds  and  receive  interest  upon  such  loans,  he  could  take  no  benefit 
from  his  unlawful  act,  and  an  action  would  lie  against  him  to  recover  whatever 
amount  he  may  have  received.  The  money  loaned  is  the  money  of  the  county,  and 
the  county  is  entitled  to  the  increase;  the  interest  following  the  principal. 

St.  Paul,  October  23d,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Syver  Thompson,  Esq. : 

Dear  Sir:  I  have  your  favor  of  the  twenty-first  inst.,  in  which  you  state  that 
you  have  nominated  in  your  county  a  candidate  for  County  Auditor  who  will  not 
attain  his  majority  until  the  twenty-third  day  of  February,  1879,  and  inquiring — 
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First,  whether  his  election  would  be  good;  second,  whether  his  opponent  could  con- 
test his  election;  and,  third,  whether,  if  elected,  he  could  qualify?  The  first  ques- 
tion necessarily  includes  the  other  two,  and  is  asked  in  view  of  section  7,  art.  8,  of 
the  constitution,  which  provides  that  "  every  person  who  by  the  provisions  of  this 
article  shall  be  entitled  to  vote  at  any  election  shall  be  elegible  to  any  oflice  *  *  * 
elective  by  the  people,"  etc.  The  converse  of  this  would  be  that  any  person  who  by 
the  provisions  of  this  article  is  not  entitled  to  vote  shall  not  be  elegible  to  any  office 
elective  by  the  people.  The  elegibility  referred  to  in  the  constitution  is  to  any 
election,  as  well  as  to  holding  an  oflSce;  that  is,  the  candidate  must  be  qualified  at 
the  time  of  his  election.  Parker  vs.  Smith,  3  Minn.  240.  Votes  cast  for  a  minor 
would  be  declared  void  by  the  court  in  the  case  of  a  contest. 
St.  Paul,  October  23d,  1878.  GEO.  P.  WILSON,  Atty.  Gen.      , 


W.  W.  Griswold,  Esq. : 

Deab  Sir:  I  have  your  favor  of  the  twenty-sixth  inst.,  inquiring  to  whom  the 
election  returns  in  Big  Stone  and  Traverse  counties  should  be  made,  said  counties 
being  unorganized.  Section  17,  c.  1,  Gen.  St.,  provides  that  the  returns  of  election 
in  unorganized  counties  shall  be  made  to  the  Auditor  of  the  county  to  which  they 
are  attached  for  elective  purposes.  This  is  the  only  statute  throwing  any  light 
upon  the  subject  of  your  inquiry,  except  sections  30,  31,  and  32  of  the  same  chapter, 
which  refer  exclusively  to  the  returns  for  members  of  the  Legislature.  Big  Stone 
and  Traverse  are  attached  to  Stevens  county  for  record  and  judicial  purposes,  but 
not  for  elective  purposes.  Under  the  apportionment  act  of  1871  Big  Stone  may  be 
said  to  be  attached  to  Douglas  county,  the  senior  county  in  the  district,  for  certain 
elective  purposes,  and  likewise  Traverse  to  Otter  Tail ;  and  if  attached  for  some 
elective  purposes,  for  instance,  for  the  election  of  Senators  and  Kepresentatives,  and 
nothing  being  said  about  the  election  of  State  oflBcers,  Congressmen,  etc.,  the  rea- 
sonable conclusion  would  be,  under  the  statute  first  quoted,  that  all  returns  bther 
than  for  local  officers,  if  they  have  any,  should  be  made  to  such  senior  county.  I 
can  see  no  grounds  upon  which  the  returns  should  be  made  to  Stevens. 

St.  Paul,  October  29th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


Ole  O.  Simonson,  Esq.,  Register  of  Deeds : 

Dear  Sib  :  I  have  your  favor  of  recent  date,  asking  whether  you,  as  Eegister,  can 
at  this  time  correct  an  error  in  recording  a  deed  in  the  year  1859,  the  evidence  being 
sufficient  to  convince  you  that  it  was  a  mere  clerical  error.  I  am  very  sure  that 
you  cannot.  The  deed  may  be  re-recorded  and  the  error  corrected  in  that  way.  This 
will  answer  every  purpose,  unless  the  grantor  in  the  deed,  taking  advantage  of  the 
officer's  mistake,  conveys  the  property  to  other  parties,  who  now  claim  adversely, 
and  in  such  case  a  proo^ding  will  have  to  be  instituted  in  court  to  have  the  record 
corrected.    If  you  madeT;h6  change  no  one  would  be  bound  by  it. 

St.  Paul,  October  30th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


S.  C  White,  Esq.,  Auditor  of  Isanti  County: 

Dear  Sir:  The  State  Auditor  has  referred  to  me  your  letter  of  the  seventh  inst. 
The  question  you  present  is  this:  You,  as  County  Auditor,  have  been  temporarily 
incapacitated  for  work  by  sickness,  and  undersection  117,  c.  8,  of  the  General  Statutes, 
the  County  Commissioners  appointed  a  suitable  person  to  discharge  the  duties  of 
the  office  during  your  disability.  ,Now,  shall  the  compensation  of  such  appointee  be 
deducted  from  the  Auditor's  salary,  or  paid  by  the  county  out  of  the  general  rev- 
enue funds,  and  the  County  Auditor  be  allowed  to  draw  his  salary  without  diminu- 
tion V 
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The  statute  is  silent,  so  far  as  the  same  pertains  to  County  Auditors,  but  I  can 
see  no  reason  why  the  same  rule  should  not  obtain  in  the  case  of  County  Auditors 
that  does  in  the  case  of  County  Attorneys  under  like  circumstances.  See  section 
83  of  same  chapter.  No  matter  what  may  be  the  cause  of  the  County  Attorney's 
absence,  the  compensation  of  the  County  Attoi-ney  pro  tern,  is  deducted  from  his 
salary.  In  the  absence  of  any  statute,  I  should  think  this  would  be  the  rule.  The 
appointee  must  be  paid,  and  the  county  should  not  pay  twice  for  the  same  services. 

St.  Paul,  December  12th,  1878.  GEO.  P.  WILSON,  Atty.  Gen. 


J.  Ingmunson,  Esq.: 

Dear  Sik:  I  have  your  favor  of  the  twenty-third  ult.,  in  which  you  inquire: 
"Are  not  County  Treasurers  entitled  to  pay  for  actual  expenses  incurred  while  col- 
lecting personal  taxes,  according  to  law,  away  from  the  county  seat,  in  the  month  of 
January?"  I  have  examined  the  tax  law,  and  also  the  law  fixing  the  salary  of 
County  Treasurers,  and,  while  the  tax  law  imposes  the  duty  mentioned  by  you  upon 
the  Treasurer,  there  is  no  provision  for  reimbursing  the  County  Treasurer  for  his 
actual  and  necessary  expenses  while  engaged  in  that  duty,  or  of  those  whom  he 
may  deputize  to  perform  the  duty.  As  a  matter  of  law,  therefore,  he  is  not  enti- 
tled to  recover  his  expenses  from  the  county. 

St.  Paul,  January  23d,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


G-.  L.  Larson,  Esq.: 

Deae  Sir:  I  have  your  letter  of  the  twentieth  inst.  All  claims  against  the 
county  must  first  be  audited  and  allowed  by  Commissioners,  except  in  those  cases 
in  wiuch  the  amount  is  fixed  by  law,  or  is  authorized  to  be  fixed  by  some  other  per- 
son or  tribunal.  The  per  centum  of  the  Auditor's  compensation  is  fixed  by  law,  but 
the  amount  he  is  entitled  to  in  the  aggregate  is  not  fixed.  That  is  a  matter  of  com- 
putation and  adjustment,  and  as  a  matter  of  safety  the  Public  Examiner  and  myself 
have  concluded  to  advise  that  all  such  matters  should  be  under  the  direct  supervis- 
ion of  the  Board  of  Commissioners. 

St.  Paul,  January  23d,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  E.  W.  Trask,  County  Auditor,  Houston  Co.: 

Dear  Sir:  The  State  Auditor  has  referred  to  me  your  letter  of  January  23d  to 
answer.  You  state  that  "  certificates  of  sale  were  issued  in  1877  for  tax  of  1876, 
(time  of  redemption  not  yet  out,)  which  have  been  assigned.  They  have  been  pre- 
sented to  me  for  the  purpose  of  entering  assignment  on  copy  judgment-book,  and  for 
my  certificate.  Shall  I  certify  under  section  110  of  1878  tax  law,  Or  under  section 
141  of  1874  tax  law?  If  under  the  latter  section,  how  shall  I  again  certify  after 
the  time  of  redemption  has  expired  under  section  100,  Laws  1878?  Again:  I  have 
certificates  left  with  me  which  have  been  assigned,  and  where  the  time  of  redemp- 
tion has  already  expired ;  what  shall  I  certify  on  them?"  Prior  to  the  amendments 
made  in  1877,  tax  certificates  and  assignments  were  recordable  at  any  time,  but  in 
1877  the  law  was  changed  so  as  to  provide  for  their  record  after  the  redemption  had 
expired.  All  that  is  required  now  to  entitle  tax  certificates  to  record  is  the  County 
Auditor's  certificate  indorsed  thereon  that  the  lands  described  therein  remain  unre- 
deemed, "  and  no  such  certificate  or  assignment  shall  be  recorded  by  the  Eegister 
of  Deeds  unless  such  indorsement  is  made."  This  indorsement  is  necessary,  there- 
fore, no  matter  when  the  sale  was  made. 

Section  141  of  the  tax  law  of  1874  has  been  supers^ed  by  section  100  of  the  Laws  of 
1878.  Instead  of  this,  section  141  ought  to  have  been  incorporated  into  section  100  of 
the  new  law,  and  notwithstanding  the  repeal  of  said  section  141,  I  am  of  opinion 
that  even  now  all  assignments  should  be  noted  in  tlie  judgment-book.  The  only 
record  of  title  from  the  date  of  the  sale  and  purchase  to  the  recording  of  the  certifl- 
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cate,  after  the  period  of  redemption  has  expired,  Is  kept  in  the  Auditor's  office,  and 
this  record  should  show  each  assignment,  in  order  that  it  may  appear  to  wiiom  the 
redemption  money  belongs  in  case  of  a  redemption,  and  for  the  purpose  of  subse- 
quent taxation.  Although  the  said  section  141  is  not  to  be  found  in  the  Laws  of  1878, 
it  can  and  ought  to  he  observed  in  order  to  keep  the  record  straight.  If  the  holder 
of  a  tax  certificate,  under  the  act  of  1874  or  1875,  desires  the  Auditor  to  indorse  his 
certificate  as  provided  in  section  141,  as  it  originally  stood  or  as  amended,  he  should 
do  so,  and  also  certify  the  property  to  stand  unredeemed,  if  such  be  the  fact.  Re- 
ferring to  your  last  question,  as  the  purchaser  at  a  tax  sale  receives  a  deed  in  fee- 
simple,  subject  only  to  redemption,  I  have  no  question  but  that  he  may  convey  all 
the  interest  he  has  by  quitclaim,  which  is  in  substance  an  assignment  of  his  inter- 
est; but  there  is  not  now,  and  never  has  been,  any  provision  of  law  for  noting  such 
conveyances  upon  the  copy  judgment-book.  The  same  reason  does  not  exist  in  such 
cases  for  keeping  the  record  of  such  conveyances  in  the  Auditor's  oflBce  as  in  the  case 
of  assignments,  because  they  are  entitled  to  record  elsewhere.  Kedemption  money  is 
paid  in  for  the  use  of  the  person  thereto  entitled.  How  shall  the  Auditor  determine 
who  such  person  is  ?  Manifestly,  by  reference  Lo  his  judgment  record,  the  certificate, 
and  indorsements  thereon.  This  would  be  sufficient  if  nothing  more  appear.  But  if 
it  should  appear  by  presentation  of  the  deed  or  record  thereof,  or  by  actual  notice  to 
the  Auditor  that  the  certificate  holder  has  conveyed  his  interest  in  one  or  more  of  the 
pieces  of  land  described  in  the  certificate,  it  would  be  proper,  and  within  the  province 
of  the  Auditor,  to  determine  to  whom  the  money  belonged,  or,  in  other  words,  to  say 
that  the  grantee  is  estopped  by  his  deed  from  claiming  his  money.  Where  the 
certificates  are  on  record,  and  the  County  Commissioners  propose  to  refund  on  ac- 
count of  lands  not  being  taxable,  (if  the  Commissioners  have  such  power,)  I  am  not 
aware  of  any  way  in  which  such  record  can  be  canceled.  If  the  judgment  and  sale' 
were  set  aside  by  decree  of  court,  the  record  of  such  decree  would  accomplish  the 
purpose. 
St.  Paul,  January  25th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  D.  Burt: 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  twenty-ninth  ult.,  inclosing 
communication  from  the  Auditor  of  Stearns  County.  It  appears  from  said  com- 
munication that  the  Commissioners  of  Stearns  County,  at  their  July  session  of  1878, 
distributed  all  territory  in  said  county,  not  embraced  in  any  school-districts,  to  ad- 
joining districts  having  schools,  in  pursuance  of  section  17  of  chapter  1  of  the 
school  law.  This  having  been  done,  the  Auditor  entered  the  territory  so  attached 
upon  the  tax-lists  of  the  respective  districts  for  1878,  and  levied  special  school  tax 
thereon.  To  this  objection  was  made,  upon  the  ground  that  no  special  school  taxes 
can  be  levied  or  collected  upon  any  real  estate  situated  more  than  five  miles  dis- 
tant, or  upon  any  personal  property  taxed  to  any  person  residing  in  such  school- 
district,  and  more  than  five  miles  distant  from  the  school-house,  etc.  See  chapter 
20,  Laws  1875.  This  objection  is  well  taken  by  those  residing  outside  of  the  limit, 
provided  the  act  of  1875  is  still  in  force.  I  am  of  opinion  that  it  is  not  in  force, 
and  hence  the  objection  is  untenable.  The  act  of  1877,  "to  establish"  and  maintain 
a  system  of  public  schools  in  the  State  of  Minnesota,"  was  designed  to  supersede 
all  other  acts  upon  that  subject.  It  expressly  repeals  all  acts  and  parts  of  acts  in- 
consistent with  it.  It  was  provided  in  the  act  of  1875  that  no  school-district 
should  include  a  larger  territory  than  thirty-six  square  miles.  That  act  I  construed 
at  the  time  to  be  prospective  in  its  operation;  that  is,  as  not  affecting  existing  dis- 
tricts. But,  for  the  purposes  of  this  decision,  it  is  immaterial  whether  such  con- 
struction was  correct  or  not.  The  second  proviso  to  section  17,  c.  1,  act  of  1877, 
clearly  authorizes  the  annexaticJn  of  additional  territory  in  the  cases  therein  pro- 
vided. In  such  cases  the  limitation  contained  in  the  section  proper  does  not  ap- 
ply. When  territory  attaches  by  virtue  of  that  proviso,  it  becomes  incorporated 
into  and  a  part  of  the  district  to  which  it  is  attached  for  all  purposes.  The  general 
scope  of  the  act  of  1877  is  in  direct  conflict  with  that  portion  of  the  act  of  1875  un- 
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der  which  exemption  is  claimed  in  this  case.  The  legal  voters  of  school-clistricts, 
lawfully  assembled,  shall  have  power,  by  a  majority  of  the  votes  of  those  pres- 
ent, to  vote  an  amount  of  money  to  be  raised  by  a  tax  on  the  taxable  property  of 
the  district.  The  tax  so  voted  must  be  reported  by  the  District  Clerk  to  the  Auditor, 
and  he  must  levy  the  same  upon  the  real  and  personal  property  of  the  district,  not 
in  part  of  the  district.  If  the  law  as  it  stands  is  likely  to  work  a  hardship,  then  it 
should  be  amended. 
St.  Paul,  February  3d,  1879.  GEO.  P.  WILSOIST,  Atty.  Gen. 


O.  C.  Gregg,  Esq. : 

Deae  Sir:  The  State  Auditor  has  handed  to  me  your  letter  of  February  1st,  in  , 
which  you  state  that  "A.  purchased  at  tax  sale  lots  1  and  2,  for  years  1873  and  1874. 
B.  purchased  same  lots  for  1875.  B.  then  redeemed  from  A.,  and  C,  the  owner,  re- 
deemed from  B. ;  that  is,  from  sale  for  tax  of  1875.  Question.  Does  B.  lose  the 
amount  paid  A.  for  redemption  from  1873  and  1874  sales  ?  "  B.  doubtless  redeemed 
to  protect  his  subsequent  purchase,  and  did  so  at  his  peril.  He  has  no  remedy.  C. 
had  a  right  to  redeem  from  sale  for  1875  tax  by  paying  amount  of  said  sale  and  in- 
terest, and  subsequent  taxes.  You,  as  Auditor,  could  not  impose  the  condition  that 
he  pay  the  amount  paid  by  B.  to  A.  If,  instead  of  B.,  a  stranger — that  is,  one  hav- 
ing no  interest — had  redeemed  from  A.  to  prevent  his  (A.'s)  tax  title  from  maturing, 
the  case  would  have  stood  in  no  different  light  from  what  it  does  now. 

St.  Paul,  February  10th,  1879.  GEO.  P.  WILSON",  Atty.  Gen. 


;S.  J.  Willard,  Esq.,  County  Auditor: 

Dear  Sir:  The  State  Auditor  has  requested  me  to  write  to  you  concerning  the 
provisions  of  section  37,  c.  6,  Laws  1877.  This  section  has  been  considered  of 
doubtful  validity,  and  for  that  reason  it  has  been  generally  ignored  by  certificate  hold- 
ers. A  purchase  at  a  tax  sale  is  clearly  a  contract.  Gooley,  Tax'n,  370.  ]!fo  subse- 
quent statute  can  impart  new  terms  into  the  contract,  or  add  to  those  before  ex- 
pressed. Gooley,  Tax'n,  370;  Bobinson  vs.  Howe,  13  "Wis.  341.  These  reasons  for 
ignoring  the  statute  in  question  would  not  apply,  of  course,  to  sales  made  in  1877. 
But  was  not  this  section  repealed — not  in  express  terms,  but  by  implication — by 
chapter  1,  Laws  1878?    It  is  not  necessarily  inconsistent  with  the  law  of  1878;  but 

I  understand  the  rule  to  be  that  even  when  two  acts  are  not  in  express  terms  re- 
pugnant, yet,  if  the  latter  act  covers  the  whole  subject  of  the  first,  and  embraces 
new  provisions  showing  that  it  was  intended  as  a  substitute  for  the  old  act,  it  will 
■operateasarepealof  that  act.     Goodnovs.  Oshkosh,  13  Wis.  127, 130;  U.S.  vs.  Lynen, 

II  Wall.  88,92;  Norris  vs.  Coweller,  13  How.  427^29;  Blakeman  vs.  Dolan,  50Ind. 
194. 

Chapter  1,  Laws  1878,  was  intended  as  a  revision  of  the  whole  subject,  and  as  a 
substitute  for  all  other  acts  upon  that  subject.  Some  provisions  of  the  old  law  are 
omitted,  and  some  new  provisions  are  added.  Now,  if  those  old  provisions  are  still 
in  force,  except  wherein  there  is  a  clear  conflict  between  the  old  and  the  new,  we 
have  a  pretty  jumble,  and  perpetual  litigation  will  follow.  I  am  not  aware  that  the 
section  referred  to  has  been  before  the  courts,  or  has  been  passed  upon  by  any  one 
in  authority.     I  do  know  that  it  has  been  generally  ignored. 

St.  Paul,  February  10th,  1879.  GEO.  P.  WILSOIS",  Atty.  Gen. 


B.  Sampson,  Esq. : 

Dbae  Sir  :  In  your  favor  of  the  sixteenth  ult.  you  state  that  you  were  elected 
Clerk  of  District  Court  of  Polk  county  at  the  general  election  of  1878;  that  until 
the  act  of  last  winter,  providing  for  a  term  of  court  in  Polk  county,  it  was  at- 
tached to  Clay  county  for  judicial  purposes ;  that  there  is  a  question  raised  now  as 
to  the  legality  of  your  election.    In  1873  Polk  county  was  declared  to  be  a  duly  or- 
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ganized  county,  with  all  the  rights,  powers,  etc.,  of  other  legally  organized  counties 
of  the  State.  Being  a  duly  organized  county,  the  people  of  that  county  had  a  right 
to  elect  a  full  complement  of  county  officers,  which  would  include  the  Clerk  of  the 
District  Court,  unless,  under  the  circumstances,  the  election  of  the  last-named  officer 
was  prohibited  by  the  constitution,  to-wit,  section  10  of  article  6,  which  reads  as 
follows:  "There  shall  be  elected  in  each  county  where  District  Courts  shall  be  held, 
one  Cierli  of  said  court,  whose  qualification,  duties,  and  compensation  shall  be  pre- 
scribed by  law,  and  whose  term  of  office  shall  be  four  years."  This  provision  en- 
joins a  duty.  It  contains  no  negative  terms,  and  is  prohibitory.  It  would  there- 
fore be  competent  for  the  Legislature  to  provide  for  the  election  of  Clerks  in 
organized  counties,  although  the  same  maybe  attached  to  other  counties  for  judicial 
purposes.  This  provision  is  made  in  the  General  Statute  pertaining  to  county  offi- 
cers. When  we  come  to  consult  subsequent  statutes  relating  to  this  matter,  we 
find  certain  statutes  which  seem  to  confirm  the  view  I  have  taken,  and  others  ap- 
parently against  it.  Those  supporting  my  view  are  section  32,  tit.  3,  o.  64,  Gen.  St. ; 
the  proviso  to  section  33,  same  chapter,  being  chapter  81,  Laws  1873;  sections  2,  4, 
5, 0,112,  Gen.  Laws  1867.  And  those  contra  are  section  33  aforesaid,  proper;  section 
1,  c.  112,  aforesaid ;  and  chapter  82  of  the  General  Laws  of  1873.  See,  also,  16  Minn. 
518.  To  my  mind  it  is  difficult  to  reconcile  the  several  sections  and  acts  referred 
to.  I  have  not  seen  the  act  detaching  your  county  from  Clay,  but  suppose  it  is  in 
the  usual  form.  In  view  of  the  provision  of  chapter  82,  Laws  1873,  and  to  relieve 
you  fi-om  doubt,  I  would  suggest  that  Judge  Stearns  supplement  your  election  by 
appointing  you  as  Clerk  of  Polk  county,  under  the  last-named  act.  Then,  however, 
the  question  would  arise  as  to  the  tenure  of  your  office.  If  you  hold  by  virtue  of 
your  election,  your  term  is  four  years ;  if  by  virtue  of  your  appointment,  then  only 
until  your  successor  is  elected  and  qualified. 
St.  Paul,  March  19th,  1879.  GEO.  P.  WILSOIf,  Atty.  Gen. 


John  Little,  Esq. : 

Deak  Sik:  Yours  received.  Tou  state  that  at  your  annual  meeting  in  1878  the 
legal  voters  of  your  district  voted  to  have  five  months'  winter  school,  and  for  that 
purpose  you  raised  by  special  tax  the  sum  of  $300 ;  that  the  trustees  refuse  to  let 
you  have  a  school.  By  section  24  of  the  school  law  it  is  provided  that  the  trustees 
"shall  provide  a  school  in  each  year  for  the  entire  term  for  which  a  school  was  or- 
dered and  funds  provided  by  the  district."  Section  31  provides  that  the  trustees 
shall  provide  all  things  necessary  for  the  school-house  during  all  the  time  a  school 
shall  be  taught  therein,  etc.  If  the  district  furnished  the  necessary  means,  the  duty 
of  the  trustees  in  the  premises  was  plain,  and  they  brought  themselves  within  the 
penalty  provided  in  section  86  of  the  school  law.  I  refer  to  the  language  in  said 
section,  "and  serve  therein  faithfully."  This  is  not  very  specific,  but  it  is  the  only 
section  providing  a  penalty  that  approaches  the  case.  A  County  Attorney  is  charged 
with  the  prosecution  of  such  cases,  (section  93,)  and  complaint  must  be  made  to 
him.    No  one  has  authority  to  remove  the  officers. 

St.  Paul,  March  26th,  1879.  GEO.  P.  WILSON",  Atty.  Gen. 


J.  W.  Servius,  Esq. : 

Dear  Sie:  In  your  favor  of  the  twenty-first  inst.  you  request  my  opinion  as  to 
the  manner  in  which  costs  in  criminal  cases  before  Justices  of  the  Peace  should  be 
presented  to  the  county  for  payment.  Under  the  provisions  of  chapter  27,  Laws 
1869,  each  person  preferring  a  claim  against  the  county  for  fees  should  file  an  item- 
ized bill,  duly  verified;  that  is,  verified  in  the  manner  prescribed  in  said  chapter. 
With  reference  to  the  fees  of  Town  Clerks  for  returning  births  and  deaths,the  law  fixes 
their  compensation  at  25  cents  for  each  death  reported,  but  does  not,  as  I  can  find,  pro- 
vide for  the  Clerk  of  the  District  Court  certifying  the  amount  due  to  Town  Clerks  to 
the  County  Auditor.  Their  claims  should  therefore  be  presented  and  allowed  as  other 
claims  are  presented  and  allowed,  in  which  the  precise  amount  is  not  fixed  by  law,  or 
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authorized  to  be  fixed  by  some  other  person  or  tribunal.  Section  123  of  chapter  8  of 
the  General  Statutes  was  amended  last  winter  by  incorporating  the  word  "precise"  in 
the  section  before  the  word  "amount,"  in  fourth  line  of  section.  As  the  precise 
amount  of  the  County  Superintendent's  salary  is  fixed  by  the  County  Board,  the 
County  Auditor  can  draw  his  warrant  for  the  amount  due  him,  without  further 
allowance. 
Si.  Paul,  March  26th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Gr.  L.  Larson,  Esq.: 

Dear  Sir:  I  have  your  favor  of  the  twenty-second  inst.  It  has  been  held  by 
our  supreme  court  (6  Minn.  204)  that  the  provisions  of  section  101,  e.  8,  Gen.  St., 
(amended  1870,  c.  44;  1873,  c.  75,)  confer  authority  upon  Boards  of  County  Commis- 
sioners to  issue  bonds  for  the  erection  of  court-houses;  or,  at  least,  the  provisions 
of  this  section,  in  connection  with  the  general  authority  in  county  matters,  linances, 
etc.,  given  to  County  Boards  by  the  provisions  of  said  chapter  8,  confer  such  author- 
ity. I  speak  of  bonds  instead  of  county  warrants,  for  the  reason  that  under  the 
limitations  in  the  tax  law  of  1878,  §§  49  and  114,  (especially  the  latter,)  it  might  be 
necessary  to  extend  the  time  of  payment  several  years,  and  thus  keep  within  such 
Umitations.  You  would  have  to  levy  sufficient  each  year  to  meet  a  proportionate 
part  of  the  principal,  and  the  annual  interest  on  the  bonds.  If  the  bonds  run  10 
years,  you  would  have  to,  or  ought,  at  least,  to  levy  a  tax  each  year  equal  to  one- 
tenth  of  the  principal,  (besides  the  annual  interest,)  thus  creating  a  sinking 
fund  sufficient  to  take  up  the  bonds  when  due.  The  Board  should  first  decide 
upon  plans  and  specifications,  and  then  let  the  contract  to  the  lowest  responsible  bid- 
der. The  bonds  would  be  negotiable,  drawing  probably  10  per  cent,  interest.  These 
could  easily  be  disposed  of  if  issued  according  to  law.  The  salary  of  the  County 
Auditor  is  regulated  by  the  value  of  the  property  in  the  county,  as  fixed  by  the  State 
Board  of  Equalization  for  the  preceding  year,  but  the  provisions  of  the  entire  sec- 
tion fixing  salary  shows  that  only  taxable  property  is  here  meant,  and  therefore  ex- 
empt property  should  be  excluded. 

St.  Paul,  March  27th,  1879.  GEO.  P.  WILSOiq",  Atty.  Gen. 


J.  E.  Kirby,  Esq.,  Judge  of  Probate: 

Dear  Sir:  I  have  yours  of  the  twenty-ninth  inst.,  in  which  you  inquire:  First, 
are  Judges  of  Probate  entitled  to  any  fees  for  examining  and  sending  insane  per- 
sons to  hospitals  for  insane;  and,  second,  are  County  Auditors  entitled  to  fees 
while  on  Board  of  Audit  and  Canvassing  Board? 

The  salaries  of  Judges  of  Probate  are  fixed  on  basis  of  population  by  chapter  37, 
Gen.  Laws  1875,  as  amended  by  chapter  60,  Gen.  Laws  1877.  The  salary  as  so  fixed 
covers  his  entire  compensation  in  the  line  of  his  official  duty.  He  is  allowed  to 
charge  for  acknowledgment,  and  oaths  administered  outside  his  probate  duties.  By 
reference  to  the  law  relative  to  committing  insane  it  will  be  seen  the  Judge  of  Pro- 
bate is  expressly  excluded  from  receiving  any  fees  for'  his  services  in  that  behalf. 

With  reference  to  your  second  question,  the  law  does  provide  for  fees  to  the 
County  Auditor  for  his  acting  on  the  County  Canvassing  Board,  and  also  upon  the 
County  Board  of  Audit ;  but  his  compensation  is  fixed  by  chapter  120,  §  1,  Gen.  Laws 
1877,  wherein  it  is  expressly  provided  that  all  moneys  received  by  the  Auditor  as 
fees  in  excess  of  the  amounts  allowed  by  that  act  shall  be  paid  into  the  revenue  fund 
of  the  county  at  the  end  of  each  year. 

St.  Paul,  March  31st,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 

25 


386  OPINIONS    OF    THE 

Hon.  H.  M.  Knox,  Public  Examiner : 

Deae  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of  the 
twenty-ninth  ult.  You  ask :  "  What  constitutes  a  loan  of  the  public  funds  prohib- 
ited under  Bissell ,  p.  230,  §  69 ;  p.  998,  §  95  ?"  Subdivision  1  of  section  1  of  chapter  4  of 
the  General  Statutes  provides  that  "  words  and  phrases  shall  be  construed  according 
to  the  common  and  approved  usage  of  the  language."  The  term  "loan"  is  not  used 
in  the  sections  referred  to  in  any  technical  sense,  but  must  be  construed  by  the  stat- 
utory rule  just  quoted.  Any  attempt  on  my  part  to  define  the  term  "loan,"  as 
commonly  understood,  (for  your  benefit,)  would  be  time  and  labor  wasted.  In  con- 
nection, however,  with  said  query,  you  inquire:  ""Would  the  following  items,  if 
found  in  a  County  Treasurer's  hands  and  claimed  as  part  of  his  cash,  be  sufficient 
evidence  of  loaning  the  public  funds,  viz. : 

Memorandum  receipts  of  private  parties  or  firms. 

Due-bills  "         " 

Tax  receipts,  "         " 

Checks  and  drafts  "         "  "         " 

Wheat  tickets  "         "  "         " 

1st.  Memorandum  receipts.  The  term  "memorandum"  is  used,  I  suppose,  to 
distinguish  the  receipts  referred  to  from  receipts  which  the  Treasurer  is  authorized 
and  required  to  take  in  disbursing  public  funds,  and  if  taken  by  the  Treasurer  as 
an  evidence  of  indebtedness  from  private  parties  or  firms,  and  claimed  as  a  part  of 
his  cash,  would  furnish  conclusive  proof  against  the  Treasurer  upon  a  charge  of 
unlawfully  loaning  the  public  funds. 

2d.  Due  bills.  The  same  may  be  said  of  these.  The  law  makes  no  provision 
for  Treasurers  taking  due-bills  from  private  parties  or  firms,  or  anybody,  and  if 
found  in  liis  hands  and  claimed  as  cash,  would  be  very  strong  evidence  against  him 
of  improper  disposition  of  the  public  funds  in  his  hands. 

3d.  Tax  receipts.  The  Treasurer  is  accountable  for  the  money  evidenced  by  the 
tax  receipts,  and  his  refusal  or  inability  to  account  for  the  same  upon  proper  demand 
would  be  evidence  against  him  of  a  conversion  of  such  funds  to  his  own  use. 

4th.  Checks  and  drafts.  These  might  or  might  not  be  evidence  against  the  Treas- 
urer of  a  loan  of  the  public  funds,  depending  upon  circumstances.  The  Treasurer 
has  no  right  to  receive  anything  in  payment  of  taxes  save  lawful  money,  and  orders 
drawn  upon  funds  in  accordance  with  section  57  of  the  tax  law.  And  yet  resident 
and  non-resident  tax-payers  often  pay  their  taxes  in  drafts  and  checks.  The  Treas- 
urer takes  them  in  payment,  hut  at  his  own  risk.  He  is  accountable  for  the  cash; 
he  can  not  claim  such  checks  and  drafts  as  a  part  of  his  cash. 

5th.  Wheat  tickets.  I  cannot  conceive  what  the  Treasurer  has  to  do  with  wheat 
tickets  in  his  official  capacity ;  or,  rather,  how  he  can  have  anything  to  do  with  them 
in  such  capacity.  To  invest  public  money  in  wheat  would  be  an  act  of  embezzle- 
ment. To  loan  public  money  on  wheat  tickets,  as  collateral,  would  be  an  act  of  em- 
bezzlement. The  presence  of  such  tickets  and  claim  by  the  Treasurer  as  a  part  of 
his  cash,  would  be  strong  evidence  that  he  had  done  one  or  the  other  of  the  acts 
named.  Instead  of  the  funds,  he  produces  the  wheat  tickets,  and  the  presumption 
would  be  that  he  had  converted  the  money  to  his  own  use.  Certificates  of  deposit 
in  the  individual  name  of  the  Treasurer,  or  deposited  by  other  parties  to  their  own 
credit  or  order,  or  to  that  of  any  other  person  or  firm,  and  indorsed  in  blank,  or  to 
the  order  of  any  other  person  than  the  Treasurer  officially,  cannot  be  considered  as 
public  funds,  and  cannot  be  so  counted  unless  the  public  money  is  deposited  in  ac- 
cordance with  the  law  upon  that  subject,  (to-wit,  the  Law  of  1873.)  Treasurers, 
when  called  to  account  by  those  having  authority  in  that  behalf,  must  produce  the 
money,  if  required,  and  for  that  purpose  should  have  what  would  be  a  reasonable 
time,  under  the  circumstances.  It  cannot  be  expected  that  they  will  carry  the  ; 
money  about  with  them,  or  have  it  where  they  can  produce  it  at  a  moment's  notice. 
If  they  have  deposited  the  same  as  the  money  of  the  county,  or  in  the  name  of  the 
Treasurer,  as  such  officer,  and  have  a  certificate  of  deposit  to  that  effect,  such  cer- 
tificate might  or  might  not  be  satisfactory,  and  the  production  of  the  money  waived. 
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depending  altogether  upon  the  standing  and  responsibility  of  the  person  or  corpora- 
tion making  the  certificate.  A  Treasurer  has  no  right  to  loan  or  deposit  money 
upon  interest,  except  it  be  done  in  pursuance  of  the  act  heretofore  referred  to;  but, 
if  he  shall  do  so,  I  have  no  doubt  the  interest  accruing  would  belong  to  the  county, 
and  not  to  the  Treasurer.  In  other  words,  he  cannot  profit  by  his  own  wrong.  To 
convert  such  interest  to  his  own  use  would  be  embezzlement.  A  credit  of  interest 
to  a  Treasurer's  account  on  the  books  of  a  bank,  with  no  corresponding  credit  to 
the  county  on  the  Treasurer's  books,  would  be  evidence  of  embezzlement;  so,  like- 
wise, would  a  certificate  of  deposit,  drawn  with  interest,  and  not  afterwards  found 
in  the  Treasury,  and  no  interest  credited  to  the  county.  10  Mich.  54. 
St.  Paul,  April  1st,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


W.  T.  Lambert,  Esq.: 

Dear  Sir:  I  have  your  favor  of  yesterday,  in  which  you  inquire  whether  there 
is  a  county  road  fund  as  distinguished  from  the  general  county  fund.  There  is 
not.  The  appropriations  by  County  Commissioners  for  road  purposes  are  made 
out  of  the  general  fund.  See  section  56  of  the  road  law,  and  section  49  of  the  tax 
law.    See,  also.  Board  of  Com'rs  vs.  Nettleton,  22  Minn.  356. 

St.  Paul,  April  8th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


C.  C.  Kinsman,  Esq.,  Co.  Atty. : 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  seventh  inst.,  in  which  you  ask 
"whether  County  Commissioners  can  take  for  their  services,  while  employed  in 
transacting  county  business,  a  greater  fee  than  three  dollars  a  day,  or  for  more  than 
20  days  in  any  one  year,  with  travel,  as  provided."  The  compensation  of  County 
•Commissioners,  if  fixed  by  section  92  of  chapter  8  of  the  General  Statutes,  as  amended 
by  section  1  of  chapter  44  of  the  General  Laws  of  1873,  and  is  limited  as  indicated  by 
your  question.  While  the  road  law  and  the  law  for  the  relief  of  the  poor  impose 
certain  duties  upon  the  Commissioners,  neither  act  makes  any  provision  for  com- 
pensation for  such  services,  nor  is  there  any  provision  for  compensation  to  the  Com- 
missioners made  anywhere  that  I  can  find  for  the  ofiicial  services,  except  in  section 
92,  aforesaid.  Their  compensation,  therefore,  cannot  exceed  $60  in  any  one  year, 
and  mileage,  as  fixed  by  said  section  92.  I  believe  it  is  customary  to  audit  and  allow 
necessary  disbursements  in  and  about  the  public  business. 

St.  Paul,  April  8th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb: 

Dear  Sir:  Referring  to  the  communication  of  W.  E.  Hale,  Esq.,  County  At- 
torney of  Hennepin  county,  of  date  April  21st,  inquiring  whether  certain  prop- 
erty therein  described,  and  used  for  school  purposes,  is  exempt  from  taxation  un- 
der section  5  of  the  tax  law.  I  am  of  opinion  that  the  same  is  not  exempt  from 
taxation.  If  within  the  letter,  it  is  not  within  the  spirit  of  the  law.  But  I  am 
of  opinion  that  it  is  not  within  the  letter.  The  school  referred  to  is  a  private 
school.  It  is  supported  by  tuition  fees,  and  is  not  open  to  all  (of  the  same  class) 
upon  equal  terms.  The  person  in  charge,  so  far  as  appears,  can  say  who  shall  and 
who  shall  not  be  admitted  to  the  school,  and  the  terms  of  such  admission.  It  was 
•designed,  evidently,  for  a  select  school,  and  is  a  select  or  priv-ate  school,  and  not  a 
public  school,  in  the  statutory  sense.  It  is  not,  to  be  sure,  operated  for  pecuniary 
profit,  but  was  and  is  designed  to  be  self-supporting.  After  paying  expenses, 
whatever  profit  there  may  be  goes  to  the  person  in  charge.  The  fact  that  the 
building  in  which  the  school  is  held,  and  the  ground  upon  which  the  same  is  situ- 
ated, is  the  property  of  a  corporation  formed  under  the  General  Statutes,  would 
not  make  said  property  public  school  property,  .or  the  school  held  therein  a  public 
school.    If  owned  by  the  person  in  charge,  instead  of  a  corporation,  such  person 
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might,  with  equal  propriety,  claim  such  property  to  be  exempt.  If  the  claim  be 
good  in  this  case,  there  are  hundreds  of  private  and  select  schools  in  the  State, 
in  all  of  which  the  same  claim  can  be  made.  In  my  judgment  there  is  no  ground 
for  considering  this  school  an  institution  of  purely  public  charity.  It  is  not  sup- 
ported by  voluntary  contributions  or  donations,  but  by  tuition  f^es  paid  by  those 
patronizing  the  school.  I  think  you  should  decide  the  property  in  question  to  be 
taxable,  and  if  we  have  misconstrued  the  law  those  interested  can  have  a  speedy 
remedy. 
St.  Paul,  April  8th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


A.  W.  Kimball,  Esq.,  Clerk  of  District  Court : 

I  am  in  receipt  of  your  favor  of  the  twenty-fourth  inst.,  in  which  you  inquire, 
"At  what  stage  in  the  proceedings  for  the  enforcement  of  delinquent  taxes  upon 
real  estate  should  the  Clerk's  and  printer's  fees  be  charged?"  These  charges  are  for- 
mally made  and  entered  by  the  Clerk  at  the  time  of  the  entry  of  judgment,  under 
section  76  of  the  tax  law.  But  these  may  attach  and  become  proper  charges  against 
delinquents  desiring  to  pay  prior  to  that  date.  For  instance,  the  printer's  fee  would 
be  a  proper  charge  at  any  time  after  the  list  had  gone  into  the  hands  of  the  printer 
for  publication .  In  any  event,  after  the  first  publication.  The  Clerk' s  fee  would  be  a 
proper  charge  at  any  time  after  the  return  of  the  list,  as  provided  in  section  71  of 
the  tax  law.  He  is  entitled  to  12  cents  per  description  for  all  his  services  to  and 
including  the  entry  of  judgment.  The  fee  cannot  be  prorated — cannot  be  divided. 
He  is  entitled  to  all  or  none.  Having  made  the  list  and  notice,  returned  the  same 
to  the  Auditor,  he  has  a  proper  charge  against  the  county,  and  the  measure  of  such 
compensation  is  12  cents  per  description.     The  county  should  be  reimbursed. 

St.  Paul,  April  26th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb: 

Dear  Sik:  I  have  your  letter  of  recent  date,  inclosing  communication  of  C.  E. 
Clark,  of  Granite  Falls,  who  inquires:.  1st.  Whether  real  estate  assessed  by  the  acre 
last  year,  and  subsequently  divided  into  town  lots,  platted,  and  plat  put  on  record,  can 
be  reassessed  this  year,  etc.  I  am  of  opinion  that  this  question  should  be  answered 
in  the  negative.  The  tax  law  (section  6)  provides  that  all  real  property  shall  be  as- 
sessed every  even-numbered  year,  with  reference  to  its  value  on  the  first  day  of  May 
preceding  the  assessment,  and  all  real  estate  becoming  taxable  any  intervening 
year,  shall  be  listed  and  assessed  with  reference  to  its  value  on  the  first  day  of  May 
of  that  year.  Hence,  real  estate,  whether  in  acres  or  town  lots,  listed  and  assessed 
in  1878,  cannot  be  reassessed  this  year.  The  fact  that  certain  real  property  as- 
sessed in  government  subdivisions  has  since  been  platted  and  laid  out  as  a  town, 
does  not  necessarily  increase  the  value  of  such  property:  and,  if  it  did,  there  is  no 
authority  for  reassessing  it  this  year.  Such  platting  is  not  an  improvement  sus- 
ceptible of  taxation. 

St.  Paul,  May  3d,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


D.  B.  Searle,  Esq. : 

Dear  Sib:  Tour  favor  of  the  tenth  inst.  received,  and  in  reply  would  say  that 
my  understanding  is  that  all  judgments  under  the  law  of  1874,  and  prior  to  the 
amendment  made  in  1877,  reducing  the  rate  of  interest  to  1^  per  cent.,  would  bear 
interest  at  2  per  cent,  per  month;  that  is,  in  all  cases  of  sale  to  actual  purchasers, 
or  where  the  right  of  the  State  was  assigned.  I  have  so  ruled  on  the  strength  of 
Judge  Mitchell's  decision,  "that  a  purchase  at  a  tax  sale  is  clearly  a  contract  made 
under  the  law  as  it  then  existed,  and  upon  the  terms  prescribed  by  law ;  that  no 
subsequent  statute  can  import  new  terms  into  the  contract,  and  any  statute  attempt- 
ing to  do  so  would  be  in  violation  of  section  10  of  article  5  of  the  Federal  Consti- 
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tution,  and  section  11  of  article  1  of  the  State  Constitution;  its  effect  being  to 
impair  the  obligation  of  contracts." 

With  reference  to  your  last  question,  tax-payers  have  all  of  the  thirty-first  of  May 
to  pay  their  taxes  in.  But  if  lists  were  returned  on  the  31st,  and  payment  should 
be  made  that  day,  such  pieces  could  be  stricken  off,  and  the  Auditor  could  file  with 
the  Clerk  the  list  of  such  lands  as  were  actually  delinquent  on  June  1,  1879. 

St.  Paul,  May  12th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


To  the  Honorable  the  High  School  Board: 

Gentlemen:  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of  this 
date,  referring  to  the  act  for  the  encouragement  of  higher  education,  approved  March 
9,  1878,  as  amended  by  act  approved  March  8,  1879,  and  requesting  my  opinion 
upon  the  following  questions,  to- wit :  First,  ilave  the  High  School  Board  any  dis- 
cretion in  selecting  the  schools  to  be  aided,  or  must  they,  beginning  at  the  top  of 
the  list  of  schools  applying,  accept  those  schools  which  have  complied  with  section 
3  of  said  act?  Second.  Can  the  Board  lawfully  divide  the  $20,000  appropriated, 
using  one-half  this  year  and  one-half  next  year? 
Sections  2,  3,  and  5  of  the  act  referred  to  read  as  follows: 

"Sec.  2.  Any  public,  graded  school  in  any  city  or  incorporated  village,  or  town- 
ship organized  into  a  district  under  the  so-called  township  system,  which  school 
shall  give  preparatory  instruction  according  to  the  terms  and  provisions  of  this  act, 
and  shall  admit  students  of  either  sex  from  any  part  of  the  State  without  charge 
for  tuition,  shall  be  entitled  to  receive  pecuniary  aid  as  hereinafter  specified:  pro- 
vided, however,  that  no  such  school  shall  be  required  to  admit  non-resident  pupils 
unless  they  shall  pass  an  examination  in  all  the  branches  prescribed  by  law  as  a  re- 
quisite to  a  third-grade  county  certificate,  except  algebra,  plane  geometry,  and  the 
tlieory  and  practice  of  teaching. 

"Sec.  3.  The  said  Board  shall  require  of  schools  applying  for  such  pecuniary  aid 
as  prerequisite  to  receiving  such  aid,  compliance  to  the  following  conditions,  to- 
wit:  First.  That  there  be  regular  and  orderly  courses  of  study,  embracing  all  the 
branches  prescribed  as  prerequisite  for  admission  to  the  collegiate  department  of 
the  University  of  Minnesota,  not  lower  than  the  third  or  sub-freshman  class.  Sec- 
ond. That  the  said  schools  receiving  pecuniary  aid  under  this  act  shall  at  all  times 
permit  the  said  Board  of  Commissioners,  or  any  of  them,  to  visit  and  examine  the 
classes  pursuing  the  said  preparatory  courses." 

'  "Sec.  5.  That  said  Board  shall  receive  applications  from  such  schools  for  aid  as 
herein  provided,  which  applications  shall  be  received  and  acted  upon  in  the  order 
of  their  reception.  The  said  Board  shall  apportion  to  each  of  said  schools  which 
shall  have  fully  complied  with  the  provision  of  this  act,  and  whose  application  shall 
have  been  approved  by  the  Board,  the  sum  of  four  hundred  dollars  ($400)  in  each 
year:  provided,  that  the  total  amount  of  apportionments  and  expenses  under  this 
act  shall  not  exceed  twenty  thousand  dollars  ($20,000)  in  any  one  year,  and  no  appor- 
tionment shall  be  paid  to  any  school  under  this  act  prior  to  the  close  of  the  school 
year  in  one  thousand  eight  hundred  and  seventy-nine,  (1879.)  The  sum  of  twenty 
thousand  dollars  ($20,000)  is  hereby  appropriated,  to  be  paid  out  of  any  moneys  in 
the  treasury  not  otherwise  appropriated,  for  the  purpose  of  this  act,  which  amount, 
-or  so  much  thereof  as  shall  be  necessary,  shall  be  paid  upon  the  warrants  of  said 
Board  upon  the  State  Auditor." 

_  It  will  be  observed  that  all  public  graded  schools,  of  the  class  described  in  sec- 
tion 2,  shall  be  entitled  to  pecuniary  aid,  as  specified  in  section  5,  provided  such 
schools  have  regular  and  orderly  courses  of  study,  embracing  all  the  branches  pre- 
scribed as  prerequisite  for  admission  to  the  collegiate  department  of  the  University 
of  Minnesota,  not  lower  than  the  third  or  sub-freshman  clasS'.  Section  5  then  pre- 
scribes that  the  Board  shall  receive  applications  from  such  schools  for  aid ;  and  that 
said  applications  shall  he  received,  and  acted  upon,  in  the  order  of  their  reception; 
and  the  Board  shall  apportion  to  each  of  said  schools,  whose  applications  are  ap- 
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proved,  the  sum  of  $400  in  each  year.  The  State,  by  this  act,  offers  pecuniary  aid 
to  a  certain  class  of  schools  in  the  State.  It  does  not  discriminate  between  schools 
in  said  class,  except  to  say  that  they  shall  be  served  in  the  order  of  their  application. 
In  my  judgment,  the  act  does  not  invest  the  Board  with  any  discretionary  powers, 
in  the  respect  named.  They  must  "receive  and  act  upon  applications  in  the  order 
of  their  reception."  If  the  Board  can  depart  from  this  order  on  account  of  loca- 
tion, or  for  any  other  reason,  then  the  portion  of  the  statute  just  quoted  has  no  sig- 
nificance. It  is  a  well-settled  rule  of  construction  of  statutes,  that  force  and  effect 
must  be  given  to  every  part  of  the  statute,  if  possible.  It  would  have  been  wise, 
doubtless,  to  have  given  the  Board  the  power  to  make  selections,  provided  the  ap- 
propriation is  insufficient  to  grant  the  prescribed  aid  in  all  cases,  (which  does  not 
appear  to  be  the  case,)  in  order  to  better  subserve  the  cause  of  higher  education; 
but  very  clearly  such  power  has  not  been  granted.  To  receive  and  act  upoti  appli- 
cations in  the  order  of  their  reception,  means  something  more  than  simply  to  in- 
dorse the  approval  of  the  Board  on  such  applications.  It  means  pecuniary  aid  shall 
be  granted  on  said  order.  The  indorsement  of  such  approval  carries  with  it  the 
right  to  such  aid,  provided  the  appropriation  has  not  been  exhausted  by  previous 
applications. 

Referring  to  the  second  question:  If  the  Board  cannot  discriminate  in  the  respect 
heretofore  named,  it  seems  to  me  it  cannot  discriminate  by  dividing  the  fund  and 
granting  aid  to  only  a  certain  number  of  schools,  to  the  exclusion  of  the  balance, 
in  order  to  cover  the  year  1880,  for  which  year,  by  an  omission,  the  Legislature 
failed  to  make  an  appropriation.  This  act  was  designed  to  supplement  our  State 
educational  system,  and,  doubtless,  intended  to  be  perpetual.  Hence,  I  say,  by 
an  omission  the  Legislature  failed  to  make  an  annual  appropriation.  This  is  ap- 
parent, also,  from  the  context.  Whoever  drew  the  act  in  question  evidently  for- 
got that  we  have  now,  or  will  have  hereafter,  only  biennial  sessions  of  the  Legis- 
lature. But  this  omission,  in  my  judgment,  will  not  justify  the  Board  in  dividing 
the  fund  in  order  to  bridge  the  chasm,  and  thereby  exclude  certain  schools,  other- 
wise entitled  to  the  same,  from  participating  in  the  $20,000  appropriated.  The 
omission  named  will  not  dissolve  the  Board  or  abolish  the  system,  and  it  may  be 
(but  upon  this  I  express  no  opinion)  the  duty  of  the  Board  would  be  to  receive  ap- 
plications and  draw  its  warrants  upon  the  Treasury,  although  there  should  be  no 
funds  appropriated  to  meet  such  warrants,  on  the  assumption  that  in  due  time 
the  Legislature  will  supply  the  omission. 

St.  Paul,  May  12th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Geo.  D.  Green,  Esq. : 

Dj]Ae  Sie:  Your  favor  of  the  seventeenth  inst.  came  to  hand  in  my  absence. 
Women  are  not  eligible  to  the  office  of  County  Superintendent.  With  reference  to 
your  second  question,  section  73  of  the  road  law  provides  as  follows:  "In  all  town- 
ships in  this  State  in  which  no  public  roads  have  been  laid  out,  or  which  have  not 
been  organized,  the  congressional  section  line  shall  be  considered  public  roads  to  be 
open  to  the  width  of  two  rods  on  each  side  of  said  section  line,  upon  the  order  of 
the  Board  of  Supervisors,  without  any  survey  being  had,  except  where  it  may  be 
necessary  on  account  of  variations  caused  by  natural  obstacles;  subject,  however, 
to  all  the  provisions  of  this  chapter  in  relation  to  the  assessment  of  damages." 
There  is  no  other  statute  on  the  subject. 

St.  Paul,  May  24th,  1879.  GEO.  P.  WILSO:^f,  Atty.  Gen. 


R.  C.  Moore,  Esq. : 

Deae  Sir  :  Tour  favor,  inclosing  the  proceedings  of  school  district  No.  1 ,  in  Ste- 
vens county,  Minnesota,  received  and  considered.  You  desire  my  opinion  as  to 
whether  such  proceedings  were  conducted  according  to  law.  Eive  or  more  free- 
holders and  legal  voters  of  the  district  petition  to  the'  Clerk  of  the  district  in  due 
form  to  call  a  special  meeting  of  the  district  "for  the  purpose  of  raising  money  by 
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issuing  tlie  bonds  of  tlie  district  to  purchase  the  site  for  the  erection  of,  and  the 
completing  and  furnishing  of,  a  school-house  in  and  for  said  district ;  said  bonds  not 
to  exceed  in  amount  the  sum  of  five  thousand  dollars. "  Legal  notice  of  such  meet- 
ing was  given  for  October  5,  1878,  specifying  the  purpose  of  said  meeting  as  in  the 
petition.  At  such  meeting  it  was  moved  that  the  meeting  vote  by  ballot  on  the 
proposition  contained  in  the  call,  which  was  carried.  Upon  such  vote  being  taken, 
28  votes  were  cast,  viz.:  19  in  favor  of  the  proposition,  8  votes  against  the  proposi- 
tion, and  1  vote  blank.  The  necessary  two-thirds  vote  was  in  favor  of  the  proposi- 
tion, (see  section  8,  c.  2,  Sess.  Laws,)  and  it  was  declared  carried.  It  is  objected 
that  the  motion  was  indefinite  and  uncertain,  as  the  notice  contained  more  than 
one  proposition;  but  this  objection  I  think  untenable.  The  proposition  was  to  raise 
money  by  issuing  thp  bonds  of  the  district  in  a  sum  not  exceeding  $5,000,  for  cer- 
tain purposes  named  in  the  notice.  This  was  a  single,  distinct  proposition.  At  this 
meeting  the  electors  present  determined  the  rate  of  interest  at  which  said  bonds 
could  be  negotiated.  This  question  was  a  mere  incident  to  the  main  proposition, 
and  properly  determinable  by  the  meeting  under  the  notice.  (Id.  §  8.)  At  this 
point  an  adjournment  was  had  to  October  19,  1878.  Section  1,  c.  2,  of  school  law 
provides  that  the  legal  voters  of  school-districts,  when  lawfully  assembled,  not  less 
than  five  being  present,  shall  have  power,  by  majority  of  the  votes  of  those  present, 
to  adjourn  from  time  to  time.  This  statute  disposes  of  the  objection  to  the  right 
of  {ihe  meeting  to  adjourn.  At  such  adjourned  meeting  it  was  moved  and  carried 
that  the  district  pay  20  per  cent,  of  the  principal  each  year,  beginning  six  years 
from  the  time  when  the  bonds  shall  be  issued.  Section  8  of  chapter  2  of  the  school 
law  authorizes  the  issuing  of  the  orders  or  bonds  upon  certain  conditions,  and  one 
of  those  conditions  is  that  said  orders  or  bonds  shall  be  payable  in  such  amounts 
and  at  such  times,  not  exceeding  10  years,  as  the  legal  voters  shall  determine. 

It  is  contended  that  the  motion  referred  to  carried  the  payment  of  the  bonds  be- 
yond the  statutory  time — 10  years.  I  am  of  opinion  that  this  objection  is  not  well 
taken.  If  the  bonds  were  issued  of  date  September  1,  1879,  the  first  payment  of 
20  per  cent,  would  be  due  and  payable  September  1,  1885,  and  the  last,  September 
1,  1889;  that  the  language,  "beginning  six  years  from  the  time  when  the  bonds 
shall  be  issued,"  does  not  exclude  the  date  of  the  issue,  and  therefore  carry  the  pay- 
ment one  day  beyond  the  ten  years.  But,  conceding  this  to  be  so,  I  am  of  opinion 
that,  as  a  defense,  it  would  amount  to  nothing.  At  said  meeting  it  was  moved 
and  carried  that  the  meeting  select  a  school-house  site.  This  question  was  not 
properly  before  the  meeting,  and  the  vote  went  for  naught.  Xo  selection  was,  in 
fact,  made,  but  a  committee  was  appointed  to  select  a  site  and  report  to  a  subse- 
quent adjourned  meeting.  At  an  adjourned  meeting,  held  November  2,  1878,  the 
said  committee  asked  for  further  time  to  make  their  report.  This  closed  the  ad- 
journed meetings.  On  July  18,  1879,  a  special  meeting  of  the  district  was  called, 
upon  i,he  petition  of  more  than  five  freeholders  of  the  district,  "to  hear  the  report 
of  the  committee  appointed  at  the  special  meeting,  held  October  19,  1878,  and  to 
select  and  authorize  the  purchase  of  a  site  for  a  school-house,  if  thought  necessary, 
or  to  vote  upon  the  proposition  to  build  the  new  school-house  upon  the  site  of  the 
present  one,  and  to  authorize  the  purchase  of  land  adjoining,  and  to  order  the  district 
board  to  negotiate  the  bonds  voted,  and  to  proceed  forthwitii  to  build  the  school- 
house."  At  this  meeting  the  committee  referred  to  in  the  notice  reported  three 
locations  eligible.  This  committee,  of  course,  had  no  power  to  purchase  or  select  a 
site,  but  was  properly  appointed  to  collect  information  to  be  submitted  to  the  meet- 
ing. At  the  meeting  it  was  determined  by  ballot,  27  voting  for  and  22  against,  to 
purchase  four  lots,  adjoining  the  present  school-house  site,  upon  which  to  construct 
the  new  school  building. 

At  this  point  it  is  contended  that  to  select  or  designate  a  site,  or  to  enlarge  the 
present  site,  of  the  district,  it  was  necessary  that  a  majority  of  all  the  legal  votes 
of  the  district  should  have  been  cast  in  favor  of  such  selection.  In  connection  with 
this  objection  my  attention  is  called  to  the  apparently  conflicting  provisions  of  sec- 
tions 1,  2,  and  5,  of  chapter  2,  of  the  school  law,  upon  the  point  in  question.  Sec- 
tion 1  provides  that  a  majority  of  those  present  and  voting  may  designate  a  site. 
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and  raise  money  to  purchase  or  lease  a  site  for  the  school-house.  Section  5  provides 
that  the  Board  of  Trustees  shall  lease  or  purchase  such  site  as  shall  be  designated 
by  a  majority  of  the  legal  voters  of  the  district.  I  answer  this  objection  by  saying 
that  the  law  presumes  every  citizen  will  do  his  duty;  that  it  was  the  duty  of  the 
electors  of  your  district  to  be  present  at  the  said  special  meeting;  that  in  the 
eye  of  the  law  those  present  and  voting  at  said  meeting  constituted  the  elec- 
tors of  the  district;  and  refer  to  Taylor  vs.  Taylor,  10  Minn.  108,  as  an  authority 
in  point.    Atiy  other  rule  would  lead  to  interminable  confusion. 

In  vay  opinion  the  proceedings  of  your  meeting  were  legal. 

St.  Paul,  August  5th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


To  the  Honorable  the  High.  School  Board : 

I  am  in  receipt  of  your  favor  of  the  eighth  inst.,  in  w^hich  you  call  my  attention 
to  the  act  for  the  encouragement  of  higher  education  in  this  State,  and  submitting 
the  f oUovring  question :  "  Can  the  High  School  Board  apportion  to  schools  or  use 
for  its  expenses,  after  the  close  of  the  present  school  year,  the  unexpended  balance 
of  appropriation  of  twenty  thousand  dollars, 'made  by  the  Legislature  of  last  win- 
ter?" I  have  examined  the  act  referred  to  carefully,  and  am  of  opinion  that  the 
appropriation  is  absolute,  and  therefore  at  the  disposal  of  the  Board  for  the  purposes 
named  in  your  question.  My  reasons  for  this  conclusion  are  briefly  these:  By  the 
act  approved  March  9,  1878,  the  Legislature  appropriated  $9,000  to  cover  the  ex- 
penses of  your  Board,  and  to  give  to  each  school  within  the  State,  complying  with 
the  conditions  of  said  act,  the  sum  of  $400  in  each  year.  The  language  of  said  appro- 
priation is  in  the  words  following:  "The  sum  of  nine  thousand  dollars  is  hereby 
appropriated,  to  be  paid  out  of  any  moneys  in  the  treasury,  not  otherwise  appro- 
priated, for  the  purposes  of  this  act,  which  amount,  or  so  much  thereof  as  shall  be 
necessary,  shall  be  paid  upon  the  warrants  of  said  Board  upon  the  State  Auditor. " 
This  form  is  the  same  as  has  been  used  by  our  Legislature  for  a  great  many  years 
in  the  case  of  absolute  appropriations.  It  is  not  an  appropriation  for  the  current 
year,  nor  for  any  year,  but  is  a  specific  appropriation  for  specific  purposes.  The  act 
instituted  a  new  departure  in  the  educational  system  of  the  State.  It  created  a 
permanent  Board,  and  iniposed  duties  upon  said  Board  that  are,  by  the  terms  of  the 
act,  perpetual.  For  instance,  section  40  of  said  act  provides  that  the  said  Board 
shall  cause  each  school  receiving  aid  under  the  act  to  be  visited  at  least  once  in  each 
school  year.  It  was  not  known,  and  could  not  have  been  known,  to  the  Legislature, 
at  the  time  of  the  appropriation,  how  many  schools  in  the  -State  could  or  would 
be  able  to  comply  with  the  conditions  of  the  act  as  a  prerequisite  to  receiving  State 
aid.  The  examinations  made  during  the  year  1878  probably  demonstrated  that  the 
original  appropriation  was  insufficient,  and  hence,  by  act  approved  March  8,  1879, 
the  appropriation  was  increased  to  $20,000,  but  no  change  was  made  in  the  form  of 
the  appropriation.  This  I  regard  as  significant.  The  declared  purpose  of  the  act 
is  to  encourage  higher  education.  The  primary  duty  imposed  upon  the  Board  is  to 
encourage  schools  to  adopt  "regular  and  orderly  courses  of  study,  embracing  all  the 
branches  prescribed  as  prerequisite  for  admission  to  the  collegiate  department  of  the 
University  of  Minnesota."  To  bring  the  schools  up  to  this  standard  would  require 
time.  It  might  have  been  reasonably  supposed  that  during  the  year  1878,  few,  if 
any,  of  the  schools  would  be  in  position  to  claim  State  aid.  That  this  may  have 
been  in  the  minds  of  the  members  may  be  inferred  from  the  fact  that  the  act  pro- 
vides that  "no  apportionment  should  be  paid  to  any  school  prior  to  the  close  of  the 
schoo;  year  in  1879. "  But  suppose  it  had  been  found  by  inspection  that  none  of  the 
schools  in  the  State  had  fully  complied  with  the  conditions  of  the  act  in  the  year 
1879,  and  were,  therefore,  not  entitled  to  aid.  The  fund  appropriated,  less  expenses, 
is  covered  into  the  treasury  at  the  end  of  the  school  year  in  1879.  This  would 
necessarily  defeat  the  very  purpose  of  the  act.  It  will  be  observed  that  there  is  no 
limitation  of  time  within  which  schools  shall  make  their  application  to  the  State 
Board  for  aid.     And,  further,  that  the  act  fixes  the  term  of  the  Secretary  of  the 
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Board  at  three  years,  and  his  compensation  at  three  dollars  per  day  for  each  day 
actually  and  necessarily  employed. 

It  seems  very  improbable,  in  view  of  these  provisions,  that  the  Legislature  could 
have  intended  that  portion  of  the  fund  unexpended  at  the  end  of  the  present 
school  year  to  lapse,  thus  leaving  the  organization  of  the  High  School  Board  com- 
plete, but  without  any  funds  to  defray  the  expenses  of  the  Board,  or  for  any  other 
purpose.  If  the  appropriation  made  in  1879  was  for  the  current  year  only,  then 
for  a  like  reason  the  appropriation  made  in  1878  was  also  for  the  current  year. 
But  this  would  not  be  contended,  because  at  that  time  the  Board  had  just  fairly 
commenced  its  work,  and  had  not  used,  or  had  occasion  to  use,  but  very  little  of 
said  appropriation,  and  was  prohibited  by  the  act  from  paying  over  to  the  schools 
any  portion  of  the  fund  during  that  year,  or  at  any  time  prior  to  August  31, 
1879.  But  the  act  contained  no  prohibition  as  to  the  expenses  of  the  Board  during 
the  time  intervening  the  appropriation  and  August  31, 1879,  or  at  any  time.  With 
this  fund  unappropriated,  the  Legislature  steps  in  and  increases  the  amount  by 
substituting  the  word  "twenty"  for  the  word  "nine,"  but  imposing  no  new  re- 
strictions upon  the  Board.  There  are  certain  provisions  of  the  act  that  would 
justify  the  inference  that  it  was  the  intention  of  the  Legislature  to  have  made  an 
annual  appropriation  of  $20,000,  but  the  language  in  which  the  appropriation  is 
made  is  so  positive  that  we  are  obliged  to  follow  the  letter  of  the  law,  and  assume 
that  the  Legislature  supposed  that  $20,000  would  be  sufBcient  to  meet  the  require- 
ments of  the  act  until  such  time  as  a  further  appropriation  should  be  made.  The 
fact  that  the  conditions  of  the  act  are  so  easy,  and  the  applications  for  aid  so  nu- 
merous, that  the  fund  is  now  quite  exhausted,  and  it  would  therefore  be  folly  to 
continue  receiving  applications  for  aid,  when  such  aid  cannot  be  given,  does  not 
militate  against  my  construction  of  the  act;  but  in  this  condition  of  the  fund  I 
am  of  opinion  that  the  expense  of  the  Board  should  be  reduced  to  the  minimu'in. 

St.  Paul,  August  13th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


T.  C.  Flynn,  Esq. : 

Dear  Sir:  I  have  your  favor  of  the  twelfth  irfst.,  submitting  the  question 
as  to  when  the  term  of  directors  elected  under  the  act  for  the  formation  of  inde- 
pendent school-districts  commences;  namely,  from  the  time  they  qualify  by  filing 
their  oaths,  or  from  the  date  of  the  organization  of  the  Board,  which  organization 
the  act  provides  shall  take  place  annually  on  the  third  Saturday  in  September.  It 
is  impossible  to  fully  reconcile  all  the  provisions  of  sections  4  and  6,  but  I  am  of 
opinion  that  the  directors  chosen  at  the  annual  meeting  become  members  of  the 
Board  as  soon  as  they  qualify.  Section  4  provides  that  on  the  first  Saturday  in  Sep- 
tember there  shall  be  chosen  two  directors,  who  shall  serve/oj-  tliree  years,  and  un- 
til their  successors  are  elected  and  qualified.  As  soon,  therefore,  as  the  newly-elected 
members  qualify,  they  succeed  to  all  the  rights  and  privileges  of  the  retiring  mem- 
bers. And  this  would  be  true,  although  it  might  have  the  effect  to  retire  certain 
officers  of  the  organization  before  the  term  for  which  they  were  elected  had  expired. 
To  that  extent,  in  my  judgment,  the  provisions  of  section  6  will  have  to  yield  to  the 
provisions  of  section  4,  the  two  being  inconsistent. 

Referring  to  your  last  question,  although  the  person  referred  to  may  not  have 
been  eligible  to  a  seat  in  the  Board,  at  the  time  he  was  chosen,  still  he  would  be 
held  to  be,  I  think,  a  de  ffloio  officer,  and  his  acts  as  such  officer  valid.  It  was  not 
necessary  that  he  should  be  a  full  citizen  to  be  qualified  or  eligible  to  an  election. 

St.  Paul,  September  13th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


E.  H.  Couse  and  Edward  Watson: 

Gentlemen:  The  Superintendent  of  Public  Instruction  has  referred  to  me  your 
favor  of  the  second  inst.,  with  accompanying  documents.  It  appears  from  said 
•documents  that  the  Board  of  Education  in  your  district  deemed  it  necessary  to 
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erect  a  school-house  in  the  district,  and  to  that  end  called  a  meeting  of  tha 
legal  voters  of  the  district;  that  said  meeting  determined  by  a  majority  vote  ta 
erect  a  school-house,  and  also  determine  the  amount  necessary  to  be  raised  for 
that  purpose;  that  the  amount  so  voted  was  thereupon  certified  to  the  County 
Auditor,  to  be  levied  upon  the  taxable  property  of  the  district  in  accordance  with 
the  statute.  Thereafter  the  Board  of  Education  entered  into  a  contract  for  the 
erection  of  said  school-house,  whereby  the  contractor  agreed  to  furnish  all  the 
material  and  complete  the  building  by  a  given  time,  in  accordance  with  certain 
plans  and  specifications,  in  consideration  of  which  the  Board  agreed  to  pay  the 
contractors  the  agreed  price  as  fast  as  the  money  could  be  collected,  in  pursuance 
of  law.  In  addition,  to  this,  the  Board  agreed  to  furnish  vouchers  for  the  work 
done  and  material  furnished,  as  the  work  should  progress.  What  the  form  of 
said  vouchers  or  orders  may  be  I  am  not  informed,  but  I  apprehend  that  they  wUl 
be  orders  upon  the  fund  voted  and  certified  to  the  Auditor.  Clearly,  the  Board 
could  not  issue  orders  bearing  interest  without  the  authority  from  the  district.  But 
ordinary  orders,  payable  on  demand, — the  usual  form, — would  bear  interest  at  the  le-  , 
gal  rate  after  demand  and  non-payment.  But  that  question  does  not  arise  in  this. 
case,  because  the  Board,  by  its  contract,  only  agrees  to  pay  when  the  money  has 
been  collected  pursuant  to  law.  The  contractor,  therefore,  takes  the  orders  or 
vouchers  subject  to  the  terms  of  his  contract,  and  would  have  no  claim  against  tha 
district  for  interest. 
St.  Paul,  September  13th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


John  W.  Arctander,  Esq. : 

Dear  Sir:  It  appears,  from  your  favor  of  the  twenty-seventh  inst.,  that  oa 
September  8,  1879,  the  Board  of  County  Commissioners  of  Kandiyohi  county,  by 
resolution  duly  adopted,  required  Hugh  Sanderson,  County  Treasurer,  to  give  an 
additional  bond,  the  Board  deeming  the  sureties  on  his  original  bond  insufficient. 
On  the  same  day  a  certified  copy  of  said  resolution  was  served  upon  the  County 
Treasurer;  that  your  Board  did  not  meet  again  until  September  19, 1879,  at  9  a.m.; 
that  up  to  this  time  no  additional  bond  had  been  filed  with  the  County  Auditor; 
that  the  Board  was  in  session  from  9  a.  m.  until  12  o'clock  m.  on  the  nineteenth 
inst.,  and  was  in  session,  also,  during  the  afternoon  of  said  day;  that  during  tlifr 
afternoon  session  of  the  Board,  and  before  any  action  had  been  taken  on  the  failure 
of  the  Treasurer  to  give  a  new  bond,  he  presented  an  additional  bond  in  the  amount 
required  by  the  Board.  Upon  the  foregoing  statement  of  facts,  you  state  that  you 
advised  the  Board  that  the  new  bond  came  too  late;  that  under  the  statute  it  should 
have  been  filed  upon  the  eighteenth  inst. ;  that,  not  having  been  so  filed,  the  office 
became  vacant,  and  it  was  the  duty  of  the  Board  to  fill  the  vacancy  by  appoint- 
ment. You  request  my  opinion  as  to  whether  your  advice  was  correct.  I  have  no 
hesitation  in  concurring  in  your  view  of  the  law.  Section  141,  c.  8,  confers  author- 
ity upon  Boards  of  County  Commissioners  to  require  County  Treasurers  to  give 
new  bonds  whenever,  in  the  opinion  of  the  majority  of  said  Commissioners,  the 
sureties,  or  any  of  them,  on  the  original  bond  are  deemed  insufficient.  Section  142 
then  provides  that  if  any  County  Treasurer  fails  or  refuses  to  give  such  additional 
bond  for  and  during  the  time  of  10  days  from  and  after  the  day  on  which  said 
Commissioners  required  said  Treasurer  so  to  do,  his  office  shall  be  considered  vacant, 
and  another  Treasurer  shall  be  appointed.  This  statute  is  specific  as  to  time,  and 
must  be  construed  as  imperative.  Although  the  Board  was  not  in  session  on  the 
eighteenth  inst.,  the  new  bond  should  have  been  filed  with  the  County  Auditor, 
who  is  ex  officio  Clerk  of  the  Board  of  Commissioners,  and  custodian  of  all  the  records 
of  the  Board.    Not  having  done  so,  he  lost  all  right  to  the  office. 

In  addition  to  the  foregoing  statute,  section  2  of  chapter  9  of  the  General  Stat- 
utes provides  that  every  office  shall  become  vacant  on  the  happening  of  either  of 
the  following  events  before  the  expiration  of  the  term  of  such  office:   "6th.  His 
refusal  or  neglect  to  take  his  oath  of  office,  or  to  give  or  renew  his  official  bond,  or  ■ 
to  deposit  or  file  such  oath  or  bond  within  the  time  prescribed  by  law."   '  This  stat- 
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ute,  while  not  directly  applicable  to  this  case,  declares  the  policy  of  the  law  as  to 
incumbents,  as  distinguished  from  newly-elected  oflflcers,  who,  although  required  to 
qualify  within  a  certain  time,  or  before  a  certain  date,  may  qualify  afterwards  if 
no  vacancy  has  been  declared.  In  other  words,  a  statute  limiting  the  time  within 
which  a  newly-elected  officer  shall  qualify,  may  be  construed  as  simply  directory, 
but  not  so  as  to  incumbents.  Our  statute  makes  this  distinction,  and  the  principle 
is  applicable  to  this  case.  See  Dill.  Mun.  Corp.  §  153,  and  Balcom  vs.  "Winona  School 
Board,  per  Judge  Mitchell.  An  incumbent  is  a  person  in  the  present  possession  of 
an  office.  State  ex  rel.  Benedict,  15  Minn.  192.  In  this  case  the  Treasurer's  term 
had  not  expired,  and  he  was  in  actual  discharge  of  the  duties  of  his  office  at  the  time 
the  Board  required  a  new  bond.  In  my  judgment  it  was  not  discretionary  with 
the  Board  to  accept  the  new  bond. 
St.  Paul,  September  29th,  1879.  GEO.  P-  WILSON,  Atty.  Gen. 


H.  M.  Knox,  Esq.,  Public  Examiner: 

Dear  Sir:  I  have  your  favor  of  the  thirteenth  inst.  All  funds  in  the  hands  of 
County  Treasurers,  awaiting  distribution  according  to  law,  are  in  some  sense  county 
funds.  The  county  could  maintain  an  action  on  the  Treasurer's  bond  for  conver- 
sion, and  in  such  action  could  recover  the  whole  amount  converted,  although  some 
of  the  funds  were  collected  for  the  State;  or  the, State  may  maintain  an  action  for 
funds  converted  belonging  to  it,  and  the  county  for  its  proportion.  But,  according 
to  Judge  McDonald's  decision  in  the  McLeod  County  cases,  the  State  cannot  recover 
beyond  the  amount  actually  collected  for  its  use  in  a  suit  by  it  upon  a  Treasurer's 
bond.  I  understand  Chief  Justice  Gilfillan,  in  his  opinion  in  the  case  of  First 
Jifat.  Bank  vs.  Shepard,  22  Minn.  196,  to  hold,  in  effect,  that  all  funds  in  the  process 
of  collection,  or  in  the  County  Treasuries,  and  which  have  not  been  distributed,  to 
be  county  funds,  and  that  the  provisions  of  article  9,  §  12,  are  not  applicable  to 
such  funds.  The  act  of  1873,  providing  for  the  deposit  of  public  funds,  seems  to 
regard  kll  funds  in  the  treasury  as  the  funds  of  the  county.  In  this  view  of  the 
law,  County  Treasurers  will  be  relieved  from  great  embarrassment  in  the  matter  of 
depositing  public  funds  for  safe-keeping.  If  the  public  funds  are  deposited  in  ac- 
cordance with  the  provisions  of  the  act  of  1873,  Treasurers  and  their  sureties  are 
exempt  from  all  liability  in  case  of  loss.  If,  for  any  reason,  no  bank  of  deposit  be 
designated,  in  accordance  with  said  act.  Treasurers  and  their  sureties  are  absolutely 
liable  for  funds  collected.  Hennepin  Co.  vs.  Jones,  18  Minn.  199.  This  being  the 
case,  Treasurers  may  deposit  (not  on  time,  or  for  hire  or  loan)  the  funds  in  their 
possession  wherever,  in  their  judgment,  the  same  will  be  safest,  and,  at  the  same 
time,  be  subject  to  the  purposes  and  uses  for  which  they  were  raised  or  collected. 
The  necessities  of  the  case  demand  this,  and  no  public  officer  would  ask  or  demand 
a  conviction  under  the  constitutioil,  even  if  the  same  be  applicable  to  the  case. 

St.  Paul,  October  17th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb : 

Dear  Sir:  Keferring  to  the  inclosed  application  of  the  Harmonia  Soc:e-y,  of 
Minneapolis,  for  abatement  of  taxes  upon  lot  and  building  of  said  society,  such 
abatement  is  asked  upon  the  ground  that  schools  for  physical  and  intellectual  cul- 
ture are  regularly  maintained  in  said  building,  and  such  being  the  case  the  prop- 
erty is  exempt,  under  the  law,  from  taxation.  The  word  "public,"  as  used  in  the 
Constitution  (section  3,  art.  9)  and  in  the  tax  law,  (section  5,)  sometimes  refers  to 
the  ownership  and  sometimes  to  the  uses  the  property  is  put  to;  but  when  applied 
to  school-houses  it  means  such  school-houses  as  are  owned  and  maintained  by  the 
public,  as  distinguished  from  school-houses  owned  by  private  individuals  or  corpo- 
rations or  societies.  This  exemption  is  claimed  on  the  score  that  the  building  is  a 
public  school-house.  I  am  of  opinion  that  it  does  not  fall  within  the  statute. 
-    St.  Paul,  November  17th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 
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M.  R.  Driesbach,  Esq. : 

Deae  Sie:  I  have  your  favor  of  the  ninth  inst.  Those  entitled  to  admission  to 
your  school  without  express  permission  of  the  board  are:  1st,  the  children  of  the 
actual  residents  in  the  district;  and,  2d,  all  other  persons  between  the  same  ages 
who  may  be  in  good  faith  living  in  the  district,  and  have  not  come  into  the  same  for 
the  purpose  of  attending  school.  The  parents  in  the  cases  referred  to  are,  no  doubt, 
in  good  faith  living  in  the  district,  although  temporarily,  and  the  children  would 
be  entitled  to  admission  to  the  schools  unless  the  parents  have  taken  up  their  resi- 
dence in  your  village  for  the  purpose  of  schooling  their  children,  and  in  that  case 
the  children  would  stand  in  the  same  position  as  children  of  non-residents. 

St.  Paul,  November  17th,  1879.  GEO.  P.  WILSOJST,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  Public  Instruction: 

Deae  Sie:  It  appears  from  your  communication  of  the  fourth  inst.  that  school- 
district  19,  Steele  county,  was  organized  in  1872,  as  provided  by  law.  The  Treas- 
urer's term  expired  in  1874,  but  he  was  permitted  to  hold  over,  no  successor  being 
elected  in  said  year.  In  1875  a  successor  was  elected,  who  qualified  and  took  pos- 
session of  the  oflSee.  This  election,  under  the  statutory  rule,  was  only  for  the  un- 
expired portion  of  the  regular  term,  but  the  oflScer-elect  was  permitted  to  hold  over 
in  consequence  of  no  successor  to  him  being  elected  in  1877.  The  Treasurer  elected 
in  1878,  following  the  same  rule,  was  elected  for  balance  of  the  regular  term,  and  hence 
an  election  for  the  regular  term  of  three  years  will  be  in  order  in  1880.  It  further 
appears  that  in  1874  the  district  elected  a  new  Clerk,  when,  according  to  law,  the 
term  of  the  Clerk  elected  in  1872  did  not  expire  until  the  year  following.  But,  not- 
withstanding this,  the  then  incumbent  surrendered  the  oflSce  to  the  newly-elected 
Clerk,  who  continued  to  serve  until  September,  1877,  when  a  successor  to  him  was 
elected,  as  was  then  supposed,  for  the  term  of  three  years.  At  the  annual  meeting 
in  1879  it  was  discovered  that  a  Clerk  should  not  have  been  in  elected  in  1874,  as 
the  regular  term  of  that  officer  did  not  expire  until  1875,  and  the  electors  present  at 
said  meeting  proceeded  to  elect, 'and  did  elect,  a  Clerk  for  the  regular  term,  who 
now  claims  the  oflftce.  The  Clerk  elected  in  1877  claims  the  right  to  serve  until  1880. 
Query:  Which  of  these  parties,  as  a  matter  of  law,  is  entitled  to  the  oflice?  This 
case  and  that  of  the  Treasurer  do  not  stand  exactly  upon  the  same  footing.  In  the 
case  of  the  Treasurer  there  was  what  was  deemed  in  law  a  vacancy,  which  the  dis- 
trict had  a  right  to  fill.  In  this  case  there  never  has  been  a  vacancy.  But  as  it 
seems  to  be  the  policy  of  the  law  that,  after  the  first  election,  no  two  of  the  oflBcers 
should  be  elected  the  same  year,  but,  on  the  contrary,  be  elected  in  alternate  years, 
I  am  constrained  to  decide,  though  not  without  misgivings  as  to  correctness,  that 
it  was  competent  for  the  district  to  elect  a  Clerk  in  1879,  and  that  the  ofiBcer  so  elected 
in  1879  is  entitled  to  the  ofiice. 

St.  Paul,  November  18th,  1879.  .  GEO.  P.  WILSON,  Atty.  Gen. 


James  Hurley,  Esq. : 

Deae  Sir:  Yours  received.  There  is  no  statute  prohibiting  the  County  Treas- 
urer from  holding  the  office  of  Clerk  of  the  Court,  but  I  am  of  opinion  that  the  duties 
of  the  two  offices  are  incompatible,  therefore  ought  not  to  be  held  by  the  same  per- 
son. For  instance,  he,  as  Clerk,  would,  as  a  member  of  the  Board  of  Audit,  have  to 
audit  his  accounts  as  Treasurer,  and  other  like  inconsistencies  might  be  mentioned. 

St.  Paul,  December  8th,  1879.  GEO.  P.  WILSON",  Atty.  Gen. 


J.  M.  Van  Schaak,  Esq. : 

Deae  Sie:    Your  favor  of  the  tenth  inst.  at  hand.     Section  1,  c.  120,  Laws  1877, 
fixes  the  salary  of  the  County  Auditors,  and  then  provides  that  all  moneys  received 
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as  fees  or  percentages  in  excess  of  the  amount  provided  for  iu  tlie  act  shall  be  paid 
by  the  Auditor  at  the  end  of  each  year  into  the  revenue  fund  of  the  county.  The 
statute  makes  no  exceptions,  and  must  be  taken  to  cover  every  fee  received  by  the 
Auditor  for  acts  done  or  services  rendered  in  the  line  of  his  official  duty;  that  is,  by 
virtue  of  his  office.  County  Auditors  are  required  by  statute  to  make  statements  of 
taxes  for  certain  purposes,  but  I  am  not  aware  of  any  statute  requiring  them  to  cer- 
tify to  abstracts  of  title.  County  Auditors  are  not  entitled  to  compensation  (other 
than  salary)  for  services  while  acting  upon  the  County.  Board  of  Equalization. 
Section  2  of  chapter  25,  Laws  1870,  does  provide  compensation  for  County  Audi- 
tors for  services  rendered  the  Commissioner  of  Statistics,  and  it  seems  to  me  the 
compiling  and  abstracting  of  assessors'  returns  would  fall  within  the  statute. 
St.  Paul,  December  16th,  1879.  GEO.  P.  WILSON,  Atty.  Gen. 


Hon.  Wm.  R.  Marshall,  Railroad  Commissioner : 

Sir:  I  have  your  favor  of  recent  date,  in  which  you  submit  the  question 
"whether  the  Southern  Minnesota  Extension  Eailway  Company,  organized  under 
the  General  Laws  of  this  State,  and  recognized  by  the  act  of  the  Legislature  ap- 
proved March  6, 1878,  being  chapter  257  of  ■  the  Special  Laws  of  that  year,  is  so  dis- 
tinct and  separate  a  corporation  from  the  Southern  Minnesota  Eailway  Company, 
notwithstanding  it  is  substantially  owned  and  operated  by  the  latter  company,  or 
the  two  operated  as  one,  to  entitle  the  former  company  to  avail  itself  of  the  pro- 
visions of  the  act  of  1873  (chapter  111,  Sp.  Laws)  in  regard  to  taxation." 

Section  1  of  the  said  act  of  1873  provides  for  the  exemption  of  all  the  property 
of  the  St.  Paul,  Stillwater  &  Taylors  Falls  Railroad  Company,  upon  condition  that 
said  company  should  pay  into  the  State  treasury,  on  or  before  March  1st  in  each 
year,  1  percent,  on  its  gross  earnings  for  the  three  years  next  ensuing  January  1, 
1872;  2  per  cent,  during  the  seven  years  next  ensuing;  and  3  per  cent,  thereafter, 

"Section  2  of  said  act  provides,  that  any  railroad  company  owning  or  operating, 
or  which  may  hereafter  own  or  operate,  any  line  or  lines  of  railroad  in  this  State, 
may,  by  resolution  of  its  Board  of  Directors,  attested  by  the  Secretary  and  filed  with 
the  Secretary  of  State,  accept  and  become  subject  to  the  provisions  of  this  act,  and 
in  such  case  the  payment  of  such  percentage  in  lieu  of  taxes  shall  commence  from 
and  after  the  first  day  of  March  next  after  the  date  of  completion  of  thirty  miles 
of  such  line  thereafter  built,  or  of  the  entire  line,  if  the  same  be  less  than  thirty 
miles  in  length." 

The  Southern  Minnesota  Railway  Extension  Company  seeks  to  avail  itself  of  the 
provisions  of  said  act.  I  find  by  reference  to  the  records  in  the  office  of  Secretary  of 
State  that  the  Southern  Minnesota  Railway  Extension  Company  was  organized  as  a 
railroad  corporation  under  the  General  Laws  of  this  State  in  January,  1878,  and  that 
in  the  month  or  February,  1879,  said  Extension  Company,  by  resolution  of  its  Board 
of  Directors,  attested  by  its  Secretary,  accepted  the  provisions  of  the  said  act  of  1873 
in  reference  to  taxation  and  during  said  month  filed  a  proper  certificate  of  such  ac- 
ceptance in  the  office  of  the  Secretary  of  State.  By  the  act  of  March  6,  1878,  the  re- 
siduum of  the  congressional  land  grant  of  July  4,  1866,  relating  to  the  Southern 
Minnesota  Railway  Company,  was  regranted  to  the  said  Extension  Company.  Chap- 
ter 257,  Sp.  Laws  1878.  By  this  act  a  legal  status  of  the  extension  is  recognized,  and  I 
know  of  no  reason  to  question  the  due  organization  of  said  Extension  Company.  It 
is,  however,  a  matter  of  common  notoriety  that  the  said  Extension  Company  was 
projected  and  organized  by  the  friends  and  parties  in  interest  of  the  Southern  Min- 
nesota Railway  Company,  and  it  is  admitted  that  the  last-named  company  owns  a 
controlling  amount  of  the  capital  stock  of  the  Extension  Company,  and  this  fact,  to- 
gether with  the  further  fact  that  the  two  roads  are  substantially  operated  as  one, 
doubtless  suggested  the  inquiry  submitted  by  you.  The.  two  roads  connect  at 
Winnebago  City,  and  form  a  continuous  line  between  the  east  and  west  boundaries 
of  this  State,  and  hence,  under  the  provisions  of  section  39  of  chapter  34  of  the  Gen- 
eral Statutes  of  1866,  the  said  railway  company  might,  as  it  is  conceded  it  did,  aid  in 
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the  construction  of  the  Extension  Company's  line,  and  to  that  end  subscribe  to  the 
capital  stock  of  the  Extension  Company.  But  the  rendering  of  such  aid,  and  the 
further  fact  that  the  entire  line  is  practically  under  one  management  and  operated 
as  one  road,  would  not  merge  the  two  corporations,  or  in  any  respect  affect  the  legal 
status  of  either  corporation.  In  law  they  would  remain  distinct  and  separate 
corporations ;  and,  such  being  the  case,  I  can  see  no  reason  why  the  Extension  Com- 
pany may  not  avail  itself  of  the  provisions  of  the  act  of  1873  in  reference  to  tax- 
ation. 
St.  Paul,  January  6th,  1880.  GEO.  P.  WILSON.  Atty.  Gen. 


CHARLES  M.  START,  Atty.  Gen.— Jan.  10,  1880,  to  Maech  11,  1881. 


Hon.  Charles  Kittelson,  State  Treasurer : 

Dear  Sir:  Yours  of  the  twelfth  inst.  received.  You  ask  "whether,  in  the  Selec- 
tion of  depositories  of  State  funds,  you  are  limited  to  State  and  National  Banks." 
No.  The  original  act  (chapter  34,  Laws  1873)  limited  the  selection  to  National 
Banks.  This  act  was  repealed  by  chapter  11,  Laws  1874,  which  provides  "that  all 
the  funds  of  the  State  shall  be  deposited  in  one  or  more  banks  located  in  the  capital 
of  the  State.  *  *  *  Such  hank  or  hanker  shall  be  selected  by  the  Treasurer,  and 
shall  be  required  *  *  *  to  give  such  Treasurer,  for  the  use  of  the  State  of  Min- 
nesota, a  personal  bond  *  *  *  as  security  for  the  amount  so  to  be  deposited  with 
such  hank  or  hanker."  Gen.  St.  1878,  p.  89,  §  2.  The  words  "hank  or  hanker"  are 
to  be  construed  according  to  the  common  and  approved  usage  of  the  terms.  So 
construing  them,  they  include  both  corporate  and  private  banks. 

January  12th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sir:  I  am  in  receipt  of  yours  of  the  tenth  inst.,  referring  to  me  the  re- 
quest of  the  Trustees  of  Minnesota  Hospital  for  Insane  for  the  payment  of  a  defi- 
ciency in  the  appropriation  of  1879,  for  the  enlargement  and  improvement  of  the 
Second  Hospital  for  Insane  out  of  the  appropriation  for  the  current  expenses  of 
the  hospital  for  1880.  You  have  no  authority  to  grant  the  request.  Money  can- 
not be  appropriated  for  one  purpose  and  used  for  another.  The  constitution  of  the 
State  speaks  with  no  uncertain  sound  on  the  question:  "No  money  shall  ever  be 
paid  out  of  the  treasury  of  this  State  except  in  pursuance  of  an  appropriation  by 
law."     State  Const,  art.  9,  §  9. 

January  12th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


W.  R.  Wilcox,  Esq.,  Clerk  of  the  Dist.  Ct.  Sibley  Co.,  Henderson: 

Dear  Sir:  Your  favor  of  the  eighth  inst.,  asking  an  opinion  from  this  ofSce 
in  regard  to  your  fees  for  "filing  and  recording"  oaths  and  bonds  of  town  and 
county  officers  in  your  office.  Such  oaths  and  bonds  are  not  required  to  be  recorded 
in  your  office,  but  simply  filed,  for  which  you  are  entitled  to  a  fee  of  five  cents  for 
each  paper  filed.  Permit  me  to  call  your  attention  to  the  provisions  of  our  stat- 
utes which  limit  the  duties  of  this  office  to  official  advice  to  State  officers  and  officers 
in  charge  of  State  institutions.  Gen.  St.  1878,  c.  6,  tit.  5,  §  51.  For  reasons  that 
are  apparent  the  rule  must  be  observed,  and  hereafter  questions  from  county  offi- 
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cers  (except  in  special  cases)  will  be  referred  to  County  Attorneys,  whose  duty  it  is 
to  advise  county  officers  in  relation  to  their  official  duties.  G-en.  St.  1878,  c.  8,  tit. 
8,  §  212. 

January  13th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  H.  M.  Enox,  Esq.,  Public  Examiner: 

Dear  Sib:  Tour  favor  of  the  tenth  inst.  is  received,  asking  "on  what  basis  the 
salary  and  fees  of  the  County  Auditor  of  Crow  Wing  county  are  to  be  reckoned, — 
on  that  of  the  combined  valuation  of  Crow  "Wing  county,  and  the  counties  attached 
to  it  for  record  and  judicial  purposes,  or  on  the  separate  valuation  of  each  county, 
•or  on  the  valuation  of  Crow  Wing  county  alone."  I  think  the  computation  should 
be  made  on  the  combined  or  aggregate  valuation  of  all  the  counties.  I  am  very 
•clear  on  the  point  that  the  fees  and  salary  ought  not  to  be  reckoned  on  the  separate 
valuations  of  the  counties,  but  have  found  considerable  difficulty  on  account  of  the 
uncertainty  of  some  of  the  provisions  of  the  statute  in  settling  on  the  proper  basis; 
Tjut  the  rule  which  I  have  finally  settled  upon  is  the  one  above  indicated.  I  do  not 
iihink  chapter  6  of  the  Laws  of  1876  makes  provisions  for  fees  of  county  officers  of 
■counties  to  which  unorganized  counties  are  attached.  The  provisions  of  this  chapter, 
that  a  reasonable  sum  per  annum  as  compensation  for  the  county  to  which  an 
unorganized  county  is  attached  may  be  levied  as  a  tax  on  such  unorganized  county, 
is  for  the  benefit  of  the  organized  county,  to  indemnify  it  for  the  entire  fees  and 
salaries  it  has  to  pay  to  its  officers  on  account  of  having  to  collect  the  state  tax  in 
VnB  unorganized  county.  The  result  of  the  rule  adopted  will  entitle  the  Auditor  to 
clerk  hire  in  case  the  combined  valuation  exceeds  $1,000,000.  Under  chapter  208, 
Sp.  Laws  1876,  the  Auditor  and  Treasurer  are  entitled  to  5  per  cent,  and  3  per  cent, 
for  collecting  the  taxes  of  Cass  county  that  were  unpaid  at  the  date  of  its  disor- 
ganization, and  upon  no  others. 

January  18th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


■John  A.  Senn,  Esq.,  County  Atty.,  Benton  Co.,  Sauk  Rapids,  Minn. : 

Dear  Sir:  Yours  of  seventh  inst.  is  at  hand.  The  state  of  facts  on  which  an 
opinion  is  desired  are,  in  brief,  as  follows:  Wright,  who  had  been  duly  elected  to 
the  office  of  County  Commissioner  for  the  term  of  three  years  from  January  1, 1877, 
and  qualified  on  that  day,  resigned  in  the  fall  of  that  year  too  late  to  hold  an  elec- 
tion, and  Beatty  was  duly  appointed,  qualifying  in  .January,  1878.  At  the  ensu- 
ing general  election  Fothergill  was  elected,  and  qualified  January  1,  1879.  De- 
mules  was  elected  at  the  general  election  in  the  fall  of  that  year,  and  now  claims  the 
■office  for  the  full  term  of  three  years  from  January  1,  1880,  while  Fothergill 
■claims  it  for  the  full  time  from  January  1,  1879,  the  day  he  qualified.  The  ques- 
tion is,  does  he  hold  it  for  the  full  term,  as  claimed,  of  three  years,  or  only  for  the 
unexpired  term  of  Wright?  I  am  decidedly  of  opinion  that  he  holds  for  the  unex- 
pired term  only,  which  terminated  January  1,  1880.  Beatty  could  only  hold  un- 
der his  appointment  "until  the  next  annual  election,  and  ujitil  the  Commissioner 
then  elected  is  qualified,  and  no  longer."  Gen.  St.  1878,  p.  137,  c.  8,  §  104,  {sec- 
tion 95,  Gen.  St.  1866.)  "The  Commissioner  then  elected  and  qualified"  must  be 
elected  for  the  remaining  "unexpired  term"  of  the  Commissioner  who  resigned. 
•Chapter  1,  §  46,  Gen.  St.  1878.  Any  other  construction  would  defeat  the  object 
and  purpose  of  the  law,  which  is  to  provide  for  a  gradual  change  in  the  composition 
•of  the  board,  and  prevent  them  from  all  going  out  of  office  at  the  same  time.  If 
Fothergill'siview  should  obtain  it  might,  in  time,  happen  that  the  term  of  every 
member  of  the  board  would  expire  at  the  same  time,  and  thus  defeat  the  true  in- 
tent and  meaning  of  the  law. 

This  is  the  view  uniformily  taken  by  this  office  heretofore,  and  is  sustained  by 
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the  state  courts.  The  case  of  Tate  vs.  Cravatt,  decided  in  Olmsted  county,  by 
Judge  Mitchell,  in  June,  1877,  was  an  identical  case.  That  learned  judge  there 
cited  and  approved  the  opinions  of  the  Attorney  General,  holding  this  view  of  the 
law,  and  held  that  the  provisions  of  section  88,  c.  8,  Gen.  St.  1866,  (Gen.  St.  1878,  § 
96,)  fixing  the  term  for  which  County  Commissioners  shall  be  elected  at  three  years, 
must  be  held  to  apply  to  those  elected  at  the  expiration  of  a.  full  term,  and  not  to- 
those  elected  to  "fill  a  vacancy"  caused  by  resignation  or  otherwise.  The  previous 
appointment  was  held  to  "fill  the  vacancy"  only  for  the  time  being,— a  temporary 
expedient  only,  to  avoid  the  inconvenience  of  a  special  election ;  that  a  vacancy  for 
the  remaining  part  of  the  unexpired  term  still  existed,  to  be  filled  at  the  annual 
election;  that,  if  not,  there  was  no  authority  for  the  election,  and  it  would  be  void. 
The  election,  therefore,  of  Fothergill,  if  valid  at  all,  could  only  be  for  the  "unex- 
pired term,"  terminating  January  1,  1880.  Section  43,  c.  1,  Gen.  St.  1866;  G«n.  St. 
1878,  p.  48,  §  46. 
January  14th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sir:  I  am  in  receipt  of  the  communication  of  the  Treasurer  of  Anoka 
county,  referred  to  me  from  your  office,  stating  "that  three  road  orders  drawn  in 
favor  of  parties  holding  certificates  for  school  lands,  viz.,  sections  16-34,  for  dam- 
ages for  laying  out  a  highway  over  the  land,  had  been  deposited  with  him, "  and 
asliing  what  disposition  should  be  made  of  the  orders.  I  think  the  orders  should 
be  delivered  to  the  persons  in  whose  favor  they  are  drawn.  Upon  the  Treasurer's 
statement  I  fail  to  see  what  the  State  has  to  do  with  the  orders.  If  damages  had 
been  allowed  to  the  State  it  might  present  a  different  question.  Yet,  as  a  general 
rule,  in  cases  where  highways  are  laid  over  the  school  lands  of  the  State  that  have 
been  contracted  to  be  sold,  and  certificates  assigned,  and  the  purchasers  are  not  in 
default  in  the  payment  of  taxes  or  interest,  the  damages  should  be  paid  to  the  pur- 
chaser. For  the  purpose  of  petitioning  for  the  laying  out  of  a  highway,  the  pur- 
chaser is  deemed  to  be  the  owner.  St.  1878,  §  33,  c.  13.  It  is  true  that  under  the  stat^ 
utes  of  this  State  the  fee  of  school  lands  sold  remains  in  the  State  until  fully  paid 
for,  but  the  purchaser  is  to  be  regarded  (when  not  in  default)  as  the  equitable 
owner  of  the  land.  Wilder  vs.  Haughey,  21  Minn.  106.  The  correct  practice  in 
cases  of  this  kind  would  be  to  apportion  the  damages  equitably  between  the  pur- 
chaser and  the  State.  It  would  be  equitable,  as  a  rule,  to  give  the  purchaser  the  act- 
ual damages  and  the  State  nominal  damages. 

January  15th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


J.  Schubert,  Esq.,  Co.  Treasurer,  Brown  Co. : 

Deak  Sib:  Yours  of  13th  inst.  received.  County  Treasurers  are  not  entitled 
to  traveling  expenses  while  away  from  the  county  seat  collecting  taxes,  when  di- 
rected by  the  board  of  County  Commissioners."  Neither  the  tax  law  nor  the  law 
relating  to  Treasurers'  fees  seem  to  make  provision  for  compensation  for  such  du- 
ties, and  it  is  a  well-settled  rule  of  law  that  public  officers  accept  their  offices  with 
all  the  burdens  and  duties  imposed  thereon  by  law,  and  for  the  compensation  pro- 
vided by  law.  This  question  was  so  decided  by  Attorney  General  Wilson  in  Jan- 
uary, 1879.    I  concur  in  that  decision. 

January  16th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  of  Public  Instruction: 

Deae  Sir:    In  answer  to  the  question,  is  a  notice  posted  on  the  second  day  of 
the  month  for  an  annual  or  special  school-district  meeting,  to  be  held  on  the  twelfth  . 
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day  of  the  same  month,  a  legal  notice?  I  think  not.  The  law  does  not  regard  frac- 
tional parts  of  a  day,  and  the  usual  rule  in  the  computation  of  time  is  to  exclude 
the  first  day  and  include  the  last;  but  a  different  rule  must  be  applied  in  regard  to 
notices  of  school-district  meetings,  under  provisions  of  law  applicable  thereto,  and 
in  view  of  the  decision  of  our  Supreme  Court  in  a  similar  case.  The  statute  pro- 
vides that  at  least  10  day's'  notice  of  each  annual  or  special  school-district  meeting 
shall  be  given.  Laws  1877,  c.  74,  suho.  2,  §  20.  To  make  at  least  10  days'  notice, 
neither  the  day  of  posting  the  notice  nor  the  day  on  which  the  meeting  is  to  be  held 
can  be  counted.    Kailroad  Co.  vs.  Grave,  4  N.  W.  Eep.  52. 

Prior  to  the  decision  above  referred  to,  I  was  under  the  impression  that  the  first 
day  should  be  excluded  and  the  last  included.  In  view  of  this  decision,  I  advise 
that,  in  giving  notices  of  school  meetings,  neither  the  day  of  posting  or  of  the  meet- 
ing should  be  counted. 

January  16th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


W.  H.  Harris,  Esq.,  County  Attorney,  Houston  County,  Caledonia : 

Deae  Sie:  Yours  of  the  twelfth  inst.  received,  asking  "whether  foreclosure 
certificates,  after  foreclosure  and  before  redemption,  are  taxable. "  They  are  when 
owned  by  residents  of  this  state.  After  the  foreclosu.re  of  a  mortgage,  and  before 
redemption,  the  party  holding  the  certificate  is  not  the  owner  of  the  land,  nor  en- 
titled to  the  possession  thereof.  Until  the  time  of  redemption  expires  the  purchaser 
at  the  sale  has  only  a  chattel  and  equitable  interest.  The  character  of  his  interest 
is  the  same  as  that  of  a  mortgagee  before  foreclosure  sale.  Donnelly  vs.  Simon- 
ton,  7  Minn.  110;  Horton  vs.  Maffitt,  14  Minn.  290;  Loy  vs.  Ins.  Co.  24  Minn.  315. 
This  being  the  character 'of  the  purchaser's  interest,  it  follows  that  it  is  taxable  as 
personal  property.  These  certificates  come  within  the  meaning  of  credits  as  defined 
by  the  statute.  Gen.  St.  1878,  §  4.  In  practice,  the  certificates  should  be  assessed 
at  their  actual  value.  I  can  conceive  of  cases  where  it  would  be  unjust  to  assess 
at  their  face  value ;  thus,  where  the  land  was  bid  in  for  more  than  its  value,  and  it 
was  morally  certain  that  the  purchaser  would  have  to  pay  the  taxes  on  the  land. 
But  this  does  not  change  the  rule. 

January  17th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


E.  P.  Freeman,  Esq.,  County  Atty.  of  Blue  Earth.  Co. : 

Deak  Sie:  Yours  of  the  sixteenth  inst.,  in  regard  to  fees  of  the  County  Com- 
missioners of  your  county,  is  received.  I  fully  appreciate  the  amount  of  labor 
which  a  County  Commissioner,  charged  with  looking  after  the  poor  of  his  county, 
has  to  perform  if  he  does  his  duty  faithfully,  and  that  the  compensation  provided 
by  law  is  inadequate,  yet  I  feel  constrained  to  hold  strictly  to  the  rule,  which  is,  as 
I  understand  it,  this:  That  "public  ofiScers  are  deemed  to  have  accepted  their  offices 
with  all  their  burdens,  and  with  knowledge  of  and  with  reference  to  the  statute 
relating  to  the  services  which  they  may  be  called  upon  to  render,  and  for  the  com- 
pensation provided  therefor."  Dill.  Mun.  Corp.  §  169;  Warner  vs.  Grace,  14  Minn. 
487;  Gen.  St.  p.  511,  §80. 

Applying  this  rule,  and  the  limit  of  the  fees  of  your  County  Commissioners  would 
be  as  follows:  Under  Gen.  St.,  $60  per  year  and  mileage;  under  Sp.  Laws  1878,  .$30 
per  year  and  mileage;  under  Sp.  Laws  1879,  $30  per  year  and  mileage;  total  fees 
per  year,  $120  and  mileage.  This  I  regard  as  the  limit,  except  in  the  case  of  the 
Commissioner  charged  with  the  duty  of  looking  after  the  poor,  who  may  receive 
$30  more  and  mileage,  under  the  Special  Laws  of  1878.  See  Laws  1873,  p.  164; 
Sp.  Laws  1878,  p.  424;  Sp.  Laws.  1879,  p.  186.  The  mileage  for  attending  sessions 
of  the  board  is  limited,  of  course,  to  six  sessions. 

January  19th,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sie:  I  am  in  receipt  of  the  communication  (referred  to  me  from  your 
office  on  the  thirteenth  inst.)  of  the  Land  Commissioner  of  the  Southern  Minnesota 
Bail  way  Company,  together  with  the  blank  form  of  "permit"  of  said  company  to 
proposed  purchasers  to  enter  on  the  lands  of  the  company  and  become  the  absolute 
owners  thereof  on  certain  conditions,  and  asking  whether  lands  for  which  such 
"permits"  have  or  may  be  given  should  be  returned  to  the  State  Eailroad  Commis- 
sioner. In  reply  I  have  to  say  that  all  railroad  companies  that  have  received  land 
from  the  State  or  United  States  are  required  to  make  and  return  to  the  Eailroad 
Commissioner  full  and  complete  lists  of  all  lands  sold  or  contracted  to  he  sold.  Laws 
1877,  p.  197,  §  3.  Does  this  permit  amount  to  a  contract  for  the  sale  of  the  land, 
is  the  pivotal  question.  In  form,  if  it-does  not  in  substance,  I  think  it  amounts  to 
a  conditional  contract  for  the  sale  of  the  land,  within  the  meaning  and  intent  of 
the  statute.  The  party  taking  this  form  of  contract  pays  a  moneyed  consideration, 
and  binds  himself  absolutely  to  make  certain  stipulated  improvements  on  the  land, 
in  consideration  of  the  agreement  of  the  company  to  sell  to  him.  If  he  fails  to 
enter  and  make  the  improvements  on  the  land  within  the  time  limited,  he  would 
obtain  no  rights  in  the  premises;  but  in  case  he  enters  and  makes  improvements 
within  the  specified  time,  he  must  be  treated  as  having  elected  to  purchase,  and 
would  obtain  interests  in  the  land  that  would  be  protected  from  forfeiture,  pro- 
vided he  brought  himself  within  the  rules  of  equity  jurisprudence  applicable  to 
such  cases. 

I  therefore  advise  that  a  list  of  all  land  disposed  of  under  this  form  of  contract 
should  be  returned  to  the  Railroad  Commissioner,  to  the  end  that  it  may  be  assessed 
for  taxation.  This  is  the  only  way  to  insure  the  taxation  of  all  land  that  ought  to 
be  taxed.  In  those  exceptional  cases  where  the  purchaser  fails  to  complete  his  con- 
tract, it  will  not  be  diflScuIt  to  abate  the  taxes  and  strike  the  lands  from  tax  lists. 

January  19th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


O.  Syverson,  Esq.,  County  Treasurer  Swift  County,  Benson: 

Dear  Sir:  Yours  of  the  seventeenth  received.  I  assume,  for  this  time,  that 
there  is  some  good  reason  why  you  did  not  get  the  opinion  of  your  County  Attor- 
ney, whose  duty  it  is  to  advise  you  in  regard  to  your  ofllcial  duties,  not  mine.  The 
village  of  Benson  is  organized  with  the  powers  and  privileges  granted  in  chapter 
139,  Gen.  Laws  1875.  Section  8,  p.  178,  Laws  1875,  provides  that  "all  fines  and 
penalties  imposed  under  or  by  virtue  of  the  provisions  of  this  act  shall  belong  to 
the  village."  Assaults  and  batteries  are  prosecuted  under  the  General  Laws  of  the 
State,  and  the  fines  imposed  for  punishment  of  this  offense  should  be  paid  to  the 
County  Treasurer,  as  they  are  not  imposed  by  virtue  of  the  general  village  charter. 
There  are,  however,  many  villages  in  the  State  that  liave  special  charters  providing 
that  all  fines  imposed  by  the  village  Justice  for  offenses  commited  within  the  cor- 
porate limits  shaU  belong  to  the  village.  In  all  cases  where  villages  have  charters 
of  this  kind,  the  County  Treasurer  would  have  nothing  to  do  with  the  fines  imposed 
by  the  village  Justice  for  offenses  committed  within  the  limits  of  the  village. 

January  21st,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Martin  Webber,  Co.  Atty.,  Rock  Co.,  Luverne: 

Dear  Sir:  I  have  your  favor  of  the  twenty-first  inst.,  asking  the  opinion  of 
this  office  on  the  following  state  of  facts,  viz.:  "In  1874  the  Board  of  County  Com- 
missioners of  Book,  county  passed  a  resolution  that  all  county  orders  presented  for 
payment  and  not  paid  for  want  of  funds  should  draw  interest  at  the  rate  of  ten 
per  cent,  per  annum  until  paid;  the  resolution  to  be  In  force  until  revoked  by  the 
Board.     Can  parties  holding  county  orders,  Issued  while  this  resolution  was  in  force. 
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collect  interest  at  the  rate  of  ten  per  cent,  per  annum  thereon  until  they  are  paid?" 
It  is  unnecessary  to  the  determination  of  the  question  to  decide  whether,  under 
any  circumstances,  the  Board  have  authority  to  cause  to  be  issued  interest-bearing 
orders  of  the  county.  I  infer  from  your  statement  that  no  interest-bearing  orders 
were  issued  or  authorized  to  be  issued,  but  that  you  have  reference  to  the  usual  de- 
mand orders  drawn  on  the  Treasurer  to  pay  salaries,  current  expenses  of  the  county, 
iand  other  legal  claims  allowed  by  the  Board.  It  is  only  by  such  warrants  or  orders  that 
theseclalms  can  be  paid  and  the  orders  wiU  draw  interestfrom  maturity — thatis.after 
demand — until  paid,  at  the  rate  of  7  per  cent,  per  annum,  and  no  more.  On  their 
face  there  is  no  provision  for  the  payment  of  interest;  they  are  evidence  of  an  in- 
debtedness, liquidated  and  due,  against  the  county,  and  the  holder  could  sue  the 
county  at  once  if  not  paid,  and  the  law,  not  the  Board  of  County  Commissioners, 
fixes  the  measure  of  damages.  The  law  fixes  the  legal  rate  of  interest  at  7  per  cent, 
per  annum,  unless  a  different  rate  is  contracted  for  in  writing,  and  where  the  or- 
ders do  not  call  for  interest  there  is  no  contract  in  writing  tor  any  interest.  It 
cannot  be  claimed  that  the  resolution  of  the  Board  is  such  a  contract;  and  if  it 
were,  it  would  be  without  consideration.  There  is  no  contract  on  the  part  of  the 
person  taking  the  order  to  forbear  to  give  time  on  the  claim  in  consideration  of  the 
contract  to  pay  interest ;  but,  on  the  contrary,  he  takes  a  demand  order  for  his  claim, 
upon  which  he  may  bring  suit  at  once,  if  not  paid  on  demand.  And  it  is  to  this 
order  that  we  are  to  look  for  the  purpose  of  determining  the  rate  of  interest  or 
measure  of  damages  for  the  non-payment  thereof.  And  it  seems  very  clear  to  me 
'that  under  the  statutes  of  this  State  regulating  interest,  an  instrument  that  pro- 
vides for  no  interest  before  maturity  cannot  bear  interest  after  maturity  at  a  greater 
rate  than  7  per  cent,  per  annum. 

I  am  of  the  opinion  that  your  County  Treasurer  is  not  justified  in  paying  10  per 
cent,  per  annum  interest  on  the  orders  referred  to. 
January  22d,  1880.  CHAS.  M.  STABT,  Atty.  Gen. 


Pred.  V.  Hotchkiss,  Esq.,  Ch.  Board  County  Com'rs,  Redwood  County; 

Deae  Sie:  Your  favor  of  January  12th  this  day  received.  The  question  you 
ask  is  one  which  it  is  the  duty  of  your  County  Attorney  to  advise  in  regard  to. 
There  is  a  manifest  impropriety  in  my  interfering  unless  requested  so  to  do  by  him. 
I  assume  in  this  instance  there  is  some  good  reason  why  the  matter  was  not  sub- 
mitted to  him.  The  cases  you  put  are  extreme  cases,  and  it  would  seem  that  there 
had  been  a  misuse  of  the  process  of  the  courts.  I  cannot  decide  any  particular 
•cases,  but  give  you  the  general  rule:  1st.  The  law  giving  a  bounty  for  the  convic- 
tion of  horse-thieves  does  not  repeal  the  statute  in  regard  to  the  fees  of  the  Sherffl. 
2d.  That  when  a  warrant,  regular  on  its  face,  for  the  arrest  of  a  party  is  delivered 
to  the  Sheriff,  it  is  his  duty  to  make  all  reasonable  efforts  to  serve  it.  3d.  That  his 
fees  for  such  service  are  not  contingent  upon  success.  4th.  That  he  is  entitled  to 
receive,  in  case  he  does  not  make  the  arrest,  mileage  (without  traveling  expenses) 
for  the  distance  actually  and  necessarily  traveled  by  him  in  good  faith  while  en- 
gaged in  an  honest  effort  to  catch  the  thief.  5th.  If  the  Board  of  County  Commis- 
sioners are  satisfied  that  the  Sheriff  has  not  acted  within  the  above  rule  they  should 
disallow  his  bill,  or  reduce  it  to  such  sum  as  he  is  legally  entitled  to  under  this  rule. 

January  22d,  1880.  CHAS.  M.  START,  Atty,  Gen. 


Bis  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Deae  Sie:  In  reply  to  the  communication  of  James  B.  Hoit  and  others,  (referred 
to  me  from  your  oflice,)  asking  for  the  appointment  of  Nathaniel  R.  Spure  to  the  of- 
fice of  Judge  of  Probate  for  Benton  county,  I  have  the  honor  to  advise  you  that 
"there  is  no  vacancy  in  that  office.    It  appears,  from  the  statement  of  the  auditor  ac- 
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companying  the  petition,  that  on  January,  1878,  the  Rev.  Mr.  Hall  qualified  and 
entered  on  the  duties  of  the  office,  having  been  duly  elected  at  the  November  elec- 
tion previous;  that  in  August,  1879,  Hall  died;  that  in  November,  1879,  Joseph 
Coats  was  duly  elected,  and  has  qualified  and  entered  on  the  duties  of  his  office, 
claiming  that  he  was  elected  for  two  years.  In  this  he  is  acting  in  accordance  with 
the  Constitution  of  the  State.  The  Constitution  of  the  State  fixes  the  term  at  two 
years,  and  "a  person  elected  Judge  of  Probate,  upon  a  vacancy  happening,  holds 
for  the  full  constitutional  term  of  two  years,  and  not  merely  for  the  unexpired  por- 
tion of  Tiis  predecessor's  term."  Crowell  vs-.  Lampert,  9  Minn.  283. 
January  27th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


His  Excellency  John  S.  Pillsbury,  Governor  of  Minnesota : 

Sm:  In  answer  to  the  questions  referred  to  me  by  your  Excellency  in  the  mat- 
ter of  settlers'  claims  for  land  on  the  St.  Vincent  Extension,  St.  Paul,  Minneapolis 
&  Manitoba  Railroad,  under  chapter  201,  Sp.  Laws  1877,  I  have  the  honor  to  sub- 
mit for  your  consideration  the  following  conclusions: 

First.  I  assume  (without  examination)  the  above-named  act  is  a  valid  exercise 
of  legislative  power. 

Second.  The  act  has  no  application  to  that  portion  of  the  railroad  that  had  been 
completed  prior  to  March  1,  1877;  it  is  only  the  uncompleted  portions  of  the 
line  that  it  has  reference  to.  This  is  clearly  apparent  from  the  whole  structure  of 
the  act.  Section  6  reads:  "The  time  for  the  completion  of  the  un<:ompleted  por- 
tions of  the  line  of  railroad  extending  from  St.  Cloud  to  St.  Vincent,  *  *  *  is 
hereby  extended  as  follows:  *  *  *  Provided,  however,  that  such  extensions 
are  made  subject  to  all  the  provisions  of  this  and  of  the  succeeding  sections  of  this 
act. "  Thatis,  the  extension  of  time  relates  to  the  uncompleted  portions  of  the  road; 
hence  it  is  to  these  uncompleted  portions  alone  that  the  provisions  and  conditions  of 
the  act  apply. 

Third.  The  aci  has  no  application  to  that  portion  of  the  line  from  St.  Cloud  to 
Melrose,  nor  from  Olyndon  to  Crookston;  consequently  the  lands  properly  accruing 
to  the  company  for  the  building  of  these  sections  of  their  road  are  not  within  the 
provisions  of  the  act,  and  you  would  not  be  authorized  to  relinquish  any  portion  of 
such  lands  to  the  United  States.  This  is  so  without  reference  to  the  deed  hereinafter 
mentioned.  These  sections  of  the  line  (if  no  more)  were  recognized  and  treated  as 
completed  by  this  act  at  the  time  of  its  passage,  on  March  1,  1877.  In  other  words, 
the  line  in  question,  as  finally  located,  extends  from  St.  Cloud  via  Melrose,  Sauk 
Centre,  Alexandria,  Fergus  Palls,  Glyndon ,  and  Crookston  to  St.  Vincent.  By  sec- 
tion 6  of  the  act,  the  time  for  the  completion  of  the  whole  of  the  "  uncompleted 
portions  of  the  line"  is  extended  as  follows:  From  Melrose  to  Sauk  Centre,  until 
July  1,  1878;  from  Sauk  Centre  to  Alexandria,  until  January  1,  1879;  from 
Alexandria  to  Fergus  Falls,  until  January  1,  1880;  from  Fergus  Falls  to  Glyn- 
don, January,  1,  1881;  from  Crookston  to  St.  Vincent,  until  January  1, 1880;  from 
St.  Cloud  to  Melrose  and  from  Glyndon  to  CrooTcston  the  balance  of  the  lines  were 
omitted  from  the  act  as  already  completed,  and  therefore  not  within  its  provisions. 

Fourth.  It  appears  that  prior  to  ISIarch  1,  1877,  and  sometime  in  November, 
1873,  the  then  Executive  of  the  State,  Gov.  Austin,  certified  to  the  Secretary  of 
the  Interior  that  the  railroad  company  had  completed,  in  accordance  with  the  terms 
of  the  grant,  110  miles  of  the  line  of  road  in  question,— that  is,  from  Barnesville  to 
a  point  28  miles  north  of  Crookston, — whereupon  a  patent  for  the  lands  supposed  to 
have  been  earned  by  the  company  in  the  building  of  this  portion  of  the  road  was 
issued  to  the  State,  and  on  the  twenty-second  day  of  February,  1877,  a  deed  was 
made  by  the  Governor  of  the  State  for  these  lands,  and  (it  would  appear)  some  other 
tracts,  not  properly  accruing  to  the  company,  on  account  of  the  construction  of  the 
above  portion  of  these  lines.  The  deed  was  not  actually  delivered  to  the  company 
until  January,  1878.  There  are,  and  were,  settlers  on  some  of  these  lands  on  March 
1,  1877.    It  is  claimed  on  their  behalf,  by  counsel,  that  the  deed,  as  to  the  land  set- 
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tied  on,  is  absolutely  void.  If  this  was  so  it  could  not  affect  the  lands  belonging  to 
the  line  from  Glyndon  to  Crookstou.  As  I  have  already  attempted  to  show,  this 
portion  of  the  line,  at  least,  is  not  within  the  provisions  of  the  act.  But  I  am  of  the 
o{)inion  that  tlie  deed  cannot  be  treated  as  void,  even  if  it  is  a  fact  that  the  road  had 
not  been  completed  from  Barnesville  to  a  point  28  miles  north  of  Crookston  on  March 
1,  1877.  It  had  been  so  represented  and  acted  upon.  "Where  there  is  an  absolute 
want  of  authority  or  power  on  the  part  of  an  officer  to  do  a  particular  act, — for  exam- 
ple, to  grant  certain  lands, — a  deed  of  the  lands  made  by  the  officer  would  be  abso- 
lutely void.  It  would  not  require  the  decree  of  a  court  of  competent  jurisdiction  to 
make  a  deed  executed  under  such  circuAistances  void,  but  the  want  of  power  on  the 
part  of  the  officer  to  make  it  may  be  shown  whenever  the  deed  is  called  in  question. 
Sherman  vs.  Buick,  93  U.  S.  209.  This  case  is  a  leading  one,  of  those  cited  by  the 
counsel  for  the  settlers  to  show  that  the  Governor's  deed  is  absolutely  void.  All 
the  cases  cited  for  this  purpose  may  be  classified  as  supporting  the  above  proposi- 
tion, and  apply  only  to  those  patents  and  deeds  where  there  was  no  power  on  the 
part  of  the  officer  or  tribunal  to  make  the  grant  under  any  circumstances,  or  for 
any  purpose.  Where  an  officer  has  power  to  do  a  particular  act  under  certain  cir- 
cumstances,— for  example,  to  deed  certain  lands  to  a  railroad  company,  upon  ascer- 
taining that  the  road  has  been  constructed  in  accordance  with  the  conditions,  of  its 
grants,  and  that  there  are  no  settlers  on  the  land, — a  deed  made  by  the  officer  claim- 
ing to  act  under  the  power  is  not  void,  and  must  be  treated  as  valid  in  all  collat- 
teral  proceedings,  although  it  may  afterwards  appear  that  through  mistake,  or  other 
cause,  the  conditions  entitling  the  company  to  the  deed  had  not  been  complied  with. 
Moore  vs.  Bobbins,  96  U.  S.  530.  This  case,  and  others  cited  by  counsel  for  the 
railroad  company  in  regard  to  the  validity  of  the  Governor's  deed,  support  fully 
the  above  proposition.  There  is  no  conflict  in  the  cases  cited  by  the  respective 
counsel;  they  may  be  classified  in  accordance  with  the  foregoing  propositions. 
Those  relied  on  by  the  counsel  for  settlers  belong  to  the  first  class ;  that  is,  where 
there  was  no  power,  under  any  circumstances,  to  make  the  deed  or  issue  the  patent. 
Those  relied  on  by  the  counsel  for  the  railroad  to  the  second  class;  that  is,  where 
the  grantor  had  power,  for  some  purposes  and  under  some  circumstances,  to  make 
the  deed  or  issue  the  patent.  In  the  former  case  the  deed  or  patent  is  void ;  in  the 
latter,  valid,  until  set  aside  by  the  judgment  of  a  court  of  competent  jurisdiction. 
The  acts  of  the  Governors  of  the  State  in  certifying  to  the  completion  of  the  road, 
and  the  delivery  of  the  deed  to  the  railroad  company,  fall  within  the  latter  class 
of  cases,  for  they  had  power  to  do  these  acts  under  some  circumstances.  I  think, 
therefore,  your  Excellency  is  required  to  treat  the  line  of  road  in  question  as  com- 
pleted from  Barnesville  to  a  point  28  miles  north  of  Crookston  on  the  first  day  of 
March,  and  no  part  of  lands  properly  accruing  to  the  companj-  for  the  construction 
of  this  portion  of  the  line,  and  included  in  the  deed  referred  to,  could  be  relin- 
quished to  the  United  States. 

Fifth.  Under  the  provisions  of  the  act  of  March  1,  1877,  I  do  not  think  a  settler 
on  an  even  section,  where  all  his  improvements  are  limited  to  the  even  section, 
could  be  regarded  as  in  the  actual  possession  of  an  adjoining  80  acres,  more  or  less, 
in  an  odd  section ;  but  I  am  of  opinion  that  where  a  settler,  although  his  house  may 
be  on  an  even  section,  yet  has,  in  good  faith,  claimed  and  made  some  improvements 
on  an  adjoining  80  acres  in  an  odd  section,  and  was,  on  the  first  day  of  March, 
1877,  using  the  entire  tract  as  one  farm,  he  would  be  a  settler  on  that  portion  of 
his  claim  in  the  odd  section,  within  the  meauing  of  the  act. 

Sixth.  The  act  of  March  1, 1877  (section  10)  fixes  the  meaning  of  the  word  "  set- 
tlers" as  therein  used,  viz.,  those  who  actually  occupied  the  lands  claimed. 

January  28th,  1880.  CHAS.  M.  START,  Atty  Gen. 
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In  the  Matter  of  the  Application  of  Edward  P.  Barnum  for  the  Official 

Name  and  Sanction  of  the  Attorney  General  to  an  Information  in  Nature 

of  Quo  Warranto  against  Charles  A.  GUman. 

The  facts  proper  to  be  considered  in  the  determination  of  this  application  are  as 
follows:  Charles  A.  Gilman,  at  the  general  election  of  this  State,  held  in  Novem- 
ber, 1878,  was  duly  elected  a  Representative  in  the  Legislature  of  this  State  for  the 
term  ending  January,  1881;  that  he  accepted  said  office,  entered  upon  the  discharge 
of  its  duties,  and  continued  so  to  do  until  he  resigned  his  said  office,  prior  to  the 
general  election  of  the  State,  held  in  November,  1879;  that  during  the  campaign 
preceding  said  election  the  proposed  relator  and  respondent  were  the  nominees  of 
their  respective  parties  for  the  office  of  Lieutenant  Governor  of  this  State.  It  was 
claimed  on  the  one  hand  that  Mr.  Gilman  was  ineligible  to  the  office  for  which  he 
was  a  candidate,  for  the  reason  that  section  9,  art.  4,  of  the  State  Constitution  dis- 
qualified him  from  holding  any  other  office  during  the  time  for  which  he  was  elected 
a  representative.  On  the  other  hand,  it  was  claimed  that  he  was  eligible  to  the  of- 
fice. The  question  challenged  considerable  public  attention;  it  was  discussed  fully 
and  ably  pro  and  con  by  the  press  of  the  State  prior  to  the  election ;  the  attention  of 
the  electors  was  specially  called  to  the  fact  that  the  decisions  of  the  Attorney  Gen- 
eral's office  were  in  favor  of  his  eligibility,  and  that  the  practical  construction  given 
to  this  section  of  the  Constitution  by  the  Legislature  and  all  the  departments  of  the 
State  government  was,  and  had  been  for  many  years,  in  accord  with  the  rulings  of 
the  Attorney  General's  office.  At  the  election  both  parties  received  a  large  number 
of  votes,  but  Mr.  Gilman  received  (in  round  numbers)  20,000  more  votes  than  liis 
opponent,  Mr.  Barnum.  The  votes  were  duly  canvassed,  and  Gilman  was  declared 
elected,  and  a  certificate  of  election  was  duly  made,  delivered  to,  and  accepted  by  him, 
notwithstanding  Barnum  duly  protested  against  it.  On  the  thirtieth  day  of  Decem- 
ber, 1879,  Barnum  took  the  oath  of  office  as  Lieutenant  Governor  of  the  State,  and 
caused  it  to  be  filed  in  the  proper  office;  on  January  23,  1880,  Gilman  did  the  same. 
Both  parties  claim  the  office.  Neither  of  them,  as  yet,  have  discharged  any  of  the 
active  duties  of  the  office,  which  seem  to  be,  until  the  State  Senate  meets,  entirely 
of  a  negative  character,  viz.,  waiting  for  his  Excellency,  the  Governor,  to  die,  re- 
sign, or  remove  from  the  State.  No  claim  is  made  that  either  party  has  interfered 
with  the  other  in  the  discharge  of  these  duties.  In  determining  the  application 
three  questions  must  be  considered:  First,  what  rules  should  govern  this  office  in 
the  decision  of  matters  of  this  character?  Second,  has  Mr.  Barnum  such  an  inter- 
est in  the  question  of  Gilman's  eligibility  as  to  entitle  him  to  have  an  action  to  test 
it,  commenced  on  his  relation?  Third,  if  he  has  no  such  interest,  but  my  atten- 
tion having  been  called  to  the  matter,  ought  the  action  to  be  commenced  on  my  own 
relation  as  Attorney  General? 

First.  Applications  of  this  character  should  not  be  granted  as  a  matter  of 
course ;  they  call  for  the  exercise  of  a  sound  discretion  on  the  part  of  the  Attorney 
General.  They  should  be,  as  a  rule,  denied,  unless  he  has  reason  to  believe  that 
the  proposed  respondent  has  usurped,  intruded  into,  or  unlawfully  holds  or  exer- 
cises any  public  office  within  the  State.  In  no  case  should  the  action  be  com- 
menced on  the  relation  of  a  party  who  has  no  direct  interest  in  the  question.  If 
it  is  a  question  of  public  interest  alone,  then  the  Attorney  General  should  act  on 
his  own  relation,  if  he  is  of  the  opinion  that  public  justice  requires  it.  The  statute 
interposes  the  discretion  of  the  Attorney  General  between  an  incumbent  of  an 
office  and  his  prosecution  by  a  disappointed  opponent.  If  it  was  not  so,  public 
officers  would  have  no  protection  from  vexatious  litigation,  except  the  sense  of 
justice  and  magnanimity  of  their  defeated  rivals.  For  the  Attorney  General  to 
permit  the  use  of  his  name  and  give  his  official  sanction  to  an  information  in  the 
nature  of  quo  warranto,  as  a  matter  of  course,  whenever  called  upon,  is  to  reduce 
his  office  to  a  mere  machine,  and  invite  every  one  who  has  any  curiosity  or  malice 
to  gratify,  to  turn  the  crank  and  set  it  in  motion,  which  would  result  in  many 
cases  in  an  imposition  upon  the  courts,  a  waste  of  pubhc  money,  and  in  gross  in- 
justice to  officers.  Every  incumbent  of  an  office  is  entitled  to  have  the  charge  of 
usurpation  of  office  examined  on  its  merits  by  the  Attorney  General;  the  law  iip- 
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poses  this  duty,  and  it  must  be  observed.  Gen.  St.  p.  552,  §§  3,  5;  Com.  vs.  Jones, 
12  Pa.  St.  365;  Com.  vs.  Cluley,  56  Pa.  St.  270;  2  Dill.  Mun.  Corp.  §  722.  This 
discretion  of  the  Attorney  General  should  never  be  exercised  arbitrarily,  and  in 
all  cases  where  the  proposed  relator  has  a  direct  interest  in  the  case,  (that  is,  w^here 
he  would  be  entitled  to  the  office  in  case  it  was  decided  that  the  incumbent  was 
not,)  I  should  feel  bound  to  bring  or  consent  to  the  bringing  of  the  action,  unless  it 
clearly  appeared  that  the  incumbent  was  entitled  to  the  office.  In  all  other  cases 
I  should  be  governed  by  the  demands  of  public  justice.  This  brings  us  to  an  ex- 
amination of  Mr.  Barnum's  claim. 

Second.  Conceding  that  Mr.  Gilman  was  not  elected  to  the  office,  has  Mr.  Barnum 
such  a  direct  interest  in  the  questign  as  to  require  the  Attorney  General  to  act  on 
his  relation?  The  answer  turns  lipoa  the  question,  was  he  elected?  It  would 
seem  to  be  a  common-sense  view  of  the  case  that,  no  matter  whom  the  electors  of 
the  State  wanted  for  Liuetenant  Governor, — no  matter  whom  they  failed  to  elect,— 
one  thing  is  certains  they  neither  wanted  nor  elected  Mr.  Barnum,  and  so  declared 
by  a  very  emphatic  majority.  The  common  sense  and  legal  view  of  the  question 
are  in  perfect  harmony,  according  to  the  great  weight  of  American  authority. 
"The  fact  that  the  candidate  having,  the  highest  number  of  votes  at  an  election  by 
the  people  is  ineligible,  does  not  give  the  office  to  the  next  highest  on  the  list.  It 
is  faii'er,  more  just,  and  more  consistent  with  the  theory  of  our  institutions,  to  hold 
the  votes  so  cast  as  merely  ineffectual  for  the  purpose  of  an  election,  than  to  give 
them  the  effect  of  disappointing  the  popular  will,  and  electing  to  office  a  man  whose 
pretensions  the  people  had  designed  to  reject."  Saunders  vs.  Haynes,  13  Cal.  145; 
State  vs.  Giles,  1  Chand.  112;  State  vs.  Smith,  14  Wis.  497;  In  re  Corliss,  11  R. 
I.  368;  People  vs.  Chute,  50  N.  Y.  451;  1  Dill.  Mun.  Corp.  §  135;  Cooley,  Const. 
Lira.  620.  The  case  of  People  vs.  Chute  qualifies  the  rule  to  the  extent  that  if 
voters  have  such  direct  and  actual  knowledge  of  the  fact  which  disqualifies,  and  of 
the  law  that  makes  the  facts  to  operate  to  disqualify  the  candidate  voted  for,  so  that 
to  give  their  votes  for  him  indicates  an  intent  to  waste  them ,  votes  so  given  will 
not  count  against  the  minority  candidate.  But  this  notice  and  knowledge  must  be 
brought  home  to  the  electors  so  closely  and  clearly  (they  will  not  be  presumed  to 
know  the  law  in  such  a  case)  as  to  show  an  intention,  wantonly,  to  throw  away 
their  votes.  Mr.  Barnum's  claim  cannot  be  brought  within  even  this  exception  to 
the  rule,  (if  we  accept  it  as  law,)  it  cannot  be  presumed  that  fifty  odd  thousand 
voters  of  this  State  intended  wantonly  to  throw  away  their  votes  for  Lieutenant 
Governor  at  the  last  election.  I  am  clearly  of  the  opinion  that  Mr.  Barnum  has  no 
claim  to  the  office  of  Lieutenant  Governor,  and  no  such  interest  in  the  question  as 
entitles  him  to  have  the  action  brought  on  his  relation. 

Third.  Should  the  Attorney  General,  on  his  own  relation,  institute  an  action  to 
test  Mr.  Gilman's  right  to  the  office  ?  The  construction  of  section  9,  art.  4,  of  the 
State  Constitution  is  res  judicata  in  the  Attorney  General's  office,  having  been 
settled  by  an  unbroken  current  of  opinions  in  favor  of  the  eligibility  of  Gilman. 
The  first  decision  was  by  Attorney  General  Cole,  who  held  that  the  words  of  the 
Constitution,  "No  Senator  or  Representative  shall,  during  the  time  for  which  he 
is  elected,  hold  any  office  under  the  authority  of  the  United  States  or  the  State  of 
Minnesota,  except  that  of  Postmaster,"  were  not  to  be  construed  to  inhibit  the 
election  or  appointment  of  a  Senator  or  Representative  to  any  other  office  during  the 
full  time  for  which  he  was  elected,  in  case  he  should  see  fit  to  resign  as  Senator  or 
Representative,  and  accept  the  more  important  or  desirable  office  tendered  him; 
that  it  was  the  intention  of  the  Constitution  to  prohibit  a  Senator  or  Representa- 
tive from  holding  any  other  office  during  the  time  he  was  actually  a  member  of 
the  Legislature,  and  no  longer.     Op.  Atty.  Gen.  360. 

In  1872  Sherman  Page  was  a  member  of  the  State  Senate  for  the  term  ending 
January,  1874.  At  the  November  election  of  1872,  he  was  elected  judge  of  the 
Tenth  Judicial  District,  took  his  official  oath,  and  entered  on  the  duties  of  his  office 
in  January,  1873.  Application  was  made  by  the  opposing  candidate  to  the  then  At- 
torney General,  Cornell,  (now  one  of  the  Justices  of  the  Supreme  Court,)  to  insti- 
tute proceedings  in  the  nature  of  quo  warranto  to  oust  Judge  Page  from  office. 
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The  application  was  fully  argued  on  both  sides  by  some  of  the  most  eminent  law- 
yers in  the  State.  The  precise  questions  involved  in  the  present  application  were 
involved  in  the  Page  Case.  The  decision  was  in  accordance  with  the  previous  rul- 
ings of  this  office.  The  opinion  fully  and  ably  discusses  every  question  mooted  in 
the  GilmanTBarnum  controversy,  and  holds  that  Page  was  eligible  and  that  the  ap- 
plication should  be  denied.  I  must  admit  that  the  reasoning  of  my  predecessors  on 
this  question  does  not  wholly  satisfy  my  judgment, — an  infirmity  of  the  latter  rather 
than  any  defect  in  the  logic  of  the  former, — and  prior  to  examining  the  records  of 
my  oiHce  I  was  impressed  with  tlie  idea  that  Mr.  G-ilman  was  ineligible  to  the  office 
of  Lieutenant  Governor.  I  proceeded  on  the  theory  that  the  framers  of  the  Consti- 
tution meant  just  what  the  language  used  naturally  imports,  and  that  a  member 
could  not  be  elected  to  or  hold  any  other  office  during  the  time  for  which  he  was 
elected;  tliat  the  object  of  the  Constitution  was  to  talie  away  from  members  all 
temptation  to  convert  the  Legislature  into  a  hot-bed  of  political  intrigue.  Never- 
theless, I  feel  bound  by  tlie  decisions  of  the  very  able  gentlemen  who  have  preceded 
me  in  this  office.  I  am  the  more  ready  to  do  so  because  I  feel  that  it  would  be  un- 
just to  single  out  Mr.  Gilman,  and  harass  and  annoy  him  with  vexatious  and  expen- 
sive litigation,  when  the  people  of  this  State,  and  all  the  departments  of  the  State 
government,  have  acquiesced  in  and  acted  upon  (for  nearly  20  years)  this  construc- 
tion. One  Gov-ernor,  three  Lieutenant  Governors,  one  Secretary  of  State,  one  At- 
torney General,  one  Judge  of  the  Supreme  Court,  and  two  District  Court  Judges 
have  been  elected  to  their  respective  offices  during  the  time  for  which  they  had  been 
elected  members  of  the  Legislature.  I  do  not  think  the  cause  of  public  justice  re- 
quires that  I  should  reverse  the  rulings  of  this  office,  disregard  the  practical  con- 
struction of  the  question,  and  seek  on  my  own  motion  to  reverse  the  popular  ver- 
dict so  emphatically  declared.  To  do  so  would,  in  view  of  all  the  circumstances,  be 
little  short  of  official  persecution  on  my  part. 

I  thereby  decline  to  grant  the  application,  or  to  commence  the  acCion  on  my  own 
motion. 

St.  Paul,  January  28th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


J.  D.  Emery,  Esq.,  County  Atty.,  Le  Sueur  Co.,  Le  Sueur: 

Deae  Sir:  Yours  of  second  inst,  referring  to  questions  asked  in  letter  of  Mr. 
Cadwell  of  fourteenth  ult.,  and  asking  my  opinion  thereon,  is  at  hand. 

1st.  "After  the  Board  of  County  Commissioners  has  authorized  the  Judge  of  the 
District  Court  to  appoint  a  short-hand  reporter,  under  the  provisions  of  section  38, 
c.  64,  Gen.  St.  1878,  and  the  judge  has  appointed  one,  can  the  Commissioners  revoke 
the  authority  so  granted!"'  I  think  not.  The  statute  contains  no  provision  giving 
such  power  of  revocation,  and  in  the  absence  of  it  the  power  would  not  be  implied, 
where,  as  in  this  case,  the  rights  of  the  appointee  have  attached.  The  power  of  re- 
moval of  the  reporter  is  expressly  given  to  the  judge,  and  he  may  exercise  it  in  his 
discretion  and  without  cause  shown.  By  section  39,  Id.,  "the  judge  may  at  any 
time  discharge  such  reporter,  and  employ  and  appoint  another."  The  sole  right  to 
discharge  the  officer  being  thus  committed  to  the  judge,  no  other  officer  or  board  of 
officers  have  that  power;  and  a  resolution  of  the  board  to  the  effect  that  the  au- 
thority to  appoint  is  revoked,  would  have  no  effect.  The  matter  has  passed  entirely 
from  the  control  of  the  Board  after  having  first  given  the  authority  to  appoint  tbe 
reporter,  which  authority  has  been  duly  exercised  and  acted  upon.  My  predeces- 
sor, Mr.  Attorney  General  Wilson,  held,  in  accordance  with  this  view,  in  1876,  using 
as  an  illustration  the  case  of  the  appointment  of  a  County  Superintendent  of  Schools 
by  the  Board,  and  holding  that  the  Board  could  not  revoke  the  appointment  after 
the  acceptance  thereof.  Attorney  General  Colville  also  held  the  same  view  in  a 
like  case. 

In  answer  to  the  second  question,  viz.,  "Does  an  appeal  lie  to  the  District  Court 
from  an  allowance  made  by  tlie  Board  to  a  person  whom  the  Board  decides  to  be 
entitled  to  relief  under  the  provisions  of  section  12,  c.  15,  p.  282,  Gen.  St.  1878?" 
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I  reply,  no.  The  matter  of  relief  of  the  poor  is  conimitted  by  the  law  entirely  to 
the  judgment  and  discretion  of  the  County  Commissioners,  and  within  the  limits 
fixed  by  the  statute  they  have  full  power  to  absolutely  appropriate  money  for  relief 
of  persons  in  extreme  want,  when,  after  inquiry,  they  find  them  proper  cases. 
And  their  decision  would  be  final  on  the  subject  of  whether  relief  is  necessary  or 
not.  Any  other  construction  would  defeat  the  very  object  and  purpose  of  the  law, 
i.e.,  to  provide  a  means  of  affording  immediate  and  adequate  relief  to  suffering  un- 
fortunates. The  intention  was  not  that  these  should  be  left  to  starve  to  death 
pending  an  appeal  from  an  allowance  for  their  relief. 
February  4th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Q.  W.  Holland,  Esq.,  County  Attorney,  Crow  "Wing  and  Attached  Counties, 

Brainerd,  Minn. : 

DteAE  Sm :  I  am  under  obligations  to  you  for  your  prompt  and  f uU  report  of 
the  twenty-sixth  ult.  in  regard  to  the  complaint  against  the  Treasurer  of  Aitkin 
county  for  refusing  to  pay  over  money  to  School-district  Treasurer  on  the  order  of 
the  County  Auditor.  From  your  statement  of  the  case,  I  fully  concur  in  your  con- 
clusion that  there  is  no  good  reason  why  the  County  Treasurer  should  not  pay  the 
order  of  the  County  Auditor. 

The  whole  difliculty  arises  from  the  countersigning  by  the  director  of  the  school- 
district  of  the  notice  of  the  election  of  each  of  the  claimants  to  the  school-district 
treasurership.  There  was  but  one  legally  elected.  Both  their  notices  having  been 
countersigned,  and  filed  in  the  office  of  the  County  Auditor,  it  gave  both  the  claim- 
ants a,  prima  facie  right  to  the  office.  The  Auditor  would  have  been  justified,  under 
such  circumstances,  in  declining  to  recognize  either  until  the  question  had  been 
settled  by  the  courts.  But  he  has  assumed  to  decide  the  question,  and  if  he  has 
decided  erroneously  and  given  the  order  to  the  wrong  person, — the  one  not  actually 
the  Treasurer  of  the  school-district, — he  would,  perhaps,  be  liable  on  his  official  bond ; 
but  the  evidence  of  who  is  Treasurer  being  required  by  law  to  be  filed  in  the  Au- 
ditor's office,  and  not  the  Treasurer's,  the  latter  would  be  fully  protected  in  paying 
the  order  of  the  Auditor  to  the  person  therein  designated  as  Treasurer  of  the  school- 
district.     Gen.  St.  1878,  p.  484,  §  83. 

If  this  view  of  the  matter  meets  your  approbation,  you  may  so  advise  the  Treas- 
urer, and  that  it  is  his  duty  to  pay  the  order.  This,  under  the  circumstances,  is  all 
either  of  us  is  required  to  do  in  the  premises.  It  seems  to  be  a  school-district 
quarrel,  and  if  the  County  Treasurer  will  not  accept  or  act  upon  your  advice  in  the 
premises,  I  do  not  feel  called  upon  to  interfere  unless  it  is  made  to  appear  that  the 
Treasurer  is  acting  willfully  corrupt  in  the  matter.  As  his  refusal  seems  to  be 
based  upon  a  claim  that  he  is  not  legally  authorized  to  pay  the  order,  he  would  not 
be  guilty  of  any  such  misbehavior  in  office  as  to  call  for  his  prosecution.  The 
School-district  Treasurer  liolding  the  order  can,  and  if  the  refusal  is  persisted  in 
longer  should,  employ  an  attorney  to  compel  the  payment  of  the  order  by  man- 
damus.     This  will  bring  the  matter  before  the  court  for  a  decision  and  settle  it. 

February  5th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sm:  I  am  in  receipt  of  your  favor  of  the  fourth  inst.,  in  the  matter  of  settlers' 
claims  for  land  on  St.  Vincent  Extension,  St.  Paul,  Minneapolis  &  Manitoba  Kail- 
road,  under  chapter  201  of  the  Special  Laws  of  1877,  and  in  reply  thereto  I  have 
the  honor  to  submit  for  your  consideration,  that,  assuming  the  validity  of  the  act 
in  question,  and  the  acceptance  of  its  conditions,  as  well  as  its  benefits,  by  the  rail- 
road company,  (questions  I  have  not  examined,)  I  am  of  the  opinion  that  your  Ex- 
cellency would  be  authorized  to  relinquish,  in  accordance  with  the  provisions  of  said 
act,  such  lands  properly  pertaining  to  that  portion  of  the  road  between  Melrose  and 
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Barnesville  as  you  find  were  occupied  on  March  1,  1877,  by  actual  settlers  within 
the  meaning  of  section  10  of  said  act,  although  they  may  have  been  included  in  thft 
deed  referred  to.    The  railroad  company  were  not  authorized  to  acquire  title  to  land 
in  advance  of  the  actual  construction  of  its  road,  except  as  hereinafter  stated.    The 
act  of  Congress  approved  March  3,  1865,  increases  the  grant  of  lands  to  the  State, 
to  aid  in  construction  of  her  land-grant  railroads,  to  10  sections  per  mile  of  road  ta 
be  built.    Section  2  of  this  act  extends  the  limit  to  20  mUes  from  the  line  of  the 
road.   By  section  6  of  this  act  it  is  provided  that  as  often  as  10  consecutive  miles  of 
the  road  are  completed,  the  company  are  entitled  to  10  sections  for  each  mile  situ- 
ated opposite  to  and  within  the  20-mile  limit  of  the  line  of  said  section  of  road  thus 
computed  along  the  whole  length  of  said  completed  section  of  road,  emA  no  further. 
By  this  section  6,  for  every  division  of  10  miles  of  road  to  be  constructed,  100  odd 
sections  of  land  are  set  apart  to  aid  in  its  completion,  to  be  taken  opposite  and 
along  the  whole  length  of  said  division,  if  there  is  that  amount  within  the  20-mile 
limit;  but  if  there  is  not,  it  can  extend  no  further  along  the  line  of  the  road  except 
as  hereinafter  stated.    In  other  words,  the  uncompleted  portions  of  the  road  could 
not  be  robbed  of  its  full  quota  of  10  sections  of  land  per  mile  to  make  up  any  defi- 
ciency on  the  completed  portions  of  the  road,  otherwise  it  might  happen  that  the  un- 
completed portions  of  the  road  having  no  land  left  coterminous  with  it,  there  would 
be  no  sufBcient  inducement  to  build  it,  and  the  object  of  the  grant  as  to  this  part  of 
the  road  be  defeated. 

By  the  act  of  Congress  approved  July  13, 1866,  indemnity  lands,  for  those  sold  or 
disposed  of  by  the  United  States  before  the  withdrawal  of  the  lands  at  the  local 
land-office,  were  granted  to  the  State  to  aid  in  the  construction  of  these  railroads^ 
to  be  selected  from  the  odd  sections  within  20  miles  of  the  line  of  the  road.  By  sec- 
tion 4  of  this  act  it  is  specially  provided  that  the  lands  specifically  lying  in  plac& 
on  any  division  of  10  miles  of  the  road  shall  not  he  disposed  of  (that  is,  by  the  State 
to  the  railroad  company)  until  the  road  shall  he  completed  through  and  cotermi- 
nous with  the  same.  A  proviso  is  added  that  this  provision  shall  not  extend  to  any 
lands  authorized  to  be  taken  to  make  up  deficiencies;  that  is,  the  indemnity  lands 
granted  by  section  1  of  the  act.  This  proviso  must  be  construed  with  reference  to. 
all  the  other  provisions  of  the  acts  of  March  5, 1865,  and  July  13, 1866,  referred  to. 
So  construing  it,  it  means  just  this  and  no  more:  that  indemnity  lands  to  make  up 
the  deficiency  of  10  sections  per  mile  on  the  completed  portions  of  the  road  may  be 
acquired  in  advance  of  construction,  if  they  can  be  found  within  the  20-mile  limit, 
and  leave  the  full  complement  of  100  sections  to  each  division  of  10  miles  of  un- 
oonstructed  road  lying  in  place  through  and  coterminous  with  the  same.  If  there 
are  no  more  than  this  full  complement  of  100  sections  for  every  10  miles,  no  in- 
demnity lands  could  be  taken  from  these  100  sections,  and  the  company  could  not 
acquire  title  to  them  in  advance  of  construction  of  the  10-mile  division.  Edger- 
ton's  Eailroad  Laws,  pp.  85-87,  §§  1,  2,  6;  Id.  pp.  89,  90,  §§  1,  4. 

To  recapitulate:  1st.  Every  division  of  10  miles  of  the  railroad  has  set  apart  for 
its  construction  100  sections  of  land  coterminous  with  it,  no  part  of  which  the 
company  can  acquire  title  to  in  advance  of  construction,  and  no  part  of  which  can 
be  taken  for  deficiencies.  2d.  That  if  there  is  a  deficiency  in  the  100  sections  prop- 
erly belonging  to  any  completed  division  of  10  aiiles,  the  company  can  acquire  title 
to  indemnity  lands  in  advance  of  construction  along  other  divisions  of  the  line,  if 
they  can  be  had  outside  of  the  100  sections  set  apart  for  the  construction  of  such 
division,  and  not  otherwise.  3d.  If  there  was  included  in  the  deed  to  the  company 
any  lands  belonging  to  the  100  sections  so  set  apart  for  the  uncompleted  divisions 
of  the  road,  the  company  did  not  acquire  title  to  the  same  in  advance  of  the  com- 
pletion of  the  road,  and  your  Excellency  would  be  authorized  to  relinquish  the  same 
to  the  United  States,  if  you  are  satisfied  they  were  occupied  by  settlers  on  the  first 
day  of  March,  1877. 

February  6th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 
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Gust.  A.  Schulze,  Esq.,  Co.  Treas.  Lake  Co.,  Beaver  Bay,  Minn.: 

Dear  Sir:  Yours  of  3d  inst.  received.  As  you  have  no  County  Attorney,  I  am 
pleased  to  advise  you,  in  answer  to  your  questions,  tliat  if  there  are  no  banks  or 
bankers  in  your  county,  it  is  exempt  from  the  provisions  of  section  131,  Gen.  St., 
as  amended  by  chapter  38,  Gen.  Laws  1873,  p.  158;  and  the  County  Commissioners 
or  Board  of  Audit  have  no  right  to  require  you  to  deposit  county  funds  with  private 
individuals  or  a  firm  not  a  bank  or  bankers.  In  such  case  the  law  holds  the  Treas- 
urer and  the  sureties  on  his  bond  liable  and  responsible  for  all  the  funds  coming  to 
his  hands  belonging  to  the  public;  and  he  would  have  the  right  to  select  his  own 
depository,  in  or  out  of  the  county,  provided  these  funds  are  within  easy  call  when 
demanded  by  the  state,  county,  towns,  etc.,  to  whom  they  belong.  Hence,  where- 
ever  deposited,  the  Treasurer  is  responsible,  whether  the  board  makes  any  order  in 
the  premises  or  not.  I  would  therefore  advise  you  to  select  the  safest  and  best  place 
which  you  and  your  sureties  deem  accessible  in  which  to  deposit  all  moneys,  drafts, 
checks,  etc.,  received  by  you  as  treasurer. 
February  6th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whitoomb,  Auditor  of  Minnesota: 

Dear  Sir:  1  am  in  receipt  of  a  communication  from  S.  Lee  Davis,  Esq.,  County 
Auditor  of  Ramsey  county,  making  the  inquiry  hereinafter  stated.  The  communi- 
cation should  have  been  addressed  to  you,  as  it  relates  to  the  duties  of  county  offi- 
cers with  reference  to  the  tax  laws  of  the  State.  By  section  119,  c.  11,  Gen.  St.  1878, 
p.  245,  it  is  the  decision  of  the  State  Auditor,  in  accordance  with  the  advice  of  the 
Attorney  General,  that  is  to  have  force  and  effect,  until  annulled  by  the  judgment 
or  decree  of  the  court;  hence,  I  think,  all  questions  relating  to  taxes,  tax  laws,  and 
the  duties  of  all  officers  with  reference. thereto,  should  be  sent  to  your  office  for  a 
decision  thereon.  In  this  manner  uniformity  of  practice  throughout  the  State  will 
be  obtained.  Auditor  Davis  says  that  some  of  the  school-districts  of  Ramsey 
county  have  never  made  any  requisition  for  the  State  text-books,  and  have  there- 
fore neglected  or  failed  to  introduce  said  books  into  the  schools  of  their  respective 
districts,  although  two  years  have  expired  since  the  County  Auditor  received  the 
number  of  text-books  required  by  the  school-districts  of  his  county,  and  asks  what 
is  his  duty  in  the  premises  at  the  coming  spring  settlement.  An  answer  to  this 
question  requires  a  consideration  of  the  following  provisions  of  the  General  Stat- 
utes of  1878:  First,  section  67,  c.  11,  p.  230;  second,  section  83,  c.  36,  p.  484 ;  third, 
section  166,  c.  36,  p.  500. 

By  the  first  section  above  referred  to,  the  County  Auditor  is  required  to  keep  an 
account  with  each  school-district  of  his  county,  and,  immediately  after  each  settle- 
ment with  the  County  Treasurer,  to  credit  each  district  with  the  collection  belong- 
ing to  it,  and  give  to  the  Treasurer  thereof,  on  demand,  an  order  on  the  County 
Treasurer  for  the  amount  to  the  credit  of  the  district.  This  provision  of  the  stat- 
ute is  substantially  section  56,  Gen.  St.  1866,  p.  171,  re-enacted  March  11,  1878, 
and  was  the  law  of  the  State  at  the  time  of  the  passage  of  the  text-book  law. 

By  the  second  section  referred  to,  the  County  Treasurer  is  required,  upon  the 
order  of  the  County  Auditor,  to  pay  to  the  Treasurer  of  any  school-district  any 
money  in  his  hands  belonging  to  such  school-district. 

By  the  third  section  referred  to  it  is  provided  that  after  two  years  from  the  time 
the  County  Auditor  of  any  county  has  received  the  number  of  text-books  required 
for  the  school-districts  of  his  county,  the  Treasurer  of  such  county  shall  pay  no 
part  of  the  State  school  tax  fund  belonging  to  a  district  in  his  county  to  the  Treas- 
urer thereof,  until  he  produces  the  certificate  of  the  Superintendent  of  Public 
Schools  of  his  county  to  the  fact  that  the  State  text-books  have  been  introduced 
into  the  scliools  of  such  district,  and  are  used  to  the  exclusion  of  any  other  series 
of  text-books. 

Are  these  several  provisions  of  the  statute  conflicting  and  inconsistent  with  each 
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other,  so  that  the  later  enactment  would  repeal  pro  tanto  the  others?  is  the  real 
question  to  be  determined.  Ordinarily,  express  language  is  used  where  a  repeal  is 
intended,  and  a  repeal  by  implication  is  not  favored ;  and  where  the  acts  are  upon 
different  subjects,  the  rule  as  to  implied  repeals  applies  more  forcibly.  When  dif- 
ferent provisions  of  the  statute  can  be  harmonized  by  a  fair  and  liberal  construc- 
tion, it  must  be  done.  One  statute  is  not  to  be  considered  as  a  repeal  of  another, 
if  it  be  possible  to  reconcile  the  two  together.  McCool  vs.  Smith,  1  Blackf.  459.  I 
see  no  difficulty  in  harmonizing  all  the  several  provisions  under  consideration,  and 
giving  effect  to  all  of  them.  There  is  no  such  repugnancy  between  the  provisions 
of  the  statutes  referred  to  that  all  may  not  stand  together.  Curryer  vs.  Merrill,  3 
N.  W.  Eep.  3. 

Section  166,  c.  36,  Gen.  St.  1878,  is  simply  a  limitation  of  the  duty  of  the  Treas- 
urer to  pay  as  required  by  section  83,  o.  36,  and  forbids  the  payment  of  any  part 
of  the  school-tax  fund  to  a  school-district  Treasurer  unless  certain  conditions  are 
complied  with,  viz.,  furnishing  proof  that  the  State  text-books  are  in  use  in  his  dis- 
trict. This  prohibition  of  the  payment  by  the  County  Treasurer  of  any  part  of  the 
•State  school-tax  fund  to  a  school-district  without  the  production  of  the  County  Su- 
perintendent's certificate,  is  one  of  the  measures  selected  by  the  Legislature  to 
effect  one  of  the  objects  of  the  law,  viz.,  to  secure  a  uniform  series  ol  text-books  in 
the  public  schools.  Whether  it  is  wise  or  not,  is  a  question  exclusively  within  the 
judgment  of  the  Legislature,  with  which  executive  officers  charged  with  carrying 
out  the  law  have  no  concern.  It  should  be  liberally  construed  and  faithfully  exe- 
cuted until  the  courts  or  the  people  determine  to  the  contrary.  I  am  of  the  opinion 
that  the  County  Auditor  should,  upon  making  settlement  with  the  County  Treas- 
urer, credit  each  school-district  of  his  county  with  its  share  of  the  collections  and 
school  funds ;  but  where  two  years  have  elapsed  since  he  received  the  number  of 
text-books  required  for  the  district  schools  of  his  county,  the  order  on  the  County 
Treasurer  for  the  school-tax  fund  belonging  to  any  district  should  be  payable  on 
condition  that  the  school-district  Treasurer  produces  to  the  County  Treasurer  the 
certificate  of  th^  County  Superintendent  of  Public  Schools,  showing  that  the  text- 
books are  in  use  in  his  district,  and  that  the  County  Treasurer  should  not  pay  the 
order  unless  the  condition  is  complied  with.  The  term  "State  school-tax  fund"  is 
defined  by  Gen.  Laws  1878,  p.  68,  §  3,  "to  mean  and  apply  to  school  funds  arising 
from  taxation. " 

February  9th,  1880.  •        CHAS.  M.  START,  Atty.  Gen. 


A.  E.  Mint,  Esq.,  County  Attorney,  Marshall  County: 

Dear  Sir:  In  j-our  favor  of  the  third  inst.  you  state  that  your  County  Treasurer 
elect  was,  at  the  time  of  his  election  in  Xovember  last,  one  of  the  County  Com- 
missioners of  your  county  for  the  term  ending  January  1,  1880.  After  the  expira- 
tion of  his  term,  and  after  his  successor  had  qualified,  and  within  the  required  time, 
he  qualified  as  County  Treasurer,  and  you  ask  if  he  is  eligible  to  the  office  of  County 
Treasurer.  The  answer  depends  upon  what  construction  shall  be  given  to  the  pro- 
viso of  section  147,  c.  8,  Gen.  St.  1878,  which  reads:  "Provided,  that  no  person  who 
holds  the  office  of  County  Attorney,  Sheriff,  Register  of  Deeds,  County  Auditor,  or 
County  Commissioner,  at  the  time  of  said  election,  shall  be  eligible  to  said  office  of 
County  Treasurer." 

AVhile  this  language  is  susceptible  of  the  construction  that  no  person  holding  the 
office  of  County  Commissioner  at  the  time  of  his  election  can  be  elected  to  the  office 
of  County  Treasurer  to  fill  a  vacancy,  but  could  be  elected  for  the  full  term,  I  do 
not  think  this  is  the  fair  import  of  the  proviso,  for  the  Legislature  could  not  have 
intended  that  a  person  who  was  ineligible  for  a  part  of  the  term  was  eligible  to 
the  whole  term.  The  same  reasons  for  excluding  a  County  Commissioner  from  the 
office  when  elected  to  fill  a  vacancy,  would  apply  with  equal  force  when  he  is  elected 
for  the  full  term.  I  am  of  the  opinion  that  the  words  "at  the  time  of  said  election" 
have  reference  to  the  election  of  a  County  Treasurer,  whether  to  fill  a  vacancy  or 
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for  the  full  tenn.  It  might  often  happen  that  the  person  appointed  to  fill  a  vacancy 
would  be  succeeded  by  the  person  elected  for  the  regular  term;  and  a  person  hold- 
ing the  oflSce  of  County  Commissioner  at  the  time  of  his  election  would  not  be  eli- 
gible to  the  office  of  County  Treasurer.  This  is  upon  the  assumption  that  the  pro- 
viso under  consideration  is  constitutional.  It  is  entirely  competent  for  the  Legis- 
lature to  provide  that  a  person,  while  he  is  actually  County  Commissioner,  shall 
not  be  County  Treasurer,  as  the  offices  are  incompatible.  The  Commissioners  are 
intrusted  with  the  supervision  of  the  public  funds ;  they  may  call  the  Treasurer  to 
account  and  remove  him  from  office  in  certain  cases;  but  tlie  Legislature  have  no 
power  to  impose  disabilities  upon  the  citizens  of  the  State  and  render  them  inelig- 
ible to  offices  when  elected  by  the  people,  unless  the  disqualification  is  sanctioned 
by  the  constitution  of  the  State.  Section  7  of  article  7  of  the  Constitution  declares: 
"Every  person  who,  by  the  provisions  of  this  article,  shall  be  entitled  to  vote  at 
any  election,  shall  be  eligible  to  any  office  which  now  is  or  hereafter  shall  be  elect- 
ive by  the  people,  *  *  *  except  as  otherwise  provided  in  this  Constitution." 
It  is  not  otherwise  provided  in  the  Constitution  in  regard  to  County  Treasurers. 
By  the  provision  of  tiie  Constitution  the  right  of  every  elector  to  the  office,  and  the 
right  to  select  him  for  the  office,  is  conferred  in  the  most  positive  and  direct  terms. 
And  if  the  statute  in  question  is  construed  as  making  an  elector  ineligible  to  the 
office  of  County  Treasurer,  whether  to  fill  a  vacancy  or  for  the  full  term,  it  is 
clearly  unauthorized  by  the  constitution.  Such  a  construction  is  so  "  clearly,  plainly, 
and  palpably"  opposed  to  the  spirit  and  intent  of  the  constitutional  provision  re- 
ferred to,  that  I  feel  justified  in  the  conclusion  that  unless  some  other  construction 
can  be  given  to  the  statute  it  must  be  held  unconstitutional.     Op.  Attys.  Gen.  395. 

It  follows  that,  whatever  construction  shall  be  given  to  the  proviso  in  question, 
the  fact  that  your  County  Treasurer  held  the  office  of  County  Commissioner  at  the 
time  of  his  election  does  not  render  him  ineligible  to  the  office  of  County  Treasurer. 

February  9th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whitoomb,  State  Auditor: 

Dear  Sir:  I  have  your  favor  of  the  sixth  inst.,  referting  to  me  the  communi- 
cation of  the  County  Auditor  of  Redwood  county,  asliing  whether  there  is  any  law 
authorizing  any  further  extension  of  time  for  payment  of  the  seed-grain  tax.  It 
seems,  from  the  Auditor's  statement,  that  all  of  the  unpaid  portions  of  the  seed- 
grain  loans  for  the  years  1877  and  1878  have  been  levied  on  the  tax-list  of  1879, 
and  included  in  the  total  taxes  for  that  year,  against  the  party  (receiving  the  loan) 
and  his  real  property.  The  misfortunes  of  the  parties,  as  represented  by  the  County 
Auditor,  call  for  a  liberal  construction  of  this  seed-grain  tax,  and,  if  compatible 
with  the  laws  of  the  State,  that  the  relief  should  be  granted.  I  have  examined  the 
law  with  this  view,  but  can  come  to  no  other  conclusion  except  that  there  are  no 
provisions  of  the  statute  authorizing  a  further  extension  of  tlie  time  of  payment 
where  the  tax  has  already  been  levied  and  in  the  hands  of  the  County  Treasurer  for 
collection.  Under  the  provisions  of  section  8,  c.  156,  Gen.  Laws  1877,  p.  247,  the 
payment  of  the  tax  provided  for  by  said  chapter  in  case  of  failure  of  crops  should  be 
extended  from  year  to  year,  without  interest  or  penalty,  until  the  person  receiving 
it  had  raised  a  crop;  but  chapter  80  of  the  General  Laws  of  1878,  p.  127,  supersedes 
the  section  above  referred  to,  and  provides  that  on  application  to  the  Board  of 
County  Commissioners  of  their  respective  counties,  persons  who  have  received  aid 
.under  the  provisions  of  the  statute  of  1877  might  have  the  time  for  the  payment  of 
taxes  levied  for  seed  grain  extended  for  a  period  of  one  year.  Persons  receiving 
aid  under  chapter  94,  Gen.  Laws  1878,  p.  157,  in  case  of  loss  of  crops,  might  have 
obtained  an  extension  of  time  in  which  to  pay  their  indebtedness  for  seed  grain  by 
making  the  proper  affidavit  and  filing  the  same  with  the  County  Auditor  before  the 
first  day  of  October,  who  was  required  to  omit  from  the  tax  levy  the  amount  due 
for  the  seed  grain  from  all  persons  filing  with  him  such  affidavit. 

From  the  foregoing  provisions  of  the  several  statutes  on  the  subject,  I  think  it  is 
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clear  that  the  payment  of  seed-grain  tax  under  the  law  of  1877  can  only  be  extended 
by  the  Board  of  County  Commissioners,  and  for  one  year  only;  and  that,  under  the 
law  of  1878,  if  parties  failed  to  apply  to  the  County  Auditor  and  make  the  necessary 
proof  o"f  loss  of  crop  before  October  Ist,  and  the  Auditor  has  levied  the  tax  for  seed 
grain,  there  is  no  authority  for  extending  the  time  of  payment  of  the  same. 
St.  Paul,  February  10th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Henry  M.  Knox,  Esq.,  Public  Examiner : 

Dear  Sib:  I  have  retained  your  communication  in  regard  to  the  St.  Croix  Val- 
ley Savings  Bank  without  an  answer  until  this  time,  for  the  reason  that  I  have 
found  considerable  difiHculty  in  determining  the  "legal  status"  of  savings  banks 
organized  under  chapter  23,  Gen.  Laws  1867,  p.  33,  since  the  amendment  of  chap- 
ter 84,  Gen.  Laws  1875,  p.  110.  It  must  be  conceded  that  the  latter  act  is  a  sub- 
stitute for  the  former,  and  entirely  supersedes  it  as  to  all  savings  banks  organized 
subsequent  to  the  act  of  1875,  and  prior  to  the  passage  of  the  savings-bank  act  of 
1879,  (chapter  109,  Gen.  Laws  1879.)  I  do  not  think,  however,  that  savings  banks 
organized  under  the  act  of  1867  are  subject  to  the  liabilities  and  restrictions  of  the 
act  of  1875,  unless  they  have  reorganized  under  the  latter  act.  A  charter  or  act 
of  incorporation  for  private  purposes  becomes  a  contract  between  the  parties  ac- 
cepting it  and  the  state,  and  cannot  be  annulled  by  the  state  without  the  consent  of 
the  corporation.  When  there  is  a  general  law  providing  for  the  organizing  of  cor- 
porations, with  certain  specified  rights,  privileges,  and  franchises,  by  any  person 
adopting  and  signing  preliminary  articles  of  association,  a  compliance  with  the 
law  in  this  respect  would  be  deemed  an  acceptance  of  the  proposed  grant  and  the 
conditions  of  it,  and  would  constitute  a  contract  to  the  same  extent  as  though  the 
corporation  was  created  by  special  legislation.  We  must  examine  the  act  of  1875 
in  the  light  of  this  proposition. 

Section  18  provides  that  any  savings  association  which  has  been  heretofore  in- 
corporated and  is  now  doing  business,  may  avail  itself  of  the  privileges  of  this  act, 
and  shall  be  subject  to  all  the  liabilities  prescribed  therein.  In  view  of  the  radical 
changes  made  by  the  act,  I  think  this  section  must  be  construed  as  permissive,  and 
not  mandatory ;  that  it  is  only  when  the  existing  association  has  elected  to  reor- 
ganize and  avail  itself  of  the  privileges  of  the  act  of  1875  that  it  is  subject  to  the  re- 
strictions of  the  act.  The  proviso  to  section  1  does  not  bring  it  within  the  maxim, 
"The  express  mention  of  one  thing  implies  exclusion  of  others,"  for  the  banks 
there  excepted  are  not  savings  banks  organized  under  the  act  of  1867.  Section  20 
of  the  act  of  1875  expressly  recognizes  the  continued  corporate  existence  of  banks 
organized  under  the  act  of  1867.  It  provides  that  "any  person  or  association  of 
persons  who  shall  *  *  *  hold  themselves  out  to  the  public  as  a  savings  bank  or 
association,  and  who  shall  not  have  been  duly  organized  under  this  act,  or  t?ie  act 
of  which  this  is  amendatory,  shall  be  deemed'  guilty  of  violating  the  provisions 
of  this  act;"  or,  in  other  words,  an  association  organized  under  the  act  of  1867 
may  hold  itself  out  as  a  savings  bank,  and  not  be  guilty  of  violating  the  provisions 
of  the  act  of  1875.  The  St.  Croix  Valley  Savings  Bank  having  been  organized  un- 
der the  act  of  1867,  and  thereby  accepted  all  the  conditions  and  restrictions,  as  well 
as  the  privileges,  of  that  act,  it  must  continue  to  conform  to  this  act  in  all  particu- 
lars, unless  it  desires  to  reorganize  under  the  act  of  1879.  It  cannot  enjoy  the 
privileges  and  the  immunities  of  the  act  under  which  it  was  organized  without  a 
full  compliance  with  all  its  conditions,— the  contract  between  it  and  the  state  is 
not  unilateral.  The  speciiic  questions  asked  by  the  bank  should  be  answered  as 
follows:  First,  it  should  have  been  not  less  than  five  trustees,  (chapter  23,  Gen. 
Laws  1867,  §g  1,  5;)  second,  6  per  cent,  interest  per  annum  must  be  allowed  de- 
positors before  the  Trustees  receive  any  pay  or  profit,  (section  7 ;)  third,  the  Board 
of  Trustees  must  report  to  the  State  Auditor  on  the  first  day  of  December  of  each 
year,  (section  15.) 

I  have  examined  the  statement  of  the  condition  of  the  bank  in  question,  fur- 
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nished  by  you.  From  the  statement  it  clearly  appears  that  the  bank  is  not  com- 
plying with  the  law,  particularly  with  section  8,  as  amended  by  Gen.  Laws  1868, 
p.  21.  While  there  is  no  question  of  the  solvency  of  this  institution,  the  experience 
of  other  States  with  their  savings  banks  admonishes  us  that  all  the  requirements  of 
the  statute  intended  for  the  protection  of  depositors  should  be  strictly  complied 
with. 
St.  Paul,  February  11th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner : 

Dear  Sir:  In  reply  to  your  favor  of  the  tenth  inst.,  asking  "if  the  Board  of  Au- 
■ditors  of  a  county  can  entertain  proposals  for  the  county  deposits  from  banks  out- 
side of  the  county, "  I  have  the  honor  to  submit  for  your  consideration  that  there 
is  no  statute  prohibiting  it,  and  there  might  be  cases  where  it  would  be  for  the  pub- 
lic interests  to  do  so, — e.  g.,  where  the  local  banks  combine  to  reduce  the  interest  to 
a  nominal  amount, — but  as  a  rule  it  ought  not  to  be  done. 

St.  Paul,  February  11th,  1880.  CHAS.  M.  START,  Atty  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota; 

Sir:  In  the  matter  of  the  petition  of  George  P.  Polsom  and  others  for  the  ap- 
pointment of  County  Commissioners  for  the  county  of  Traverse,  I  have  the  honor 
to  submit  for  your  consideration:  First,  that  the  county  of  Traverse  is  unorgan- 
ized; second,  our  Supreme  Court  has  decided,  in  the  case,  State  of  Minnesota  on 
the  Relation  of  Lindholm  vs.  Parker,  3  N.  W.  Rep.  155,  that  "the  establishing  and 
■organizing  of  counties  is  left  (with  some  restrictions  as  to  boundaries)  wholly  with 
the  Legislature,  and,  until  some  act  of  the  Legislature  authorizing  it,  the  people  of 
a  district  have  no  right  to  act  as  an  organiied  county."  In  accordance  with  this 
rule,  the  court  hold  in  express  terms  that  unorganized  counties  are  not  entitled  to 
a  County  Auditor  or  Clerk  of  the  District  Court,  and  the  conclusion  to  be  drawn 
from  the  opinion  of  the  court  is,  that  unorganized  counties  are  not  entitled  to  have 
any  county  officers  except  a  Board  of  County  Commissioners;  third,  in  view  of  this 
decision,  and  the'practice  which  has  sometimes  obtained  of  County  Commissioners 
appointed  for  unorganized  counties,  to  proceed  to  attempt  to  organize  the  county 
and  appoint  county  officers,  I  would  respectfully  suggest  that,  in  case  your  Ex- 
-cellency  shall  grant  the  prayer  of  the  petitioners,  that  the  attention  of  the  appoint- 
ees be  specially  called  to  the  fact  that  they  have  no  authority  to  organize  the  county 
or  to  appoint  county  officers. 

February  14th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner: 

Dear  Sir:  In  answer  to  your  question  in  regard  to  the  proper  method  of  com- 
puting the  salaries  of  Judges  of  Probate  under  section  2,  o.  37,  Gen.  Laws  1875,  I 
have  the  honor  to  advise  you  that  to  determine  the  population  of  any  county  for 
such  purpose,  add  5  per  cent,  of  the  population  of  the  county,  as  shown  by  the  last 
census,  (which,  for  the  present  time,  would  be  the  State  census  of  1875,)  for  each 
year  expiring  after  the  year  in  which  said  census  was  taken.  Nothing  should  be 
added  for  the  year  1875.  Neither  should  the  percentage  be  compounded.  Formu- 
lated, the  rule  would  be:  Add  25  per  cent,  to  the  population  of  a  county,  as  shown 
by  the  census  of  1875,  and  you  will  have  the  population  for  1880  for  the  purpose  of 
computing  the  Judge  of  Probate's  salary  for  that  year. 

February  14th,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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A.  N.  Bentley,  Co.  Atty.,  Winona: 

Deak  Sir:  I  hereby  return  requisition  papers  for  correction.  Judge  Wilkin  lias 
recently  held  that  in  order  to  give  the  Governor  jurisdiction  to  demand  a  fugitive, 
it  must  affirmatively  and  directly  appear  that  the  defendant  was  in  the  State  at  the 
time  the  ofEense  was  committed,  and  has  since  fled.  It  appears  argumentati vely  from 
the  papers  that  such  is  the  fact,  but  we  had  better  not  take  any  chances  on  it.  I 
have  penciled  in  the  words  required  in  one  of  the  copies.  It  should  read:  '■'  That  said 
Stephen  A.  Powers  was  in  the  State  of  Minnesota  at  the  time  of  the  commission  of 
the  alleged  ofEense  in  said  complaint  set  forth,  and  he  has  since  fled  from  this  State 
and  is  a  fugitive  from  the  justice  of  the  State  of  Minnesota."  Otherwise,  the  pa- 
pers are  correct,  and  upon  their  return,  corrected  as  indicated,  the  Governor  will 
be  so  advised. 

February  20th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


R.  Clark,  Esq.,  Co.  Treasurer,  Pipe  Stone  Co.,  Minn. : 

Deae  Sir:  Tours  of  sixteenth  inst.  is  received.  In  reply  to  the  first  question, 
"How  shall  I  treat  town  and  district  orders  when  paid  in  on  taxes?"  I  would  re- 
fer you  to  section  57  of  the  tax  law  (Gen.  St.  1878,  p.  228,  or  Sess.  Laws  1878,  o.  1) 
as  to  the  Treasurer  receiving  and  canceling  such  orders,  and  to  section  68  as  to 
turning  them  over  on  settlements. 

As  to  the  second  question,  "Can  I  collect  pay  for  fuel,  rent,  stationery,  etc., 
where  I  furnish  my  own  oflBce?"  I  refer  you  to  section  10,  Gen.  St.  1878,  p.  138, 
which  provides  that  it  shall  be  the  duty  of  the  County  Board  to  provide  oflBces  and 
necessary  books,  stationery,  fuel,  safes,  desks,  and  other  suitable  furniture  for 
county  ofSces  at  the  county  seat;  and  to  section  111,  which  provides  that  the  county 
officers  of  recently  organized  counties  may,  until  the  board  provides  offices  at  the 
county  seat,  (which  they  may  do  any  time  within  three  years,)  hold  their  offices  at 
their  places  of  abode.  Under  this  last  section  I  think  that  the  duty  of  furnishing 
an  office  to  the  county  officers  named  in  recently  organized  counties  is  not  absolute 
on  the  part  of  the  Board  until  after  three  years  have  elapsed  since  the  organization 
of  the  county,  and  if  they  do  not  sooner  furnish  you  with  an  office  you  cannot 
charge  the  county  with  rent  of  an  office.  The  Board  should  furnish  you  with  the 
necessary  stationery  and  books  for  the  use  of  your  office. 

1  have  answered  your  questions,  but  I  beg  to  call  your  attention  to  the  provisions 
of  law  relating  to  the  duties  of  Attorney  General,  and  to  state  that  it  is  no  part  of 
his  duty  to  advise  county  officers,  except,  perhaps,  county  attorneys;  that  it  is  the 
latter  officer's  duty  so  to  do;  and  hereafter  your  application  must  be  to  him  for 
advice  as  to  your  rights  and  duties,  except,  perhaps,  those  relating  to  duties  under 
the  tax  law,  which  may  properly  be  addressed  to  the  State  Auditor,  who  is  the  officer, 
under  section  119,  tax  law,  (Laws  1878,)  whose  decision  on  the  construction  of  the 
tax  law  is  binding  until  set  aside  by  the  courts, 

February  20th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sir:  In  the  matter  of  the  extradition  of  Hiram  A.  Clark  upon  the  requisition 
of  his  Excellency,  the  Governor  of  Wisconsin,  I  have  the  honor  to  advise  you 
that  under  section  2,  art.  4,  of  the  Constitution  of  the  United  States,  one  of  the 
essential  facts  to  be  established,  in  order  to  authorize  the  Executive  of  the  State, 
where  the  crime  is  charged  to  have  been  committed,  to  make  the  demand,  is  that 
the  party  so  charged  has  fled  from  that  State;  that  he  is  a  fugitive  from  the  justice 
of  the  State  whose  laws  have  been  violated.  Ex  parte  Joseph  Smith,  3  McLean, 
121.  In  the  Case  of  the  Extradition  of  Garvie,  the  then  Attorney  General  (Cor- 
nell) held  that  this  fact  must  be  made  to  appear  by  affidavit  or  other  compe- 
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tent  evidence  presented  to  the  Governor  of  the  State  making  the  demand  as  the 
foundation  of  his  action;  that  the  recitals  in  the  Governor's  requisition  and  cer- 
tificate were  not  evidence  of  the  fact.  3  Op.  Attys.  Gen.  570.  This  rule  has  been 
recently  followed  and  approved  by  Judge  Wilkin,  of  the  District  Court,  Ramsey 
county,  in  the  Frink  Case,  where  the  defendant  was  discharged  on  habeas  corpus. 
It  does  not  appear  from  the  papers  accompanying  the  requisition  in  question  that 
there  was  any  competent  evidence  before  the  Governor  of  Wisconsin  that  the  al- 
leged fugitive  was  in  that  State  at  the  time  the  crime  was  claimed  to  have  been 
committed,  and  that  he  has  since  fled  from  the  State  of  Wisconsin  and  is  now  a  fu- 
gitive from  the  justice  thereof.  These  facts,  it  is  true,  appear  inferentially  from 
the  certificate  of  the  District  Attorney  annexed  to  the  requisition.  His  certificate  is 
not  sworn  to,  and  is  not  competent  evidence  of  the  facts.  I  therefore  advise  your  Ex- 
cellency to  decline  to  issue  your  warrant  for  the  arrest  and  delivery  of  the  alleged 
fugitive  until  the  requisition  is  accompanied  by  an  affidavit  or  other  competent  ev- 
idence that  the  alleged  fugitive  was  in  the  State  of  Wisconsin  at  the  time  the  of- 
fense is  alleged  to  have  been  committed ;  that  he  has  since  fled  from  the  State  of 
Wisconsin  and  is  now  a  fugitive  from  the  justice  thereof,  and  has  taken  refuge  in 
the  State  of  Minnesota.  I  am  aware  of  the  desire  of  your  Excellency  to  avoid  any- 
thing that  could  be  construed  as  discourteous  to  the  Governor  of  another  State; 
yet,  in  view  of  the  ruling  of  the  court  in  discharging  the  defendant  in  the  case  refer- 
red to,  I  think  the  ends  of  justice  will  be  best  subserved  by  declining  to  issue 
your  warrant  until  the  omission  indicated  is  supplied. 
Februajy  21st,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  D.  Burt,  Supt.  Public  Instruction: 

Sir:  I  am  in  receipt  of  your  favor  of  recent  date,  asking  if  school-districts  can  levy 
a  tax  in  excess  of  nine  mills  on  the  dollar,  in  case  it  is  necessary,  in  order  to  support 
a  school  for  the  length  of  time  required  by  law  to  entitle  the  district  to  public 
money.  The  question  is  not  free  from  doubt.  By  section  49,  p.  226,  Gen.  St.  1878, 
the  rate  of  taxation  for  current  expenses  is  limited  to  nine  mills,  without  excep- 
tion or  condition.  By  section  19,  subd.  5,  p.  470,  Gen.  St.  1878,  school-districts 
have  power  to  vote  a  tax  sulScient  to  meet  the  condition  upon  which  the  district 
is  entitled  to  share  in  the  public  school  money  of  the  State,  viz.,  to  maintain  a 
school  for  three  months.  By  section  24,  p.  472,  Gen.  St.  1878,  the  Board  of  Trus- 
tees of  a  school-district  have  the  power,  and  it  is  made  their  duty,  to  levy  a  tax,  in 
case  the  district  neglects  to  vote  it,  sufHcient  to  support  a  school  for  the  time  in 
each  year  necessary  to  secure  apportionments  from  the  state  school  fund. 

These  several  statutes  must  be  construed  together,  and  with  reference  to  the  in- 
tention of  the  Legislature  in  the  premises.  The  intention  of  the  first  provision  is 
to  guard  against  extravagant  and  excessive  taxation  by  school-districts,  and  where 
the  taxable  property  of  a  district  amounts  to  a  sum  suflicient  so  that  a  nine-mill 
tax  will  support  a  school  for  three  months,  no  greater  rate  can  be  levied ;  and  it  seems 
to  proceed  upon  the  theory  that  a  nine-mill  rate  of  taxation  will,  in  every  case,  be 
sufficient  for  this  purpose.  The  intention  of  the  other  provisions  referred  to  is  to 
secure  at  least  three  months'  school  each  year  in  every  school-district  in  the  State, 
and  makes  it  the  duty  of  the  Board  of  Trustees  of  the  school-district  to  provide,  by 
taxation,  the  means  whereby  such  school  may  be  maintained.  The  State  has  a  di- 
rect and  important  interest  in  the  maintenance  of  her  public  schools,  and  a  con- 
struction of  the  statute  which  would  result  practically  in  depriving  a  school-district 
of  any  school  whatever,  until  it  has  sufBcient  taxable  property  so  that  a  nine-mill 
tax  will  support  a  school  for  three  months  in  each  year,  and  thereby  enable  it  to 
share  in  the  public  money,  is  to  be  avoided  if  possible.  I  therefore  give  the  school 
children  the  benefit  of  the  doubt,  and  hold  that  the  limitation  in  the  general  tax  law 
(section  49,  Id.)  is  subject  to  the  condition  that  school-districts  may  raise  by  taxa- 
tion sulHcient  to  support  a  school  for  three  months  in  each  year,  and  thereby  obtain 
its  share  of  the  public  money,  although  the  rate  may  exceed  nine  mills ;  but  in  all 
27 
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cases  of  this  kind  no  more  should  be  levied  than  is  actually  required  for  a  three- 
months'  school,  and  a  special  return  of  the  amount  levied  should  be  made  to  the 
County  Auditor;  that  the  nine-mill  rate  is  insufficient  to  enable  the  district  to 
comply  with  the  law,  and  stating  the  amount  necessary  for  that  purpose.  In  the 
absence  of  such  special  return  the  Auditor  would  be  justified  in  refusing  to  extend 
more  than  the  nine-mill  rate. 
February  21st,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


F.  W.  Pearsall,  Esq.,  County  Attorney,  Lac  Qui  Parle: 

Dear  Sir  :  Yours  of  the  12th  inst.,  asking  if  County  Auditors  could  hold  the  of- 
fice of  County  Superintendent  of  schools,  is  received.  In  reply  I  have  to  say  that 
there  is  no  statute  prohibiting  it,  but  it  is  an  elementary  principle  that  the  accept- 
ance of  an  office  by  a  person  already  holding  an  office,  when  the  duties  of  the  two 
offices  are  incompatible, — that  is,  where  the  duties  of  the  two  offices  are  such  as  to 
render  it  improper,  from  considerations  of  public  policy,  for  one  incumbent  to  retain 
both, — win  be  deemed  a  resignation  of  the  office  previously  held.  1  DiU.  Mun. 
Corp.  §  164. 

Are  the  duties  of  the  offices  of  County  Auditor  and  County  Superintendent  incom- 
patible within  the  above  rule?  is  the  question.  I  think  they  are;  that  this  clearly 
appears  from  an  examination  of  the  sections  refered  to  by  you,  viz.,  40,  41,  60,  61, 
70,  72,  79,  90,  and  92,  c.  36,  Gen.  St.  1878. 

February  21st,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner: 

Dear  Sir:  I  am  in  receipt  of  yours  of  recent  date,  inclosing  classified  lists  of 
claims  allowed  by  the  Board  of  County  Commissioners  of  Ramsey,  and  paid  to  cer- 
tain county  officers  of  said  county  in  addition  to  the  salaries  allowed  by  law,  and 
asking  if  the  claims  so  allowed  were  legal  demands  against  the  county  of  Ramsey. 
In  reply,  I  have  to  say  that  it  is  a  well-settled  rule  that  a  person  accepting  a  public 
office,  with  a  fixed  salary,  is  bound  to  perform  all  the  duties  of  the  office  for  the 
salary.  Nor  is  the  rule  changed,  although  the  labor  and  duties  of  the  office  are 
subsequently  increased.  If  the  law  imposing  the  additional  labor  and  duties  does 
not  give  compensation  in  express  terms,  none  can  be  recovered  for  the  additional 
services.  Whether  the  pay  shall  be  increased  with  the  burden,  is  a  question  for 
the  Legislature.  1  Dill.  Mun.  Corp.  §  169;  Warner  vs.  Grace,  14  Minn.  487.  This 
general  rule  is  subject  to  the  exception  that  if  a  public  officer,  at  the  request  of  a 
municipal  corporation,  performs  for  it  services  which  are  no  part  of  the  duties  of 
his  office,  and  which  could  as  appropriately  have  been  performed  by  any  other  per- 
son, he  may,  in  a  proper  case,  recover  compensation  for  such  services.  This  excep- 
tion has  no  application  to  those  cases  where  the  services  could  only  be  performed  by 
the  officer,  or  where  the  party  or  officer  making  the  request  had  no  authority  to  bind 
the  corporation  for  the  payment  of  the  services  rendered.  The  necessity  of  enforc- 
ing the  rule  and  limiting  the  exception  is  forcibly  stated  by  Judge  Dillon.  He  says: 
"  The  rule  is-  of  importance  to  the  public.  To  allow  changes  and  additions  in  the 
duties  properly  belonging  or  which  may  be  properly  attached  to  an  office,  to  lay 
the  foundation  for  extra  compensation,  would  soon  introduce  intolerable  mischief. 
The  rule,  too,  should  be  very  rigidly  enforced.  The  statutes  of  the  Legislature 
and  the  ordinances  of  municipal  corporations  seldom  prescribe  with  much  detail 
and  particularity  the  duties  annexed  to  public  offices;  and  it  requires  but  little  in- 
genuity to  run  nice  distinctions  between  what  duties  may  and  what  may  not  be 
considered  strictly  official,  and  if  these  distinctions  are  much  favored  by  courts  of 
justice  it  may  lead  to  great  abuse."      1  Dill.  Mun.  Corp.  §  172. 

It  is  in  the  light  of  the  foregoing  elementary  principles  that  the  several  statutes 
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regulating  the  salaries  and  compensation  of  the  officers  of  the  county  of  Eamsey 
are  to  be  construed,  and  the  claims  in  question  examined.  The  compensation  of 
the  Auditor  and  Treasurer  of  the  county  of  Ramsey,  from  April  1,  1872,  to  May  1, 
1876,  was  regulated  by  chapter  197,  Sp.  Laws  1872.  Section  1  of  this  act  provided 
that  all  fees,  costs,  allowances,  and  perquisites,  of  whatever  kind,  which  the  Audi- 
tor or  Treasurer  was  allowed  by  any  law  to  collect  or  receive  for  any  official  serv- 
ice, should  be  received  and  collected  for  the  sole  use  of  the  county  treasury  as  pub- 
lic moneys  belonging  to  said  county,  and  not  otherwise.  Section  5  fixes  the  salary 
of  the  County  Auditor  at  $3,000  per  year.  Under  this  act  the  claims  allowed  and 
paid  to  the  Auditor  for  making  the  financial  statement  of  the  county  for  the  years 
1874  and  1875,  and  as  Clerk  of  the  Board  of  Equalization,  (items  1,  2,  and  3,  p.  1, 
of  your  list,)  were  clearly  unauthorized.  .  I  am  not  aware  of  any  statute,  general  or 
special,  allowing  him  compensation  for  such  services.  It  may  be  claimed  that  the 
services  charged  for  in  these  three  items  were  no  part  of  his  official  duties,  and 
therefore  fall  within  the  exception  to  the  rule  above  stated.  I  think  not.  "We  are 
not  to  entertain  "any  nice  distinctions  as  to  what  are  or  what  are  not  official  du- 
ties" for  the  purpose  of  laying  the  foundation  for  extra  compensation  by  a  public 
officer.  The  Auditor,  by  law,  is  made  a  member  of  the  Board  of  Equalization.  He 
is  also  Clerk  of  the  Board  of  County  Commissioners,  and  required  to  keep  a  record 
of  all  their  proceedings,  and  keep  all  the  records,  books,  and  papers  belonging  to  his 
offlce;  and  no  other  person  could  so  appropriately  discharge  the  duties  of  Clerk  of 
t^^"  Board  of  Equalization  as  he.  The  financial  statement  is  required  to  be  made 
by  the  Board  of  County  Commissioners  of  the  county.  Gen.  St.  1866,  p.  117,  §  103. 
The  Auditor  is  Clerk  of  that  Board,  and  has  charge  of  the  records,  books,  and  papers 
from  which  the  statement  is  to  be  made,  and  it  is  his  official  duty  to  assist  in  mak- 
ing it.  The  Board  could  not  delegate  the  entire  duty  of  making  it  to  their  Clerk, 
and  bind  the  county  for  the  payment  of  the  services  as  extra-official. 

Item  4,  p.  1,  of  your  list  was  properly  allowed.  New  duties  as  a  member  of  the 
Board  of  Audit  were  imposed  on  the  Auditor  by  Gen.  Laws  1873,  c.  38,  and  compen- 
sation for  such  services  expressly  provided  for. 

Item  6  was  authorized  by  chapter  91,  Sp.  Laws  1875.  From  May  1,  1876,  to 
March  5, 1878,  the  salary  of  the  Auditor  and  Treasurer  of  Eamsey  county  was  fixed 
by  chapter  207,  Sp.  Laws  1876;  by  section  2  tlie  salary  of  the  Auditor  is  fixed 
at  $4,000  per  year,  and  the  Treasurer  at  $4,500;  and  by  section  1  no  other  or 
greater  compensation  could  be  allowed  as  additional  compensation,  or  for  dep- 
uties, clerk  hire,  or  otherwise.  I  do  not  think  this  act  should  be  construed  as  de- 
priving the  Auditor  of  the  compensation  of  three  dollars  per  day  as  a  member  of 
the  Board  of  Equalization  of  Ramsey  county,  as  provided  for  by  section  4,  c.  212, 
Sp.  Laws  1876.  Section  1  of  the  latter  act  designates  who  shall  constitute  the 
board.  Sections  2  and  3  define  their  powers  and  duties.  The  members  of  the 
board  are  to  meet  on  the  first  day  of  September  in  each  year,  (unless  it  should  be 
■Sunday,  in  which  case  they  are  to  meet  on  the  second  day  of  the  month,)  and  com- 
plete their  labors  on  or  before  the  twenty-eighth  day  of  the  same  month.  Section 
4  provides  that  each  member  of  the  board — the  Auditor  to  be  a  member — "shall 
be  paid  the  sum  of  three  dollars  per  day  for  every  day's  actual  services  aforesaid; 
that  is,  for  the  services  mentioned  in  sections  2  and  3.  It  will  be  observed  that 
all  the  duties  of  the  board  must  be  completed  in  28  days,  (excluding  Sundays,)  and 
this  would  be  the  limit  for  which  the  Auditor  could  receive  three  dollars  per  day 
for  services  as  a  member  of  the  board.  Tlie  duties  imposed  on  the  Auditor  by  sec- 
tion 5  of  the  act  are  made  a  part  of  his  official  duties  as  Auditor,  and  no  compensa- 
tion having  been  given  by  the  law  imposing  the  new  duties,  he  is  not  entitled  to 
any  in  addition  to  the  salary  fixed  by  law. 

If  the  view  that  I  have  taken  of  these  statutes  is  correct,  it  follows  that  the  Auditor 
was  entitled  to  three  dollars  per  day  for  services  as  a  member  of  the  Board  of 
EquaUzation,  not  exceeding  28  days  (excluding  Sundays)  in  each  year;  that  he  is  not 
■entitled  to  extra  compensation  as  Clerk  of  the  Board  of  Equalization,  nor  as  ainem- 
ber  of  the  tax  committee;  that  items  7,  10,  and  12,  (page  1  of  your  list,)  so  far  as 
-they  are  for  services  as  a  member  of  the  Board  of  Equalization,  within  the  above 
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limit,  and  for  necessary  disbursements  for  postage,  express  charges,  etc.,  were  prop- 
erly allowed  and  paid. 

Items  13  and  14,  for  making  financial  statement  for  the  years  1876  and  1878,  were 
not  legal  claims  against  the  county.  Item  16  is  not  sufficiently  definite  to  enable 
me  to  determine  under  what  statute  the  charge  is  claimed  to  have  been  made. 
Item  17  is  authorized  by  General  Laws  1877,  c.  82,  to  the  extent  of  three  dollars 
for  each  day's  service  rendered  according  to  the  statute,  and  actual  traveling  ex- 
penses. All  items  for  disbursements  on  account  of  postage,  etc.,  are  proper  claims 
to  be  allowed.  Items  for  payments  to  the  Auditor,  as  purchasing  agent  for  the 
county,  seem  to  have  been  illegally  paid,  whether  made  to  him  direct  or  to  a  clerk. 
It  was  the  duty  of  the  Board  of  County  Commissioners  to  furnish  county  officera 
with  stationery  and  books  for  the  use  of  their  offices  at  the  expense  of  the  county. 
The  board  was  the  proper  party  to  contract  for  the  furnishing -supplies  of  this  char- 
acter to  the  county  officers.  They  could  not  delegate  the  duty  to  the  Auditor,  and 
add  $500  a  year  to  the  compensation  allowed  him  by  law.  Section  1 ,  c.  207,  Sp.  Laws 
1876.  The  amount  paid  the  Clerk  of  the  District  Court  seem  to  have  been  for  serv- 
ices rendered  under  the  general  tax  law  of  the  State,  which  imposes  upon  the  sev- 
eral Clerks  of  the  District  Courts  of  the  State  new  duties,  and  fixes  their  compensa- 
tion therefor  in  express  terms.  If  such  was  the  character  of  the  services,  I  see  no 
reason  why  the  allowance  and  payment  of  the  claims  were  not  proper.  The 
amounts  allowed  by  the  County  Commissioners  and  paid  by  the  county  for  the  col- 
lection of  personal  property  taxes  were,  I  think,  improperly  allowed  and  paid.  It 
was  the  duty  of  the  County  Treasurer  to  collect  the  taxes  in  his  county,  and  he 
must  pay  his  own  Deputies,  Clerks,  and  Assistants.  Section  1,  c.  216,  Sp.  Laws 
1878. 

March  3d,  1880.  CHAS.  M.  START,  Atty.  Gen. 


J.  L.  Higgins,  Esq.,  Co.  Attorney,  Martin  Co.: 

Dear  Sir:  Yours  of  the  twenty-eighth  of  February  received.  I  have  not  time 
to  give  the  question  a  full  examination,  without  delaying  an  answer  for  such  a 
length  of  time  as  would  inconvenience  you.  I  think,  from  the  attention  I  have 
given  the  question,  that  you  are  correct;  that  each  Treasurer  is  entitled  to  com- 
pute his  commissions  on  the  amount  collected  by  him,  without  reference  to  the 
amount  collected  by  his  predecessor.  It  is  true  that  by  so  doing  the  county,  where 
there  has  been  a  vacancy,  has  to  pay  the  larger  percentage  twice,  but  that  is  their 
misfortune.  On  the  other  hand,  if  tlie  former  incumbent  had  collected  taxes 
enough,  so  that  he  had  already  received  the  full  limit  fixed  by  law  for  a  year's 
salary, — say  $1,200, — it  could  not  be  claimed  that  the  person  appointed  to  fill  the 
vacancy  should  serve  without  pay,  and  turn  over  all  commissions  to  the  general 
revenue  fund  of  the  county,  for  the  reason  that  his  predecessor  had  received  the 
■  full  $1,200.  We  must  give  such  construction  to  the  statute  as  will  be  reasonable, 
and  enable  the  taxes  to  be  collected.  No  Treasurer  would  accept  the  duties  and 
responsibilities  of  the  office,  by  appointment,  unless  there  were  reasonable  fees  al- 
lowed for  the  same,  independent  of  any  act  of  his  predecessor.  The  statute  ought 
to  provide  that  County  Treasurers  should  be  allowed,  at  each  settlement,  only  a 
pro  rata  amount  of  their  fees,  in  proportion  to  the  time  served.  In  this  way  the 
Treasurer  would  get  pay  only  for  the  time  he  actually  serves.  Then  there  would 
be  something  left  for  his  successor,  in  case  of  a  vacancv,  without  additional  ex- 
pense to  the  county. 

March  3d,  1880.  CHAS.  M.  START,  Atty.  Gen. 


•   ATTORNEYS    GENERAL.  421 

Prank  C.  Tield,  Esq.,  County  Auditor,  Wadena  Co.: 

Dear  Sir:  Yours  of  second  inst.  is  received.  Your  statement  is  that  tlie 
County  Commissioners  have  contracted  for  a  building  to  be  built  at  the  county 
seat  for  the  county  ofiSces,  to  cost  about  $400,  and  your  sureties  have  notified  you 
not  to  issue  warrants  on  account  thereof  without  further  authority,  as  they  ques- 
tion the  right  to  build  a  building  without  submitting  the  question  to  the  vote  of 
the  people  of  the  county,  and  you  ask  whether  you  are  safe  in  issuing  or  drawing 
the  warrants.  Knowing  your  County  Attorney  to  be  absent,  (whose  duty  it  is  to 
advise  you  on  your  duties,)  I  will  answer.  You  are  certainly  not  safe  in  refusing 
to  issue  warrants  on  the  claims  duly  allowed  by  the  Board  of  Commissioners. 
They  have  authority  to  contract  for  such  buildings  without  the  questions  being 
submitted  to  vote,  ffhere  is  no  provision  for  the  latter.  It  is  the  duty  of  the 
Board  of  County  Commissioners  to  provide  offices  for  county  officers.  Gen.  St. 
1878,  p.  138,  §  110.    And  $400  is  not  an  extravagant  expenditure  for  such  purposes. 

March  4th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


T.  J.  Graves,  Esq. : 

Dear  Sir:  Your  favor  received.  In  reply,  would  say  Gen.  Wilson  held  that 
independent  school-districts  were  required  to  conform  to  the  provisions  of  the  school 
text-book  law,  and  such,  I  understand,  is  the  ruling  of  the  Superintendent  of  Pub- 
lic Instruction.  I  have  handed  your  letter  to  him.  I  can  only  add  that  I  concur 
in  the  opinion  of  Gen.  Wilson. 

March  5th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota : 

Sir:  In  the  matter  of  the  extradition  of  George  Payne,  upon  the  demand  of  his 
Excellency  the  Governor  of  the  State  of  Illinois,  I  have  examined  the  requisition 
and  papers  attached,  and  iind  them  correct  in  form.  I  have  the  honor  further  to 
advise  you  that  said  George  Payne  is  now  held  in  custody  within  the  State  Prison 
at  Stillwater,  this  State,  by  virtue  of  the  judgment  and  sentence  of  the  District 
Court  of  the  Third  Judicial  District  in  and  for  the  county  of  Winona,  for  the  crime 
of  burglary  committed  in  this  State.  Under  these  circumstances  the  question  of 
your  duty  in  the  premises  is  somewhat  complicated.  As  a  rule,  the  surrender  of  a 
fugitive  who  has  violated  the  laws  of  this  State  and  is  held  to  answer  for  such  of- 
fense, or  is  imprisoned  on  final  judgment  therefor,  should  be  postponed  until  the 
justice  of  the  State  is  first  satisfied.  The  rule  is  thus  stated  by  the  Supreme  Court 
of  the  United  States :  "Where  the  demand  is  properly  made  by  the  Governor  of  one 
State  upon  the  Governor  of  another,  the  duty  to  surrender  is  not  absolute  and  unquali- 
fied. It  depends  upon  the  circumstances  of  the  case.  If  the  laws  of  the  latter  State 
have. been  put  in  force  against  the  fugitive,  and  he  is  imprisoned  there,  the  demands 
of  these  laws  may  first  be  satisfied.  The  duty  of  obedience  then  arises,  and  not  be- 
fore. "  Taylor  vs.  Taintor,  16  Wall.  366.  The  case  in  question  presents  this  difficulty : 
Payne  is  charged  with  murder  in  the  State  of  Illinois.  It  is  important  that  he  should 
he  tried  for  the  offense,  and  there  may  be  reasons  why  he  should  be  put  on  his  trial 
before  the  expiration  of  his  term  of  service  in  the  State  Prison  of  this  State.  On 
the  other  hand,  he  is  held  in  prison  by  virtue  of  the  judgment  of  a  court  of  com- 
petent jurisdiction,  and  there  is  no  way  of  getting  him  out  of  prison,  to  the  end 
that  he  may  be  surrendered  to  the  authorities  of  the  State  of  Illinois,  except  by  first 
granting  him  a  pardon.  This  ought  not  to  be  done  unless  there  is  good  reason  to 
believe  that  he  will  be  put  on  his  trial  in  the  State  of  Illinois  for  murder,  and  that 
the  evidence  against  him  is  sufficient  to  warrant  his  conviction,  and  that  it  is  fur- 
ther shown  that  the  ends  of  justice  would  be  liable  to  be  defeated  if  his  sur- 
render should  be  deferred  until  he  has  served  out  his  term  of  imprisonment.  I 
Would  therefore  suggest  to  your  Excellency  that  you  postpone  the  surrender  until 
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the  expiration  of  Payne's  sentence  in  our  State  Prison,  unless  it  is  satisfactorily- 
made  to  appear  to  your  Excellency,  by  the  certificate  of  the  prosecuting  attorney  of 
Cook  county,  and  State  of  Illinois,  that  the  evidence  against  Payne  is  sufficient  to 
warrant  his  conviction,  and  that  such  conviction  will  be  hazarded  by  a  delay  of 
his  trial  until  h,e  serves  out  his  term  of  imprisonment  in  this  State.  Should  you 
become  satisfied  by  such  certificate  that  public  justice  requires  Payne's  pardon  and 
surrender,  I  would  further  recommend  that  the  warrant  of  surrender  be  directed  to 
the  Warden  of  the  State  Prison,  and  that  the  pardon  be  upon  condition  that  Payne 
leaves  the  State  of  Minnesota  and  never  returns  to  it. 
March  5th,  1884.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner : 

Dear  Sir:  Your  favor  of  the  first  inst.  is  received.  In  reference  to  the  proper 
method  of  computing  interest  on  deposits  of  public  funds  by  County  Treasurers, 
under  the  provisions  of  chapter  8,  Gen.  St.  1878,  (Young's,)  §  150, 1  think  the  words 
"monthly  balances,"  in  the  statute  referred  to,  must  be  construed  to  mean  the 
average  balance  on  deposit  during  each  month,  which  is  to  be  ascertained  by  add- 
ing together  the  balance  on  deposit  at  the  close  of  every  day  in  the  month.  Divide 
the  amount  by  the  number  of  days  in  the  month;  the  quotient  is  the  "monthly  bal- 
ance" upon  which  interest  is  to  be  computed  at  the  agreed  rate  per  annum  for  one 
month,  and  this  interest  should  be  credited  to  the  county  on  the  first  day  of  the 
month  next  following. 

March  6th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb,  State  Auditor: 

Dear  Sir:  I  have  received  the  communication  of  S.  Lee  Davis,  Esq.,  dated  the 
fifth  inst,,  addressed  to  you,  asking  "whether,  under  the  text-book  act,  chapter  7B, 
Laws  1877,  as  amended  1878,  the  County  Auditor  should  refuse  to  draw  his  war- 
rant on  the  application  of  School-district  Treasurers  where  they  do  not  produce 
the  certificate  of  the  County  Superintendent  of  Schools  of  the  fact  that  the  text- 
books are  used  in  their  respective  districts;  or,  in  other  words,  has  the  Auditor  any 
right  to  demand  the  production  of  said  certificate,  or  is  it  •  the  County  Treasurer 
only  who  is  to  do  so  before  he  pays  the  warrrants?"  By  reference  to  the  language 
of  the  law  above  referred  to  (Young's  St.  p.  500,  §  166)  it  will  be  seen  that  the  pro- 
hibition is  upon  the  County  Treasurer  paying  without  the  production  of  the  certifi- 
cate,— not  upon  the  Auditor's  drawing  the  warrant.  The  language  of  the  statute  is: 
"The  Treasurer  of  such  county  shall  pay  no  part  of  the  State  school-tax  fund  be- 
longing to  a  district  of  his  county  to  the  Treasurer  of  such  district,  until  such 
Treasurer  produces  his  certificate  in  writing  of  the  County  Superintendent  of  Pub- 
lic Schools,  certifying  to  the  fact  that  the  State  text-books  have  been  introduced  into 
the  school  or  schools  of  such  district,  and  are  used  in  such  school  to  the  exclusion 
of  any  other  series  of  text-books." 

While  it  might  appear  to  be  useless  labor  for  the  Auditor  to  draw  the  warrant, 
knowing  that  it  could  not  be  paid,  and  that  it  would  be  much  simpler  to  require 
the  certificate  to  be  produced  to  the  Auditor  before  the  warrant  is  drawn,  leaving 
the  County  Treasurer  at  liberty  to  pay  all  warrants  properly  drawn  and  presented, 
it  is  sufficient  to  say  that  the  statute  provides  otherwise.  It  is  the  County  Treas- 
urer who  is  inhibited  from  paying  the  warrant  unless  the  certificate  is  produced, 
not  the  Auditor  from  drawing  the  warrant.  I  am  therefore  of  the  opinion  that 
the  Auditor  should  draw  the  warrant  in  all  cases,  when  demanded,  where  the  school- 
district  has  funds  in  the  county  treasury.  The  Auditor  cannot  presume  that  the 
School-district  Treasurer  will  be  unable  to  comply  with  the  condition  upon  which 
the  warrant  is  payable.  Inasmuch  as  the  County  Treasurer  has  no  means  of  know- 
ing, officially,  when  the  two  years  from  the  time  the  Auditar  received  the  State 


ATTORNEYS    GENERAL.  423 

text-books  expires,  the  warrants  on  their  face  (when  the  two  years  have  expired) 
should  be  made  payable  only  upon  the  production  of  the  certificate  required  by  law, 
or  the  County  Treasurer  be  oflBcially  informed  in  some  practical  manner  that  the 
two-years'  limitation  has  expired.  I  have  no  other  method  to  suggest  than  the  one 
above  indicated. 
March  6th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


H.  Swenson,  Esq.,  Co.  Auditor,  Kandiyohi  Co.,  Willmar,  Minn. : 

Dear  Sik:  Yours  of  fifth  inst.  is  received.  You  ask  whether  section  100,  c.  1, 
Laws  1878,  which  provides  for  the  Auditor's  certificate  of  no  redemption  on  tax 
certiflcates  and  assignments  thereof  before  recording,  is  in  force;  or,  is  the  section 
(124)  printed  in  Cooley's  Index  Digest,  p.  47,  which  provides  for  a  different  mode 
of  procedure,  inconsistent  with  the  other  above  named,  in  force.  The  County  Attor- 
ney, whom  you  say  differs  with  you,  is  undoubtedly  right  in  holding  that  the  first 
and  not  the  last  above-quoted  section  is  in  force.  The  latter  was  repealed  by  the 
repealing  clause  in  section  120,  c.  1,  Laws  1878,  except  so  far  as  affects  cases  in 
which  rights  had  accrued  under  it.  This  is  also  the  opinion  and  construction  given 
by  the  State  Auditor,  whose  duty  it  is,  under  section  119,  to  decide  questions  under 
the  act,  and  whose  decision  is  "to  have  force  and  effect. "  Hereafter,  please  address 
him  in  similar  cases. 

March  8th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


A.  P.  Barker,  Esq.,  County  Atty.,  Mille  Lacs  Co.: 

Dear  Sir:  Yours  of  March  3d  received.  I  wiU  answer  your  questions  in  the 
order  named,  without  repeating  them:  First,  the  amount  repaid  to  the  purchaser  at 
a  void  tax  sale,  under  the  provisions  of  section  97,  p.  240,  Young's  Statutes,  should 
be  charged  to  all  the  different  funds  benefited  by  the  original  sale,  including  the 
various  school  and  town  funds.  The  law  is  sUent  on  the  subject,  but  this  would 
be  the  equitable  rule,  that  each  fund  should  contribute  to  the  loss  by  the  void  sale 
in  the  same  proportion  that  it  was  benefited  by  it  originally.  Second,  demand  county 
orders  draw  interest  at  the  rate  of  7  per  cent,  per  annum  after  they  have  been  duly 
presented  for  payment  and  payment  refused  for  want  of  funds.  Until  a  demand 
is  made  for  payment  at  the  office  of  the  Treasurer,  such  orders  would  draw  no  in- 
terest; but  after  demand  the  rule  in  respect  to  interest  against  municipal  corpora- 
tions does  not  ordinarily  differ  from  that  which  applies  to  individuals.  If  payment 
of  a  definite  sum  due  on  a  contract  is  delayed  beyond  the  time  it  ought  to  have 
been  paid,  interest  at  the  legal  rate  is  allowed  as  damages  for  the  breach  of  the 
contract.  This  rule  is  applicable  to  counties.  Op.  Attys.  Gen.  p.  376;  Dill.  Mun. 
Corp.  §  414. 

March  8th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  D.  Burt,  State  Supt.  of  Public  Instruction : 

Dear  Sir:  You  ask  my  opinion  upon  the  following  questions:  First,  can  th3 
Trustees  of  a  school-district  permit  the  use  of  the  school-house  of  the  district  for 
church  festivals,  dancing-parties,  singing-schools,  or  other  social  entertainments? 
Second,  if  the  Trustees  have  power  to  allow  the  use  of  the  school-house  for  any  of 
the  above  indicated  purposes,  and  not  all  of  them,  please  state  plainly  just  what  is 
permissible  and  what  is  not. 

Prom  the  papers  lianded  me  it  appears  that  the  above  questions  have  been  sub- 
mitted to  you  by  the  County  Superintendent  of  Schools  for  Stearns  county,  who 
says:  "The  evil  that  troubles  us  is  that  in  some  districts  the  school-house  is  used 
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for  a  dancing-hall,  to  the  injury  of  the  school  furniture  and  the  annoyance  of 
teachers  and  pupils.  It  is  claimed  that  the  school-house  may  be  used  for  dancing 
quite  as  well  as  for  a  singing-school,  a  church  festival,  public  lectures,  or  any  other 
purpose  not  connected  with  the  regular  school,  hence  there  is  need  of  an  opinion 
in  regard  to  these  matters  more  comprehensive  than  the  one  cited. "  The  opinion 
referred  to  may  be  found  on  page  51  of  the  School  Code  of  1877,  and  is  in  the  fol- 
lowing words:  "School  Trustees  may  allow  school  buildings  to  be  used  for  religious 
meetings,  lectures,  and  similar  purposes,  when  they  are  not  wanted  for  public 
schools." 

I  confess  my  inability  to  offer  a  remedy  for  the  evil  complained  of  consistent  with 
this  rule.  The  origin  of  the  evil  is  the  rule  itself,  for  if  it  be  conceded  that  the 
Trustees  of  a  school-district  may,  against  the  objection  of  a  tax-payer  of  the  dis- 
trict, permit  the  buildings  of  the  district  to  be  used  for  any  purpose  other  than 
school  purposes,  and  objects  incidentally  connected  therewith,  the  concession  car- 
ries with  it  the  right  of  the  Trustees  to  permit  the  use  of  the  school-house  for.any 
purpose  they  see  fit.  If  we  say  that  they  may,  against  the  objection  of  a  tax-payer, 
permit  its  use  for  religious  purposes,  who  shall  say  what  is  or  is  not  a  religious  pur- 
pose? That  which  would  be  a  religious  exercise  in  the  opinion  of  one  man  might 
be  regarded  as  blasphemy  by  another.  Shall  we  say,  as  a  legal  proposition,  that  the 
Trustees  may  permit  the  use  of  the  school-house  for  a  religious  meeting  and  not  for 
a  political  meeting;  for  a  church  festival  and  not  for  a  Grange  picnic;  for  a  Sun- 
day-school and  not  for  a  singing-school;  for  a  social  entertainment  of  any  kind  and 
not  for  a  dancing-party? 

There  is  no  middle  ground.  The  Trustees  of  a  school-district  have  no  legal  right 
to  permit  the  use  of  the  school-house  of  a  district  for  other  than  school  purposes. 
School  districts  are  quasi  corporations,  organized  with  limited  powers.  The  sole 
object  of  their  creation  is  the  education  of  the  children  of  the  district.  To  effect 
this  object,  a  school-district  has  power  to  build  and  own,  furnish  and  repair,  school- 
houses,  and  to  tax  all  the  property  owners  of  the  district  therefor.  The  Trustees 
have  the  care  and  control  of  the  corporate  property  for  this  express  purpose,  and 
none  other.  They  cannot  misappropriate  the  trust  property  by  permitting  its  use 
for  religious,  social,  or  political  purposes. 

Taxation  cannot  be  invoked  for  these  purposes.  The  powers  and  duties  of 
School-district  Trustees,  in  regard  to  the  care  and  control  of  the  property  of  the 
district,  are  substantially  the  same  in  the  several  States  where  the  system  of  public 
schools  has  been  adopted,  and  it  has  been  held  by  the  Supreme  Courts  of  Connecti- 
cut, Wisconsin,  and  Kansas  that  neither  the  Trustees  nor  the  district  itself,  by  a 
vote  of  its  electors,  can  authorize  the  use  of  a  public  school-house  for  other  than 
school  purposes.  Schofleld  vs.  Eighth  School-dist.  27  Conn.  499;  SchoOl-dist.  vs. 
Arnold,  21  "Wis.  665;  Spencer  vs.  Joint  School-dist.  15  Kan.  259. 

In  the  first  of  these  cases  the  district  had  voted  to  permit  the  use  of  its  school- 
house  for  religious  meetings  and  for  Sunday-schools,  and  the  court,  on  the  petition 
of  a  tax-payer,  enjoined  such  use,  although  it  was  shown  that  such  use  of  the 
school-houses  of  the  district  did  not  interfere  with  the  public  schools  of  the  district, 
and  that  such  use  had  been  customary  for  40  years. 

In  the  second  case  referred  to  the  school-district  voted  to  allow  its  school-house 
to  be  used  for  the  meetings  of  a  temperance  society,  and  it  had  been  so  used  for 
several  years.  The  court  held  that  the  electors  of  a  school-district  could  not 
authorize  the  use  of  the  district  school  building  for  other  than  school  purposes. 

In  Spencer  vs.  Joint  School-dist.  supra,  the  court  says:  "May  a  majority  of 
the  tax-payers  and  electors  in  a  school-district,  for  other  than  school  purposes,  use, 
or  permit  the  use,  of  the  school-house  built  by  funds  raised  by  taxation?  *  *  * 
It  seems  to  us,  upon  well  ssttled  principles,  the  question  must  be  answered  in  the 
negative.  The  public  school-house  cannot  be  used  for  any  private  purposes.  The 
argument  is  a  short  one.  Taxation  is  invoked  to  raise  funds  to  erect  the  building, 
but  taxation  is  illegitimate  to  provide  for  any  private  purpose.  Taxation  will  not 
lie  to  raise  funds  to  build  a  place  for  a  religious  society,  a  political  society,  or  a  social 
club.     Whatever  cannot  be  done  directly,  cannot  be  "done  indirectly.     As  you  may 
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not  levy  taxes  to  build  a  church,  no  more  may  you  levy  taxes  to  build  a  school-house 
and  then  lease  it  for  a  church." 

Upon  principle  and  authority  I  am  satisfied  that  the  Trustees  of  a  school-district 
are  not  authorized  to  permit  the  use  of  the  school-house  of  the  district  for  other 
than  school  purposes,  if  such  use  is  objected  to  by  one  or  more  tax-payers  of  the 
district. 

In  the  consideration  of  this  question  I  have  not  overlooked  the  fact  that  through- 
out the  State  school-houses  are  used  for  Sunday-schools,  church  assemblies,  political 
meetings,  and  social  gatherings,  and  that  in  many  towns  of  th0  State  there  are  no 
public  buildings  except  the  school-houses;  but  the  use  of  the  school-house  for  such 
purposes  must  rest  upon  the  general  consent  and  acquiescence  of  the  tax-payers, 
and  not  upon  any  legal  right  of  the  Trustees  to  grant  such  use  against  the  objec- 
tions of  tax-payers. 

To  permit  such  use  of  the  school-house,  when  objected  to  by  tax-payers,  would 
introduce  into  school-districts  bitter  controversies,  "well  calculated  to  hinder, 
rather  than  promote,  either  religion  or  learning. "  When  the  public  sentiment  is 
divided  in  regard  to  the  use  of  its  school  buildings  tor  religious,  social,  or  political 
purposes,  the  Trustees  should  restrict  its  use  to  school  purposes. 

In  coijclusion,  permit  me  to  say  that  I  find  no  record  in  this  office  of  any  opinion 
not  in  harmony  with  the  views  herein  expressed. 

St.  Paul,  March  11th,  1880.  CHAS.  M.  STABT,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  Public  Instruction: 

Deae  Sir:  You  ask,  "Are  school-districts  authorized  to  elect  two  or  more  per- 
sons in  addition  to  the  regular  official  Board  of  Trustees  of  the  school-district,  to 
act  with  and  have  equal  voice  and  control  with  the  Trustees  in  building  a  new 
school-house?"  No.  The  statute  makes  no  provision  for  any  such  quasi  officers 
of  the  district.  When  a  school-district  votes  to  build  a  school-house,  designates 
site  and  provides  funds  for  the  purpose,  the  Trustees  of  the  district  are  charged 
with  the  duty  of  executing  the  will  of  the  district  in  the  premises.  G-en  St.  1878, 
p.  471,  §  23. 

March  19th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


H.  H.  Hawkins  Esq.,  County  Auditor,  Carlton  Co. : 

Dear  Sir:  Yours  of  the  seventeenth  inst.  received,  asking  if  it  would  be  legal  for 
your  Board  of  County  Commissioners  to  abate  penalties,  interest,  and  cost  on  lands 
delinquent  for  1878  and  prior  years,  without  the  approval  of  the  State  Auditor. 
Ko.  Section  119,  c.  11,  Gen.  St.  1878,  (Young's,)  is  the  present  law  in  reference  to 
abatements.  The  Board  and  County  Auditor  forward  a  statement  of  the  facts, 
with  a  favorable  recommendation  to  the  State  Auditor,  for  his  approval.  All 
previous  laws  giving  Boards  of  County  Commissioners  authority  to  abate  taxes  are 
repealed.  Your  question  should  have  been  sent  to  the  State  Auditor.  I  have  con- 
ferred with  him  in  regard  to  the  question,  and  the  foregoing  is  the  ruling  of  his 
ofBee  on  the  question,  in  which  I  concur. 

March  19th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency;  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sir:  In  reply  to  your  inquiry  (whether  the  following  classes  of  cases,  viz. :  "First, 
where  the  original  homestead  entries  have  been  made  in  some  other  State,  and  the 
additional  entries  allowed  by  virtue  of  the  same,  under  the  provisions  of  the  act  of 
Congress  approved  June  8,  1872,  (Rev.  St.  U.  S.  §  2306,)  have  been  located  in  this 
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State;  and,  second,  where  both  the  original  and  additional  entries  have  been  made 
in  this  state,  but  are  not  contiguous,  "—are  within  the  provisions  of  an  act  of  the 
Legislature  of  this  State,— approved  March  10, 1879,— chapter  84,  Laws  1879,— en- 
titled "An  act  for  the  relief  of  homestead  settlers  and  timber-culture  claimants  on 
lands  now  claimed  by  the  State  as  swamp  lands")  I  have  the  honor  to  advise  your 
Excellency  that  neither  of  these  classes  of  cases  come  within  the  letter  or  spirit  of 
said  act.  Section  1  of  said  act  provides  for  the  relinquishment  of  the  title  and  in- 
terest of  the  state  in  all  lands  claimed  by  the  State  as  swamp  lands,  occupied  or  held 
by  actual  settlers,  their  heirs  or  assigns,  or  timber-culture  claimants,  who  hold  the 
same  by  virtue  of  homestead  or  timber-culture  entry,  according  to  the  laws  of  the- 
United  States  relating  thereto.  This  language,  taken  in  connection  with  the  pre- 
amble of  theact,"that  said  settlers  have,  in  good  faith,  fulfilled  all  the  requirements;;^; 
of  the  homestead  and  timber-culture  laws,"  necessarily  excludes  all  entries  on  which 
proof  of  settlement  or  cultivation  of  timber,  according  to  the  laws  of  the  United 
States,  is  not  required.  Tlie  act  is  intended  for  the  protection  of  actual  settlers, 
their  heirs  or  assigns,  and  timber-culture  claimants,  and  no  others.  It  is  not  to  be- 
extended  by  implication  so  as  to  include  "additional  homestead  entries." 

March  20th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


E.  P.  Freeman,  Esq.,  County  Attorney,  Blue  Earth  County : 

Deae  Sir:  Your  favor  of  the  twentieth  inst.,  in  regard  to  relief  of  the  poor  by 
County  Commissioners,  received.  Prior  to  the  amendment  of  section  12,  c.  15,  Gen. 
St.,  by  chapter  13,  Laws  1877,  it  was  the  practice  in  many  counties  of  the  State  for 
the  Board  of  County  Commissioners  to  make  a  limited  allowance  per  week  or  month 
during  the  year  to  poor  families  in  special  cases,  instead  of  sending  them  to  the 
poor  farm.  This  practice,  when  limited  to  proper  cases,  was  not  only  humane  and 
just,  but  was  a  pecuniary  saving  to  the  counties.  Many  families,  when  the  father 
was  disabled  by  sickness  or  other  misfortune,  were,  with  the  assistance  of  the- 
mother  and  the  allowance  made  by  the  county,  enabled  to  get  along  and  keep  out. 
of  the  poor-house,  and  the  children,  at  least,  were  saved  from  becoming  chronic  pau- 
pers. This  practice,  however,  frequently  resulted  in  abuses:  families  that  were  too- 
shiftless  to  work,  but  too  proud  to  go  to  the  poor-house,  would  frequently  impose 
upon  the  Commissioners,  and  obtain  relief  when  not  entitled  thereto.  I  think  the 
amendment  referred  to  was  intended  to  correct  these  abuses  by  fixing  a  limit,  both 
as  to  the  amount  of  relief  and  the  time  for  which  it  might  be  granted.  In  counties- 
that  have  poor  farms,  a  single  Commissioner  is  still  limited  in  the  matter  of  tem- 
poraiy  relief  of  the  poor  of  his  district  to  $20,  except  by  permission  of  the  Board  of 
County  Commissioners  of  his  county,  "provided  that  such  temporary  and  limited  as- 
sistance shall  not  continue  or  be  allowed  for  more  than  three  months  in  any  one  year, 
nor  exceed  in  the  aggregate  the  sum  of  fifty  dollars."  That  is,  a  single  Commis- 
sioner is  charged  with  the  duty  and  authority  of  furnishing  temporary  relief  to  the 
extent  of  $20,  and  no  more,  but  the  Board  may  extend  such  relief  to  $50,  and  for  a 
period  of  three  months  in  each  year,  and  no  more. 

By  reference  to  section  6  of  said  chapter  15  it  will  be  seen  that  the  Board  of 
County  Commissioners  are  not  authorized  to  support  the  poor  of  the  county  outside 
of  the  poor  farm,  except  when  they  are  of  opinion  that  the  number  of  poor  persons 
in  the  county  is  not  sufficiently  large  to  warrant  the  purchase  or  rental  of  a  farm  or 
place  for  the  maintenance  of  the  poor  of  the  county,  when  they  may  provide  for 
their  support  in  any  other  way  which  they  may  deem  proper.  Reading  sections  & 
and  12  as  amended  together,  I  think  that  where  a  county  has  provided  a  farm  or 
other  suitable  place  for  the  reception  and  maintenance  of  the  poor  of  the  county, 
they  must  be  supported  at  such  place  or  farm,  except  that  temporary  and  limited 
assistance  may  be  given,  not  to  continue  longer  than  three  months  in  any  one  year, 
nor  to  exceed  in  the  aggregate  $50. 
March  22d,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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A.  C-.  Smith,  Esq.,  Litchfield,  Minn. : 

Dear  Sib:  On  my  return  from  Todd  county,  where  I  have  been  engaged  in  the 
trial  of  a  murder  case,  I  find  yours  of  the  twenty-second  inst.  I  have  only  time  to 
say  that  while  I  would  be  glad  to  assist  you  in  the  examination  of  the  questions 
presented,  if  I  had  the  time,  I  do  not  think  any  opinion  I  could  give  would  be  of  any 
force  or  effect,  or  settle  any  disputes,  in  a  case  of  this  kind.  It  is  only  opinions 
given  to  State  ofiScers  upon  questions  submitted  by  them  that  are  to  be  followed 
until  the  court  determines  otherwise.  I  can  cite  you  some  opinions  of  my  prede- 
cessors. On  May  2,  1867,  Attorney  General  Colville  recorded  an  opinion  which 
reads  as  follows:  "Justices  of  the  Peace  are  elected  for  a  full  term, — never  for  less. 
There  is  no  reason  why  their  terms  of  oflBce  should  end  on  alternate  years."  On 
May  29,  1878,  Attorney  General  Wilson  used  the  following  language  in  a  recorded 
opinion:  "The  Legislature  can  neither  lengthen  nor  shorten  the  term  of  an  officer 
whose  term  is  fixed  by  the  Constitution.  Keys  vs.  Ellanson,  3  Sandf.  6;  Brown  vs. 
Davis,  9  Humph.  208.  Our  Constitution  fixes  the  term  of  Justices  of  the  Peace  at 
two  years."  On  August  3,  1878,  he  recorded  another  opinion  to  the  same  effect. 
I  have  always,  since  the  decision  of  Crowell  vs.  Lambert,  been  of  opinion  that  the 
term  of  Justices  of  the  Peace  is  fixed  by  the  Constitution  at  two  years,  and  that, 
being  so  fixed,  the  ofiScer,  when  once  duly  elected,  may  hold  his  office  for  the  full 
term  of  two  years,  whether  he  was  elected  to  fill  a  vacancy  of  an  unexpired  term  or 
net.  Whether  the  office  of  "Police  Justice, "  under  your  village  charter,  would  come 
within  the  rules  applied  to  Justices  of  the  Peace,  I  cannot  say,  as  I  have  no  time  at 
present  to  examine  the  question. 

March  27th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Pub.  Examiner: 

Dear  Sik:  Your  communication  of  the  twenty-second  inst.  in  reference  to  the 
bonds  of  the  depositaries  of  the  county  funds  of  Stearns  county,  is  received.  Upon 
the  statement  made  by  you  I  am  of  the  opinion  that  the  bonds  are  correct  and 
properly  approved.  Under  the  second  subdivision  of  section  150,  p.  148.  Gen.  St. 
1878, 1  thinli  the  County  Treasurer  is  not  authorized  to  deposit  in  any  bank  or  bank- 
ing-house an  amount  exceeding  the  assessed  capital  stock  of  said  bank  or  banking- 
house  as  appears  on  the  tax-list.  If  he  does,  I  think  it  is  at  his  own  risk,  and  his 
bond,  in  case  of  the  failure  of  the  bank,  would  be  liable  for  the  excess  over  the  as- 
sessed valuation  of  the  stock  deposited  with  such  bank.  I  assume,  in  this  commu- 
nication, that  Mr.  McClure  is  a  banker,  and  engaged  in  the  banking  business.  If 
he  is  not  a  banker,  and  engaged  in  the  banking  business,  (your  letter  is  silent  on 
that  question,)  he  could  not  be  designated  by  the  Board  of  Auditors  one  of  the 
depositaries  of  the  county  funds. 

March  29th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  A.  R.  McGill,  Insurance  Commissioner; 

Deab  Sie:  You  ask:  1st.  Does  the  Board  of  Directors  of  town  mutual  insur- 
ance companies  organized  under  chapter  83,  Laws  1875,  possess  legal  authority  to 
extend  the  territory  in  which  to  do  business  beyond  that  fixed  in  the  original  arti- 
cles of  incorporation?  No. .  Section  347,  Gen.  St.  1878,  (Young's,)  forbids  town  in- 
surance companies  insuring  any  property  out  of  the  limits  of  the  town  or  towns  in 
which  they  are  located;  that  is,  in  which  they  are  organized  to  do  business.  2d. 
Have  such  companies  the  legal  right  to  amend  their  articles  of  incorporation  by  in- 
cluding additional  towns,  and  thereby  extend  their  business  beyond  the  territorial 
hmits  of  their  original  organization?  This  must  also  be  answered  in  the  negative. 
The  act  under  which  this  class  of  insurance  companies  are  organized  gives  no  au- 
thority for  the  amendment  of  the  original  articles  of  incorporation.    Neither  is  the 
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amendment  authorized  by  section  118,  tit.  2,  c.  34,  Gen.  St.  1878;  for  it  is  only  corporar 
tions  organized  under  said  title  2  that  are  authorized  to  amend  their  articles  of  incor- 
poration. 3d.  What  is  the  meaning  of  the  phrase  "adjoining  towns, "  as  used  in  the 
act  authorizing  the  formation  of  town  insurance  compainies  ?  The  words  are  some- 
what ambiguous,  but  their  meaning  is  to  be  gathered  from  a  consideration  of  the 
entire  act, — its  object,  scope,  and  spirit, — and  the  words  construed  in  harmony  there- 
with. Prom  a  consideration  of  the  act  as  a  whole,  I  am  satisfied  that  it  was  the  in- 
tention of  the  Legislature  that  companies  organized  under  said  act  should  be  limited 
in  the  territory  in  which  they  should  do  business.  Thus  the  title  of  the  act  denom- 
inates them  "town  insurance  companies. "  It  is  only  in  limited  portions  of  the  State 
that  such  companies  are  authorized  to  be  organized.  Section  1.  The  articles  of  in- 
corporation, copy  of  by-laws,  and  names  of  officers  are  to  be  filed  in  the  Town 
Clerk's  office  of  the  town  where  the  company's  office  is  located.  Section  3.  They 
are  also  exempted  from  liabilities  imposed  by  law  upon  insurance  companies  doing 
business  throughout  the  State.  Section  17.  lam  therefore  of  the  opinion  that  the 
words  "adjoining  towns"  mean  the  towns  adjoining  the  town  in  which  the  business 
office  of  the  company  is  located,  and  from  which  it  takes  its  name,  and  no  others. 

April  7th,  1880.  CHAS.  M.  START,  Atty.  Gen.' 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sib:  In  reply  to  your  question,  "Can  a  Judge  of  the  District  Court  of  this  State 
act  as  one  of  the  Eegents  of  the  University  of  Minnesota?"  I  have  the  honor  to 
submit  for  the  consideration  of  your  Excellency  that  the  answer  to  the  question 
depends  upon  the  further  question:  Is  a  Eegent  of  the  University  an  officer  under 
this  State  within  the  meaning  of  section  11,  art.  6,  of  the  State  Constitution,  pro- 
hibiting Justices  of  the  Supreme  and  District  Courts  from  holding  any  other  office 
under  the  State?  This  question  was  answered  in  the  negative  as  early  as  1861  by 
the  then  Attorney  General,  Cole,  in  an  opinion  which  fully  discusses  the  question, 
and  to  which  your  Excellency  is  respectfully  referred.     Op.  Attys.  Gen.  119. 

From  the  conclusion  reached,  that  a  Eegent  of  the  University  is  not  an  officer 
under  the  State,  but  simply  a  member  of  the  corporation  known  as  the  "University 
of  Minnesota, "  it  follows  that  your  question  should  be  answered  in  the  affirmative. 
A  Judge  of  the  District  Court  may  accept  the  appointment  as  Eegent  of  the  Uni- 
versity. 

April  7th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


J.  W.  Childs,  Esq.,  County  Commissioner,  Wilkin  County: 

Dear  Sik  :  In  view  of  the  special  circumstances  mentioned  in  your  favor  of 
March  29th,  I  answer  the  most  important  question  therein  propounded,  but  beg  to 
suggest  that  I  cannot  act  as  County  Attorney  of  Wilkin  county,  and  that  some  ar- 
rangement should  be  made  whereby  the  officers  of  your  county  can  be  advised  by 
some  competent  attorney  in  regard  to  their  official  duties. 

Ton  ask — First,  can  the  Board  of  County  Commissioners  grant  licenses  to  vend 
intoxicating  liquors  at  different  rates;  that  is,  a  drug-store  license  at  one  price  and 
a  saloon  license  at  another  price ?  Section  2,  c.  16,  Gen.  St.,  provides  that  "any  per- 
son applying  for  a  license  to  sell  intoxicating  liquors  shall  pay  to  the  County  Treas- 
urer a  sum  not  greater  than  one  hundred  dollars  nor  less  than  twenty-five  dollars 
per  annum,  at  the  discretion  of  the  Board  of  County  Commissioners."  Within 
these  limits  the  whole  matter  as  to  the  price  to  be  fixed  for  a  license  is  left  to  the 
discretion  of  the  County  Commissioners.  It  would  be  neither  just  nor  a  reason- 
able exercise  of  this  discretion  for  the  Board  to  charge  two  persons  doing  substan- 
tially the  same  amount  and  kind  of  business  different  prices  for  a  license.  The  dis- 
cretion reposed  in  the  Board  should  be  exercised  with  reference  to  the  place  where 
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the  applicant's  business  is  to  be  carried  on;  the  extent  of  such  business, — whether 
the  sale  of  intoxicating  liquors  was  his  exclusive  business,  or  only  an  incident  to 
some  other  business.  I  have  no  doubt  but  the  Board  may,  if  it  see  fit,  classify  the 
parties  to  whom  licenses  are  to  be  granted, — for  example,  drug-stores,  saloons  sell- 
ing all  kinds  of  mixed  drinks,  saloons  dealing  only  in  beer,  saloons  in  cities  and 
villages,  saloons  in  the  country,  etc., — and  fix  a  different  price  for  applicants  of  each 
class.  But  all  persons  belonging  to  the  same  class,  that  are  found  by  the  Board  to 
possess  the  necessary  moral  qualifications  to  engage  in  the  business  of  selling 
intoxicating  liquors,  should  be  treated  exactly  alike  as  to  the  amount  they  are  re- 
quired to  pay  for  a  license. 

'   The  other  questions  in  your  letter  are  so  indefinitely  stated  that  I  cannot  give  an 
opinion  thereon  which  would  be  at  all  satisfactory  to  you  or  to  myself,  and  must 
therefore  decline  the  attempt. 
April  8th,  1880.,  CHAS.  M.  STABT,  Atty.  Gen. 


Hon.  D.  Burt,  State  Supt.  Pub.  Inst. : 

Dear  Sir:  I  am  in  receipt  of  your  favor  of  the  nineteenth  inst.,  asking  my 
official  opinion  on  the  following  question,  viz. :  "Has  a  school-district  a  legal  right 
to  remove  a  school-house  located  on  a  site  to  which  the  district  has  title  to  one  where 
it  has  not  a  good  title?"  The  legal  voters  of  a  school-district,  when  lawfully  as- 
sembled, may,  by  a  two-thirds  vote  of  the  legal  voters  of  the  district,  change  the  lo- 
cation of  the  school-house.  Gen.  St.  1878,  p.  470,  §  19.  The  mere  fact  that  the  dis- 
trict have  title  to  the  old  site,  and  have  not  title  to  the  new,  at  the  time  vote  is  taken, 
wiU  not  render  the  action  of  the  district  illegal,  but  before  the  school-house  is  removed 
to  the  designated  site  the  district  should  acquire  such  a  title  to  the  same  as  wiU  make 
it  certain  that  the  property  of  the  district  will  not  be  jeopardized  by  the  removal. 

April  20th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb,  State  Auditor: 

Dear  Sir:  In  reply  to  the  communication  of  the  County  Auditor  of  Carlton 
county,  referred  to  me  from  your  office,  I  have  to  say  that,  under  section  97,  c.  11, 
Gen.  St.  1878,  where  a  sale  under  a  tax  judgment  has  been  declared  void  by  judg- 
ment of  court,  the  purchaser  is  entitled  to  have  the  amount  paid  by  him  at  the  sale, 
with  interest  at  the  rate  of  12  per  cent,  per  annum,  refunded  to  him  out  of  the 
county  treasury.  To  entitle  the  purchaser  to  such  repayment,  he  must  file  with 
the  County  Auditor  a  certified  copy  of  the  judgment  of  the  court,  in  which  must  be 
set  forth  the  reasons  why  the  sale  was  adjudged  void.  Upon  receiving  the  certi- 
fied copy  of  such  judgment,  the  Auditor  should  draw  his  order  on  the  general  rev- 
enue fund  of  the  county  in  favor  of  the  purchaser  or  assignee  of  the  State  for  the 
amoimt  paid  and  interest,  as  above  indicated.  The  fact  there  is  no  money  in  the 
county  treasury  belonging  to  the  general  fund,  would  be  no  reason  why  the  Auditor 
should  not  draw  the  order.  His  duty  is  complete  when  he  has  delivered  the  order. 
The  amount  refunded  should  be  charged  ^ro  rata  to  all  the  different  funds  bene- 
fited by  the  original  sale.  1  Leg.  Rec.  No.  2,  p.  11.  Where  the  tax  sale  and 
judgment  are  set  aside,  and  money  paid  refunded,  proceedings  should  be  had  under 
section  113,  c.  11,  Gen.  St.  1878,  to  collect  the  original  tax. 

April  21st,  1880.  CHAS.  M.  STABT,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor: 

Dear  Sir:    Herewith  I  return  the  paper  submitted  to  me  by  you  from  the  Audi- 
tor of  McLeod  county.     The  copy  of  the  decision  of  the  court  is  insufficient  to  war- 
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rant  the  Auditor  to  draw  his  order  for  the  amount  paid  by  the  purchaser  at  the  tax- 
sale,  or  as  assignee  of  the  State.  The  case  comes  within  the  provisions  of  section  28, 
c.  2,  Laws  1874,  not  section  97,  e.  11,  Young  St.  Under  either  section  the  decision 
of  the  court,  a  copy  of  which  was  filed  with  the  Auditor,  is  insufficient.  To  authorize 
the  repayment  of  the  money  paid  for  the  tax  title,  the  judgment  of  the  court  must 
state  for  what  reason  the  sale  is  declared  void,  and  if  it  be  for  anything  occurring 
or  omitted  to  be  done  subsequent  to  the  entry  of  the  judgment,  the  money  paid  by 
the  purchaser,  with  interest,  shall  be  repaid.  Chapter  2,  §  28,  Laws  1874.  The  copy 
of  the  judgment  or  decision  referred  to  does  not  state  the  reason  why  the  sale  was 
declared  void;  it  does  not  even  appear  from  it  that  the  question  of  a  tax  sale  was 
involved  in  the  action  passed  upon  by  the  court.  A  strict  compliance  with  the  statute 
must  be  insisted  unon  by  County  Auditors,  in  applications,  of  this  character,  before 
they  draw  their  order  for  the  refunding  of  the  money  paid  for  the  tax  title.  In  all 
cases,  before  the  order  is  drawn,  a  certified  copy  of  the  judgment  of  the  court  must 
be  filed  with  the  County  Auditor,  showing  upon  its  face  not  only  the  reasons  why 
the  sale  is  void,  but  also  a  description  of  the  premises,  and  the  years  for  which  they 
were  claimed  to  have  been  sold  for  taxes. 
April  23d,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hamilton  Beatty,  Esq.,  Treasurer  Sibley  Co. : 

Dear  Sir:  Tours  of  the  twenty-first  inst.  is  received.  It  is  only  when  you 
deposit  public  funds  in  strict  accordance  with  the  provisions  of  section  150,  o. 
8,  Gen.  St.  1878,  (Young's)  that  you  and  the  sureties  on  your  official  bond  will  be 
exempted  from  liability  therefor.  Hence,  it  follows  that  the  Board  of  Auditors, 
having  failed  to  designate  any  depository  of  the  public  funds,  and  taken  security 
thereof,  you  and  your  sureties  are  absolutely  responsible  for  their  safety.  In  case 
a  bank  is  designated  as  a  depository,  and  security  taken,  if  you  should  deposit  with 
such  bank  an  amount  exceeding  the  assessed  capital  stock  of  the  bank,  the  excess 
of  the  deposit  over  assessed  value  of  stock  would  be  at  your  risk.  You  and  your 
sureties  would  be  held  for  it  in  case  of  loss. 

April  23d,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor: 

Dear  Sir:  In  reply  to  the  letter  of  Mr.  Chowen,  submitted  by  you  to  me,  I 
have  to  say  that  the  rule  caveat  emptor  applies  to  a  purchaser  at  tlM  tax  sale.  The 
State  does  not  guaranty  the  title,  nor  assume  responsibility  for  mistakes  or  irregu- 
larities in  the  proceedings  upon  which  the  tax  sale  is  predicated,  except  as  expressly 
provided  by  statute.  People  vs.  Aud.  Gen.  30  Mich.  12  ;  Cooley,  Tax'n,  229. 
Under  the  provisions  of  section  97  of  chapter  11,  Gen.  St.  1878,  the  aniount  paid 
by  the  purchasers  at  the  tax  sale,  and  interest,  may  be  refunded  when  the  sale  is 
declared  void  by  the  judgment  of  court,  and  the  judgment  states  for  what  reason 
the  sale  is  declared  void.  The  right  to  have  the  purchase  money  and  interest 
refunded  is  limited  to  the  cases  provided  in  this  section,  and  the  purchaser  must 
bring  himself  strictly  within  its  provisions  before  he  is  entitled  to  any  relief. 
Executive  officers  have  no  power  to  declare  a  tax  sale  void  and  refund  the  amount 
paid  on  the  sale.  There  must  be  an  adjudication  by  the  court  that  the  sale  is  void, 
and  the  judgment  must  also  state  the  reason  for  which  the  sale  was  declared  void 
before  the  money  can  be  refunded. 

May,  4th,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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Hon.  Henry  M.  Knox,  Public  Examiner : 

Dear  Sir:  Your  favor  of  the  first  iiist.,  inclosing  copy  of  letter  from  the  County 
Auditor  of  Rice  county,  with  reference  to  the  salary  of  the  Judge  of  Probate  of  said 
county,  is  received.  Tlie  question  in  controversy  is,  from  what  time  is  cliapter  306 
of  the  Special  Laws  of  1879  in  force,  so  far  as  the  same  relates  to  the  Judge  of  Pro- 
bate of  Rice  county?  It  appears  that  the  term  of  aU  the  officers  of  said  county  who 
were  in  oifice  at  the  date  of  the  approval  of  said  act,  viz.,  March  11,  1879,  has  ex- 
pired, except  the  County  Auditor's,  whose  term  wiU  not  expire  until  March  1, 1881. 
It  is  claimed  by  the  Judge  of  Probate  that  chapter  306  does  not  take  effect  until  the 
then  present  term  of  all  the  officers  therein  named  has  expired,  and  that  he  is  en- 
titled to  the  salary  as  fixed  by  Gen.  St.  1878,  c.  7,  §  5,  until  the  Auditor's  term  ex- 
pires. It  is  possible  so  to  construe  section  10  of  said  act, — for  it  must  be  admitted 
that  its  language  is  very  indefinite, — but  such  a  construction  is  at  variance  with  the 
■evident  intention  of  the  Legislature,  which  seems  to  have  been — First,  to  talie  the 
matter  of  the  fees  and  salaries  of  the  county  officers  of  Eice  county  out  of  the  oper- 
ation of  the  General  Statutes ;  second,  that  no  change  or  reduction  in  the  fees  or 
salaries  of  the  county  officers  who  had  accepted  their  offices  with  reference  to  the 
compensation  fixed  at  the  date  of  such  acceptance  should  be  made  during  the  term 
for  which  they  had  been  elected,  but  that  such  change  and  reduction  should  apply 
to  aU  officers  thereafter  elected,  as  soon  as  they  severally  entered  upon  their  term  of 
office.  Section  10  must  be  construed  in  harmony  with  this  purpose  and  intention 
•of  the  act.  I  am  therefore  of  the  opinion  that  chapter  306,  Sp.  Laws  1879,  went 
into  operation  as  to  each  officer  therein  named  at  the  expiration  of  the  then  existing 
term  of  such  officer,  and  that  the  County  Auditor  of  Eice  county  was  correct  in  his 
views  of  the  act  in  declining  to  pay  the  Judge  of  Probate  of  said  county  under  the 
■General  Statute.  The  special  act  referred  to,  regulating  the  fees  of  the  county  offi- 
cers of  said  county,  is  in  force  as  to  him.  The  Judge  of  Probate  should  continue  to 
■collect  the  sums  provided  for  the  reimbursement  of  the  county  as  required  by  sec- 
tion 8,  e.  7,  Gen.  St.  1878,  and  no  others.  I  see  no  inconsistency  between  sections 
4  and  9  of  said  chapter  306.  The  word  "fees"  in  section  9  has  reference  only  to 
those  officers  who,  previous  to  the  passage  of  the  act,  were  paid  by  fees.  Judges  of 
Probate,  by  the  General  Laws,  were  and  are  paid  a  salary,  not  by  fees. 

May  5th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  A.  E.  McGill,  Insurance  Commissioner: 

Dear  Sib:  Your  question  of  May  4th,  "Would  it  be  lawful  and  not  in  conflict 
with  existing  statutes  to  organize  and  operate  in  this  State  a  mutual  insurance 
company,  without  capital,  to  insure  mill  property  and  no  other,  throughout  the 
State?"  must,  in  my  opinion,  be  answeredin  the  negative.  I  am  not  aware  of  any 
statute  now  in  force,  authorizing  the  organization  of  mutual  insurance  companies, 
except  town  companies.  Chapter  1,  Gen.  Laws  1872,  repealed  all  acts  and  parts  of 
acts,  and  laws  of  the  State  inconsistent  with  the  provisions  of  said  chapter.  The 
incorporating  and  operating  of  mutual  insurance  companies  without  capital  or  as- 
sets would  be  inconsistent  with  the  provisions  of  this  chapter;  hence,  any  law  au- 
thorizing the  organization  of  such  companies  is  repealed.  See  sections  1,  3,  4,  5, 
and  6,  subd.  3,  tit.  3;  and  section  5,  tit.  4,  Laws  1872,  o.  1.  The  language  of  section 
2,  tit.  4,  of  this  act,  "No  mutual  fire  insurance  company  not  of  thin  State  shall  do 
husiness  in  this  State  unless,"  etc.,  is  not  to  be  construed  as  authorizing  such  com- 
panies within  the  State  by  implication.  The  manifest  object  of  this  section  is  to 
permit  companies,  already  organized  at  the  time  the  act  went  into  operation,  to 
continue  to  do  business  without  being  possessed  of  the  requisite  amount  of  cash 
■surplus  as  provided  for  in  said  section  2. 

May  6th,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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Hon.  Henry  M.  Knox,  Public  Examiner: 

Deak  Sir:  I  have  your  favor  of  the  twenty-fourth  inst.,  asking  what  construc- 
tion is  to  be  given  to  sections  10  and  11,  c.  33,  Gen.  St.  1878,  with  reference  to  the 
capital  stock  of  banks  organized  under  said  chapter.  The  construction  claimed  by 
parties  interested,  viz.,  "that  from  the  absence  of  the  words  'paid  in'  from  the 
statute  it  is  only  necessary  to  provide  for  a  capital  stock  in  the  articles  of  incorpo- 
ration, and  that  payment  may  be  called  for  according  to  the  convenience  of  the 
shareholders  or  the  demands  of  business, "  is  untenable.  Our  banking  law  is  crude, 
with  but  few  practicable  restrictions  for  the  protection  of  depositors  and  other  cred- 
itors, but  it  is  not  as  absurd  as  such  a  construction  would  make  it.  As  you  sug- 
gest, if  this  view  should  obtain  it  might  well  happen  that  it  would  never  be  con- 
venient for  stockholders  to  pay  for  their  stock,  and  the  directors  might  be  of  the 
fixed  opinion  that  the  demands  of  business  did  not  require  such  payments,  and  the 
result  would  be  a  banking  corporation  organized  and  doing  business  with  no  capi- 
tal stock  in  fact,  under  and  by  virtue  of  a  statute  that  provides  that  the  capital  stock 
of  such  corporation  shall  not  be  less  than  $25,000.  The  proper  construction  to  be 
given  to  the  statute  under  consideration  is  that  no  banking  corporation  can  be  or- 
ganized by  virtue  of  its  provisions  without  a  paidrup  capital  of  at  least  $25,000 

This  view  is,  I  think,  fully  sustained  by  the  positive  provisions  of  the  statute. 
By  section  10,  c.  33,  Gen.  St.  1878,  it  is  expressly  declared  that  the  aggregate  capi- 
tal stock  of  a  bank  organized  under  said  chapter  shall  not  be  less  than  $25,000.  The 
object  of  this  provision  is  to  insure  the  solvency  of  the  institution,  and  thereby  pro- 
tect its  depositors  and  creditors.  .  This  object  would  be  defeated  if  the  capital  stock 
was  never  paid  in.  By  section  11,  Id.,  the  certificate  of  incorporation  must  spec- 
ify, among  other  matters,  the  amount  of  capital  stock,  but  not  how  or  when  it  is  to' 
be  paid  in,  as  is  the  case  with  other  corporations,  (see  section  3,  tit.  2,  c.  84,  Gen. 
St.  1878,)  clearly  implying  that  the  stock  must  be  paid  up  before  the  bank  com- 
mences business.  Hence  there  was  no  necessity  that  the  articles  of  incorporation 
should  provide  how  it  should  be  paid  in,  nor  when.  The  certificate  must  also  state 
the  name  and  residence  of  the  shareholders,  and  the  number  of  shares  held  by  each; 
not  its  subscribers  to  the  capital  stock,  but  its  actual  owners,  are  to  be  named  ih 
the  certificate.  The  capital  stock  is  not  to  be  subscribed  for,  and  taken  and  paid 
for  in  the  future,  but  it  must  all  be  taken  and  paid  for  before  the  organization  of 
the  bank  is  completed.  By  section  21,  Id.,  a  list  of  the  names  of  the  shareholders, 
with  the  amount  of  stock  held  by  each,  is  required  to  be  kept  by  the  oflScers  of  the 
bank,  and  a  copy  thereof  filed  with  the  liegister  of  Deeds  of  the  proper  county  and 
with  the  State  Auditor,  on  the  first  Monday  in  January  and  July  in  each  year.  How 
could  this  provision  be  complied  with,  if,  in  fact,  there  was  no  capital  stock  paid 
in,  but  simply  provided  for  in  thq  certificate  of  incorporation?  Again,  by  section 
31,  Id.,  if  the  declared  capital  of  the  bank  is  reduced,  the  deficit  must  be  made  good 
by  subscription  of  the  shareholders,  or  out  of  subsequent  accruing  profits,  before 
any  dividend  or  profits  can  be  made.  If  the  capital  stock  is  not  required  to  be  and 
has  not  been  paid  in  when  the  bank  was  organized,  why  call  for  subscriptions  to 
make  it  good,  instead  of  providing  for  collecting  what  is  due  for  the  stock?  How 
can  a  declared  capital,  payable  at  the  convenience  of  the  shareholders,  or  as  busi- 
ness requires,  and  which  has  no  existence  except  on  paper,  become  reduced?  It  is 
unnecessary  to  extend  the  discussion.  I  think  the  sections  referred  to  clearly  show 
that  all  banks  organized  under  the  laws  of  the  State  must,  before  commencing  bus- 
iness, have  a  paid-up  capital  of  at  least  $25,000. 

May  26th,  1880.  CHAS.  M.  STAKT,  Atty.  Gen. 


Hon.  O.  P.  Whltcomb,  State  Auditor: 

Dear  Sir:  I  have  examined  the  affidavits  of  "William  and  John  Johnson,  sub- 
mitted by  you  to  me,  and  I  herewith  return  the  same.  From  these  affidavits  it  ap- 
pears that  one  John  F.  Pope  purchased  from  the  State,  upon  the  usual  terms,  the 
N.  W.  4  of  the  N.  E.  J  section  No.  16,  town  108,  range  10,  receiving  school-laud 
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certificate  No.  4,435  therefor;  that  John  F.Pope  assigned  the  certificate  to  James 
R.Pope,  who  assigned  it  to  William  and  John  Johnson;  that  the  certificate  and 
all  the  assignments  have  been  lost,  without  having  been  recorded.  The  Johnsons 
ask  that,  upon  paying  the  balance  due  the  State,  a  patent  for  the  lands  be  is- 
sued -to  them  direct.  Admitting  the  facts  as  stated  in  the  affidavit,  1  think  you 
would  not  be  authorized  to  issue  the  patent  to  these  parties  direct.  Patents  should 
be  issued  in  the  name  of  the  original  purchaser,  unless  proof  is  made  by  competent 
evidence  that  the  certificate  has  been  duly  assigned  to  the  party  claiming  the 
patent,  or  that  the  party  has  succeeded  to  all  the  rights  and  title  of  the  original 
purchaser.  I  know  of  no  statute  or  rule  of  law  that  makes  aflidavits  competent 
evidence  in  such  cases.  It  would  be  establishing  a  very  dangerous  precedent  to  act 
upon  such  evidence.  The  most  you  can  do  tor  the  applicants  in  this  particular 
case  would  be  to  issue  a  duplicate  of  the  original  certificate  (so  marking  it)  and  de- 
livering to  the  parties;  and  upon  their  procuring  deeds  from  the  former  owners, 
or  assignments  in  the  place  of  those  lost,  or  establishing  in  court,  in  a  proper 
action,  their  title  to  the  premises,  the  patent  could  issue  to  them  direct;  otherwise 
it  must  be  issued,  if  at  all,  in  tlie  name  of  the  original  purchaser. 

May  29th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


G.  W.  Hard,  Esq.,  County  Auditor,  Pillmore  Co. : 

Dear  Sir:  Yours  of  the  twenty-seventh  inst.  is  received.  It  should  have  been 
'  sent  to  the  State  Auditor,  or  the  County  Attorney  of  your  county.  However,  to 
save  time,  I  answer  direct,  without  waiting  for  the  question  to  be  submitted  to  .the 
State  Auditor.  The  facts,  as  I  understand  them,  upon  wliich  j-ou  desire  advice  are: 
That  at  the  March  session  of  the  Board  of  County  Commissioners  of  your  county 
the  Lanesboro  Journal  was  designated  by  resolution  as  the  newsj)aper  in  wliich  to 
publish  delinquent  tax  list  for  1879.  Afterwards,  the  name  of  the  paper  was  changed 
Ui  Harding'' s  Herald,  and  subsequently  to  Lanesboro  Journal  and  Hardinc/s  Her- 
ald. The  paper  is  still  published  at  tire  same  oflice,  and  with  the  same  press  and 
type,  and  has  the  same  subscription  list  as  it  had  in  INIarch,  and  is  in  fact  the  Lanes- 
boro Journal  in  all  respects  except  its  name.  Upon  these  facts  you  ask  if  you 
would  be  authorized  to  deliver  the  list  to  the  publisher  of  said  paper.  I  think  it  is 
your  duty  so  to  do.  The  name  of  a  newspaper,  like  that  of  a  person,  is  used  for  the 
purpose  of  designation  only;  hence  a  change  in  the  name  is  not  material  if  its  iden- 
tity is  preserved  and  can  be  established.  The  proof  of  the  publication  should  show 
such  identity;  that  is,  that  the  Lanesboro  Journal  and  Hardin;/ s  Herald  is  the 
Lanesboro  Journal  in  fact.  Blackw.  Tax  Titles,  marginal  page  220 ;  Isaac  vs.  Shat- 
tuck,  12  Vt.  668. 

May  31st,  1880.  CHAS.  M.  START,  Atty.  Gen. 


C.  E.  Clark  Esq.,  Co.  Superintendent,  Yellow  Medicine,  Granite  Falls: 

Dear  Sir:  Yours  of  the  first  inst,  is  received.  Your  first  question,  "Is  it  nec- 
essary to  have  a  joint  meeting  of  the  Commissioners  of  both  counties  to  divide  a 
school-district  situated  in  the  counties V"  is  answered  by  chapter  43,  Gen.  Laws 
1879,  which  requires  the  petition  for  the  alteration  of  the  boundaries  of  school-districts 
consisting  of  parts  of  two  counties  to  be  made  in  duplicate  and  presented  to  the 
Commissioners  of  each  county,  who  shall  severally  proceed  to  hear  the  petition. 
To  effect  the  alteration  requires  the  favorable  action  of  the  Commissioners  of  eacli 
county,  but  no  joint  meeting  of  the  Commissioners  of  the  counties  is  required. 

Your  second  question  presents  some  difficulties.    As  a  general  proposition,  on 

the  division  of  a  municipal  corporation  into  two  separate  corporations,  each,  in  tlie 

absence  of  a  different  provision  by  the  Legislature,  is  entitled  to  hold  in  severalty 

the  public  property  that  falls  within  its  limits.    I  am  not  aware  of  any  statute  that 

28 


434:  OPINIONS    OF    THE 

changes  this  rule.  There  should  be  a  statute  authorizing  the  Commissioners,  upon 
dividing  a  school-district  into  two  new  ones,  to  malie  an  equitable  division  of  tlie 
property  of  the  old  district  between  them.  Without  such  statute  the  Commissioners 
have  no  authority  to  make  the  division.  Tour  letter  should  have  been  sent  to  the 
Superintendent  of  Public  Instruction,  for  it  is  only  on  the  written  apphcation  of 
this  officer  the  Attorney  General  is  required  to  give  his  opinion.  See  Young's  St.  p. 
477,  §  48. 
June  12th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor: 

Dear  Sib:  In  the  matter  of  the  petition  of  the  City  of  Minneapolis  for  a  re- 
hearing upon  the  application  of  N.  B.  Harwood  &  Co.  and  others  for  an  abatement 
of  personal  property  taxes  for  the  year  1879, 1  am  of  the  opinion  that  you  ought  to 
be  governed  by  the  following  conclusions:  First,  that  under  section  119  of  chap- 
ter 11,  Gen.  St.  1878,  the  State  Auditor  has  no  jurisdiction  or  authority  to  hear  and 
determine  matters  of  grievance,  relating  to  taxation  on  account  of  excessive  valu- 
ation, except  when  the  same  are  submitted  with  a  favorable  recommendation  of  the 
Commissioners  and  Auditor  of  the  county  in  which  the  property  is  situated.  The 
presentation  to  the  State  Auditor  of  such  favorable  recommendation  is  a  condition 
precedent  which  must  be  complied  with  before  the  State  Auditor  can  legally  or  prop-, 
erly  act  in  the  matter  of  abating  taxes.  Second,  such  favorable  recommendation 
must  be  the  oflcial  act  of  the  Commissioners  of  the  proper  county,  as  a  board,  not. 
the  separate  and  individual  act  of  a  majority  of  the  members  of  the  board.  Gen.  St. 
1878,  p.  135,  §  92;  Baldwin  vs.  Canfield,  1  IS".  W.  Eep.  (N.  S.)  261.  Hence,  in  this 
matteir,  if  there  was  no  other  recommendation  of  the  abatement  of  the  taxes  in  ques- 
tion to  the  State  Auditor  except  that  of  individual  members  of  the  Board  of  County 
Commissioners,  the  State  Auditor  never  acquired  jurisdiction  to  act  in  the  premises, 
and  any  pretended  abatement  is  a  nullity.  Third,  the  State  Auditor  is  an  execu- 
tive— not  judicial — ofiBcer.  As  such,  having  once  acted  in  the  premises,  he  is  not  au- 
thorized to  judicially  determine  that  his  previous  action  was  illegal,  and  proceed  to 
reverse  it.  Having  once  acted  in  the  premises,  he  has  exhausted  all  the  powers 
conferred  upon  him  by  statute.  He  has  not  the  incidental  power  to  grant  a  re- 
hearing or  review  of  the  matter.  He  may,  without  doubt,  correct  errors  in  com- 
putation or  clerical  mistakes ;  but  where  he  has  once  acted  in  the  premises  and  for- 
warded a  certified  copy  of  his  action  to  the  Auditor  of  the  proper  county,  who  has 
corrected  his  books  in  accordance  with  such  decision,  the  validity  of  such  action  is 
a  question  for  the  courts  alone. 

I  therefore  advise  that  you  dismiss  the  petition  for  a  rehearing  in  this  matter. 

June  16th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  Commissioners  of  Public  Printing: 

Gentlemen:  In  your  favor  of  the  third  inst.  you  ask  my  advice  upon  the  fol- 
lowing statements  therein  contained,  viz. :  "  The  Commissioners  duly  advertised  for 
sealed  proposals  for  the  execution  of  the  several  classes  of  public  printing  for  the 
year  commencing  on  the  first  day  of  November  next.  In  response  thereto  they  re- 
ceived five  bids— one  for  each  class — and  no  more ;  no  two  of  the  bids  being  for  the 
same  class.  The  lowest  bid  was  one  per  cent,  discount  from  maximum  rates  fixed 
by  law,  and  the  highest  bid  was  one-eighth  of  one  per  cent,  discount  from  said  rate, 
averaging  about  one-half  of  one  per  cent,  discount  from  maximum  rates.  The  aver- 
age rate  paid  by  the  State  for  the  last  three  years  has  been  a  little  more  than  sixty- 
six  and  two-thirds  per  cent,  discount  from  maximum  rates,— a  difference  of  over 
sixty-six  per  cent. ;  or  in  round  numbers,  if  the  printing  should  be  let  at  the  rates 
bid,  it  will  cost  the  State,  for  printing  the  ensuing  year,  at  least  830,000  more  than 
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it  would  if  the  past  average  rates  paid  were  continued.  The  Commissioners  are  satis- 
fiel  that  the  bids  were  the  result  of  a  combinatjon  to  prevent  competition,  and  to 
compel  the  State  to  pay  full  maximum  rates,  which,  in  view  of  prices  heretofore 
paid,  appear  to  be  extravagantly  high,  and  if  they  have  authority  to  advertise  for  new 
proposals  they  believe  that  responsible  bids,  much  more  favorable  to  the  State,  will 
be  received;  therefore  they  desire  to  be  advised  whether  they  would  be  justified  in 
rejecting  the  bids  received  and  advertising  for  new  proposals." 

The  advice  I  shall  give  you  is  based  upon  the  hypothesis  that  you  are  correct  in 
your  conclusion  that  the  bids  were  the  result  of  a  combination  to  prevent  competi- 
tion, and  to  compel  the  State  to  pay  full  maximum  rates.  One  of  the  principal 
objects  to  be  secured  by  the  course  of  procedure  prescribed  by  chapter  5,  Young's 
St.,  relating  to  the  State  printing,  is  a  fair  and  actual  competition  among  the  bid- 
ders for  the  work  to  be  done.  Hence,  any  combination  or  agreement  on  the  part 
of  the  bidders,  the  object  and  effect  of  which  is  to  stifle  such  comioetition,  is  contrary 
'  to  the  policy  of  the  law,  dangerous  to  the  rights  of  the  State,  and  fraudulent  in  its 
design;  and  any  bid  made  in  pursuance  of  such  a  combination  may  be  treated  as 
a  nullity.  AYhile  it  must  be  admitted  that  the  law  has  left  little  or  nothing  to  your 
discretion  in  the  premises,  yet  if  it  be  true  that  the  bids  for  the  public  printing 
were  the  result  of  an  agreement  among  the  bidders,  whereby  each  was  to  limit  his 
bid  to  a  particular  class  of  printing,  and  not  to  compete  for  the  other  classes,  all 
such  bids  are  fraudulent  and  void,  and  you  may  proceed  as  if  no  such  proposals  had 
been  received  in  response  to  your,  advertisement;  for  it  would  be  a  reproach  to  the 
law  if,  by  a  technical  compliance  with  its  forms,  a  fraud  could  be  perpetrated  upon 
the  State  which  her  officers  must  assist  in  carrying  into  effect.  The  question 
whether,  in  case  you  treat  the  bids  as  a  nullity  and  proceed  as  if  none  had  been  re- 
ceived, you  are  authorized  to  advertise  for  new  proposals,  is  not  free  from  doubt. 
The  statute  does  not  give  express  authority  so  to  do  in  any  case,  although  no  bids 
are  received  in  answer  to  the  first  advertisement,  to  be  given  in  the  month  of  May 
in  each  year.  I  think,  however,  such  authority  is  given  by  necessary  implication. 
The  public  printing  must  be  done;  it  can  only  be  done  by  contract;  the  contract 
can  only  be  let  in  the  particular  way  pointed  out  by  law.  The  time  within  which 
*;he  contract  is  to  be  awarded  is  not  necessarily  material,  and  the  express  authority 
;o  the  Commissioners  to  contract  for  the  printing  carries  with  it  all  power  essential 
to  carrying  out  the  object  of  the  law ;  and  if  for  any  reason  thei-e  is  a  failure  of  bid- 
ders, for  the  whole  or  any  particular  class  of  the  public  printing,  in  response  to 
your  first  advertisement,  you  may  again  advertise  for  new  proposals. 

July  7th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb,  State  Auditor : 

Dear  Sie:  I  am  in  receipt  of  the  communication  of  Telephone  Exchange  Com- 
pany in  regard  to  the  taxation  of  the  company  referred  to  me  by  you.  The  prop- 
erty of  the  company  is  to  be  listed  for  taxation  in  accordance  with  the  provisions 
of  section  22,  c.  11,  Young's  St.  It  cannot,  for  the  purposes  of  taxation,  be  re- 
garded as  a  telegraph  company,  so  as  to  except  it  from  the  operation  of  said  sec- 
tions. 

July  7th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Daniel  Rohrer,  Esq.,  Co.  Attorney,  Nobles  Co.: 

Dear  Sir:  Yours  of  July  2d,  with  petition  of  "William  Brown,  asking  for  an 
abatement  of  taxation  on  railroad  land,  which  he  holds  by  contract,  to  correspond 
with  his  interest  in  the  same,  is  received.  I  think  the  decision  of  the  Supreme 
Court  in  the  case  referred  to  by  you  settles  the  question  that  where  the  title  is  in 
the  railroad  a  tax  against  the  fee  is  not  valid.  The  interest  of  the  purchaser  in  the 
land  and  his  improvements  should  be  taxed  as  personal  property.     The  taxes  can 
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only  be  abated  by  the  action  of  the  Board  of  County  Commissioners,  and  the  recom- 
mendation of  the  County  Auditor,  and  the  approval  of  the  State  Auditor.    Young's 
St.  c.  11,  §  119. 
July  7th,  1880.  CHAS.  M.  START,  Atty.  Gen, 


Hon.  D.  Burt,  Supt.  Public  Instruction: 

I  am  in  receipt  of  the  communication  referred  to,  of  the  director  of  school-dis- 
trict ISTo.  9,  Meeker  county,  asking  my  official  opinion  upon  the  following  question, 
viz.:  "Can  the  Board  of  Trustees  of  a  school-district,  before  the  election  of  the  new 
member,  before  the  length  of  the  school  year  next  ensuing  has  been  determined  by 
the,  annual  meeting,  and  before  the  appropriation  of  money  therefor  has  been  made, 
bind  the  new  hoard  (district,  I  suppose  he  means)  for  the  incoming  year?" 

The  powers  and  duties  of  the  Trustees,  in  relation  to  levying  taxes  and  employ- 
ing teachers,  are  fixed  by  sections  24  and  31,  c.  36,  Young's  St.  By  section  24  the 
Trustees  are  empowered  to  levy  a  tax  (in  case  the  district  neglects  to  vote  such  tax) 
sufficient  to  support  a  school  for  the  time  (three  months)  in  each  year  necessary  to 
secure  for  the  district  apportionments  from  the  State  school  funds.  The  legal  voters, 
not  the  trustees,  may  vote  to  have  a  school  any  further  length  of  time  deemed 
proper,  provided  that  the  Trustees,  in  any  action  taken  without  definite  instruc- 
tions, shall  not  permit  the  current  expeuses  of  the  school  in  any  year  to  exceed  the 
amount  they  are  authorized  to  levy.  By  section  31  the  Trustees  are  required  and 
authorized  to  "hire  teachers  for  and  in  the  name  of  the  district,  *  *  *  and 
furnish  all  things  necessary  for  the  school-house  during  the  time  a  school  shall  be 
taught'therein,  which  shall  be  at  least  tliree  months  in  each  school  year,  and  such 
further  time  as  the  district  may  by  vote  direct." 

Prom  the  foregoing  provisions  it  seems  clear  that  the  Board  of  Trustees  may,  with- 
out express  authority  from  the  district,  hire  a  teacher  and  provide  for  a  three 
months'  school,  and  for  no  longer  term,  unless  exjaressly  authorized  by  a  vote  of  the 
district.  The  language  used  in  the  sections  of  the  school  law  referred  to  implies 
a  restriction  upon  the  powers  of  the  Trustees,  and  if,  in  advance  of  the  annual 
meeting  of  the  district,  and  witliout  aiitliority  from  the  district,  they  should  hire  a 
teacher  for  a  longer  period  than  three,  months,  the  contract  in  excess  of  three  months 
would  not  be  binding  upon  the  district  unless  it  was  ratified  by  the  district  and 
the  legal  voters  saw  fit  to  levy  a  tax  to  enable  the  Trustees  to  carry  out  their  con- 
tract. In  other  words,  it  matters  not  whetlier  it  is  before  the  annual  meeting 
and  the  election  of  the  new  member  or  not;  the  Trustees  may,  without  express  au- 
thority from  the  district,  contract  for  a  three-months' school,  and  no  more;  and  all 
attempts  to  contract  for  a  longer  time  would  not  be  binding  on  the  district  unlesa 
ratified  by  the  district.  '  Op.  Attys.  Gen.  258. 

July  13th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


C.  C.  Kinsman,  Esq.,  County  Attorney,  Mower  County,  Austin,  Minn. : 

Deab  Sie:  Yours  of  the  twentieth  inst.  is  received,  in  which  you  submit  the 
following  statement  for  my  opinion,  viz.:  The  County  Commissioners  of  Mower 
county  have  exhausted  the  limit  of  compensation  fixed  by  section  100,  p.  137, 
Young's  St.,  in  attending  to  the  business  of  tlie  county,  and  have  not  yet  been  paid 
for  services  as  members  of  the  Board  of  Equalization.  Question.  Are  they  entitled 
,to  compensation  as  members  of  such  board?  I  think  not.  The  statute  gives  no 
compensation  in  terms  for  such  services.  If  there  is  any  law  giving  compensation 
it  is  section  100,  p.  137,  Young's  St.,  which  provides  that  County  Commissioners 
shall  receive  three  dollars  per  day,  not  exceeding  20  days  in  each  year,  while  neces- 
sarily employed  in  county  business.  By  a  liberal  construction  I  think  "county 
business"  would  include  services  while  acting  as  a  member  of  the  Board  of  Equal- 
ization; but,  having  already  received  pay  for  20  full  days'  services  the  present 
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year,  they  can  receive  nothing  further  as  members  of  the  Board  of  Equalization. 
The  law  imposes  the  duty  and  it  must  be  performed,  although  it  may  not  give  com- 
pensation for  the  same. 

July  21st,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


W.  E.  Hale,  Esq.,  County  Attorney,  Hennepin  County: 

Dear  Sir:  Yours  of  the  sixth  inst.  is  received,  relating  to  the  fees  of  the 
County  Commissioners  of  Hennepin  county.  I  am  satisfied  that  you  are  correct; 
that  they  are  not  entitled  to  compensation  while  acting  as  members  of  the  Board 
of  Equalization,  by  the  provisions  of  chapter  205,  Sp.  Laws  1877,  relating  to  the 
meetings,  duties,  and  compensation  of  the  County  Commissioners  of  Hennepin 
county.  This  act  is  silent  as  to  services  of  Commissioners  while  acting  as  a  Board 
of  Equalization.  It  seems  to  have  been  drafted  upon  the  assumption  that  compen- 
sation for  such  service  was  iixed  by  general  law.  Such,  however,  is  not  the  case. 
In  practice,  in  counties  where  the  general  law  is  in  force.  County  Commissioners 
are  paid  for  such  services  under  the  provisions  of  section  100,  jj.  137,  Young's 
St.  To  justify  this  practice  requires  a  very  liberal  construction  of  the  section  re- 
ferred to.  While  there  is  no  express  repeal  of  this  section,  so  far  as  the  same  re- 
lates to  Hennepin  county,  yet  they  must  look  to  special  acts  alone  to  determine  the 
compensation.  If  they  seek  to  bring  themselves  under  the  general  law,  they  must 
take  it  with  its  limitation,  viz.,  that  they  can  receive  pay  for  no  more  than  20 
days'  services  in  any  one  year.  I  should  advise  the  commissioners  that  it  is  a  case 
of  an  omission  of  the  Legislature  to  grant  compensation  for  services  that  must  be 
performed  and  should  be  paid  for;  that  the  omission  ought  not  to  be  supplied  arbi- 
trarily by  the  Commissioners,  although  substantial  justice  could  be  promoted 
thereby,  but  that  relief  should  be  sought  from  the  Legislature  by  a  special  act  fix- 
ing their  compensation  for  the  future,  and  authorizing  payment  for  past  services. 

July  22d,  1880.  -  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sie:  Yours  of  the  23d,  stating  that  the  Board  of  Equalization  of  Anoka 
county  failed  to  meet  and  organize  on  the  third  Monday  of  July,  as  required  by 
law,  is  received.  The  necessity  for  a  prompt  answer  forbids  any  extended  discus- 
sion of  the  matter.  An  omission  on  the  part  of  County  Commissioners  to  equalize 
and  credit  the  assessment  tables  renders  any  tax  levied  on  such  assessment  void. 
Board  of  Co.  Com'rs  Dakota  Co.  vs.  Parker,  7  ^linn.  267.  The  day  fixed  for  the 
meeting  of  the  Board  is  mandatory,  not  discretionary.  The  law  fixes  the  day  on 
which  they  shall  meet,  so  that  tax-payers  may  have  notice  of  the  time  of  meeting, 
and  opportunity  to  be  heard.  If  it  was  discretionary  for  the  Board  to  meet  on 
some  day  other  than  that  fixed  by  law,  this  opportunity  would  be  lost  to  its  tax- 
payers. "The  interest  of  the  public  and  protection  to  tax-payers  require  that  the 
time  during  which  the  Board  shall  sit  shall  be,  as  far  as  may  be,  fixed  by  law,  and 
not  left  to  the  will  of  the  Board."  Com'rs  St.  Louis  Co.  vs.  Xettletoii,  22  Jllnn. 
365.  The  Board  could  not  now  assemble  and  make  a  valid  equalization  of  the 
value  of  the  property  of  the  county.  If  you  think  advisable,  the.v  might  convene 
and  discharge  the  duties  imposed  on  them  by  law,  and  a  special  act  be  passed  by 
the  Legislature,  legalizing  their  act.  "Whether  or  not  such  an  act  would  render 
the  tax  levy  for  the  year  1880  valid  or  not,  1  have  no  time  to  discuss.  The  course 
herein  suggested  would  undoubtedly  result  in  the  collection  of  a  large  portion  of 
the  tax.  I  would  not  send  therii  any  copy  of  this  letter,  but  notify  tliem  to  con- 
vene, for  the  less  discussion  there  is  about  the  matter  the  better,  in  case  you  con- 
clude to  take  the  course  Indicated,  which,  on  the  whole,  is  about  the  only  thing 
that  can  be  done. 

July  24th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 
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A.  E.  Flint,  Esq.,  Co.  Atty.,  Marshall  Co.,  Warren: 

Deak  Sik:  Yours  of  July  29th  received.  The  Legislature  has  the  power,  by 
special  act  or  otherwise,  to  organize  two  or  more  congressional  townships  into  one 
town.  Tor  example,  the  town  of  Moorhead  was  organized  by  special  act,  which  was 
sustained  by  the  Supreme  Court  in  a  recent  decision;  but  there  is  no  statute  that  I 
know  of  that  authorizes  the  County  Commissioners  to  organize  two  full  townships 
or  more,  having  each  100  or  more  inhabitants,  into  one  town. 

August  5th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Albert  Shaller,  Esq.,  Co.  Atty.,  Dakota  Co.: 

Deae  Sie:  Yours  of  the  fourth  inst.,  with  copy  of  County  Treasurer's  account 
against  your  county,  is  received.  The  bill,  and  the  whole  thereof,  should  be  disal- 
lowed by  the  County  Commissioners.  Section  172,  c.  8,  Young's  St.,  fixes  the  com- 
pensation of  County  Treasurers  in  full  of  all  services.  This  may  be  a  hardship  in 
some  special  cases,  but  when  a  party  accepts  an  ofiHce  he  does  so  with  all  its  bur- 
dens, for  the  compensation  fixed  by  law.  If  the  law  imposes  duties,  but  gives  no  com- 
pensation, the  duties  must  be  discharged;  the  ofllcer  can  resign  if  the  salary  is 
wholly  inadequate  to  the  duties  to  be  performed. 

-August  5th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


H.  Nelson,  Esq.,  County  Treasurer,  Fergus  Falls: 

Dear  Sie  :  It  is  the  general  rule  of  this  oflSce  that  no  county  oflicer  will  be  of- 
.flcially  advised  except  County  Attorneys,  as  it  is  the  duty  of  that  ofHcer,  not  mine, 
to  advise  county  ofiicers  in  regard  to  their  official  duties.  I  presume  in  this  in- 
stance there  was  some  good  reason  why  he  was  not  consulted,  and  I  answer,  for 
this  time,  your  questions  in  the  order  named:  First.  A  certificate  of  appointment 
of  your  deputy  and  a  certified  copy  of  the  tax-list  is  all  the  authority  your  deputy 
requires  to  authorize  him  to  collect  personal  property  taxes  by  distress  or  other- 
wise. Second.  The  treasurer  or  his  deputy  must  make  diligent  search  and  inquiry 
for  goods  and  chattels  wherewith  to  collect  the  tax ;  he  must  satisfy  himself  that 
the  delinquent  has  no  property.  The  extent  of  his  search  and  inquiry  depends  on 
circumstances;  if  he  cannot  satisfy  himself  without  a  personal  visit  to  the  delin- 
quent, he  must  call  upon  him.  As  a  rule,  I  should  say  it  would  be  necessary, so  to 
do  in  order  to  make  the  affidavit  mentioned  in  chapter  59.  Chapter  11,  Young's 
St.  Third.  There  is  nothing  exempt  from  the  payment  of  taxes,  but  the  Treasurer 
would  not  be  called  upon  to  seize  and  carry  away  from  a  destitute  family  articles 
of  no  marketable  value.  If  he  can  find  property  that  can  be  sold  for  cash,  to  pay 
taxes  and  costs,  he  should  take  it.  Fourth.  The  Treasurer  is  to  return  as  delin- 
quent all  personal  property  taxes  that  he  is  unable  to  collect  for  want  of  goods  and 
chattels.  Yet,  if  he  subsequently  ascertains  that  there  are  taxes  that  he  can  col- 
lect by  distress,  I  think  he  has  authority  to  do  so.  Such  remedy  is  concurrent 
with  that  pointed  out  in  section  60,  Id.  Fifth.  The  fees  of  the  treasurer  or  his 
deputy,  where  taxes  are  collected  by  distress,  are  the  same  as  those'allowed  to  con- 
stables on  execution  sales,  viz.:  10  cents  per  mile  each  way  for  travel;  copy  of  in- 
ventory of  property  seized,  15  cents;  posting  three  notices  of  sale,  15  cents  each;  5 
per  cent,  on  amount  collected,  and  necessary  expenses  of  removing  and  caring  for 
property.  Ko  fees  are  allowed  unless  levy  is  made.  The  county  is  not  liable  for 
them.  The  Treasurer  must  get  them,  if  at  all,  out  of  the  delinquent  or  his  prop- 
erty. 

August  6th,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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Hon.  D.  Burt,  Supt.  of  Pub.  Inst. : 

Dear  Sir:  Herewith  I  return  to  you  statement  of  facts  agreed  upon  by  the 
Board  of  County  Commissioners  of  Polk  county,  and  Thomas  Dickson  and  others, 
on  behalf  of  school-district  No.  7  of  said  county.  I  do  not  deem  it  necessary  or 
expedient  to  answer  the  questions  appended  to  the  statement  by  the  parties.  A 
shorter  solution  of  the  difficulties  may  be  found.  The  proceedings  of  the  County 
Commissioners  set  forth  in  the  statement  were  irregular  in  many  respects ;  but 
time  has  cured  them.  The  statute  provides  that  every  school-district  shall  be  pre- 
sumed to  have  been  legally  organized  when  it  shall  have  exercised  the  franchises 
of  a  district  for  one  year."  Gen.  St.  1878,  c.  36,  §  1.  It  is  conceded  that  the  ac- 
tion of  the  Commissioners  in  canceling  the  organization  of  the  then  district  No. 
7,  dividing  its  territory  between  districts  Nos.  17  and  18,  and  organizing  other 
territory  into,  and  designating  the  same  as,  district  No.  7  was  irregular;  yet  the 
fact  remains  that  this  action  was  more  than  two  years  ago;  that  districts  Nos.  17 
and  18  have,  for  a  year  at  least,  exercised  the  franchises  of  school-distridts ;  and  it 
must  be  presumed  that  they  were  legally  organized,  and  that  the  original  district 
No.  7,  if  it  ever  had  a  corporate  existence,  is  not  now  entitled  to  be  recognized  as 
a  school-district. 

St.  Paul,  August  5th,  1880.  CHA.S.  M.  START,  Atty.  Gen. 


O.  J.  Wood  Esq.,  County  Attorney,  Chippewa  County: 

Dear  Sir:  Tour  favor  of  the  tenth  inst.  is  received,  from  which  it  appears  that 
your  county  has  been  recently  redistricted,  and  the  number  of  Commissioner  districts 
increased  from  three  to  five,  and  upon  this  statement  you  ask  how  many  Commis- 
sioners are  to  be  elected  in  your  county  the  coming  election,  the  terms  of  the  pres- 
ent Commissioners  expiring  January,  1881,  and  in  one  and  two  years  thereafter? 
Pive ;  one  for  each  district.  This  answer  is  based  upon  the  assumption  that  the 
action  of  your  board  in  redistricting  the  county  was  legal.  Section  96,  o.  8, 
Young's  St.,  provides  that  "at  the  first  election,  when  the  County  Commissioners 
will  consist  of  five  members,  the  person  elected  for  district  No.  1  shall  hold  his  of- 
fice for  one  year;  the  persons  elected  for  districts  Nos.  2  and  3,  for  two  years;  and 
the  persons  elected  from  districts  4  and  5,  for  three  years;  and  thereafter  the 
Commissioners  elected  shall  hold  for  the  term  of  three  years."  This  requires  the 
election  of  an  entire  new  board  at  the  first  election  next  after  the  county  is  redis- 
tricted, and  the  number  of  districts  increased  from  three  to  five.  This  is  the  view 
taken  of  the  statute  by  my  predecessors  in  office.  In  an  opinion  dated  September 
8,  1871,  the  then  Attorney  General,  Cornell,  speaking  of  this  section  of  the  statute, 
says:  "The  term  of  office  of  the  members  of  the  old  board  is  subject  to  the  power 
to  redistrict,  and  when  such  power  is  legally  exercised,  it  necessarily  affects  the 
term  of  such  office." 

August  13th,  1880.  CHAS.  M.  STAKT,  Atty.  Gen. 


Hon.  O.  V.  Whitcomb,  State  Land  Commissioner: 

Dear  Sir:  Herewith  I  return  to  you  the  abstract  and  application  of  Hugo 
Knoff  for  a  patent  for  the  S.  W.  |  of  S.  "VV.  J  of  section  16,  township  708,  range  26, 
to  be  issued  in  his  name.  It  appears  that  in  1865  a  tax  deed  of  the  premises  was 
made  to  one  Law,  and  that,  by  several  quitclaim  deeds,  whatever  title  Law  had 
to  the  land  is  now  vested  in  Knoff,  who  makes  application  for  the  patent,  and  files 
affidavit  that  the  original  school-land  certificate  for  the  purchase  of  said  premises 
has  been  lost,  and  that  he  is  the  assignee  thereof.  None  of  the  assignments  are 
produced.  It  does  not  clearly  appear  whether  he  claims  the  patent  by  virtue  of  the 
tax  deed,  or  as  assignee  of  the  school-land  certificate.  Perhaps  this  is  not  material ; 
for  I  am  of  the  opinion  that  the  patent  for  the  land  cannot  be  properly  issued  in  his. 
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name  upon  either  claim.  I  am  not  aware  of  any  statute  authorizing  the  acceptance 
of  an  ex  parte  affidavit  of  the  loss,  assignment  and  present  ownership  of  the  orig- 
inal certificate,  by  one  claiming  to  be  the  assignee  thereof,  in  lieu  of  the  return  of 
the  certificate,  or  transfer  of  the  land  therein  described  from  the  original  purchaser 
to  the  party  claiming  the  patent,  which  are  necessary  conditions  to  the  issuing  of 
the  patent  in  the  name  of  any  person  other  than  the  original  purchaser.  The  ap- 
plicant is  not  entitled  to  have  the  patent  issue  in  his  name  by  virtue  of  the  tax 
deed  referred  to,  under  the  provisions  of  section  21,  c.  38,  Young's  St.  This  sec- 
tion, as  it  now  reads,  was  first  enacted  in  1870,  nearly  five  years  after  the  tax  deed 
was  made.  Waiving  the  question  whether  or  not  this  section  is  retroactive,  it  is 
clear  that  the  applicant  has  never  acted  under  its  provisions,  and  does  not  bring 
himself  within  them.  He  has  never  filed  his  tax  deed  in  your  office,  and  no  special 
certificate  has  been  issued  to  him,  or  the  parties  through  whom 'he  claims.  I  there- 
fore advise  that  if  the  applicant  desires  the  patent  to  be  issued  at  this  time,  it  be 
issued  in  the  name  of  the  original  purchaser. 

August  14th,  1880.  CHAS.  M.  STAKT,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner; 

Dear  Sie:  I  have  your  favor  of  the  tenth  inst.,  inclosing  communication  of 
Auditor  of  Lincoln  county,  submitting  the  following  statement  for  your  advice,  viz. : 
The  Commissioners  of  the  county  have  not,  since  the  organization  of  the  county, 
provided  offices  for  the  county  officers  who  have  Isept  their  offices  at  their  private 
residences.  They  now  present  claims  against  the  county  for  rent,  fuel,  etc.,  to  an 
amount  believed  by  the  Commissioners  to  be  unreasonable.  Question.  Has  the 
Board  power  to  determine  what  is  a  fair  allowance,  or  is  the  county  entirely  at  the 
mercy  of  the  claimants  ?  The  Board  should  be  advised  that  no  more  than  a  just 
and  reasonable  sum  should  be  allowed  in  the  premises.  The  Board  is  not  bound 
to  allow  whatever  sum  is  claimed. 

Advice  is  also  asked  in  regard  to  the  duty  of  the  Board  of  County  Commissioners 
in  case  they  find  that  the  County  Treasurer  is  short  of  funds.  They  can  cause  him 
to  be  prosecuted  under  the  provisions  of  section  36,  c.  95,  Young's  St.,  and  in  case 
he  fails  to  pay  over  on  demand  the  amount  with  which  he  stands  charged,  in  the 
manner  prescribed  by  law,  they  may  cause  an  action  to  be  commenced  on  his  oftt- 
cial  bond,  and  when  an  action  is  commenced  they  may  remove  him.  Young's  St. 
c.  8,  §§  158,  159. 

August  14th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


His  EKcelleney,  John  S.  Pillsbury,  Governor  Minnesota : 

SiK :  Herewith  I  hand  you  the  report  and  supplementary  report  of  the  State  Ag- 
ricultural Society  for  1879.  Section  195,  p,  408,  Young's  St.,  requires  an  accurate 
account  of  the  manner  of  the  expenditure  of  the  money  received  from  the  State,  and 
the  society  must  transmit  a  certified  copy  of  such  account,  signed  by  the  President 
and  Secretary  of  the  society,  to  the  Governor  of  the  State,  and  a  failure  to  make  the 
required  report  of  the  disbursement  of  the  fund  received  for  one  year  works  a  for- 
feiture of  the  sum  appropriated  for  the  succeeding  year.  The  reports  do  not  com- 
ply with  this  section.  Before  the  Society  secures  the  81,000  for  this  year  it  should 
file  with  your  Excellency  a  certified  copy  of  the  account,  signed  by  the  President 
and  Secretary,  showing  to  whom  and  for  what  purpose  the  $1,000  received  last 
year  was  paid.  The  object  of  the  law  requiring  this  account  is  to  compel  a  compli- 
ance with  section  191,  p.  407,  Young's  St.,  which  forbids  the  payment  of  any  por- 
tion of  the  State  appropriation  for  salaries  or  fees  of  officers,  or  as  premiums  for 
horse-racing. 

August  20th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 
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r.  W.  Pearsall,  Esq.,  County  Attorney,  Lae  Qui  Parle: 

Dear  Sir:  Yours  of  the  twenty-sixth  inst.  received.  I  answer  your  questions 
in  the  order  named:  First.  "When  is  the  United  States  census  deemed  to  be 
legally  completed,  so  as  to  justify  the  Board  of  County  Commissioners  acting  upon 
it  as  a  basis  for  redistricting  their  counties  into  Commissioner  districts,  under  sec- 
tion 97,  c.  8,  Young's  St.?"  It  may  be  regarded  as  completed  for  such  purpose  as 
s6on  as  the  returns  are  corrected  and  filed  in  the  oflftce  of  the  Clerk  of  the  District 
Court  for  the  proper  county.  Second.  "Where  the  Commissioner  districts  are  in- 
creased from  three  to  five,  how  many  Commissioners  must  be  elected  at  the  first 
election  after  such  redistricting?"  Pive.  This  is  expressly  provided  for  by  section 
96,  Id.  This  section  provides  for  the  election  of  an  entire  new  Board  of  County 
Commissioners  at  the  first  election  occurring  next  after  the  number  of  districts  are 
increased  from  three  to  five.  Although  the  term  of  the  Commissioners  in  the  three 
old  districts  lias  not  yet  expired,  they  hold  their  office  subject  to  the  power  to  re- 
district  the  county.  Third.  "Is  it  obligatory  upon  the  County  Commissioners  to 
redistrict  the  county?"  By  section  92  it  is  provided  that  the  Board  shall  consist  of 
five  members  in  those  counties  that  poll  800  or  more  votes.  Therefore,  whenever 
a  county  has  the  requisite  number  of  legal  voters,  I  think  it  is  the  duty  of  the  Board 
to  redistrict  the  county,  and  increase  the  districts  to  five.  Section  93,  Id.,  has  no 
application  to  the  question  under  consideration,  but  applies  to  a  case  where  the  num- 
ber is  not  increased. 

August  31st,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner: 

Dear  Sir:  The  facts  upon  which  my  opinion  is  desired  are  briefly  as  follows: 
At  the  November,  1878,  election  A.  J.  Crainwas  elected  County  Treasurer  of  Lin- 
coln county  for  the  full  term  of  two  years,  commencing  March  1,  1879.  He  ac- 
cepted the  office,  but  resigned  October  1, 1879,  and  Bigham,  the  present  incumbent 
was  appointed,  who  was  afterwards,  and  at  the  November,  1879,  election,  duly 
elected  County  Treasxirer  of -said  county.  Question.  When  does  Bigham' s  term 
expire?  March  1,  1881.  The  election  held  in  November,  1879,  was  to  fill  a  vacancy 
in  the  office  occasioned  by  the  resignation  of  Grain,  for  unless  there  was  a  vacancy 
to  be  filled  there  would  be  no  authority  for  holding  the  election,  the  original  term 
not  having  then  expired.  The  previous  appointment  of  Bigham  filled  the  vacancy 
only  for  the  time  being;  the  power  to  appoint  to  fill  the  vacancy  is  but  a  tempo- 
rary expedient  to  avoid  the  inconvenience  of  a  special  election.  Having  been 
elected  to  fill  a  vacancy,  Bigham  can  only  hold  for  the  unexpired  portion  of  Grain's 
original  term ;  that  is,  to  March  1,  1880.  Young's  St.  c.  1,  §  46.  The  provisions  of 
chapter  8,  §  144,  Id.,  fixing  the  term  of  County  Treasurer  at  two  years,  apply 
only  to  cases  where  the  Treasurer  is  elected  for  the  regular  term,  and  not  to  cases 
where,  he  is  elected  to  fill  a  vacancy. 

September  9th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  Public  Instruction : 

Dear  Sir:  Your  question — "  Is  instruction  in  the  Greek  grammar  and  lessons  by 
the  high  schools  of  the  State  an  essential  prerequisite  to  their  receiving  aid  under 
the  provisions  of  the  act  entitled  'An  act  for  the  encouragement  of  higher  educa- 
tion,' approved  March  9, 1878  ?  " — should,  I  think,  be  answered  in  the  negative.  By 
section  3  of  said  act  (Young's  St.  p.  497,  §  150)  it  is  made  a  condition  precedent  that 
there  be,  in  schools  applying  for  aid,  regular  and  orderly  courses  of  study,  embrac- 
ing all  the  branches  prescribed  as  prerequisite  for  admission  to  the  collegiate  de- 
partment of  the  Univetsity  of  Minnesota  not  lower  than  the  third  or  sub-freshman 
class.    This  requires  instruction  in  all  the  branches  essential  to  admit  students  to 
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any  (not  all)  of  the  courses  of  the  collegiate  department  of  the  University,  There 
seem  to  be  three  courses  in  the  collegiate  department,  viz.,  classical,  scientific, 
and  modern.  Students  may  be  admitted  to  the  collegiate  department  of  the  Uni- 
versity of  Minnesota  in  either  the  scientific  or  modern  course  without  an  examina- 
tion of  Greek.  Therefore,  high  schools  applying  for  aid,  who  have  complied  with 
the  law  in  other  respects,  are  entitled  to  it,  although  Greek  is  not  taught  in  said 
schools. 
St.  Paul,  September  20th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  Public  Instruction  : 

Dear  Sir:  In  reply  to  the  questions  submitted  to  me  in  reference  to  the  vote 
upon  the  question  of  the  continued  use  of  the  State  text-books,  I  have  the  honor  to- 
ad vise  you  as  follows: 

First.  Women  are  not  entitled  to  vote  on  the  question.  True,  it  is  a  measure 
relating  to  schools,  but  the  right  of  women  to  vote  on  such  measures  is  limited  by 
law  to  voting  at  the  election  or  meeting  in  the  school-district  of  which  they  shall 
at  the  time  have  been  for  10  days  a  resident.  Young's  St.  p.  468,  §  13.  The  ques- 
tion is  to  be  voted  on  at  the  next  general  election,  at  the  usual  polling  places,  and 
not  at  a  school-district  meeting  or  election  held  within  the  district.  Hence,  women, 
cannot  vote  on  the  question.     Young's  St.  p.  603,  §  175. 

Second.  Electors  residing  in  districts  not  subject  to  the  provisions  of  the  State 
text-books  ,act  are  not  entitled  to  vote  on  this  question.  The  act  is  not  obligatory 
upon  Boards  of  Education  acting  under  special  charters.  Young's  St.  503.  There- 
fore, electors  residing  in  cities  or  towns  having  Boards  of  Education  organized  and 
acting  under  special  charters  cannot  vote  on  the  question. 

Third.  With  the  foregoing  exceptions,  all  legal  voters  of  the  State  are  authorized 
to  vote  on  the  question,  including  electors  in  independent  districts;  for  the  Boards 
of  Education  of  such  districts  are  organized  and  act  under  the  general  laws  of  the 
State,  and  not  under  special  charters. 

St.  Paul,  September  20th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


J.  W.  Eeynolds,  Esq.,  County  Attorney: 

Dear  Sib:  Yours  of  the  twelfth  inst.  received.  I  think  that  every  organized 
county  is  entitled  to  elect  a  County  Attorney,  although  it  may  be  attached  to  some 
other  county  for  judicial  purposes,  and  such  seems  to  be  the  practice  in  nearly  all 
organized  counties.  Such  counties  are  not  entitled  to  a  Clerk  of  the  Court,  because, 
by  the  constitution,  (article  11,  §  13,)  it  is  only  in  counties  where  a  district  court  is 
held  that  Clerks  are  to  be  elected.  There  are  many  duties  enjoined  upon  County 
Attorneys  by  law  that  would  not  be  applicable  to  County  AttoTneys  in  counties 
attached  to  another  county  for  judicial  purposes;  but  county  oflBcers  need  his  ad- 
vice, without  reference  to  whether  there  is  a  term  of  court  held  in  their  county  or 
not,  particularly  the  Board  of  County  Commissioners.  This  is  the  view  of  the  ques- 
tion to  take,  I  think,  although  some  of  the  provisions  of  section  210,  c.  8,  Young's 
St., would  seem  to  be  inconsistent  therewith.  It  is  to  be  observed  that  the  right  of 
your  county  to  have  a  County  Attorney  is  expressly  recognized  by  the  act  organizing 
the  same.    Section  3,  c.  91,  Gen.  Laws  1873,  p.  208. 

October  16th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


S.  W.  Hays,  Esq.,  Redwood  Falls: 

Dear  Sir:  By  request  of  S.  L.  Bigham  I  write  you  in  reference  to-the  term  of 
oflSce  of  the  Clerk  of  the  District  Court,  where  he  is  elected  on  the  happening  of  a 
vacancy.    There  is  considerable  confusion  in  regard  to  the  term  of  oflBcers  who  are 
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elected  in  case  of  a  vacancy,  arising  from  the  fact  that  the  terms  of  some  officers  are 
fixed  by  the  Constitution ;  others  by  tlje  statute  alone.  The  Legislature  has  no 
power  to  shorten  the  term  of  office  where  it  is  fixed  by  the  Constitution ;  hence,  in 
the  case  of  the  election  of  an  officer  whose  term  is  fixed  by  the  Constitution,  he 
holds  for  tJie/ttZZ  constitutional  term,  whether  elected  upon  the  occasion  of  a  va- 
cancy or  not;  the  statute  cannot  shorten  the  term  fixed  by  the  Constitution.  Thus, 
whenever  a  Judge  of  the  District  or  Supreme  Court  is  elected,  whether  to  fill  a  va- 
cancy or  not,  he  will  hold  for  the  full  term  of  seven  years.  Whenever  a  Judge  of 
Probate  or  a  Justice  of  the  Peace  is  elected  he  always  holds  for  the  term  of  two  jears. 
Whenever  a  Clerk  of  the  District  Court  is  elected  he  holds  for  the  full  terms  of  four 
years,  whether  elected  to  fill  a  vacancy  or  not,  because  the  terms  of  these  officers  are 
fixed  by  the  Constitution.  In  the  case  of  all  other  officers  whose  term  is  not  fixed  by 
the  Constitution,  where  they  are  elected  to  fill  a  vacancy,  they  hold  only  for  the  unex- 
pired portion  of  the  original  term,  in  accordance  with  section  46,  c.  1,  Young's  St. 
Thus,  if  a  County  Treasurer  is  elected  to  fill  a  vacancy,  he  holds  only  for  the  unex- 
pired portion  of  the  original  term.  If  you  elect  a  Clerk  of  the  District  Court  this 
fall  he  will  hold  his  office  for  the  full  term  of  four  years.  State  Const,  art.  11,  § 
13;  Crowell  vs.  Lambert,  9  Minn.  283. 
October  26th,-d880.  CHAS.  M.  START,  Atty.  Gen. 


A.  C.  Torbes,  Esq.,  County  Atty.,  Lyon  Co. : 

Deae  Sie:  I  think  the  regular  term  of  office  of  County  Commissioners  begins 
January  1st  next  sticceeding  their  election.  Section  45,  c.  1,  Gen.  St.  This  sec- 
tion must  be  held  to  control  section  99,  c.  8,  Gen.  St.,  if  there  is  any  confiict  betwen 
them.  I  do  not  think  the  two  sections  conflict.  Section  99  does  not  say  w?ien  the 
Commissioner  shall  receive  his  certificate,  neither  is  he  required  to  enter  upon  the 
duties  of  his  office  immediately  after  receiving  the  certificate.  It  does  not  follow 
that  an  officer  must  enter  upon  his  term  of  office  immediately  after  he  qualifies. 
Where  the  number  of  districts  is  increased,  the  Commissioner's  term  of  office  be- 
gins January  1st. 

November  4th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  Z.  G.  Redding,  Judge  of  Probate: 

Deak  Sir:  Yours  of  the  sixth  inst.  received.  Your  question,  "Has  a  Judge  of 
Probate  lawful  authority  to  perform  the  marriage  ceremony?"  must  be  an- 
swered in  the  affirmative.  Probate  Courts  are  courts  of  record.  State  Const,  art. 
6,  §  7.  "Marriage  maybe  solemnized  by  any  judge  of  a  court  of  record."  Young's 
St.  p.  623,  §  4.  There:^re,  a  Judge  of  the  Probate  Court  may  perform  the  marriage 
ceremony. 

St.  Paul,  November  9th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sir:  Herewith  I  return  the  application  for  the  appointment  of  a  State  Temper- 
ance Detective,  referred  to  me  by  your  Excellency.  I  advise  that  the  same  he  re- 
fused, for  the  reason  that  such  appointment  would  be  wholly  without  authority  on 
your  part.  There  is  no  such  officer  known  to  the  constitution  and  laws  of  this 
State.  If  the  usual  and  ordinary  legal  machinery  for  the  punishment  of  crime  is 
found  in  practice  to  be  inadequate,  necessitating  the  appointment  of  special  officers, 
relief  must  be  sought  from  the  Legislature.  Your  Excellency  has  no  authority  to 
create  new  offices. 

November  11th,  1880.  CHAS.  M.  START,  Atty.  Gen. 
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John  P.  Williams,  Esq.,  Judge  of  Probate,  Fergus  Falls : 

Dear  Sib:  Yours  of  the  13th  received.  I  regret  that  I  cannot  concur  with 
you  in  regard  to  the  method  of  computing  your  fees.  It  seems  quite  clear  to 
me  that  the  census  of  1880  cannot  be  made  the,  basis  of  computing  the  salary  of 
the  Judge  of  Probate  for  that  year.  By  section  5,  c.  7,  Young's  St.,  the  salary  of 
the  Judge  of  Probate  is  fixed  at  a  definite  sum  per  year  for  the  first  thousand  in- 
habitants, and  a  further  sum  for  each  additional  thousand  inhabitants,  to  be  paid 
quarter  yearly,  upon  the  warrant  of  the  County  Auditor.  By  section  6,  Id.,  the 
Auditor  is  to  determine  the  population  by  the  rule  therein  stated,  for  the  purpose 
of  ascertaining  the  Judge's  salary  for  the  year.  He  must  necessarily  do  this  be- 
fore he  draws  any  warrant  for  a  quarter  year's  salary.  The  first  quarter  for  the 
year  1880  became  due  before  the  census  was  taken.  Having  fixed  the  basis  of  the 
salary  for  the  year,  I  do  not  think  the  Auditor  would  be  authorized  to  change  it. 
November  18th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  D.  Burt,  Superintendent  of  Public  Instruction: 

Dear  Sir:  Eeplying  to  the  communication  of  James  Callan,  Esq.,  referred  to 
this  office  by  you,  I  think  he  should  be  advised  that  the  school-district  having,  at 
a  meeting  of  the  electors  thereof,  adjusted  the  claim  of  the  special  committee  (men- 
tioned by  Mr.  Callan)  for  compensation,  the  Board  of  Trustees  of  the  district  have 
nothing  to  do  with  allowing  or  disallowing  the  claim.  The  district  has  attended  to 
that  matter,  recognized  the  claim  as  valid,  and  voted  to  pay  it.  The  clerk  is  au- 
thorized to  draw  an  order  for  the  amount  in  accordance  with  the  vote. 

November  18th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  D.  Burt,  Supt.  Public  Instruction : 

Dear  Sir:  In  reply  to  the  communication  of  the  County  Superintendent  of  Le 
Sueur  county  I  have  to  say  that  by  section  1,  subchapter  4  of  chapter  74,  Laws 
1877,  the  office  of  County  Superintendent  of  Schools  is  made  elective  throughout 
the  State,  and  the  term  of  office  is  to  commence  on  the  first  Monday  in  December 
next  after  the  election.  The  effect  of  this  statute  is  to  repeal  chapter  97,  Sp.  Laws 
1876,  which  provides  for  the  election  of  County  Superintendents  of  Schools  in  cer- 
tain counties,  (Le  Sueur  being  among  the  number,)  except  that  by  the  proviso  to 
the  act  of  1877  County  Superintendents  of  Schools  in  the  counties  referred  to  were 
continued  in  office  until  their  successors  were  elected  in  1878 ;  from  and  after  that 
time  the  general  law  governs  in  all  the  counties  of  the  State.  From  this  view  it 
follows  that  it  was  proper  to  elect  a  County  Superintendent  in  Le  Sueur  county  at 
the  general  election  of  1878;  that  the  term  of  office  of  the  person  then  elected  ex- 
pires on  the  first  Monday  in  December,  1880;  and  that  the  person  elected  at  the  last 
general  election  is,  if  he  qualifies,  entitled  to  the  office  on  that  day. 

December  3d,  1880.  CHAS.  M.  START,  Atty.  Gen.     ' 


Wm.  B.  Patten,  Esq.,  City  Solicitor,  Manchester,  N.  H. : 

Dear  Sib:  I  have  received  yours  of  November  30th,  stating  that  by  your  laws 
a  person  owing  the  city  for  taxes  on  personal  property  can  be  arrested  anywhere  in 
the  state  without  a  warrant,  and  kept  in  jail  until  payment,  and  asking  if  the  party 
so  owing  your  city  taxes  could  be  taken  back  from  this  State  without  a  requisition  ? 
The  party  could  not  be  taken  out  of  this  State  for  the  cause  specified,  either  with  or 
without  a  requisition.  Perhaps,  it  is  owing  to  the  ruder  civilization  of  the  "West, 
as  compared  with  the  humane  culture  of  New  England,  that  poverty  is  not  recog- 
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nized  as  a  crime  in  this  State;  there  is  no  imprisonmenf;  for  debt  or  taxes  here, 
with  or  without  process. 
December  4th,  1880.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner: 

Dear  Sir:  You  iisk  my  opinion  upon  the  following  questions:  First.  Can  a 
bank  or  banker  having  no  stock  or  assessed  capital  be  lawfully  designated  as  a  de- 
pository of  the  funds  of  a  county?  Second.  Can  mortgages  on  real  or  personal 
property  be  accepted  as  security  of  the  public  funds  in  lieu  of  the  bond  required  by 
lawV  Tliiiil.  If  a  bank  or  lianker  is  designated  as  such  depository,  without  com- 
plying with  the  statute  in  such  case  made  and  provided,  and  the  County  Treasurer 
deposits  public  funds  therein,  are  the  sureties  on  his  bond  released,  in  case  of  loss, 
by  reason  of  the  failure  of  tlie  bank? 

I  am  of  the  opinion  that  all  these  questions  must  be  answered  in  the  negative. 
The  law  in  regard  to-the  deposit  and  safe-keeijing  of  county  funds  must  be  substan- 
tially complied  with.  By  the  second  subdivision  of  section  150,  c.  8,  Young's  St., 
it  is  expressly  provided  that  the  amount  deposited  in  any  bank  or  banking-house 
shall  not  exceed  the  assessed  capital  stock  of  such  bank  or  banking-house  as  shall 
appear  on  the  duplicate  tax-list.  By  the  third  subdivision  of  the  same  section  the 
character  of  the  security  to  be  accepted  is  defined;  it  requires  a  bond  to  be  signed 
by  not  less  than  five  freeholders  of  the  county  as  sureties.  This  requirement  is 
mandatory,  and  no  departure  from  it  should  be  permitted.  If  the  bond  is  not  given 
by  the  bank,  it  is  not  a  legal  depository  of  the  funds.  The  County  Treasurer  and 
the  sureties  on, his  bond  are  primarily  liable  for  the  safe-keeping  of  all  public  money 
that  he  receives;  but  when  he  deposits  the  funds  of  the  county  in  the  manner  pro- 
vided by  law,  he  and  bis  sureties  are  exempt  from  liability  if  loss  occurs  by  reason 
of  the  failure  of  the  depository.  Section  153,  c.  8,  Young's  St.  If  the  Treasurer 
deposits  in  an  unauthorized  depository,  it  is  not  a  deposit  as  provided  by  law.  He 
should  decline  to  deposit  in  a  bank  that  has  failed  to  comply  with  the  law  in  the 
giving  of  the  bond  required,  unless  he  is  willing  to  assume  the  responsibility  of  so 
doing. 

December  6th,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner: 

Dear  Sir:  The  facts  upon  which  you  desire  to  be  advised  are  as  follows:  The 
valuation  of  the  taxaljle  property  in  a  county  where  there  is  no  special  law  regulat- 
ing the  County  Treasurer's  salary  is  over  six  but  less  than  eight  millions  of  dollars. 
That  the  Attorney  of  the  county  in  question  claims  that  the  Treasurer's  fees  should 
be  computed  in  accordance  with  the  provisions  of  chapter  139,  Gen.  Laws  1873, 
assigning  as  a  reason  therefor  that  section  3,  c.  120,  Gen.  Laws  1877,  (Young's 
St.  c,  8,  S  172,)  has  no  application  to  counties  having  a  valuation  between  six  and 
eiglit  millions  of  dollars  of  taxable  property. 

The  question' is,  what  is  tlie  maximum  salary  of  the  County  Treasurer  of  said 
county?  In  answering  this  question  we  must  determine  whether  or  not  the  act  of 
1877  applies  to  said  county.  I  am  clearly  of  the  opinion  that  it  does,  and  that  it  is 
the  only  general  statute  now  in  force  regulating  the  salaries  of  County  Treasurers. 
This  conclusion  follows  from  the  application  of  an  elementary  rule  for  the  con- 
struction of  amendments  to  statutes.  The  rule,  briefly  stated,  is  that  in  the  amend- 
ment of  a  section  of  a  statute  "so  as  to  read  as  follows,"  that  which  follows  takes  the 
place  of  the  original,  is  a  substitute  for  it,  and  operates  as  a  repeal  of  all  the  pro- 
visions of  the  original  section  not  re-enacted  in  the  amendment.  Examine  section  3, 
C.J20,  Laws  1877,  in  the  light  of  this  rule.  It  reads  "that  section  150  of  chapter  8  of 
the  General  Statutes,  as  amended  by  section  1,  c.  39,  of  the  General  Laws  of  1873, 
also  amended  by  section  2  of  chapter  27,  General  Laws  1875,  be  amended  so  as  to 
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1-ead  as  follows. "  Then  follow  the  provisions  and  limitations  in-  regard  to  County 
Treasurers'  salaries,  as  found  in  section  172,  c.  8,  Young's  St.  This  section  takes 
the  place  of  all  previous  laws  on  the  subject,  and  to  it  we  must  alone  look  for  a  so- 
lution of  your  question.  By  this  section  no  County  Treasurer  can  receive  more 
than  $1,200  for  his  services  in  any  one  year,  in  counties  where  the  valuation  of  tax- 
able property  is  less  than  four  millions ;  nor  more  than  $1,500  where  it  exceeds  four 
but  is  less  than  six  millions;  nor  more  than  $2,000  where  such  valuation  exceeds 
eight  but  not  ten  millions.  There  is  no  express  limitation  where  the  valuation  is 
between  six  and  eight  millions;  hence,  the  supposed  difficulty  of  the  case;  but  it  is 
to  be  observed  that  it  is  expressly  provided  that  the  treasurer's  salary  cannot  ex- 
ceed $2,000  when  the  valuation  does  not  exceed  ten  millions.  The  greater  includes 
the  less;  hence,  the  maximum  salary  could  not  exceed  $2,000  in  counties  where 
the  valuation  is  between  six  and  eight  millions  of  dollars.  In  other  words,  the 
only  effect  of  the  omission  to  fixa  limitation,  where  the  valuation  is  between  six 
and  eight  millions,  is  to  make  the  limitation  of  $2,000  applicable  to  all  counties 
where  the  valuation  is  between,  six  and  ten  millions.  \Contra,  30  Minn.  392.] 
St.  Paul,  December  13th,  1880,  CHAS'.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whltcomb,  State  Auditor: 

Dear  Sie:  In  the  matter  of  the  application  of  the  St.  Paul,  Minneapolis  &  Man- 
itoba EaUway  Company  for  an  abatement  of  taxes  on  lands  owned  by  it,  for  the 
reason  that  the  lands  were  and  are  exempt  from  taxation,  I  understand  that  tax 
judgments  have  been  entered  against  the  lands,  and  they  have  been  sold  to  the  State 
by  virtue  of  the  judgments.  If  this  is  the  case,  and  conceding  that  the  lands  were 
exempt  from  taxation,  I  advise  that  you  have  no  authority  to  consent  to  or  grant 
the  abatement.  This  advice  is  based  upon  the  broad  proposition  that  after  a  judg- 
ment has  been  entered  against  the  land  for  the  non-payment  of  taxes,  whether  the 
land  is  legally  taxable  or  not,  there  can  be  no  abatement  of  the  taxes,  or  vacation  of 
the  judgment,  or  cancellation  of  the  sale,  by  any  executive  officer  or  board.  In  the 
proceedings  to  obtain  a  tax  judgment  the  first  step  is  the  filing  with  the  Clerk  of 
the  proper  county  the  delinquent  list  containing  a  description  of  the  real  estate  upon 
which  it  is  claimed  there  are  unpaid  taxes.  The  filing  of  this  list  has  the  force  and 
effect  of  the  commencement  of  an  action  of  the  county  against  each  parcel  of  land 
therein  described.  It  tenders  to  the  land-owner,  and  aU  persons  or  corporations  in- 
terested therein,  the  issue  that  the  land  is  subject  to  taxation,  that  the  taxes  have 
been  duly  and  legally  assessed  thereon,  and  are  unpaid.  Notice  of  the  commence- 
ment of  the  action  is  published,  and  the  land-owner  required  to  answer  the  issue 
tendered,  or  judgment  will  be  entered  against  the  land.  If  he  fails  to  answer,  and 
the  tax  judgment  is  entered,  the  issue  is  judicially  determined  against  the  land- 
owner. If  such  is  the  effect  of  a  tax  judgment,  it  follows  that  neither  the  State 
Auditor  nor  any  Board  of  Abatement  are  invested  with  the  judicial  power  to  vacate, 
or  disturb  in  any  manner,  the  judgment  and  sale  thereunder,  or  determine  whether 
the  court  had  jurisdiction  to  enter  the  judgment  or  not.  By  this  I  am  not  to  be 
understood  as  denying  the  power  of  the  legislature  to  authorize  the  State  Auditor 
to  satisfy  the  judgment  and  sale  where  the  State  has  bid  in  the  lands  and  still  holds 
them,  on  such  terms  and  under  such  circumstances  as  may  be  prescribed  by  law, 
but  that  there  is  no  statute  now  in  force  authorizing  it.  I  think  the  question  as  to  - 
the  effect  of  a  tax  judgment  against  real  estate,  although  it  may  be  by  law  exempt, 
is  practically  settled  by  the  Supreme  Court,  in  the  Matter  of  the  Petition  of  the 
Duluth  Bailroad  Co.  to  Vacate  Certain  Tax  Judgments,  6  N.  W.  Bep.  454;  [S.  C.  27 
Miim.  109.]  In  this  case  tax  judgments  had  been  entered  by  default  against  cer- 
tain lands  of  the  company.  Application  was  made  to  the  District  Court  to  open 
the  judgments  for  the  sole  reason  that  the  lands  were  hy  law  exempt  from  taxor 
tion.  The  court  granted  the  order,  and  set  aside  the  judgments  for  that  reason. 
The  Supreme  Court  reverses  the  order,  and  says:  "The  judgments  in  these  pro- 
ceedings necessarily  involve  and  determine  that  the  tax  appearing  in  the  list  was 
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or  was  not  lawfully  Imposed.  It  is  the  policy  of  the  statute  that  every  objection 
to  the  enforcement  of  the  taxes  appearing  on  the  list  filed  should  be  litigated  and 
decided  in  those  proceedings.  That  the  land  is  exempt,  or  that  the  tax  has  been 
paid,  is  a  defense  that  must  be  made  by  answer  and  proofs.  Section  79.  The 
court  below  erred  in  holding  that  the  exemption  went  to  the  jurisdiction  of  the 
court. " 
St.  Paul,  December  23d,  1880.  CHAS.  M.  START,  Atty.  Gen. 


His  ExeeUeney,  John  S.  Pillsbury,  Governor: 

Sib:  As  I  gather  them  from  the  letter  of  the  Judge  of  Probate  of  Crow  Wing 
county,  referred  to  me,  the  following  are  the  facts  upon  which  advice  is  desired: 
The  term  of  ofiace  of  the  present  incumbent  of  the  office  of  the  Judge  of  Probate  ex- 
pired January,  1880.  At  the  general  election  next  before,  his  successor  was  duly 
elected,  but  refused  to  qualify,  and  the  then  and  present  incumbent  has  continued  to 
discharge  the  duties  of  the  office  ever  since.  At  the  last  general  election  another 
person  was  elected  to  the  office.  Upon  these  facts  the  present  incumbent  raises 
the  question  whether  or  not  under  the  Constitution  he  can  legally  transfer  the 
office  to  the  person  so  elected.  In  my  opinion  he  not  only  legally  can,  but  it  is 
his  duty  so  to  do.  By  the  terms  of  our  State  Constitution  the  term  of  office  of 
Judge  of  Probate  is  fixed  at  two  years.  The  usual  words,  "and  until  his  successor 
is  elected  and  qualified, "  are  omitted.  Hence,  the  term  of  the  present  incumbent 
expired  at  the  end  of  two  years,  although  his  successor  failed  to  qualify. 

By  section  2,  c.  9,  Gen.  St.  1878,  an  office  becomes  vacant  upon  the  neglect  or  re- 
fusal of  the  person  elected  to  the  same  to  give  the  bond  and  take  the  oath  within 
the  time  prescribed  by  law.  The  Judge  of  Probate  is  required  by  law  to  give  bond 
and  take  oath  of  office  before  entering  upon  the  duties  of  the  office.  The  refusal  of 
the  person  elected  to  the  office  to  give  the  bond  and  take  the  oath  within  a  reasona- 
ble time,  created  a  vacancy  in  the  office;  the  then  incumbent  would  not  hold  over. 
Although  the  present  incumbent  has  continued  to  discharge  the  duties  of  the  office 
ever  since  the  vacancy  occurred,  it  was  as  a  de  facto  officer  only.  The  vacancy 
having  been  created  by  the  failure  of  the  person  elected  to  qualify,  the  case  does 
not  fall  within  a  strict  construction  of  article  6,  §  10,  State  Const.,  which  provides 
that  in  case  the  office  of  any  Judge  shall  become  vacant  before  the  expiration  of  the 
regular  term  for  which  he  was  elected,  the  vacancy  shall  be  filled  by  the  governor, 
and  that  a  successor  shall  be  elected  at  the  next  annual  election  that  occurs  more 
than  30  days  after  the  vacancy  happens ;  for  the  person  elected  cannot  technically 
be  called  a  Judge  until  he  qualifies.  But  the  section  must  be  construed  with  refer- 
ence to  its  manifest  object  and  purpose,  viz.,  to  provide  for  the  filling  of  all  vacan- 
cies, from  whatever  cause.  It  must  be  so  construed  as  to  prevent  any  interregnum 
in  the  office.  Construing  the  section  in  accordance  with  its  spirit,  rather  than  with 
literal  exactness,  I  have  no  doubt  that  the  election  to  fill  the  vacancy  was  legal,  and 
that  the  person  so  elected  at  the  last  general  election  will  be,  if  he  qualifies,  entitled 
to  hold  the  office  for  two  years.     Crowell  vs.  Iiambert,  9  Minn.  267. 

St.  Paul,  December  31st,  1880.  CHAS.  M.  START,  Atty.  Gen. 


Hon.  O.  P.  Whiteomb,  State  Auditor : 

Dear  Snt:  You  ask  if  section  37,  c.  6,  Gen.  Laws  1877,  (Young's  St.  §  121,  a. 
11,)  applies  to  tax  sales  made  prior  to  the  date  of  its  passage.  I  think  not.  "Un- 
less the  contrary  clearly  appears  to  have  been  intended  by  the  Legislature,  stat- 
utes should  be  construed  to  be  prospective  in  their  scope  and  operation,  and  not  re- 
trospective. This  is  a  familiar  canon  of  construction."  Giles  vs.  Giles,  22  Minn. 
348;  WUson  vs.  Red  Wing  School-dist.  22  Minn.  488.  It  does  not  clearly  appear 
from  the  language  of  the  act  referred  to  that  it  was  to  have  a  retrospective  efllect; 
but,  if  it  was  otherwise,  I  am  of  the  opinion  that  the  act  should  be  construed  as  ap- 
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plicable  to  future  tax  sales  and  certificates  only,  for  the  reason  that  a  constructioii  j 
so  as  to  include  within  its  scope  and  operation  tax  sales  made  prior  to  its  passage,! 
would  contravene  the  principle  that  the  obligation  of  contracts  is  inviolable.    "The 
purchase  at  a  tax  sale  is  clearly  a  contract.    It  is  made  under  the  law  as  it  then 
exists,  and  upon  the  term^  prescribed  by  law.     jSTo  subsequent  statute  can  import 
new  terms  into  the  contract,  or  add  to  those  before  expressed.    If  it  could  be  changed 
in  one  particular,  it  could  be  in  all;  if  subject  to  legislative  control  at  all, .it  is 
wholly  at  its  ij.iercy."     Cooley,  Tax'n,  370.     The  act  should  be  construed  as  appli- 
cable  only  to  tax  certificates  and  sales  made  subsequently  to  its  passage. 
St.  Paul,  January  4th,  1881.  CHAS.  M.  STAET,  Atty.  Gen. 


Hon.  H.  S.  Bassett,  Judge  of  Probate,  Preston : 

Dear  Sir:  Yours  of  December  30th  just  received.  Upon  page  7  of  inclosed 
paper  you  will  find  the  views  of  this  office  as  to  the  proper  method  of  ascertaining 
the  population  of  a  county  for  the  purpose  of  computing  the  compensation  of  Judge 
of  Probate.  This  opinion  is  in  harmony  with  that  of  my  predecessor,  which  I  have 
followed  without  argument.  There  is  much  force  in  the  points  suggested  by  you, 
but  I  am  inclined  to  follow  the  prededents  of  the  office  unless  clearly  of  the  opinion 
that  they  are  wrong.  The  5  per  cent,  is  to  be  added  for  each  year,  expiring  after 
the  year  the  census  was  taken.  I  take  it  this  refers  to  the  official  year  commenc- 
ing January  1st.  This  construction  may  lead  to  an  injustice  in  some  cases,  as  you 
suggest,  but  it  must  be  referred  to  the  law  itself.  "We  cannot  correct  the  wrong  by 
a  forced  construction. 

Your  other  questions  may  be  answered  as  follows:  First,  I  think  that  it  is  dis- 
cretionary with  the  Board  of  County  Commissioners  whether  they  allow  you  clerk 
hire  or  not,  to  be  exercised  reasonably  in  view  of  the  amount  of  work  to  be  done  in 
the  office,  and  that  they  should  allow  for  clerk  hire  if  the  business  of  the  office  can- 
not be  properly  and  seasonably  done  without  it;  second,  that  the  Judge  of  Probate 
is  not  bound  to  hire  a  clerk  and  pay  him  from  his  own  salary  in  order  to  speed  the 
business  of  his  office, — he  can  only  be  required  to  discharge  the  duties  of  his  office 
to  the  best  of  his  judgment  and  ability;  third,  the  Judge  of  Probate  is  not  author- 
ized to  charge  or  receive  compensation  for  any  official  duties  performed  by  him  ex- 
cept as  provided  by  sections  5,  7,  c.  7,  Gen.  St.  1878. 

St.  Paul,  January  4th,  1881.  CHAS.  M.  STAKT,  Atty.  Gen. 


Hon.  J.  V.  V.  Lewis,  Judge  of  Probate,  McLeod  Co. : 

Dear  Sir:  Yours  of  the  eighth  inst.  is  received.  I  do  not,  as  a  rule,  advise 
county  officers.  It  is  the  duty  of  County  Attorneys  so  to  do,  not  mine.  I  answer 
your  questions  in  their  order:  First,  the  census  of  1880  has  nothing  to  do  with  the 
salary  of  the  Judge  of  Probate  for  that  year.  His  salary  is  to  be  paid  quarter  yearly, 
upon  the  basis  of  population.     Your  first  quarter's  salary  became  due  for  the  year 

1880  before  any  census  was  taken.  It  was  the  duty  of  the  Auditor  to  then  deter- 
mine the  population,  for  the  purpose  of  computing  your  salary  for  the  official  year. 
You  could  not  receive  an  annual  salary  at  one  rate  for  one  portion  of  the  year; 
then  ascertain  the  population  upon  another  basis,  and  be  paid  an  annual  salary  for 
the  balance  of  the  year  at  a  different  rate.  Second,  I  think  the  5  per  cent,  may  be 
added  to  the  census  of  1880  to  determine  the  salary  for  1881.  The  5  per  cent,  is  to 
be  added  for  each  year  expirincj  after  the  year  the  census  was  taken.     The  year 

1881  certainly  will  expire  after  the  year  in  which  the  census  was  taken.  Third,  you 
are  not  entitled  to  charge  for  examinations  of  insane  persons.  Your  suggestion 
in  regard  to  the  constitution  is  not  well  taken.  You  have  no  other  jurisdiction 
except  as  conferred  by  the  constitution.  This  question  is  fully  discussed  and  de- 
cided in  State  vs.  Wilcox,  25  Minn.  143. 

January  11th,  1881.  CHAS.  M.  STAKT,  Atty.  Gen. 
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W.  O.  Crawford,  Esq.,  County  Auditor,  Kock  Co.,  Luverne: 

Deak  Sie:  In  answer  to  yours  of  the  eleventh  inst.  I  herewith  hand  you  a  copy 
of  an  opinion  dated  September  8,  1871,  by  Cornell,  then  Attorney  General,  (now 
one  of  the  judges  of  the  Supreme  Court,)  which  has  since  been  followed  in  this 
office.  It  applies  only  where  the  number  of  districts  is  increased.  If  the  opinion 
is  a  correct  one,  it  follows  that  if  the  action  of  the  Board  of  County  Commissioners 
in  redistricting  the  county  and  increasing  the  number  of  districts  from  three  to- 
five  was  legal,  there  should  have  been  an  entire  new  board  elected  at  the  last  elec- 
tion, and  the  persons  elected  would  have  held  their  offices  as  follows:  The  person 
elected  from  district  No.  1  for  one  year,  from  Nos.  2  and  3  for  two  years,  and  from 
jS'os.  4  and  5  for  three  years,  and  all  Commissioners  thereafter  elected  would  hold 
for  three  years.  In  this  way  there  would  always  be  a  majority  of  old  members  on 
the  board;  that  is,  there  would  be  three  who  had  experience  in  county  business. 
This  seems  to  be  the  object  of  the  statute.  I  have  not  and  do  not  now  express  any 
opinion  on  the  question  of  the  legality  of  Barek's  election.  I  have  no  authority  to 
decide  or  give  an  authoritative  opinion  in  the  premises.  It  is,  however,  my  duty  to 
investigate  complaints  in  regard  to  usurpation  of  office,  and  if  I  deem  that, public 
interests  require  it,  to  commence  an  action  or  permit  it  to  be  done  in  my  name. 
Mr.  Barek  has  made  such  complaint.  "Without  intimating  what  my  action  in  the 
premises  may  be,  I  suggest  that  public  interests  will  be  best  subserved  by  avoiding 
all  litigation.  I  think  Barek,  Marshall,  and  Skyberg  should  waive  their  claims  to  the 
offices ;  that  is,  the  two  latter  resign,  and  the  vacancies  be  filled  by  appointment.  The 
appointees  would  hold  until  their  successors  were  elected  and  qualified.  Xext  fall 
Commissioners  in  districts  No.  1  and  2  would  be  elected, — in  No.  1  for  a  full  term  of 
three  years;  in  No.  2  for  the  unexpired  portion  of  the  original  term  of  two  years,  viz., 
for  one  year,  (Young's  St.  c.  1,  g  46,)  who  would  go  out  of  office  at  same  time  as 
the  Commissioner  in  No.  3.  In  this  way  the  order  of  the  terms  will  be  preserved  as 
was  intended  by  statute. 

Please  submit  to  your  County  Attorney,  Cornell's  opinion. 

January  14th,  1881.  CHAS.  M.  STAET,  Atty.  Gen. 


Thos.  F.  Taylor,  Esq.,  County  Attorney,  Scott  Co. : 

Deae  Sie:  The  facts  upon  which  you  request  my  opinion  are,  as  I  understand 
them,  as  follows:  At  the  general  election  in  November,  1879,  Bing  was  elected 
County  Treasurer  for  the  term  of  two  years,  commencing  March  1, 1880.  In  June, 
1880,  (Eing  having  entered  upon  the  discharge  of  the  duties  of  the  office  under 
such  election,)  the  office  was  declared  vacant  by  reason  of  his  failure  to  give  a 
new  bond,  as  required  by  the  Board  of  County  Commissioners,  and  the  board  ap- 
pointed Baumhager  to  fill  the  vacancy.  At  the  general  election  in  November, 
1880,  O'Doud  was  elected  County  Treasurer.  Now,  upon  these  facts,  the  ques- 
tion is  submitted,  when  does  O.'Doud's  term  under  the  election  begin,  and  for 
how  long  was  he  elected?  The  election  in  November,  1880,  was  to  fill  the  vacancy 
occasioned  by  Ring's  removal,  and  O'Doud  was  elected  for  the  unexpired  portion 
of  Ring's  term,  and  not  for  a  full  term  of  two  years.  O'Doud  was  entitled  to  en- 
ter upon  the  discharge  of  the  duties  of  the  office  as  soon  as  he  qualified,  and  hold  the 
office  to  the  end  of  Ring's  term,  viz.,  until  March  1,  1882.  Gen.  St.  1878,  c.  1,  § 
46.  The  appointment  of  Baumhager  did  not  fill  the  vacancy  except  for  the  time 
being,  the  power  of  appointment  being  but  a  temporary  expedient  to  avoid  the  ex- 
pense and  inconvenience  of  a  special  election.  If  there  was  no  vacancy  to  be  filled 
by  election,  there  would  be  no  authority  to  hold  an  election  for  the  purpose  of  elect- 
ing a  County  Treasurer  until  the  annual  election  in  November,  1881,  which  would 
be  the  election  next  preceding  the  expiration  of  the  original  term.  Id.  Baum- 
hager's  appointment  temporarily  filled  the  vacancy  until  the  then  next  general 
election,  and  until  his  successor  was  elected  and  qualified.  O'Doud  was  elected  to 
fill  the  vacancy,  and  was  entitled  to  qualify  immediately  and  enter  upon  the  duties 
of  the  office  for  the  unexpired  portion  of  the  term,  and  until  his  successor  is  elected 
29 
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and  qualifled.  This  view  of  the  question  is  the  one  taken  by  my  predecessors  in 
this  office.  I  herewith  hand  you  a  copy  of  an  opinion  now  of  record  in  this  office 
upon  the  construction  of  section  46,  c.  1,  Gen.  St.  1878.  The  provisions  of  chapter 
8,  §  144,  Gen.  St.  1878,  fixing  the  term  of  County  Treasurer  at  two  years,  must  be 
construed  as  applying  to  persons  who  are  elected  at  the  annual  election  next  pre- 
ceding the  expiration  of  the  full  or  regular  term,  and  not  to  those  elected  to  fill  a 
vacancy. 
St.  Paul,  January  19th,  1881.  CHAS.  M.  STAET,  Atty.  Gen. 


C.  r.  Washlburn,  Esq.: 

Dear  Sie:    I  answer  your  questions  in  the  order  named: 

First.  Has  the  Governor  the  power  to  appoint  County  Commissioners  in  unor- 
ganized counties?  Such  has  been  the  practical  construction  of  the  statute.  If  it 
was  a  new  question  I  should  be  inclined  to  question  his  authority  so  to  do;  but,  in 
view  of  the  practice  ever  since  the  organization  of  the  State,  the  question  is  an- 
swered in  the  affirmative. 

Second.  Can  the  people  elect  Commissioners  in  unorganized  counties?  My  an- 
swer to  this  is  the  same  as  that  to  question  No.  1. 

Third.  Can  the  Board  of  County  Commissioners  in  an  unorganized  county  or- 
ganize towns  and  school-districts?  I  think  not.  Our  Supreme  Court,  in  the  case 
of  State  vs.  Parker,  26  Minn.  215,  decided  that  unorganized  counties  are  not  enti- 
tled to  a  County  Auditor,  and  that,  until  some  act  of  the  Legislature  authorizing 
it,  the  people  of  no  district  have  the  right  to  act  as  an  organized  county.  Having 
no  County  Auditor,  who  is  Clerk  of  the  Board,  it  necessarQy  follows  that  there  are 
but  few  official  acts  that  the  Board  in  an  unorganized  county  can  legally  perform. 
To  organize  towns  and  school-districts  requires  many  official  acts  to  be  done  by  the 
County  Auditor.  Kot  being  entitled  to  an  Auditor,  it  would  seem  to  follow  that 
the  provisions  of  law  authorizing  the  Board  of  County  Commissioners  to  organize 
towns  and  school-districts  are  applicable  to  organized  counties  alone. 

Fourth.  When  a  county  is  organized,  do  the  people  elect  a  fuU. Board  of  County 
Commissioners  at  the  first  election  after  such  organization,  or  does  a  portion  of  the 
Board  previously  elected'  hold  over?  It  depends  entirely  upon  the  provisions  of  the 
act  organizing  the  county.  It  is  entirely  competent  for  the  Legislature  to  provide 
for  an  entire  new  Board,  and  designate  the  term  of  office  of  each  member,  and  when 
it  shall  commence  and  end. 

St.  Paul,  January  2l3t,  1881.  CHAS.  M.  STAET,  Atty.  Gen. 


His  Excellency,  JohnS.  PQlsbury,  Governor  of  Minnesota: 

Sir:  In  the  matter  of  the  application  of  the  Winona  &  St.  Peter  Eailroad  Com- 
pany for  a  deed  from  your  Excellency-  of  certain  lands  granted  to  the  Territory  and 
State  of  Minnesota  to  aid  in  the  construction  of  certain  railroads,  which  lands 
are  in  dispute  between  the  Winona  &  St.  Peter  Eailroad  Company  and  the  St.  Paul, 
&  Sioux  City  Eailroad  Company,  I  have  the  honor  to  advise  you  that  said  lands  were 
claimed  by  both  companies,  and  a  contest  was  had  before  the  general  land-office  at 
Washington  involving  the  rights  of  the  respective  parties  to  the  land.  On  Novem- 
ber 30,  1873,  the  Secretary  of  the  Interior  decided  such  contest  in  favor  of  the  St. 
Paul  &  Sioux  City  Company,  and  directed  the  lands  to  be  certified  to  the  State  of 
Minnesota  for  the  benefit  of  said  company,  which  was  accordingly  done.  There- 
upon the  Winona  &  St.  Peter  Eailroad  Company  commenced  an  action  in  the  Dis- 
trict Court  of  the  Sixth  Judicial  District,  against  the  St.  Paul  &  Sioux  City  Company, 
for  the  purpose  of  determining  which  company  was  entitled  to  the  land.  Such  pro- 
ceedings were  had  in  the  District  Court  that  judgment  was  entered  in  said-action  on 
the  twenty-fifth  day  of  February,  1879,  that  the  Winona  Company  was  the  owner 
in  fee-simple  of  the  lands,  and  was  entitled  to  receive  from  the  Governor  of  the  State 
a  deed  of  the  same,  and  that  the  St.  Paul  Company  be  foreyer  enjoined  from  apply- 
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ing  for  or  receiving  said  deed.  Prom  thia  judgment  the  defendant  (the  St.  Paul 
Company)  appealed  to  the  Supreme  Court  of  this  State,  and  such  proceedings  were 
had  that  the  Supreme  Court  affirmed  the  judgment  of  the  District  Court  on  the 
thirteenth  day  of  September,  1880.  On  November  11,  1880,  a  writ  of  error  from 
the  Supreme  Cou^t  of  the  United  States  was  prayed  for  by  the  defendant  and  al- 
lowed, but  no  supersedeas  bond,  but  one  for  the  costs  only,  was  given.  If  the  case 
is  prosecuted  in  the  Supreme  Court  of  the  United  States,  it  will  be  some  years  yet 
before  a  final  conclusion  is  reached. 

The  foregoing  is  in  brief  a  statement  of  the  history  of  the  lands,  and  the  litiga- 
tion in  regard  to  the  same,  as  I  gather  it  from  the  records  of  the  case  referred  to. 
Upon  these  facts  I  am  of  the  opinion,  and  so  advise  your  Excellency,  that  the  deed 
should  be  executed  and  delivered  to  the  Winona  &  St.  Peter  Railroad  Company  as 
requested.  The  St.  Paul  &  Sioux  City  Company  having  refused  or  neglected  to  give 
a  bond  to  pay  all  damages  that  might  accrue  to  the  plaintiff  in  case  the  judgment 
in  the  Supreme  Court  of  ihe  United  States  is  affirmed,  proceedings  under  the  judg- 
ment of  the  State  are  not  stayed,  and  the  plaintiff  is  entitled  to  have  it  carried  into 
effect.  This  judgment  determines  that  the  plaintiff  (the  Winona  Company)  is  the 
owner  of  the  lands,  and  entitled  to  receive  the  deed  therefor  from  the  Governor.  So 
far  as  carrying  this  judgment  into  effect  is  concerned,  the  case  stands  precisely  as 
though  no  writ  of  error  had  been  allowed,  there  being  no  stay.  If  the  defendant 
desired  such  stay,  and  that  the  Governor  should  longer  withhold  the  deed,  a  bond 
should  have  been  given  to  indemnify  the  plaintiff,  for  all  damages  sustained  by 
reason  of  the  delay  occasioned  in  presenting  the  case  in  the  Supreme  Court.  It  is 
for  the  interests  of  the  State  that  these  lands  be  sold  to  and  occupied  by  settlers, 
and  in  case  the  judgment  of  the  State  Court  should  be  reversed,  the  rights  of  the 
St.  Paul  &  Sioux  City  Company  would  be  protected,  notwithstanding  the  lands  had 
been  deeded,  for  the  Winona  &  St.  Peter  Company  would  be  chargeable  as  trustee 
for  all  the  lands,  and  liable  to  account  for  them. 

St.  Paul,  January  21st,  1881.  CHAS.  M.  STABT,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner : 

Deak  Sie:  Tour  favor  of  the  twenty-ninth  inst.,  with  copy  of  letter  from 
the  Clerk  of  the  District  Court  of  Eice  County,  received.  In  reply  thereto,  I  think 
the  Clerk  should  be  advised — -First,  that  it  is  his  duty  to  collect  from  all  persons 
having  occasion  for  his  official  services  the  fees  prescribed  by  the  General  Laws  for 
such  services ;  second,  that  he  should  make  report  on  the  first  day  of  January  to 
the  Board  of  County  Commissioners  of  all  fees  charged  in  his  office, — that  is,  all 
sums  charged  for  official  services,  whether  the  same  has  been  collected  or  not; 
third,  if  he  uses  reasonable  diligence  in  the  collection  of  such  fees,  he  is  not  liable 
to  the  county  for  any  losses;  fourth,  if  attorneys  decline  to  pay  such  fees,  he 
should,  after  reasonable  notice  of  his  intention  so  to  do,  decline  to  perform  the 
services  requested  until  fees  are  paid.  I  am  willing  to  concede  that  the  special  act 
referred  to,  regulating  the  fees  and  salaries  of  Eice  county  officers,  is  somewhat 
loosely  drawn,  and  the  construction  suggested  by  the  Clerk  is  possible,  but  it  is  not 
a  reasonable  construction.  The  act  must  be  construed  with  reference  to  the 
purpose  and  object  of  the  act.  This  object  was  not  to  make  the  litigants  of  Rice 
county  an  exception  to  all  other  friends  of  the  profession  in  the  State,  by  relieving 
them  from  the  payment  of  the  fees  of  the  Clerk,  but  it  was  intended  to  regulate  and 
limit  the  amount  of  compensation  that  the  Clerk  should  receive  for  his  own  use, 
and  give  the  county  the  benefit  of  all  in  excess  of  $1,200.  If  he  was  not  author- 
ized to  collect  any  fees  for  his  official  services,  how  could  he  comply  with  the  law, 
and  pay  over  to  the  County  Treasurer  all  fees  collected  and  received  over  and  above 
81,200  ?  Section  9  of  the  act  can  and  must  be  construed  in  harmony  with  the  other 
provisions  of  the  act.  It  simply  repeals  all  laws  prescribing  or  fixing  different  sala- 
ries or  fees  that  are  to  be  retained  by  the  officers  named  in  the  act.  It  is  to  be  ob- 
served that  if  we  construe  the  act  as  preventing  the  Clerk  from  collecting  fees,  the 
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same  construction  must  be  applied  to  the  Register  of  Deeds,  and  every  man  would 
be  entitled  to  have  all  papers  recorded  without  charge, — a  result  certainly  not  in- 
tended by  the  act. 
St.  Paul,  January  31st,  1881.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillstaury,  Governor  of  Minnesota: 

Sie:  Herewith  I  return  House  file  No.  256,  entitled:  "An  act  to  amend  section 
9  of  chapter  100,  Gen.  St.  1878,  relating  to  offenses  against  chastity  and  morality." 
Section  1  of  this  act  changes  the  punishment  for  the  crime  of  keeping  a  house  of  ill- 
fame.  Under  the  present  law  it  may  be  punished  by  imprisonment,  or  by  fine  not 
exceeding  $300  nor  less  than  $100 ;  by  this  proposed  amendment  the  punishment 
is  increased  so  that  it  may  be  punished  by  imprisonment,  or  fine  not  exceeding  .$,500 
nor  less  than  $100.  If  the  act  becomes  a  law  it  will  take  the  place  of  the  original 
section.  There  is  no  saving  clause  in  the  amendment,  providing  that  the  act  shall 
not  affect  any  prosecution  for  any  offense  committed  prior  to  the  passage  of  the  act, 
but  that  all  such  offenses  may  be  prosecuted  and  punished  in  the  same  manner  as  if 
this  act  had  not  been  passed.  The  result  of  this  omission  would  be,  if  the  act  becomes 
a  law  in  its  present  form,  it  will  operate  as  a  jail-delivery  as  to  aU  persons  who 
have  committed  the  offense  prior  to  the  passage  of  the  act.  They  could  not  be 
punished  under  either  law.  State  vs.  McDonald,  20  ilinn.  136.  Tour  attention 
is  respectfully  called  to  one  other  feature  of  the  act.  The  proviso  to  section  1  of  the 
act  provides  that  no  person  convicted  of  the  offense  under  the  ordinance  of  any  mu- 
nicipal corporation  shall  be  convicted  and  punished  for  the  same  offense  under 
this  act.  The  practical  operation  of  this  provision  would  be  to  license  and  foster 
prostitution.  That  is,  so  long  as  the  prostitutes  observed  on  their  part  the  arti- 
cles of  copartnership  existing  between  them  and  the  municipal  corporation  in  re- 
gard to  a  division  of  their  earnings,  by  promptly  reporting  monthly,  pleading 
guilty,  paying  a  fine,  so  called,  but  in  fact  a  license,  they  may  prosecute  their  busi- 
ness and  the  State  is  powerless  to  interfere  to  punish  them.  I  think  the  bill  should 
be  returned  for  correction  in  the  particular  first  mentioned,  if  in  no  other. 

February  18th,  1881.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota : 

Sir:  Herewith  I  return  to  you  House  file  Xo.  15,  entitled  "An  act  to  punish 
tramps, "  and  respectfully  suggest  the  propriety  of  returning  the  same  to  the  House 
in  which  it  originated  without  your  approval.  I  have  reluctantly  come  to  this 
conclusion,  for  I  am  well  aware  that  the  people  of  the  State  have  suffered  from  the 
insolence  and  brutality  of  that  class  of  persons  known  as  "tramps,"  and  that  there 
is  a  general  demand  for  a  law  by  which  the  nuisance  may  be  abated;  but  a  careful 
examination  of  the  bill  satisfies  me  that  it  ought  not  to  become  a  law.  Many  of  the 
provisions  of  this  act  are  unnecessarily  harsh  and  inhuman;  the  penalties  are  dis- 
proportionate to  the  gravity  of  the  offense,  making  no  discrimination  between  the 
unfortunate,  weary  wanderer,  who  would  work  if  he  could,  and  the  vicious  vaga- 
bond who  seeks  to  live  upon  the  voluntary  or  enforced  bounty  of  honest  men.  Some 
of  the  provisions  of  the  act  contravene  well-understood  principles  of  constitutional 
law.  Section  3  provides  that  the  District  Court  of  the  countv  in  which  a  person  is 
confined  under  section  1  of  the  act,  or  the  committing  magistrate,  may,  on  the  rec- 
ommendation of  the  Board  of  County  Commissioners,  release  such  prisoner  if  sat- 
isfied that  he  will  return  to  an  orderly  life,  and  that  public  interests  will  be  pro- 
moted thereby.  This  practicably  invests  the  court  and  committing  magistrate  with 
the  pardoning  power,  which  can  only  be  constitutionally  exercised  by  the  Executive 
of  the  State.  State  Const,  art.  5,  §  4;  Cooley,  Const.  Lim.  115,  116.  Section  5  pro- 
vides that  any  tramp  who  shall  willfully  and  maliciouslv  do  any  injury  (no  matter 
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how  slight)  to  the  person  or  the  property  of  another,  shall  be  punished  Idj  impris- 
onment in  the  State  Prison  not  more  than^«e  years.  This  section,  together  with 
some  of  the  provisions  of  section  4,  must  be  regarded  as  unequal  and  partial  legis- 
lation, in  that  it  punishes  one  class  of  persons  in  a  different  manner  than  persons 
not  of  that  class  are  or  can  be  punished  for  the  same  offense,  and  for  this  reason  it 
is  unconstitutional.  This  section  does  not  punish  a  person  for  being  a  tramp.  (Sec- 
tion 1  provides  for  that,  but  when  he  has  acquired  the  character  of  a  tramp,  if  he 
do  any  willful  and  malicious  injury  to  the  person  or  property  of  another,  he  must 
he  punished  for  the  offense  in  a  manner  different  from  the  punishment  to  be  im- 
posed upon  a  person,  not  a  tramp,  committing  the  same  offense.  To  illustrate,  if 
a  tramp  willfully  and  maliciously  enters  the  field  or  inclosure  of  another,  and  car- 
ries away  any  fruit  or  vegetables  therefrom,  he  must  be  sent  to  the  State  Prison 
not  to  exceed  five  years, — the  court  has  no  discretion  in  the  premises ;  but  if  the 
same  offense  is  committed  by  a  person,  not  a  tramp,  he  is  to  be  punished  by  a  fine 
not  less  than  ©10  nor  more  than  $50,  and  imprisonment  in  the  county  jail  not  ex- 
ceeding 30  days.  Gen.  St.  1878,  p.  90,  §  61.  The  illustration  might  be  extended 
to  other  crimes  and  misdemeanors,  for  the  words  "any  willful  and  malicious  in- 
jury to  the  person  or  property  of  another, "  used  in  the  act,  includes  a  great  number ; 
but  it  is  unnecessary.  I  am  of  the  opinion  that  sections  8  and  5  of  the  act  are  un- 
constitutional, and  if  the  act  should  become  a  law  in  its  present  form  it  would  be 
a  reproach  to  the  justice  of  the  State. 
February  28th,  1881.  CHAS.  M.  START,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sib:  House  file  No.  20,  entitled  "An  act  relating  to  foreign  corporations, "  is  too 
general  and  sweeping  in  its  scope.  It  provides  that  any  foreign  corporation,  which 
now  is  or  hereafter  may  be  created  in  whole  or  in  part  for  buying,  selling,  and 
dealing  in  real  estate  in  this  State,  may  acquire,  use,  and  occupy  land  in  this  State 
without  limitation.  If  this  act  becomes  a  law  there  is  nothing  to  prevent  corpora- 
tions endowed  with  "legal  immortality, "  organized  anywhere  in  the  civilized  world, 
from  purchasing  in  this  State  large  tracts  of  land  and  holding  the  same  in  per- 
petuity. Under  this  act  it  is  possible  for  a  foreign  corporation  to  hold  lands  in  this 
State  to  any  amount  it  sees  fit  to  purchase,  and  retain  them  forever,  cultivating 
them  by  its  tenants,  and  thereby  fasten  upon  the  State,  as  to  the  lands  so  held,  all 
the  evils  of  the  land  laws  of  the  old  world.  It  is  the  policy  of  our  Constitution  and 
laws  that  the  man  who  tills  the  soil  should  own  it.  This  result  is  secured  by  abol- 
ishing feudal  tenures,  with  all  their  incidents,  and  by  forbidding  the  entailing  of 
estates,  so  that  when  a  large  landed  proprietor  dies  his  estate  is  divided  among  his 
heirs.  The  act  under  consideration  is  inimical  and  subversive  of  this  policy,  and  the 
true  interests  of  the  State.  It  is  not  an  answer  to  this  objection  to  say  that  the 
hill  is  not  intended  for  any  such  purpose,  and  that  the  evils  suggested  are  remote  and 
improbable.  It  is  sufficient  to  say  that  in  these  times,  when  corporate  power  is  clearly 
becoming  more  and  more  aggressive,  and  is  stretching  out  its  iron  hand  to  grasp 
the  control  of  the  material  interests  of  the  people,  no  door  should  be  opened  through 
which  it  is  possible  for  the  evil  indicated  to  enter. 
February  28th,  1881.  CHAS.  M.  START,  Atty.  Gen. 
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WILLIAM  J.  HAHN,  Atty.  Gen.— Maech  11,  1881,  to 


Lyman  B.  Everdell,  Esq.,  County  Attorney,  Wilkin  Co. : 

Deae  Sir:  Your  favor  tenth  inst.  received.  To  your  first  question,  viz., 
"What  are  the  proper  fees  of  the  Clerk  of  the  Court  for  certificate  of  judgments, 
suits,  etc.,  on  an  abstract  of  title?"  I  answer:  The  statute  is  not  clear.  There 
does  not  seem  to  be  any  specific  fee  prescribed;  but  the  statute  provides  that  "for 
all  otlier  services  required  by  law  to  be  performed  by  such  Clerk,  respectively,  such 
fees  as  compare  favorably  with  the  rates  herein  prescribed."  The  only  fee  "pre- 
scribed, "  that  bears  any  analogy  to  this,  is  the  one  referred  to  by  you.  I  therefore 
think  his  fees  are  "20  cents  for  the  records  or  flies  of  each  year,"  but  not  for  each 
owner,  and  25  cents  for  certificate.  To  your  second  question  you  will  find  an  answer 
in  section  41,  c.  1,  p.  47,  Young's  St. 

March  19th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


J.  M.  Burllngame,  Esq.,  County  Attorney,  Steele  County : 

Dear  Sik:  There  are  no  such  blanks  here  as  you  ask  for.  There  were  printed 
instructions,  but  they  were  lost  or  mislaid  at  the  fire.  The  application  must  be 
made  by  the  County  Attorney,  who  must  certify  that  he  approves  same,  and  it  must 
be  shown  by  a  duly-verifled  affidavit  that  the  defendant  was  at  the  time  of  the 
commission  of  the  alleged  offense  in  the  State  of  Minnesota,  and  has  since  fled 
therefrom,  and  is  a  fugitive  from  the  justice  thereof,  and  lie  believes  is  at  the  time 

in  the  State  of ,  and  the  grounds  of  such  belief  must  be  specifically  set  forth  in 

such  affidavit,  and  that  the  ends  of  justice  require  that  he  should  be  brought  back 
to  this  State  for  trial.  If  the  application  is  made  upon  an  indictment,  a  certified 
copy  thereof  must  be  furnished  by  the  Clerk  of  the  Court  in  which  it  is  found.  If 
upon  affidavits,  the  magistrate  taking  them  must  certify  that  in  his  opinion  the 
parties  making  them  are  to  be  believed,  and  that  they  present  a  proper  case  for  a 
requisition.  The  official  character  of  the  magistrate  must  he  shown  hy  certificate^of 
Clerk  of  Court,  The  affidavits  must  be  so  explicit  in  the  necessary  allegations  of 
fact  that  it  would  justify  a  magistrate  in  committing  the  accused.  The  County 
Attorney  must  also  certify  that  if  the  facts  stated  in  affidavits  are  true,  they  would 
in  his  opinion  result  in  a  conviction.  A  proper  person  to  whom  the  warrant  is  to 
issue  must  be  named,  and  the  County  Attorney  must  certify  that  such  person  has 
no  private  interest  in  the  arrest  of  the  fugitive.  Duplicates  of  all  papers  must  be 
furnished. 

March  22d,  1881.  W.  J.  HAHN,  Atty.  Gen. 


H".  Kingsley,  Esq..  County  Atty.,  Fillmore  Co.: 

Dear  Sie:  Your  favor  received.  Section  12,  p.  777,  Young's  St.,  provides  that  the 
Sheriff  shall  be  allowed  "for  bringing  a  prisoner  before  any  court  for  examinatiou," 
one  dollar  and  mileage,  and  "for  committing  a  prisoner  to  jail,"  one  dollar  and 
mileage,  and  "for  attending  court  with  sucli  prisoner,"  two  dollars  per  day.  I 
think  that  the  Sheriff  should  receive,  in  the  case  put  by  you,  three  dollars  for  com- 
mitting the  prisoners,  viz.,  one  dollar  for  each  defendant,  and  three  dollars  for 
bringing  the  prisoners  before  the  court  for  examination.  He  Would  not  be  entitled 
to  an  additional  dollar  for  eacli  prisoner  every  time  the  court  adjourned.  He  re- 
ceives two  dollars  per  day  "for  attending  court  with  such  prisoner:'  I  think  the 
design  of  the  allowance  for  boarding  prisoners  was  to  include  "washing  and  mend- 
ing. "  At  least,  it  is  liberal  enough  to  compensate  the  Sheriff  for  those  matters, 
and  I  think  I  would  so  hold  until  the  courts  directed  otherwise. 

April  2d,  1881.  W.  J.  HAHN,  Atty.  Gen.- 


ATTORNEYS    GENERAL.  455 

Hon.  H.  M.  Knox,  Public  Examiner : 

Deae  Sie:  You  ask:  (1)  "Can  a  Chairman  of  Board  of  County  Commiasioners 
or  a  member  bid  for  or  become  the  repository  of  county  moneys V"  (2)  "Is  he  (the 
Chairman)  eligible  to  the  position  of  Deputy  County  Treasurer?" 

First.  Subdivision  2  of  section  150,  p.  145,  Young's  St.,  provides  that  all  county 
funds  shall  be  deposited  in  one  or  more  designated  national  banks,  or  State  or  pri- 
vate bank  or  banks.  Such  bank  is  to  be  named  by  the  Board  of  Auditors,  wljich 
consists  of  the  County  Auditor,  Clerk  of  the  District  Court,  and  Chairman  of  the 
Board  of  County  Commissioners,  after  the  advertisement  and  on  the  conditions 
named  in  said  subdivision.  I  see  nothing  anywhere  in  the  provisions  of  the  law 
regulating  this  subject  that  would  legally  prevent  the  designation  by  the  Board  of 
Auditors  of  a  bank  in  which  such  portion  of  the  public  funds  as  the  law  allows 
should  be  deposited,  even  though  such  bank  is  owned  wholly  or  partly  by  such 
Chairman.  That  is  a  matter  that  seems  to  be  left  to  the  delicacy  of  the  individual. 
It  doubtless  should  have  its  due  weight  in  influencing  the  judgment  of  the  Board 
of  Auditors;  but  it  is  not  a  legal  disqualification. 

Second.  I  do  not  think  that  the  Chairman  of  the  Board  of  County  Commissioners 
is  eligible  to  the  office  of  Deputy  Treasurer,  or,  as  I  understand  the  question  to  be, 
cannot  hold,  at  the  same  time,  the  two  oflBces.  The  duties  of  the  Chairman,  both 
as  a  member  of  the  County  Board  and  also  as  a  member  of  the  Board  of  Auditors, 
would  prevent  him  from  performing  the  duties  of  Deputy  Treasurer.  Section  147, 
p.  144,  Young's  St.,  in  spirit  at  least,  if  not  in  letter,  prevents  it.  He  clearly  could 
not  be  Treasurer  and  Chairman  at  the  same  time.  Public  policy  and  the  principles 
of  the  common  law  would  prevent  it.  The  County  Commissioners  and  Board  of 
Auditors  are  intrusted  vyith  the  supervision  of  the  Treasury  and  Treasurer.  That 
it  would  be  improper  to  allow  the  same  person  to  hold  both  these  oflSces  must  be 
obvious.  The  same  reasons  that  virould  prevent  him  from  being  Treasurer  would 
also  prevent  him  from  being  Deputy  Treasurer. 

April  8th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Geo.  D.  Hamilton,  Esq.,  Publisher  Detroit  Keeord : 

Deae  Sie:  Your  favor  to  Hon.  Charles  M.  Start  received.  Section  113,  p.  138, 
Young's  St.,  makes  it  the  imperative  duty  of  the  County  Commissioners  to  have 
the  statement  therein  provided  for  published.  The  fact  that  the  proceedings  of 
the  Board  are  published  as  the  meetings  occur  can  make  no  difference,  for  two  rea- 
sons: First,  because  section  105,  p.  137,  Young's  St.,  as  amended  by  section  1,  c. 
29,  Laws  1879,  requires  such  proceedings  to  be  published ;  and,  second,  such  proceed- 
ings cannot,  in  the  nature  of  the  case,  contain  the  information  required  by  section 
113  aforesaid. 

April  20th,  1881.  W.  J.  HAHN,  Atty.  Gen. 

E.  South  worth,  Esq.,  County  Attorney,  Scott  County: 

Deae  Sie:  Your  favor  received.  You  say:  "There  are  in  our  county  a  large 
number  of  tracts  of  land  in  fractional  pieces,  town  lots,  etc.,  of  very  small  value, 
upon  which  tax  has  been  a  few  cents  each  year,  but  which  have  not  been  included 
in  the  advertised  lists,  or  sold  at  the  tax  sales,  and  no  taxes  have  been  paid  thereon 
for  many  years,"— and  ask  whether  such  pieces  should  be  included  in  the  list  of 
taxes  which  became  delinquent  in  and  prior  to  1879.  I  think  they  should.  The 
title  of  tlie  act  is,  "To  enforce  payment  of  taxes  which  became  delinquent  in  and 
prior  to  1879."  Section  1  of  the  act  provides  that  "a  list  of  all  taxes  upon  real  es- 
tate in  the  county,  which  appear  to  have  become  delinquent  in  the  year  1879,  and 
any  prior  year  or  years, "  etc.  Taxes  if  not  paid  become  delinquent,  under  the  new 
tax  law,  on  June  1st,  and  under  the  old  law  on  March  1st,  without  any  act 
or  ceremony  whatever.     Therefore,  all  unpaid  taxes  appearing  on  the  books  of 
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the  County  Auditor,  except  the  current  year,  are  delinquent.  It  is  true,  the  last 
clause  of  the  section  says  that  such  list  "shall  include  all  taxes  upon  any  real  estate 
which  may  have  been,  at  any  tax  sale,  struck  off  to,  or  declared  to  be  forfeited  to,  the 
State,"  etc.;  but  it  does  not  say  that  the  list  shall  contain  such  taxes  and  no  other. 
Vere  it  not  for  this  last  clause  no  land  which  had  been  forfeited  could  be  included. 
The  first  clause  of  the  sectign,  therefore,  seems  to  me  to  include  all  delinquent  taxes; 
the  last,  all  forfeited  lands.  If  this  is  true  both  cases  should  be  embraced  in  the 
list. 
April  20th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Ii.  H.  McKusiek,  Esq.,  Co.  Atty.,  Pine  Co.: 

Dear  Sir:  Your  letter  to  me,  inclosing  the  communication  directed  to  you  by 
your  County  Auditor,  was  referred  to  the  State  Auditor,  and  has  been  in  his  hands 
since.  He  informs  me  that  all  the  questions  so  submitted  to  you  will  be  answered 
.in  ii  circular  about  to  be  issued  by  him,  exce^rt  the  first  one,  and  that  he  desires  me 
to  answer.  It  is  this:  "First,  the  County  Commissioners  having  failed  to  desig- 
nate a  paper  for  the  publication  of  the  delinquent  tax-list  for  the  year  1880, 1  de- 
sire to  know  if  the  Auditor  can  properly  designate  for  the  publication  of  such  list 
any  other  paper  than  the  Pine  County  liecord,  a  paper  printed  at  Rush  City,  Chi- 
sago county,  Minnesota,  and  mailed  from  the  post-office  at  Pine  City,  in  Pine 
county,  no  paper  being  printed  in  Pine  county,  and  no  other  paper  than  the  Pine 
County  Record  having  been  regularly  mailed  or  distributed  within  said  Pine  county 
during  the  three  months  last  past?"  Section  72,  p.  231,  Young's  St.,  provides  in 
what  paper  the  tax -list  is  to  be  published,  and  makes  four  qualifications  necessary 
to  be  possessed  by  a  newspaper  in  order  that  it  may  be  legally  designated,  viz.: 
First,  it  must  be  a  newspaper  of  general  circulation ;  second,  it  must  be  printed 
in  the  English  language;  third,  it  must  have  been  regularly  published  for  at  least 
thl-ee  months  previously;  atiA,  fourth,  it  must  be  published  in  one  of  three  places: 
(1)  In  the  county;  or  (2)  in  the  county  where  the  proceedings  were  instituted;  or, 
(3)  if  there  is  no  paper  published  in  either  of  these,  then  in  a  paper  published  in 
the  judicial  district.  It  follows  from  the  foregoing  that  if  there  is  no  paper  pub- 
lished in  Pine  county,  the  County  Auditor  may  designate  any  paper  published  in 
the  judicial  district  that  possesses  the  three  first  above  prerequisities. 

I  return  you  the  Auditor's  letter. 

April  20th,  1881.  W.  J.  HAHX,  Atty.  Gen. 


Geo.  Berkelmann,  Esq.,  County  Auditor,  St.  Louis  Co.: 

Dear  Sir:  Your  favor,  March  23d  ult.,  to  State  Auditor  has  been  referred  to 
me  for  reply.  The  question  as  to  whether  the  lands  referred  to  in  Sp.  Laws  1878, 
c.  259,  as  amended  by  chapter  66,  Sp.  Laws  1879,  are  included  in  the  act  of  1881,  en- 
titled "An  act  to  enforce  the  payment  of  taxes  which  became  delinquent  in  and 
prior  to  the  year  1879, "  has  been  considered,  and  I  must  answer  the  question  in 
the  aflarmative.  Section  11  of  said  chapter  259  expressly  provides  that  the  act  shall 
not  "in  any  manner  interfere  with  the  right  of  the  State  to  dispose  of  any  said 
lands  which  may  hereafter  become  forfeited  to  the  State,  or  upon  which  taxes  shall 
not  he  paid  under  this  act. "  If  the  taxes  have  been  paid  under  that  act,  of  course 
the  law  of  1881  does  not  apply.  The  amendment  of  1879  in  no  way  interfered  with 
this  reserved  right  of  tlie  State,  but  only  provided  that  the  County  Commissioners 
might  dispose  of  the  land  referred  to  on  such  teiins  as  they  thought  proper. 

I  think  your  construction  of  section  10  of  said  chapte^:  259  is  erroneous.  The 
State  by  that  section  was  to  have  no  claim  against  St.  Louis  county  for  any  of  the 
said  delinquent  taxes  "paid  as  provided  for  in  this  act."  If  the  taxes  have  been 
paid  under  that  act,  as  I  have  already  said,  the  law  of  18^1  does  not  affect  them. 
If  not  paid,  the  State  still  retains  its  claim. 

April  20th,  1881.  W.  J.  HAHN,  Atty.  Gen. 
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Messrs.  Eurnside  &  Somerville: 

Gentlejien:  Yours  received.  You  ask,  "Can  a  Justice  of  tlie  Peace  be  a  law- 
partner  witli  a  practicing  attorney,  and  allow  said  partner  to  practice  before  the 
said  Justice  of  the  Peace,  if  they  do  not  have  their  office  in  the  same  room?  See 
Young's  St.  p.  676,  §  3."  I  unhesitatingly  answer  your  question  in  the  negative. 
The  evident  design  of  section  3  was  (1)  to  prohibit  a  justice  from  occupying  the 
same  room  with  any  practicing  attorney,  unless  such  attorney  was  his  law  partner; 
(2)  to  prohibit  in  every  case  the  law  partner  of  a  Justice  from  practicing  before 
him.  There  is  no  prohibition  against  the  attorney  who  occupies  the  same  room 
with  the  Justice.  Why  should  the  simple  fact  that  the  partner  occupies  the  same 
room  disqualify  him  any  more  than  the  same  fact  should  disqualify  any  other  attor- 
ney? The  manifest  impropriety  of  one  partner  appearing  before  his  copartner  to 
prosecute  an  action,  the  avails  of  which  would,  to  a  certain  extent,  be  shared  by 
the  court  itself,  must  be  obvious.  If  such  a  thing  were  permitted,  there  ought  to 
be  no  diflSculty  in  the  client  of  the  court  succeeding  in  every  case. 

April  21st,  1881.  W.  J.  HAHN,  Atty.  Gen. 


C.N.  Akers,  Esq.,  County  Attorney,  Goodhue  Co: 

Deab  Sie:  The  papers  on  the  application  for  a  requisition  for  Lorentz  Iverson  So- 
berg  were  handed  me  by  his  Excellency,  the  Governor,  for  examination  and  approval. 
I  am  sorry  to  say  that  I  cannot  sanction  the  issuance  of  a  requisition  on  these  papers 
as  they  now  are.  First.  The  application  being  on  affidavit  made  to  a  magistrate,  it 
is  necessary  that  it  be  so  explicit  in  the  necessary  allegations  of  fact  that  it  would 
justify  the  magistrate  in  committing  the  accused.  Ex  parte  Smith,  3  McLean,  121 ; 
People  V.  Brady,  56  N.  Y.  182:  Spear,  Extr.  265.  The  affidavit  in  the  case  under 
.consideration  is,  in  my  opinion,  fatally  defective  in  one  very  important  particu- 
lar. The  statute  (section  6,  p.  920,  Young's  St.)  provides  that  "any  unmarried 
man,  who,  under  promise  of  marriage,  *  *  *  seduces,"  etc.  This,,  of  course, 
means  that  the  seduction  be  accomplished  by  means  of  a  promise  of  marriage  made 
by  the  defendant  to  the  woman  prior  to  the  seduction.  'The  allegation  in  the  com- 
plaint is  simply  "then  and  there,  under  promise  of  marriage,"  without  saying  with 
whom  that  promise  of  marriage  was  made.  For  aught  that  appears,  he,  de- 
fendant, may  have  been  under  promise  of  marriage  with  some  one  other  than  the 
complainant.  Again,  it  does  not  appear  that  hy  means  of  this  promise  the  seduc- 
tion was  accomplished.  I  would  refer  you  to  Bish.  St.  Crimes,  §§  646,  647,  for 
forms.  Second.  The  affidavit  that  the  "defendant  is  a  fugitive  from  justice"  is  not 
enough.  The  affidavit  should  not  only  show  that  the  defendant  was,  at  the  time  of 
the  commission  of  the  offense,  in  the  State  of  Minnesota  but  also,  "that  he  has 
since  said  tiiae  fled  therefrom  and  is  a  fugitive  from  the  justice  thereof."  Spear, 
Extr.  273  et  seq.  Third.  The  rules  adopted  by  the  Executive  department  require 
a  certificate  from  the  magistrate  "that  in  his  opinion  the  parties  making  the  affi- 
davits are  to  be  believed,  and  tliat  they  present  a  proper  case  for  a  requisition." 
Tlie  oflScial  character  of  the  magistrate  must  also  be  shown.  Fourth.  It  seems  to 
me  that  the  fact  which  appears  in  the  woman's  affidavit,  that  in  November,  1879, 
after  the  alleged  seduction,  defendant  told  her  he  was  going  to  Wisconsin,  would 
militate  against  the  idea  that  he  had  fled  from  Minnesota.  Please  have  the  papers 
corrected  in  accordance  with  the  foregoing  suggestions. 

April  27th,  1881.  W.  J.  HAHIv',  Atty.  Gen.' 


Samuel  MePhail,  Esq.,  County  Atty.,  Lincoln  Co. : 

Dear  Sir:  In  the  letter  from  your  County  Auditor  to  you,  which  you  refer  to 
me  for  reply,  he  asks:  "The  County  Commissioners  having  failed  to  provide  me 
-with  an  office,  would  I  incur  any  responsibility  or  render  myself  liable  to  an  action, 
civil  or  criminal,  by  removing  the  records  and  papers  belonging  to  the  office  of  Au- 
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ditor  to  a  point  away  from  the  county  seat?"  "Second.  In  case  the  meetings  of 
County  Board  were  held  at  my  office,  and  at  a  point  away  from  county  seat,  would 
their  acts  be  legal?"  Section  129,  p.  141,  Young's  St.,  makes  it  the  duty  of  the 
Auditor  to  "keep  his  office  at  the  county  seat."  Section  102,  p.  137,  Young's  St., 
provides  that  the  County  Commissioners  "shall  meet  at  the  county  seat,"  etc.  I 
do  not  think  the  failure  of  the  County  Commissioners  to  perform  their  duty  would 
be  anv  excuse  for  the  County  Auditor  to  neglect  his.  It  seems  to  me  plain  that  the 
county  seat  of  a  county  cannot  be  thus  indirectly  and  for  all  practical  purposes  re- 
moved. I  do  not  think  the  meetings  of  the  Board  at  any  other  point  than  the 
county  seat,  except,  perhaps,  in  a  case  of  great  emergency,  would  be  legal. 
April  27th,  1881.  "W.  J.  HAHN,  Atty.  Gen. 

Hon.  H.  M.  Knox,  Public  Examiner : 

Dear  Sib:  Your  favor  calling  my  attention  to  a  special  act  "relating  to  the 
duties  of  certain  county  officers  of  Ramsey  county,  and  of  the  city  of  St.  Paul,"  ap- 
proved March  7,  1881,  received  and  considered.  You  ask  my  construction  of  that 
part  of  said  act  relating  to  the  monthly  and  annual  reports,  and  ask  how  much 
such  reports  shall  contain. 

First.  Section  1  of  the  act  in  question  provides  that  "a  proper  record-book,  enti- 
tled Salary  and  Fee  Eecord, "  shall  be  kept  by  the  officers  named,  and  then  proceeds 
to  set  out  in  detail  the  matters  and  things  that  are  to  be  entered  in  such  record-book. 
In  general  terms,  these  are  the  receipts  and  expenditures  of  such  officer  in  and  by 
virtue  of  his  official  position.  Section  2  provides  that  such  officers  "shall  each 
make  monthly  reports,  *  *  *  which  reports  shall  be  a  transcript  of  the  said  rec- 
ord." The  word  "transcript"  has  a  well-defined  meaning,  both  in  the  law  and 
by  the  common  and  approved  usage  of  the  language.  It  is  defined  by  Bouvier  (2 
Bouv.  605)  as  "a  copy  of  an  original  writing."  By  Webster  as  "a  writing  made 
from  and  according  to  an  original;  a  writing  or  composition  consisting  of  the  same 
words -with  the  original."  By  subdivision  1  of  section  1,  c.  4,  Young's  St.,  it  is 
provided  that  in  the  construction  of  statutes  "words  and  phrases  shaU  be  con- 
strued according  to  the  common  and  approved  usage  of  the  language;  but  technical 
words  and  phrases,  and  such  others  as  may  have  acquired  a  peculiar  and  appropri- 
ate meaning  in  the  law,  shall  be  construed  according  to  such  peculiar  and  appro- 
priate meaning."  So  far  as  the  word  under  consideration  is  concerned,  both  the 
technical  and  common  and  approved  meaning  is  the  same.  It  follows,  therefore, 
that  these  monthly  reports  are  to  be  a  copy  of  all  the  entries  made  in  said  "salary 
and  fee  record"  during  the  month. 

Second.  As  to  the  annual  reports.  They,  by  the  act,  are  to  be  "a  recapitulation 
of  the  said  monthly  transcripts. "  By  this  is  meant,>  I  apprehend,  "a  summary  or 
concise  statement  of  the  principal  points  or  facts"  contained  in  the  said  monthly 
reports, — a  gross  statement  for  the  year  of  each  item  embraced  in  such  monthly 
reports.  In  other  words,  such  annual  report  is  to  be  in  the  same  form  as  the 
monthly  reports,  but  opposite  each  item  contained  therein  should  be  placed  tlie  ag- 
gregate receipts  from,  or  disbursements  on  account  of,  such  item  for  the  year. 

April  29th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


H.  F.  Barker,  Esq.,  Co.  Attorney,  Isanti  Co. : 

Dear  Sir:  The  amendment  to  section  100,  c.  8,  Gen.  St.  1878,  is  rather  vague, 
and  susceptible  of  the  construction  you  suggest.  But  I  think  a  careful  reading  of 
the  amended  section  will  lead  to  a  different  conclusion.  The  first  clause  limits  the 
time  for  which  compensation  can  be  received  to  20  days.  The  first  proviso  extends 
this  time  in  the  special  case  cited,  and  this  extension  is  limited  by  the  second  pro- 
\dso.  But,  instead  of  saying  that  no  commissioner  should  receive  pay  for  any 
such  service,  i.  e.,  the  service  named  in  said  first  proviso,  (which,  I  apprehend,  the 
Legislature  would  have  said,  had  such  been  their  intention,)  they  do  say  that  "no 
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Commissioner  shall  receive  pay  for  more  than  25  days  in  one  year."    They  are  not 
to  "receive  pay"  for  any  service  beyond  the  25  days. 
May  5th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


L.  H.  Bay,  Esq.,  Co.  Treas.  Chippewa  Co.,  Montevideo,  Minn. : 

Deab  Sir:  Your  favor  to  the  State  Auditor  of  April  22d  was  handed  me  for 
reply.  Tour  letter  is  very  indefinite  as  to  the  kind  of  personal  property  referred 
to.  Section  8,  p.  213,  Gen.  St.  1878,  provides  that  "the  capital  stock  and  fran- 
chises of  corporations  and  persons,"  except  as  otherwise  provided,  "shall  be  listed 
and  taxed  in  the  county,  town,  or  district  where  the  principal  office  or  place  of  busi- 
ness of  such  corporation  or  person  is  located,"  etc.  If 'the  tax  is  for  capital  stock 
or  franchises  of  the  corporation,  then  the  tax  is  improperly  assessed  in  your  county. 
But  by  section  22,  p.  217,  said  statutes,  there  is  to  be  deducted  for  the  purposes  of 
taxation,  from  the  value  of  the  shares  of  stock  of  the  corporations  referred  to,  the 
value  of  its  real  and  personal  property.  The  section  then  provides  that  "the  real 
and  personal  property  of  such  company  *  *  *  shall  be  assessed  the  same  as 
other  personal  property."  It  the  property  is  an  "elevator,  warehouse,  ot  grain 
house,"  then  chapter  4,  Gen.  Laws  1876,  especially  provides  that  such  elevator,  etc., 
shall  be  listed  and  assessed  "in  the  town  or  district  in  which  such  elevator,  etc., 
may  be  situate. " 

May  6th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


J.  I.  Beaumont,  Esq.,  Assessor,  Bamsey  County: 

Dear  Sir:  Your  favor  received.  I  appreciate  and  heartily  join  with  you  in 
your  expressions  of  sympathy  towards  the  poor  men  who  compose  a  large  part  of 
the  building  associations  you  refer  to.  But  I  apprehend  the  same  sympathy  is 
due,  and  for  the  same  reason,  to  every  one  who  is  so  unfortunate  as  to  have  a  mort- 
gage or  other  lien  upon  his  real  estate.  We,  however,  are  not  responsible  for  the 
law  or  the  hardships  it  may  work.  Section  15,  Gen.  St.  1878,  p.  214,  as  I  read  it, 
does  not  require  the  individual  to  include  in  the  list  of  his  taxable  property  "any 
share  or  portion  of  the  capital  stock  *  *  «  of  any  company  or  corporation 
which  such  company  is  required  to  list  or  return  as  its  capital  and  property  for 
taxation  in  this  State."  Section  22,  p.  217,  requires  the  proper  officer  of  any  com- 
pany or  association  (with  certain  exceptions)  to  "make  out  and  deliver  to  the  As- 
sessor a  sworn  statement  of  the  amount  of  its  capital  stock, "  etc.  From  the  mar- 
ket value  of  its  shares  of  stock  is  to  be  deducted  its  indebtedness,  and  the  value  of 
its  real  and  personal  property,  and  the  net  amount  is  to  be  included  in  subdivision 
24  of  section  16.  If  these  associations  are  required  "to  list  and  return"  their 
"capital  stock  or  property"  by  section  22,  then  the  last  clause  of  said  section  15  ap- 
plies, and  any  shares  in  such  association  held  by  an  individual  is  not  to  be  included 
in  the  list  made  by  such  individual,  but  the  total  net  amount  is  to  be  included  in 
the  list  made  by  such  association.  That  they  are  included  in  said  section  22  seems 
to  me  to  be  obvious. 

May  loth,  1881.  W.  J.  HAHN,  Atty.  Gen. 


J.  G.  Toley,  Esq.,  County  Auditor,  Washington  Co.: 

Dear  Sir:  Your  favor,  inclosing  a  copy  of  a  resolution  passed  by  the  County 
Commissioners  of  your  county,  received.  I  deem  it  best  to  say,  in  passing,  that 
the  duty  of  this  office  is  to  advise  the  State  officers,  but  I  have  no  objection  to  indi- 
cate my  views  on  the  questions  covered  by  that  resolution. 

The  first  question  propounded  is  the  following:  "To  what  year  do  the  following 
M'ords  refer:  '  At  the  time  of  making  a  list  of  delinquent  taxes  for  the  present  year?' 
Do  the  words  '  for  the  present  year '  modify  the  word  '  taxes,'  and  refer  to  the  taxes 
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of  the  present  year,  which  will  become  delinquent  in  1882,  or  can  the  words  '  for 
the  present  year '  by  any  construction  be  made  to  apply  to  the  taxes  of  1880,  wliich 
will  soon  be  delinquent?"  The  question  is  a  serious  one,  and  is  left  somewhat  ob- 
scure by  the  act;  nevertheless,  after  mature  reflection,  I  have  no  doubt  but  that  it 
refers  to  the  taxes  of  1880,  which  become  delinquent  the  present  year.  The  read- 
ing, I  think,  is  the  same  as  if  the  words  were  transposed  as  follows:  "At  the  time 
of  making  the  list  for  the  present  year  of  delinquent  taxes,"  etc.  The  only  delHir 
quent  taxes  for  the  present  year  are  the  taxes  of  1880.  It  is  not  the  taxes  for  the 
present  year,  but  the  delinquent  taxes.  There  are,  so  to  speak,  two  kinds  or  classes 
of  taxes,  viz.,  current,  and  delinquent.  The  current  taxes  of  1880  are  the  delin- 
quent taxes  of  1881. 

Second.  As  I  understand  the  State  Auditor's  instructions  with  reference  to  the 
tax  of  1879,  it  does  not  refer  to  forfeitxwes  on  account  of  the  tax  of  1879,  but  that 
where  a  piece  of  land  had  been  in  1879,  or  any  prior  year,  bid  in  by  or  forfeited  to 
the  State,  and  such  piece  is  properly  included  in  the  list  under  consideration,  then, 
opposite  each  piece,  should  be  placed  all  taxes  against  the  same,  including  the  tax 
of  1879  and  1880;  the  evident  object  being  to  give  notice  to  owners  and  others  how 
much  will  be  required  to  redeem.  The  County  Auditor  first  makes  the  list  of  land 
covered  by  the  act;  then  each  piece  is  to  be  charged  with  all  taxes  appearing" against 
it.  As  I  understand  the  tax  law,  when  land  is  bid  in  by  the  State  for  any  one  year, 
and  the  right  of  the  State  has  not  been  assigned,  no  other  or  further  judgment 
or  sale  of  such  piece  is  proper  or  is  permitted.  Land  bid  in  for  the  State  in  1874, 
and  which  has  not  been  assigned,  has  not,  propeirly  or  legally,  any  other  judgment  or 
sale  against  it.  It  follows,  therefore,  that  to  the  question  submitted,  viz.,  "Should 
*  *  *  the  lands  sold  for  the  tflxes  of  1879  he  included  f"  a  negative  answer 
must  be  given.  The  proceeding  is  to  "enforce  the  payment  of  taxes  which  became 
delinquent  in  and  prior  to  the  year  1879."  The  tax  of  1878  became  delinquent  in 
1879.    The  tax  of  1879  did  not  become  delinquent  until  1880. 

Third.  I  beg  leave  to  differ  with  your  able  County  Attorney,  for  whose  judg- 
ment I  have  the  highest  respect,  on  the  point  that  the  time  of  redemption,  where  there 
has  been  no  sale,  is  a  vested  right,  and  cannot  be  interfered  with  by  the  Legislature. 
Permission  to  redeem,  so  far  as  the  tax-payer  is  concerned,  is  the  grant  of  a  privi- 
lege. Burroughs,  Tax'n,  362.  But  it  is  not  necessary  to  enter  into  any  controversy 
over  this  question.  The  act  of  1881  does  not  deprive  the  owner  of  his  right  to  re- 
deem from  the  sale  of  1879.  It  does  not  even  impose  any  new  conditions  upon  such 
right;  but,  on  the  contrary,  it  says  to  such  owner,  "You  may  not  only  redeem  your 
land,  but  the  State  will  waive  all  benefits,  if  any,  it  acquired  by  the  judgment  here- 
tofore entered  against  the  same,  and  will  permit  you  to  come  in  and  make  any  de- 
fense you  might  have  made,  or  may  have  neglected  to  make,  before.  Further  than 
this,  you  were  liable  under  the  law  to  pay  10  per  cent,  penalty,  and  18  per  cent,  per 
annum  interest,  on  the  amount  for  which  your  land  was  sold,  but  the  State  will 
remit  this  penalty  and  reduce  the  interest  to  10  per  cent,  per  annum."  Can  the 
owner  complain  of  this?  Again,  this  act  does  not  cut  off  his  right  to  redeem,  or 
shorten  the  time  a  single  day.  The  sale  of  1879  was  made  on  the  third  Mondav  of 
September,  being  September  15.  The  time  for  redemption  under  this  sale  expires 
September  15,  1881.  The  sale  under  the  law  of  1881  is  to  be  made  "immediately 
following"  the  delinquent  sale  in  September,"  which  last-named  sale  is  to  com- 
mence September  19,  1881.  This  act,  therefore,  gives  him  four  days,  at  least,  ad- 
ditional time. 

Fourth.  To  the  point  made,  that  the  taxes  of  1878  and  prior  years  are  merged  in 
the  judgment,  and  the  judgment  satisfied  by  sale,  I  have  to  say  that  there  was  no 
merger  designed,  or,  in  my  opinion,  effected.  Merger  is  the  "absorption  of  a  thing 
of  lesser  importance  by  a  greater,  whereby  the  lesser  ceases  to  exist,  but  the  greater 
is  not  increased. "  2  Bouv.  Law  Diet.  175.  Sections  102,  103, 104, 105,  and  other 
sections  of  the  general  tax  law  of  1878  all  show  that  the  Legislature  never  designed 
that  the  so-called  lesser— the  tax— should  cease  to  exist.  A  tax  is  not  a  debt,  nor 
IS  the  assessment  and  levy  the  evidence  of  any  debt.  Under  our  laws  there  is  no 
personal  claim  for  real  estate  taxes  against  the  individual.     Section  105,  p.  241, 
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Gen.  St.  1878,  provides  that  "the  taxes  assessed  upon  real  property  shall  be  a  lien 
thereon  from  and  including  the  first  day  of  May,  in  the  year  in  which  they  are  lev- 
ied, until  the  same  are  paid."  The  statute  creates  the  lien;  the  assessment 
and  levy  fixes  the  sura  total  of  such  lien.  The  judgment  is  simply  a  confirmation 
ol  the  validity  and  amount  of  the  lien,  and  is  a  proceeding  in  rem  against  the  prop- 
erty. The  judgment  is  l.mt  the  adjudication  of  the  fact  of  the  lien,  and  does  not 
create  the  same.  It  is  simply  a  proceeding  to  eiiforce  a  specific  lien  on  a  particular 
piece  of  real  estate.  Tlie  entire  act  of  1878  is  to  be  read  together.  There  is  noth- 
ing in  it  to  modify  in  any  way  the  express  provision  of  section  105,  that  this  lien 
nf  tlic  State  should  continue  until  the  taxes  are  paid.  On  the  contrary,  by  section 
94,  p.  238,  it  is  expressly  provided  that  "when  any  parcel  shall  be  bid  in  by  the  State, 
tile  sale  Hiiall  not,  until  the  rigiit  of  the  Htate  be  assigned,  *  *  *  or  the  piece 
or  pa  reel  bs  redeemed,  operate  as  payment  of  the  amount  for  which  the  same  is  sold. " 
The  judgment  decrees  that  each  piece  of  land  is  liable  for  taxes,  etc.,  to  the  amount 
!pt  opposite  the  same,  etc.,  and  such  amount  is  declared  a  lien  upon  the  same. 
The  proceeding,  like  proceedings  in  r.na,  is  "to  determine  the  state  or  condition  of 
the  thing  itself;  and  the  judgment  is  a  solemn  declaration  of  the  status  of  the  thing, 
an  J  it  ij^jso  facto  renders  it  what  it  declares  it  to  be."  "Woodruff  vs.  Taylor,  20  ^'t. 
(j.5;  2  Smitli,  Lead.  Cas.  585,  586.  M'hat  does  it  declare  it  to  be?  Liable  to  alien 
iOr  taxes  to  the  amount  adjudged.  If  a  sale  thereof  to  the  State  does  not  operate 
as  a  payment  of  sucli  lien,  then  such  lien  still  exists,  and  the  present  proceeding  is 
but  a  remedy  provided  by  the  Legislature  for  the  foreclosure  of  such  prior  adjudi- 
cated lien.  It  may  not  t)e  a  wise  one;  it  may  be  a  cumbersome  or  expensive  one. 
Xevertheless,  unless  it  invades  some  constitutional  right  of  the  citizen,  I  can  see 
no  reason  why  it  is  not  a  valid -one.  ^o  constitutional  objection  is  suggested, 
and  none  occurs  to  me.  "A  tax,  when  duly  levied,  becomes  a  lien  upon  the  land, 
which  may  be  enforced  in  such  manner  as  the  Legislature  shall  prescribe.  The 
mere  remedy  is  always  within  the  legislative  control.  A  change  in  it  divests  no 
vested  rights."  Prichard  vs.  Madren,  24  Kan.  491.  Again,  if  the  forfeitures  to 
the  State  have  been  valid,  and  the  title  to  the  land  covered  thereby  became  abso- 
lutely vested  in  the  State,  I  can  see  nothing  to  prevent  the  State  from  disposing  of 
its  lands,  so  acquired,  in  whatever  way  it  may  see  fit.  The  peculiar  machinery  to 
lie  adopted  for  such  disposition  is  exclusively  within  the  legislative  control. 
:.Iay  10th,  1881.  "  W.  J.  HAHJT,  Atty.  Gen. 


L.  H.  McKusicb,  Esq.,  County  Attorney,  Pine  County: 

DbaPv  Sie:  The  facts  submitted  by  you  I  understand  to  be  these:  A  newspajser 
is  printed  in  Chisago  county,  where  the  oflice  of  such  paper  is  located.  The  name 
of  the  paper,  in  a  portion  of  each  weekly  edition,  is  changed  to  the  Pine  County 
News,  and  that  portion,  after  being  printed,  is  taken  to  Pine  City,  and  there  mailed 
to  subscribers.  The  paper,  in  everything  except  the  mere  name,  is  an  exact  copy 
of  the  paper  printed  and  published  in  Chisago  county.  On  these  facts  you  ask  me, 
is  such  newspaper  a  newspaper  regularly  published  in  Pine  county,  within  the  in- 
tent and  meaning  of  section  72,  p.  231,  Young's  St.?  I  answer,  no.  It  is  true 
that  the  publication  of  a  newspaper  is  not  the  mere  printing  thereof.  Some  other 
act  is  necessary  to  complete  publication.  It  must  pass  from  the  publisher's  hands 
either  into  the  hands  of  the  people,  or  of  such  agencies  as  are  appointed  for  the 
distribution  among  the  people.  But  section  72,  aforesaid,  evidently  referred,  not 
only  to  the  jj^aie  of  distribution,  but  also  to  the  geographical  division  within  which 
the  office  of  publication  is  located.  It  certainly  could  not  be  held  that  a  paper 
printed  and  generally  circulated  in  one  county,  was  also  published  in  every  other 
county  within  which  a  portion  of  its  edition  was  distributed  by  being  eit'aer  deliv- 
ered to  its  subscribers  by  carriers,  or  deposited  in  the  post-offices  of  such  county  for 
distribution.  Again,  the  office  of  publication  might  be  located  in  one  county,  and 
the  larger  part  of  each  edition  be  distributed  in  an  adjoining  county,  either  by  car- 
riers or  by  being  deposited  in  the  post-offices  of  such  county.    In  which  county 
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would  the  publication  be  said  to  be  in  such  a  case?    It  seems  to  me  that  the  Legis- 
lature intended  by  this  section  to  refer  to  the  county  in  which  the  office  of  publica- 
tion is  located.    Statutes  requiring  the  publication  of  tax  lists  have,  I  believe,  been 
uniformly  held  to  have  such  reference.    21  Mich.  556. 
May  12th,  1881.  W.  J.  HAHN",  Atty.  Gen. 

E.  P.  Freeman,  Esq.,  Co.  Atty.,  Mankato: 

.  Dear  Sib:  The  question  submitted  in  yours  of  the  twelfth  inst.  I  understand 
to  be  this,  viz.:  "Is  the  Begister  of  Deeds,  under  section  178,  p.  151,  Gen.  St.  1878, 
entitled,  for  making  the  necessary  entries  in  the  tract  index-book  to  ten  cents,  for 
each  transfer  of  deeds  and  mortgages,  or  ten  cents  for  each  description  contained 
in  such  deed  or  mortgage  against  which  he  is  to  post  such  deed  or  mortgage  in 
said  books?"  I  think  he  is  only  entitled  to  10  cents  for  each  deed  or  mortgage, 
irrespective  of  the  number  of  postings  that  may  be  required.  The  language  of 
the  prior  part  of  said  question  is  that  he  is  to  receive  two  cents  "for  each  neces- 
sary entry  or  description  *  *  *  as  to  all  entries"  made  of  prior  entries. 
When  it  comes  to  speak  of  subsequent  deeds  and  mortgages  the  language  is  changed, 
and  is  for  "each  transfer  of  deeds  and  mortgages."  Again,  he  is  to  receive  the 
same  fees  for  this  that  he  is  to  receive  for  "discharging  an  instrument  on  the  mar- 
gins of  record. "  It  would  not  be  claimed,  I  apprehend,  that  he  was  to  receive  10 
cents  for  each  tract  covered  by  the  mortgage  so  satisfied.  ^ 

May  13th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner: 

Dear  Sib:  Tour  favor,  inclosing  letter  of  County  Attorney  of  Murray  county, 
received.  The  question  submitted  by  him  is  this:  "Does  the  decision  of  the  Su- 
preme Court  in  case  of  Commissioners  of  Mower  County  vs.  Williams,  pubhshed 
in  N.  W.  Rep.  July  31,  1880,  p.  21,  affect  opinion  of  Attorney  General  Start  of  April 
10,  1880?  or  does  a  different  rule  of  computing  Auditor's  salary  obtain  in  counties 
where  taxable  property  is  not  in  excess  of  $1,500,000?"  I  think  this  decision  is 
•conclusive  of  this  question.  The  wording  of  the  act  of  1877,  c.  120,  is,  so  far  as 
this  point  is  concerned,  identical  with  that  of  1871.  The  construction,  therefore, 
must  be  the  same.  The  language,  as  applied  to  counties  with  less  than  $1,500,000 
valuation,  is  the  same  on  this  question  as  for  those  over  that  amount.  The  method 
of  computation,  therefore,  must  be  the  same.  ^ 

You  also  ask  the  following  question,  viz.:  "If,  in  computing  the  Auditor's  salary 
under  the  act  of  1877,  subsequent  additions  to  the  tax  list  can  be  added  to  the  value 
as  fixed  by  the  State  Board  of  Equalization  for  the  preceding  year. "  I  think  not. 
The  language  of  the  act  is,  "as  fixed  by  the  State  1-oard  of  Equalization  for  the  pre- 
ceding year."  This  is  too  clear  for  argument.  The  language  isplain  and  positive. 
There  is  no  room  for  construction.  Subsequent  additions  can  no  more  be  added  to 
this  abitrary  amount  fixed  by  the  act  than  can  any  other  sum  that  might  be 
thought  of. 

May  14tlv  1881.  W.  J.  HAKN",  Atty.  Gen. 


H.  W.  Barrett,  County  Auditor,  Traverse  Co. : 

Dear  Sir:  You  ask,  "Are  County  Commissioners  entitled  to  pay  per  diem 
while  traveling  to  and  from  their  residences  to  place  of  holding  meeting  of  Com- 
missioners, or  only  pay  while  doing  actual  business?"  Section  100,  p.  137,  Young's 
St.,  as  amended  by  act  of  1881,  provides  that  they  are  to  receive  the  pay  designated 
"for  each  day  they  are  necessarily  employed  in  transacting  the  county  business." 
They  cannot  be  said  to  be  "transacting  the  county  business"  \vhile  each  individual 
member  is  pursuing  his  separate  way  to  the  county  seat.    By  section  101  it  is  pro- 
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vided  that  "no  hiisiness  shall  be  done  unless  voted  for  by  a  majority  of  the  whole 
Board."  Again,  had  the  Legislature  designed  allowing  their  pay  for  time  so  spent 
they  would  have  provided  that  they  should  receive  pay  for  the  time  necessarily  em- 
ployed in  the  performance  of  their  duties,  and  not  have  limited  it  to  time  employed 
in  "transacting  the  county  business."  To  do  the  latter,  I  apprehend,  it  requires 
the  Board  to  be  in  session;  at  least,  so  far  as  this  question  is  concerned. 
May  20th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


C  E.  Crane,  Esq.,  County  Auditor,  Waseca  County: 

Dear  Sir:  Tours  of  twelfth  inst.  to  the  State  Auditor  was  handed  me  this  day 
for  reply.  The  County  Commissioners  have  no  authority  to  abate  taxes.  Section 
119,  p.  245,  Gen.  St.  1878,  provides  that  "he  [the  State  Auditor]  shall  hear  and  de- 
termine all  matters  of  grievance  relating  to  taxation  on  account  of  excessive  valu- 
ation of  property,  or  for  other  cause,  when  submitted  to  him,  with  a  statement  of 
facts  in  the  case,  and  favorable  recommendation  of  the  Commissioners  and  Audi- 
tor of  the  county  in  which  the  property  is  situated. "  A  record  of  his  decision  is  to 
he  made,  and  a  certified  copy  thereof  forwarded  to  the  County  Auditor,  who  is  to 
file  the  same,  and  then,  and  not  till  then,  the  County  Auditor  is  to  correct  his  books 
accordingly.  If  the  State  Auditor  is  to  "hear  and  determine  all  matters  of  griev- 
ance relating  to  taxation, "  there  can  be  no  power  lodged  in  the  County  Commis- 
sioners to  hear  or  determine.  All  that  is  left  to  the  Commissioners  on  this  sub- 
ject, by  the  present  tax  law,  is  the  right  to  make  a  favorable  recommendation. 
When  that  is  done,  their  authority  in  the  premises  is  ended.  If  the  Commissioners 
have  no  power  to  make  abatement,  then  it  follows,  as  a  necessary  sequence,  that 
the  County  Auditor  has  no  more  right  to  enter  abatements  made  by  them  than  if 
made  by  any  other  person  or  body  of  men;  and  the  same  responsibility  would  at- 
tach to  such  unauthorized  entry  as  would  attach  in  case  of  any  other  illegal  entry. 

May  20th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


C.  Steenerson,  Esq.,  Clerk  Dist.  Ct.,  Polk  County. 

Dear  Sib:  Yours  of  twenty-flrst  inst.  at  hand.  It  has  been  several  times  held  by 
this  ofiSce  that  County  Treasurers  are  not  entitled  to  traveling  expenses  while  away 
from  the  county  seat  collecting  taxes,  when  directed  by  the  Board  of  County  Commis- 
sioners. Neither  the  tax  law  nor  the  law  relating  to  Treasurers'  fees  seem  to  mate 
provision  for  compensation  for  such  duties,  and  it  is  a  well-settled  rule  of  law  that 
public  officers  accept  their  offices  with  all  the  burdens  and  duties  imposed  thereon 
by  law,  and  for  the  compensation  provided  by  law.  The  County  Commissioners 
have  no  power  to  allow  more.  His  compensation  is  fixed  by  section  172,  a.  8,  Gen. 
St.  1878,  and  is  in  full  for  all  services  of  himself  or  his  deputy. 

May  23d,  1881.  W.  J.  HAHN,  Atty.  Gen. 


P.  C.  rield,  Esq.,  County  Auditor,  Wadena  Co.: 

Dear  Sir:  Your  communication  to  the  State  Auditor  has  been  handed  to  me 
for  reply.  Your  duty  is  clear  in  the  case  submitted.  Section  72,  p.  231,  Young's 
St.,  provides  "that  if  the  County  Commissioners  shall  fail  to  designate  such  paper, 
then  it  shall  be  designated  by  the  County  Auditor. "  This  section  does  not  stipulate 
that  the  notice  and  list  shall  be  published  in  the  "official  paper,"  but  does  say  that 
the  "newspaper  in  which  such  publication  shall  be  made  shall  be  designated  by 
resolution  of  the  Board  of  County  Commissioners, "  at  their  meeting  in  January  or 
March,  and  a  certified  copy  of  such  resolution  is  to  be  filed  with  the  Clerk  of  the 
Court.  This  is  jurisdictional.  Eastman  vs.  Linn,  26  Minn.  215.  Again,  section 
110  provides  that  the  list  shall  be  let  to  the  lowest  bidder,  and  requires  a  bond  on 
the  part  of  the  contractor.    If  the  official  paper  is  the  proper  paper  in  which  to 
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publish  the  list,  of  course  it  could  be  legally  published  in  no  other;  and  the  provis- 
ion that  it  should  be  let  to  the  "publisher  *  *  *  who  will  offer  to  do  the  same 
*  *  *  for  the  lowest  sum"  (section  110)  would  be  useless.  The  Commissioners 
having  failed  to  make  the  necessary  designation,  it  becomes  your  duty  to  make  it. 
iSTo  form  or  substance  of  such  designation  is  given.  However,  I  would  recommend 
the  draught  of  a  paper  something  like  this :  "  The  Board  of  County  Commissioners  of 
Wadena  county  having  failed  to  designate  a  newspaper  in  which  to  publish  the  no- 
tice and  list  of  delinquent  taxes  of  the  year  1880,  I,  F.  C.  Field,  the  CountyAu- 
ditor  of  said  county,  by  virtue  of  the  authority  in  me  vested  under  and  by  virtue  of 

section  72  of  the  general  tax  law  of  1878,  do  hereby  designate ,  (the  name  of 

the  paper,)  being  a  newspaper  of  general  circulation,  printed  in  the  English  lan- 
guage, and  which  has  been  regularly  published  for  at  least  three  months  previously 
in  said  Wadena  county,  as  the  newspaper  in  which  said  notice  and  list  shall  be  pub- 
lished." This  should  be  signed  by  you,  the  original  filed  with  the  clerk,  a  record 
of  it  made  in  your  office,  and  then,  out  of  extreme  caution,  I  would  make  a  certi- 
fied copy  of  such  record,  and  file  that  with  the  Clerk. 
May  24th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  J.  P.  Schaller,  Browhsville,  Minn. : 

Dear  Sie:  Yours  of  first  inst.  received,  Inquiring  whether  "the  owner  of  a 
brewery,  who  sells  nothing  but  his  own  manufacture  (beer)  in  less  quantities  than 
five  gallons,  can  be  compelled  to  pay  pnder  our  statute  a  license  if  his  brewery  be 
located  outside  of  the  city  or  village  limits?"  Section  4,  c.  16,  Gen.  St.  1878,  pro- 
hibits every  person  from  selling  "any  spirituous,  vinous,  fermented,  or  malt  liquors 
in  a  less  quantity  than  five  gallons  without  first  having  obtained  license  therefor." 
The  statute  contains  no  exception  whatever.  The  provision  is,  " whoever  sella," 
etc.,  without  license.  Any  one  doing  so  subjects  himself  to  the  penalties;  and  it 
can  make  no  difference  whether  it  is  the  owner  of  a  brewery  or  a  manufacturer, 
or  where  the  manufactory  is  located.     See  State  vs.  Cron,  23  Minn.  140. 

June  3d,  1881.  W.  J.  HAHIST,  Atty.  Gen. 


P.  J.  MeGruire,  Esq.,  Co.  Auditor,  Polk  County: 

Dear  Sir:  Your  favor  received.  You  ask:  "Does  the  act  referred  to  (chap- 
ter 52,  Gen.  Laws  1881)  imply  that  County  Commissioners  may  receive  pay 
for  20  days  services  on  County  Board,  and  25  days  for  extra  services,  as  while  en- 
gaged on  committees  appointed  by  the  board,  or  "not?"  I  answer  that  25  days  is 
the  limit  under  the  present  law  for  which  County  Commissioners  can  receive  com- 
pensation both  for  services  as  Commissioners  and  for  services  on  committee.  On 
a  similar  statement  from  Martin  county  I  recently  gave  the  following  opinion: 
Prior  to  the  act  of  1881,  County  Commissioners  could  only  receive  pay  for  20  days. 
They  are  now  allowed  compensation  for  not  to  exceed  25  days — committee-work 
and  all.  This,  with  the  mileage  provided  by  law,  is  the  utmost  extent  of  their  pay. 
They  can,  should  they  otherwise  come  within  the  provisions  of  the  act  of  1881,  re- 
ceive pay  .for  25  days  this  year,  and  no  more.  You  cannot  subdivide  the  year. 
AVhat  they  drew  previous  to  the  passage  of  this  law,  and  since  January  1,  1881,  is 
to  be  counted  upon  the  yearly  allowance. 

June  14th,  1881.  W.  J.  HAHK,  Atty.  Gen. 

O.  J.  Wood,  Esq.,  Co.  Atty.,  Chippewa  Co.: 

Dear  Sir:  Yours  received,  and  contents  noted.  Under  the  sections  referred 
to  (section  78,  p.  134,  and  section  1,  p.  968,  Gen.  St.  1878)  County  Commissioners 
of  your  county  would  be  authorized,  for  the  purpose  of  building  a  jail,  to  issue 
county  orders  on  their  own  motion,  and  without  a  vote  of  the  people:  provided, 


ATTORNEYS    GENERAL.  465 

however,  that  the  amount,  of  such  orders  do  not  exceed  the  limit  authorized  by 
law.  Section  49,  p.  246,  Id.,  fixes  the  maximum  amount  of  taxation  allowed  bylaw 
to  be  levied  by  the  County  Commissioners.  Section  114,  p.  243,  renders  It  unlaw- 
ful for  the  corporate  authorities  of  any  county  to  contract  any  debt,  unless  expressly 
authorized,  which  would  require  a  greater  rate  of  taxation  in  any  one  year  than 
the  amount  authorized  by  law,  and  makes  the  Commissioners  individually  liable  if 
they  do  so.  On  the  foregoing  views  of  the  law  you  can  estimate  for  what  amount 
orders  can  be  issued. 
June  15th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


r,  W.  Trink,  Esq.,  County  Auditor,  Rice  Co. : 

Deak  Sik:  Yours  of  twentieth  Inst,  to  State  Auditor  was  handed  me  for  reply. 
Tou  ask:  (1)  "Whether  the  chapter  (section  37,  c.  6,  Laws  1877)  is  or  is  not  repealed 
by  act  last  above  referred  to."  Section  22,  c.  10,  Laws  1881.  (2)  "Whether  I 
shall  allow  redemption  on  all  sales  made  while  the  act  was  in  force,  if  ifis  now  re- 
pealed, until  the  provisions  of  section  121,  c.  11,  Laws  1878,  have  been  complied 
with."  To  your  first  question  1  answer  yes.  Section  22  of  chapter  10,  Gen.  Laws 
1881,  expressly  repeals  the  section  referred  to.  To'your  second  question  I  answer, 
no.  By  the  repeal  of  section  37,  c.  6,  Laws  1877,  there  is  no  longer  any  authority 
for  you  to  issue,  or  for  the  purchaser  to  cause  to  be  Issued,  any  notice  of  the  expi- 
ration of  redemption.  No  notice,  therefore,  could  be  issued  or  served.  If  no  notice 
call  be  Issued  or  served,  and  you  are  to  allow  redemptions  until  notice  is  issued 
and  served,  it  would  follow  that  there  would  be  no  limit  to  the  time  of  redemption. 
I  do  not  think  that  the  section  referred  to  conferred  any  such  vested  right  upon 
the  tax-payer  as  would  prevent  the  repeal  of  the  law.'  It  will  be  observed  that  no- 
tice is  not  to  be  served  upon  the  owner  of  the  land,  but  upon  the  person  in  whose 
name  it  was  assessed.  Again,  the  notice  was  not  required  when  the  land  was  bid 
in  by  the  State.  I  am  of  the  opinion,  therefore,  that  by  the  repeal  of  this  section 
the  right  to  redeem,  in  the  cases  covered  by  it,  was  taken  away. 

June  23d,  1881.  W.  J.  HAHN,  Atty.  Gen. 


H.  A.  Eckholdt,  Esq.,  County  Attorney,  Olmsted  Co. : 

Deab  Sie:  You  ask,  "Is  an  Assessor  who  performs  his  duties  under  section  80, 
0.  6,  Gen.  St.  1878,  entitled  to  compensation  for  said  work  under  section  79  of  said 
chapter  6,  or  as  prescribed  by  section  86,  c.  10,  of  said  statutes?"  I  answer:  As 
prescribed  by  section  86,  c.  10.  By  section  80,  c.  6,  it  is  made  a  part  of  his  duty  as 
Assessor  to  furnish  the  statistics  therein  provided  for.  The  duty  of  obtaining  and 
reporting  such  Information  is  clearly  Imposed  upon  him  by  that  section .  He  is 
under  just  as  much  obligation  to  perform  this  service  as  any  other  that  the  law  im- 
poses upon  him.  He  does  it  as,  and  in  the  course  of  the  performance  of  the  funp- 
tlons  of  his  office  of.  Assessor,  and  it  is  done  at  the  same  time  he  makes  his  assess- 
ment. Section  86,  c.  10,  aforesaid,  provides  that  he  shall  receive  for  his  services  two 
dollars  per  day  while  engaged  in  the  performance  of  his  duties  as  such  Assessor. 
This  is  made  a  part  of  his  duties.  Section  79,  c.  6,  aforesaid,  refers,  in  my  opinion, 
not  to  the  performance  of  such  ordinary  and  usual  official  services,  but  to  extraor- 
dinary and  unusual  duties.  Should  the  Commissioner  of  Statistics  desire  any  other 
or  further  information  than  is  provided  for  in  section  80,  he  is  authorized  to  address 
either  "general  or  special  Inquiries"  to  the  officers  named  In  said  section,  and  for 
the  information  furnished  in  response  to  sucli  inquiries  compensation  is  to  be  al- 
lowed as  prescribed  in  section  79 ;  and  this  remuneration  is  to  be  paid  by  the  county. 

July  1st,  1881.  W.  J.  HAHN,  Atty.  Gen. 
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Benedict  Howard,  Esq.,  County  Attorney,  Clay  County: 

Dear  Sir:  Your  favor  received.  Assuming  that  tlie  redistricting  of  your 
county,  and  the  increasing  of  the  number  of  Commissioners  from  three  to  five,  has 
been  legally  made,— in  reference  to  which  I  express  no  opinion, — then  the  opinion  of 
the  late  Judge  Cornell,  given  when  Attorney  General,  a  copy  of  which  I  inclose, 
will  give  you  a  part  of  the  information  desired.  This  opinion  was  followed  and 
approved  by  both  Gen.  Wilson  and  Gen.  Start.  The  old  Board  hold  their  offices 
and  perform  their  duties  just  as  before  until  the  next  general  election.  Then  an 
entire  new  Board  are  to  be  elected.  In  other  words,  the  redistricting  does  not 
take  effect,  so  far  as  the  incumbents  of  the  office  are  concerned,  until  after  the  next 
general  election.  The  redistricting  the  county  in  this  case  operates  in  the  same 
way  as  a  new  legislative  apportionment  operates  in  the  State  at  large.  It  does  not 
ipso  facto  legislate  the  incumbents  out  of  office,  but  shortens  the  term  of  some  of 
the  Commissioners. 

July  1st,  1881.  ,  W.  J.  HAHN,  Atty.  Gen. 

Greo.  L.  Cheadle,  Esq.,  Reg.  Deeds,  Le  Sueur  Co. : 

Dear  Sir:  You  ask,  "Is  it  lawful  for  me  to  receive  and  place  upon  the  recep- 
tion books  in  my  office  deeds  that  are  not  transferred  by  the  Auditor?"  I  under- 
stand your  question  to  refer  to  the  certificate  of  the  Auditor  as  to  taxes.  If  I  am 
correct,  this  is  absolutely  necessary.  Section  106,  p.  241,  Gen.  St.  1878,  requires 
one  of  two  forms  of  certificate  to  be  made  by  the  County  Auditor  before  a  deed 
can  be  recorded,  viz.,  "taxes  paid  and  transfer  entered,"  or  "taxes  paid  by  sale  of 
land  described  within."  When  either  of^ these  certificates  is  placed  on  a  deed  by 
the  County  Auditor,  such  deed,  so  far  as  this  question  is  concerned,  is  entitled  to 
be  recorded. 

July  1st,  1881.  W.  J.  HAHN,  Atty.  Gen. 

Hon.  A.  B.  McGill.  Ins.  Com.: 

DearSir:  Youask:  (1)  AreDirectorsof  a  town  mutual  insurance  company  who 
are  elected  by  the  members  casting  one  vote,  and  not  a  vote  for  each  $200  of  insur- 
ance, legally  elected  ?  Each  member  is  entitled  to  one  vote  for  every  $200  of  insur- 
ance he  may  be  carrying,  but  I  know  of  no  reason  why  he  should  be  compelled  to 
cast  all  the  votes  he  is  authorized  to  cast.  Were  he  to  make  the  offer  and  all  votes 
but  one  refused,  a  very  different  question  would  be  presented.  (2)  Can  a  non-resi- 
dent of  a  town  or  towns  in  which  such  an  insurance  company  is  located,  and  who 
does  not  reside  in  an  adjoining  town,  legally  hold  an  office  in  the  company,  and  es- 
pecially that  of  Secretary?  I  answer,  no.  By  section  351,  p.  441,  Gen.  St.  1878, 
non-residents  who  own  property  in  any  town  in  which  such  insurance  company  is 
authorized  to  do  business,  may  become  members  of  such  association ;  but  it  is  pro- 
vided that  "it  shall  not  be  lawful  for  such  non-resident  to  become  a  director  of  said 
company  unless  he  be  at  the  time  of  such  membership  a  resident  of  a  town  adjoin- 
ing the  town  or  towns  in  which  said  company  has  been  formed."  Section  339,  p. 
439,  Gen.  St.  1878,  authorizes  the  Directors  to  "choose  one  of  their  number  Presi- 
dent and  one  Secretary."  If  he  cannot  legally  be  chosen  a  Director,  it  follows  that 
he  cannot  be  elected  Secretary.  (3)  Are  the  acts  of  a  Secretary  who  has  been  thus 
illegally  elected  binding  on  the  company  ?  I  answer,  yes.  He  is  de  facto  Secretary, 
and  his  acts  as  such  bind  the  corporation  in  all  cases  as  regards  persons  unaware 
of  the  illegality  of  his  appointment,  and  would  in  many  cases  bind  it  even  where 
the  person  dealing  with  the  company  had  knowledge  of  the  facts.  Green's  Brice's 
Ultra  Vires,  522. 

July  1st,  1881.  W.  J.  HAHN,  Atty.  Gen. 
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■George  H.  Wilson,  Esq.,  County  Attorney,  Wobles  Co. : 

Dear  Sir:  Your  favor  submitting  affidavit  of  Peter  Thompson,  asking  to  have 
•certain  taxes  by  hiiu  paid,  refunded,  has  been  duly  considered.  It  seems  too  clear 
for  argument  that  the  payment  of  the  taxes  in  this  case  was  purely  voluntary,  and 
therefore  no  recovery  can  be  had.  For  aught  that  appears,  it  falls  far  below  the 
oase  of  Smith  vs.  Schroeder,  15  Minn.  35.  Besides,  I  do  not  know  of  any  authority 
under  the  present  tax  law  for  the  County  Commissioners  to  refund.  Section  119,  c. 
11,  Gen.  St.  1878,  is  the  present  law,  as  I  understand  it,  in  reference  to  all  matters 
of  grievance  relating  to  taxation.  By  this  action,  the  Board  and  County  Auditor 
forward  a  statement  of  the  facts,  with  a  favorable  recommendation,  to  the  State  Au- 
ditor. It  is  left  with  him  to  decide.  The  authority  of  the  County  Commissioners 
over  such  matters  is  governed  and  regulated  by  the  statutes.  Unless  some  power 
can  be  found  in  the  statute  which  authorizes  them  to  refund,  they  cannot  legally 
do  so. 

July  6th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  O.  P.  Whitcomb,  State  Auditor : 

Dear  Sir:  The  application  made  to  you  by  Emory  Clark  to  cancel  the  taxes  of 
1877,  1878,  1879,  and  1880  on  a  certain  lot  in  the 'village  of  Worthington,  "and  to 
satisfy  the  tax  judgment  entered  for  the  taxes  of  1877,  pursuant  to  the  provisions 
of  section  97,  as  amended,"  by  chapter  10,  Gen.  Laws  1881,  together  with  the  cer- 
tificate of  J.  H.  Drake,  Esq.,  Land  Commissioner  of  the  Sioux  City  &  St.  Paul 
"Eailroad  Company,  and  referred  by  you  to  me,  has  been  duly  considered.  The  right 
to  have  the  relief  furnished  by  said  section  97  "is  limited  to  the  cases  provided  in 
this  section,"  and  the  petitioner  must  "bring  himself  strictly  within  its  provisions 
before  he  is  entitled  to  any  relief."  Op.  Atty.  Gen.  Start,  May,  1880.  In  this  case 
the  petitioner  falls  far  short  of  bringing  hiinself  strictly  within  the  provisions  of 
this  section.  The  claim  arises,  if  at  all,  under  the  first  proviso  of  said  section,  viz.: 
"That  when  lands  have  been,',  sold  for  taxes,  the  title  to  which  at  the  time  such  tax 
was  levied  thereon  was  in  *  *  *  any  railroad  company  and  not  subject  to 
taxation,  upon  the  presentation  to  the  County  Auditor  of  the  certificate  *  *  * 
of  the  proper  officer  of  the  railroad  company,  approved  by  the  State  Audita?-,  show- 
ing the  amount  paid  on  such  sale,  an^  for  subsequent  taxes  levied  prior  to  such 
wAvjov  s^iX^shaXlh^  refunded  to  the  tax  purchaser,  *  *  *  with  interest."  It 
will  not  be  claimed  for  a  moment  that  the  case  is  covered  by  the  foregoing.  It  does 
not  appear  that  this  land  was  sold  for  taxes,  and,  of  course,  no  "amount  paid  on 
such  sale"  appears,  and  therefore  there  could  be  no  amount  refunded.  Immedi- 
ately following  the  above-quoted  portion  of  the  first  proviso  is  this:  "And  if  such 
lands  were  hid  in  hy  the  State  of  Minnesota,  the  State  Auditor  shall  cancel  such 
sale  and  satisfy  the  tax  judgment."  As  I  said  before,  it  does  not  appear  that  this 
lot  was  ever  sold  for  taxes,  and  it  is  only  when  land  is  "bid  in  by  the  State  of  Min- 
nesota" that  you  are  authorized  by  this  section  to  cancel  "such  sale"  or  "satisfy 
the  tax  judgment."  I  have  therefore  to  advise  you  that  on  the  papers  in  this  case 
submitted  to  me  you  are  not  authorized  to  satisfy  the  tax  judgment  referred  to, 
or  to  cancel  the  taxes  against  said  lot. 

July  6th,  1881.  W.  J.  HAHX,  Atty.  Gen. 


Hon.  O.  P.  WliitcoAib,  State  Auditor: 

Dear  Sir:  The  question  submitted  by  you  I  understand  to  be  this:  "Are  rail- 
road lands,  otherwise  exempt,  which  are  sold  on  contract,  to  be  assessed  at  their 
full  value?"  I  answer,  no.  My  predecessor.  Judge  Start,  in  an  opinion  dated 
July  7,  1880,  on  a  somewhat  similar  question,  held  "that  where  the  title  is  in  the 
railroad,  a  tax  against  the  fee  is  not  valid.  The  interest  of  the  purchaser  in  the 
land  and  his  improvements  should  be  taxed  as  personal  property. "  To  tax  the  fee 
-is  to  render  the  land  liable  to  a  judgment  in  rem.    If  the  provisions  of  the  law  are 
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complied  with,  under  and  by  virtue  of  this  judgment  the  land  can  be  sold  and  the 
title  of  the  railroad  company  be  divested  by  and  for  a  tax  with  which  it  was  never 
legally  chargeable.  If  the  land — the  fee — cannot  be  sold  and  title  conveyed  under 
the  tax  laws,  it  must  be  because  the  fee  cannot  be  taxed.  The  converse  of  this 
proposition  must  be  true  also — ^that  the  fee  cannot  be  taxed  because  it  cannot  be 
sold  or  conveyed  to  satisfy  such  tax. 
July  6th,  1881.  "W.  J.  HAHN,  Atty,  Gen. 

J.  L.  Higgins  Esq.,  County  Attorney,  Martin  Co.:, 

Deak  Sir:  Mr.  Lane  has  already  referred  you  to  an  opinion  given  by  me  on  the 
per  diem  of  County  Commissioners.  Under  chapter  52,  Laws  1881,  I  think  the 
Commissioners  are  entitled  to  mileage  as  follows:  Ten  cents  per  mile  for  attend- 
ing meetings  of  Board ;  not,  however,  to  exceed  six  sessions  in  any  one  year.  In 
addition  to  this,  when  any  County  Commissioner  is  actually  employed  in  the  busi- 
ness of  the  county  by  order  of  the  Board,  he  is  entitled  to  ten  cents  per  mile  for 
every  mile  traveled  in  the  performance  of  such  duty.  He  may,  therefore,  when 
the  facts  justify  it,  receive  mileage  for  six  sessions,  and  also  for  any  distance  he 
may  necessarily  travel  in  performing  the  duty  named  in  the  first  proviso  of  said 
chapter  52.  The  mileage  is  entirely  separate  and  distinct  from  the  per  diem,  and 
should  not  and  cannot  be  embraced  in  or  form  a  part  of  the  gross  amount  of  the 
same. 

July  13th,  1881.  '  W.  J.  HAHlSr,  Atty.  Gen. 


School  Board,  Dist.  29,  Dakota  Co. : 

Gentlemen:  Tour  favor  received.  Section  212,  p.  156,  Gen.  St.,  prescribes  the 
duties  of  County  Attorneys.  As  you  will  see,  it  is  no  part  of  his  duties  to  advise 
school-district  oflSpers.  For  the  services  named  he  would  be  entitled  to  the  same 
fees  as  if  performed  at  request  of  a  private  individual. 

July  13th,  1881.  W.  J.  HAHK,  Atty.  Gen. 


E.  B.  Basford,  Esq.,  County  Auditor,  Winona  Co. : 

Deae  Sik:  Your  favor  twelfth  inst.,  submitting  for  my  consideration  and  opin- 
ion nine  questions,  received.  I  will  proceed  to  answer  them  in  the  order  in  which 
they  are  asked. 

First.  "Are  County  Commissioners  of  Winona  county  entitled  to  more  than  35 
days  pay  in  one  yeari"'  I  answer  unhesitatingly,  no.  The  compensation  pro- 
vided for  county  commissioners  in  your  county  is  contained  in  chapter  244,  Sp. 
Laws  1878.  This  act  specifically  and  unequivocally  states  that  "no  county  com- 
missioner shall  receive  pay  for  more  than  35  days  *  *  *  in  each  year. "  Noth- 
ing can  be  plainer.    No  room  is  left  for  conjecture. 

Second.  "Suppose  35  days  are  consumed  in  session  work,  are  they  entitled  to  $3 
per  day  for  services  in  looking  after  roads,  poor,  or  any  other  busin  ess  for  the  county, 
in  addition  to  the  35  days  session  work?"  I  again  answer,  no.  They  are  to  "re- 
ceive $3  per  day  for  each  day  they  are  necessarily  employed  in  transactiriff  the 
county  husiness  of  said  county, "  and  the  limit  of  35  days  clearly  applies  to  the 
transaction  of  the  county  business,  and  not  simply  to  the  sessions  of  the  Board. 
When  "looking  after  roads"  they  are  transacting  the  county  business. 

Third.  "Are  they  entitled  to  pay  for  use  of  their  own  teams  while  on  duty  look- 
ing after  roads,  poor,  or  any  other  business  for  the  county?"  They  are  not,  in  my 
opinion.  County  Commissioners  can  only  receive  such  pay,  and  for  such  services, 
as  the  law  prescribes.  No  man  is  obliged  to  accept  any  public  oflice.  When  he 
does,  he  accepts  it  with  such  duties  and  such  emoluments,  and  no  other,  as  the  law 
attaches  to  such  office.  If  no  compensation  is  provided,  none  can  be  paid.  I  know 
of  no  provision  for  use  of  teams. 
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Fourth.  "Are  they  entitled  to  mere  mileage  for  any  services  except  going  to  and 
from  sessions  of  the  Board?"  I  answer,  no.  The  chapter  referred  to  provides  that 
they  shall  be  allowed  "six  cents  per  mile  for  every  mile  traveled  in  going  and  return- 
iug  from  the  meetings  of  the  county  hoard  of  said  county  in  the  discharge  of  any  offi- 
cial duty."  As  will  be  seen  by  this  provision,  it  is  only  in  going  to  and  returning 
from  a  meeting  of  the  Board  that  mileage  is  to  be  allowed.  It  necessarily  follows 
that  pay  for  any  other  distance  they  may  be  compelled  to  go  in  the  discharge  of 
official  duty  cannot  be  allowed. 

This  also  answers  your  fifth  inquiry. 

Sixth.  "Can  any  one  or  more  Commissioners  oversee  road  work  or  other  work 
by  and  with  consent  or  knowledge  of  the  Board,  and  receive  $3  per  day  for  same?" 
If,  when  doir"  so,  they  are  "necessarily  employed  in  transacting  the  county  busi- 
ness of  said  '  >ity,"  I  can  see  no  reason  why  they  cannot:  provided,  however,  that 
services  so  p^^formed  are  to  be  counted  as  a  part  of  the  35  days  for  which  compen- 
sation is  allowed  them.  When  that  time  is  exhausted  no  compensation  can  be  paid 
them  for  any  service  as  County  Commissioner.  If  by  this  question  you  mean, 
however,  the  appointment  of  one  of  the  County  Commissioners,  by  the  Board,  to  a 
position  of  overseer  of  the  work  referred  to,  and  that,  while  acting  in  that  capacity, 
he  is  not  to  be  regarded  as  performing  any  duty  as  County  Commissioner,  then 
section  124;  p.  140,  Gen.  St.  1878,  would  prohibit  such  appointment,  and  render  the 
payment  of  any  compensation  therefor  illegal. 

Seventh.  "Has  the  County  Auditor  authority  to  draw  orders  upon  the  Treasurer 
in  favor  of  any  Commissioner  for  labor  or  services  outside  of  session  work,  or  in 
excess  of  35  days  in  one  year,  even  if  claims  for  such  excess  are  approved  by  the 
Board  in  session?"  I  think  not.  Section  100  of  chapter  8,  G-en.  St.  1878,  as 
amended  by  chapter  52,  Gen.  Laws  1881,  in  spirit,  at  least,  prohibits  the  County 
Auditor  from  doing  so.  It  is  true  that  this  section  says  "the  pay  and  traveling 
fees  prescribed  in  this  section;"  but  the  clause  in  that  section  which  says  that 
"tliis  act  shall  not  affect  the  pay  and  traveling  fees  of  the  Commissioners  of  any 
county  whose  pay  and  fees  are  now  provided  for  by  a  special  law  regulating  the 
same,"  would  seem  to  indicate  that,  except  as  to  pay  and  traveling  fees,  the  section 
should  apply  to  aU  County  Commissioners.  But,  however  this  may  be,  it  seems  to 
me  clear  that  the  County  Auditor  should  refuse  to  make  himself  a  party,  directly 
or  indirectly,  to  the  payment  of  an  illegal  claim. 

Your  eighth  question  has  been  sufficiently  answered  by  what  I  have  already  said. 

Ninth.  "Are  the  Commissioners  entitled  to  S3  per  day  and  mileage,  as  a  Board 
of  Equalization,  outside  and  independent  of  the  35  days  as  County  Commission- 
ers?" Not  unless  some  specific  provision  can  be  found  allowing  it.  I  do  not  know 
of  any  such  provision. 

July  13th,  1881.  W.  J.  HAHIf,  Atty.  Gen. 


Lyman  B.  Everdell,  Esq.,  County  Attorney,  Wilkin  Co. : 

Dear  Sir:  Tou  ask:  (1)  "Is  a  person  summoned  and  attending  as  a  juror  at  a 
Coroner's  inquest  entitled  to  mileage?"  I  think  not.  Section  30,  p.  782,  Gen.  St. 
1878,  fixes  the  pay  of  a  juror,  in  such  cases,  at  one  dollar  per  day.  Nothing  is  said 
as  to  mileage,  and  this  was  evidently  left  out  because  the  Legislature  did  not  de- 
sign that  he  should  receive  any.  (2)  "Can  any  '  expert  fee '  be  allowed  a  witness 
at  such  inquest?"  Except  the  expert  be  a  "physician  called  by  a  Coroner  to  make 
any  professional  post  mortem  examination,"  (section  13,  p.  778,)  no  expert  fee 
can  be  allowed.  It  is  only  on  the  allowance  of  the  District  Judge  that  such  fee 
(except  as  provided  in  section  13,  p.  778)  can  be  paid.  Section  8,  p.  774.  As  to 
physicians  the  question  is  somewhat  doubtful,  but  I  am  inclined  to  the  opinion 
that  under  said  section  18,  p.  778,  a  fee  of  six  dollars  per  day  and  mileage  could  be 
allowed  him  if  called  by  the  Coroner  for  the  purpose  named  in  that  section.  He 
is  to  receive  mileage  to  and  from  the  place  of  "holding  such  inquest  or  examina- 
tion. "   In  the  same  section,  in  providing  for  the  Coroner's  fees,  the  same  language  is 
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used.  This  would  seem  to  indicate  that  the  design  was  to  cover  the  time  consumed 
by  him  in  making  the  post  mortem  examination,  and  also  in  attendance  upon  the 
inquest.  (3)  "From  what  point  should  a  juror's  mileage  (District  Court)  be  com- 
puted,—his  residence,  or  place  where  summoned  ?"  From  his  residence.  It  is  from 
there  he  is  supposed  to  travel.  Section  30,  p.  782,  allows  the  mileage  fee  "for  each 
mile  traveled  in  going  to  and  returning  from  the  said  court. "  This  can  only  mean 
from  his  residence.  (4)  "Can  the  Auditor  issue  a  warrant  on  the  Coroner's  certifi- 
cate for  the  Coroner's  fees?"  He  cannot.  Section  141,  p.  143,  Gen.  St.  1878,  as 
amended  by  chapter  13,  p.  27,  Gen.  Laws  1879,  provides  that  "no  claims  against 
the  county  shall  be  paid  otherwise  than  upon  the  allowance  of  the  County  Commis- 
sioners upon  the  warrant  of  the  Chairman  of  the  Board,  or  except  in  those  cases  iu. 
which  the  precise  ammmt  is  fixed  by  law,  or  is  authorized  to  be  fixed  by  some  other 
person  or  tribunal."  The  "precise  amount"  the  Coroner  is  to  receive  is  not  fixed 
by  law;  and  the  only  "person  or  tribunal"  authorized  to  "fix  the  same"  is  the 
County  Board.  The  amount  he  is  to  receive  depends  upon  the  services  he  has  ren- 
dered, the  rate  alone  being  fixed  by  law.  Hence,  such  a  claim  must  be  verified, 
and  allowed  by  the  Board  the  same  as  any  other  demand. 
July  15th,  1881.  W.  J.  HAHS7,  Atty.  Gen. 


E.  P.  Freeman,  Esq.,  County  Attorney,  Blue  Earth  County: 

Deab  Sir:  Yours  of  the  fourteenth  received.  Mr.  Book  waiter's  question  wasr 
"In  case  the  County  Commissioners  alter  a  county  road  and  allow  damage,  is  the 
county  held  for  the  damage,- or  is  the  township  wherein  the  road  altered  is  located, 
held  for  payment  of  the  damage  allowed?"  On  examination  of  the  matter  1  am  still 
more  strongly  of  the  opinion  that  the  answer  lay  in  the  provision  of  law  that  "all 
damages  sustained  by  reason  of  laying  out  or  altering  any  county  road  shall  be 
*  *  *  paid  by  the  county, "  to  which  I  referred  him.  Section  53,  p.  262,  Gen. 
St.  1878.  This  is  made  entirely  clear  by  the  amendment  to  section  63,  p.  264,  en- 
acted last  winter,  (chapter  26,  p.  45,  Gen.  Laws  1881,)  which  provides  that  "in  no 
case  shall  any  town  be  compelled  to  pay  any  damages  that  may  be  awarded  in  lay- 
ing out,  altering,  or  discontinuing  any  county  road."  Whatever  may  have  been 
the  decision  of  Judge  McDonald  prior  to  this  amendment,  it  is  not  at  all  probable 
that  he  or  any  other  judicial  oflicer  would  now  hold  that  towns  were  lia;ble  to  pay 
the  damages  assessed  by  the  County  Board  for  laying  out  or  altering  a  county  road. 
The  different  kinds  of  roads  referred  to  in  the  statute  are  State,  District,  County, 
and  Town,  and  though,  as  to  the  matter  of  working  and  keeping  in  repair,  the  duty 
devolves  on  the  respective  road  districts  through  which  tliese  run,  yet,  as  to  dam- 
ages to  be  paid  for  establishing  them,  the  corporations  through  which  they  respect- 
ively run,  and  by  whose  authority  they  were  laid  out,  are  liable;  that  is  to  say,  in 
case  of  State  and  District  roads,  the  several  counties  through  which  they  run  bear 
this  expense.  Section  55,  p.  263,  as  to  State  roads ;  section  78,  p.  267,  as  to  District 
roads.  In  case  of  County  roads, (which  are  those  laid  out  by  County  Commissioners 
through  two  or  more  towns,)  the  damages  are  paid  by  the  county  in  which  they 
lie,  (section  53,  p.  262;)  and  in  case  of  Town  roads,  (which  are  roads  laid  out  by  the 
Town  Supervisors,)  by  the  towns  in  which  they  are  situated.  Section  63,  p.  264. 
There  is  no  diflBculty  in  reconciling  the  different  provisions  of  the  statute,  if  these 
distinctions  are  kept  in  view.  Chapter  26,  p.  45,  Gen.  Laws  1881,  so  far  from  be- 
ing a  repeal  by  implication,  or  otherwise,  of  section  63,  p.  264,  Gen.  St.  1878,  is,  by 
express  reference  to  it,  an  amendment  thereof ;  and  the  last  clause  of  the  amend- 
ment above  quoted  clears  up  any  doubt  which  may  have  heretofore  existed  on  the 
question  presented  by  Mr.  Bookwalter. 
July  18th,  1881.  W.  J.  HAHN,  Atty.  Gen. 
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M.  E.  Mullen,  Esq.,  Judge  of  Probate,  Watonwan  Co, : 

Deak  Sir:  Tours  of  twelfth  inst.  to  State  Auditor  has  been  referred  to  this  of- 
fice for  reply.  Tou  state  that  one  Moe  purchased  school  lands  and  held  a  certificate 
therefor  at  the  time  of  his  death,  which  occurred  sometime  afterwards,  and  before 
a  patent  issued;  that  his  father  is  his  heir,  and  there  are  no  debts,  "so  that  the 
opening  of  administration  is  not  necessary,  and  Peter  Moe,  the  father,  has  sold  the 
land,"  and  wishes  the  patent  issued  to  his  assignee,  and  you  ask  what  evidence  is 
required  for  this  purpose.  The  Land  Commissioner  has  always  required,  in  case  of 
the  death  of  the  holder  of  a  certificate  of  purchase  of  school  lands,  the  decree  of  dis- 
tribution of  the  Probate  Court  as  the  best  and  only  competent  evidence  as  to  who 
is  entitled  to  the  certificate  and  patent,  and  there  are  no  apparent  reasons  for  a  de- 
parture from  the  rule  in  this  case.  Administration  is  necessary  in  order  to  judi- 
cially determine  the  very  facts  which  you  say  render  it  unnecessary;  namely,  that 
the  interest  in  the  land  is  not  necessary  to  be  sold  to  pay  debts,  and  that  the  father 
is  the  only  heir.  The  Probate  Court  has  exclusive  jurisdiction  of  these  questions, 
and  is  the  only  one  which  can  determine  them.  When  it  does  so,  the  State  Land  Com- 
missioner would  be  authorized  to  act  on  that  determination,  and  not  until  a  copy, 
duly  certified,  of  the  final  decree  of  distribution  is  furnished,  can  a  patent  be  prop- 
erly issued  to  the  party  or  his  assignee. 

July  20th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Messrs.  C.  F.  Washburn  &  Co.: 

Gentlemen:  Tou  ask  "whether  County  Treasurers  are  obliged  by  the  law  of 
last  winter  to  deposit  county  funds  in  bank,  if  there  is  a  bank  in  the  county,  or  is 
it  discretionary  with  them  to  do  so,  or  not?"  I  think  a  County  Treasurer  is  only 
required  to  so  deposit  when  the  bank  or  bankers  shall  l^e  designated  by  the  Board 
of  Auditors,  as  specified  in  chapter  124,  Laws  1881. 

August  16th,  1881.  W.  J.  HAH2T,  Atty.  Gen. 


Henry  Bordewick,  Esq.,  County  Auditor,  Yellow  Medicine  County: 

Dear  Sir:  Tour  favor  received.  I  think  two  separate  notices  should  be  given 
of  tax  sales  this  year, — one  of  regular  annual  sale,  the  other  of  forfeited  sale.  The 
time  when  the  latter  would  take  place  might  be  stated  as  "immediately  following 

the  sale  of  land  for  taxes  of  1880,  which  will  commence  on  the day  of , "  etc. 

August  16th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


J.  M.  Van  Sehaack,  Esq.,  Co.  Aud.,  Bed  wood  Co.: 

Dear  Sir:  Tour  favor  to  State  Auditor  has  been  handed  me  for  reply.  The 
Bond  Case  has  delayed  the  matter.  I  do  not  see  how  you  could,  under  the  law, 
permit  a  redemption  of  a  part  of  a  tract  of  land  sold  for  taxes.  Eedemption  is  a 
privilege  accorded  by  the  State,  and  a  person  can  only  avail  himself  of  this  privilege 
by  pursuing  the  statutes.  Section  90,  p.  238,  Gen.  St.  1878,  provides  how  and  on 
what  terms  such  redemption  may  be  effected.  "The  amount  for  which  the  sum 
was  bid  in, "  with  interest,  etc.,  is  to  be  paid,  not  part  of  such  amount.  Tou  have 
no  authority  to  apportion  such  amount.     [Affirmed,  28  Minn.  328.]  • 

August  16th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Lyman  B.  Everdell,  Esq.,  County  Attorney,  Wilkin  County : 
Dear  Sir:    The  Bond  Case  has  delayed  my  answering  your  favor  of  July  29th. 
To  your  first  question,  viz.,  "Can  the  Board  of  County  Commissioners  legally  al- 
low themselves  compensation  for  services  performed  by  them  as  a  '  Bridge  Com- 
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mittee,'  in  excess  of  the  number  of  days  allowed  for  Commissioners'  services  hj 
statute?"  I  answer,  no.  Section  100,  p.  137,  Gen.  St.  1878,  as  amended  by  Gen. 
Laws  1881,  expressly  provides  that  County  Commissioners  shall  only  receive  pay 
for  not  to  exceed  25  days  for  committee  work  and  all  other  services. 

To  your  second  question,  viz.,  "In  case  such  bill  is  audited  and  allowed  by  the 
Commissioners,  should  the  Auditor  attest  it?"  I  say,  I  think  nor.  The  statutes  of 
1881  make  the  Auditor  liable  for  signing  any  order  In  excess  of  the  pay  therein 
provided.  He  would  not  be  warranted  in  signing  any  order  for  a  known  illegal 
purpose. 

To  your  third  question,  viz.,  "Is  the  Treasurer  warranted  in  paying  an  order  or 
warrant  which  is  illegal  on  its  face;  that  is,  when  it  shows  on  its  face  that  it  is  a 
claim  not  warranted  by  law?"  I  reply,  clearly  not.  A  warrant  ill^gal  on  its  face 
is  the  same  as  no  warrant  at  all. 

To  your  fourth  and  fifth  questions,  viz.,  "Can  the  Board  of  County  Commission- 
ers legally  order  the  Auditor  to  witlihold  a  portion  of  the  salary  of  an  oflScer,  such 
salary  being  fixed  annually,  for  an  alleged  failure  to  perform  some  duty,  or  should 
they  proceed  by  action  on  his  official  bond?  and,  in  case  such  an  order  is  made,  is 
the  Auditor  required  to  withhold  the  warrant  for  the  salary  of  such  officer,  or  is  he 
justified  in  so  doing?"  I  answer,  that  in  case  of  an  officer  whose  duties  are  pre- 
scribed by  law,  and  whom  tlie  County  Commissioners  have  no  authority  to  remove, 
they  would  not  be  justified  in  ordering  any  portion  of  his  salary  withheld,  nor 
would  the  Auditor  be  warranted  in  withholding  such  salary.  The  County  Com- 
missioners are  not  a  court,  and  if  they  have  any  right  to  declare  a  forfeiture  they 
must  be  able  to  put  their  hands  uj)on  some  clause  in  the  statutes  authorizing  it. 
The  official  bond  is  given  to  secure  the  county  against  any  damage  by  reason  of  a 
dereliction  of  duty.  He  is  just  as  much  entitled  to  his  day  in  court  as  a  private 
citizen. 

To  your  sixth  question,  viz.,  "If  an  illegal  claim  has  been  actually  paid  on  an 
Auditor's  warrant,  what  action  should  I  take?"  I  reply:  If  an  illegal  claim  is  al- 
lowed by  the  Board  of  County  Commissioners,  your  duty  in  the  premises  is  specified 
in  section  89,  p.  134,  Gen.  St.  1878.  You  should  promptly  take  an  appeal  to  the 
District  Court.  If  actually  paid,  the  course  for  you  to  pursue  will  depend  on  cir- 
cumstances. If  clearly  illegal,  the  Auditor,  and  if  illegal  on  its  face  I  think  the 
Treasurer,  would  be  liable.  Again,  when  your  Grand  Jury  meet,  have  the  court  call 
their  attention  particularly  to  the  matter,  have  them  investigate  it,  and,  if  war- 
ranted, an  indictment  against  the  guilty  parties  would  doubtless  exert  a  salutary 
influence  for  the  future,  at  least. 

August  17th,  1881.  W.  J.  HAHN",  Atty.  Gen. 


C.  C.  Gregg,  Esq.,  Co.  Aud.,  Lyon  Co.: 

Dear  Sir:  Your  favor  received,  but  an  answer  thereto  has  been  delayed  by  my 
engagement  with  the  Bond  Case. 

To  first  question,  viz.,  "What  rate  of  interest  is  charged  against  delinquent  lands 
after  10  per  cent,  penalty  is  added  on  June  1st,  from  that  time  and  until  date  of 
tax  sale  in  September  following?"  I  answer:  No  interest  is  to  be  charged.  The 
statute  is  silent  on  this  subject,  and  as,  without  a  provision  providing  for  it,  inter- 
est could  not  be  charged,  it  follows  that  none  can  be  added  to  the  amount  of  taxes 
and  penalty  which  makes  up  the  judgment.  Section  98,  p.  240,  Gen.  St.  1878, 
which  is  the  only  section  on  this  subject,  only  provides  for  interest  on  and  after 
judgment  sale. 

The  purport  of  your  second  question  I  do  not  fully  understand,  and  will  not, 
therefore,  answer  it  until  advised  further. 

To  your  last  question,  viz.,  "Does  the  delinquent  road  fund  reported  to  and  by 
road  overseer,  and  extended  by  Auditor  on  tax  list,  when  collected,  go  to  a  common 
town  fund,  or  can  each  road  district  claim  its  own  if  desired,  i.  e.,  all  money  col- 
lected in  its  own  territory?"  I  answer:  To  a  common  tovm  fund.    Section  28,  p. 
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258,  Gen.  St.  1878,  is  plain,  and  cannot  be  misunderstood.  It  in  substance  pro- 
vides that  it  shall  be  paid  to  the  Town  Treasurer,  and  shall  be  applied  by  the  Super- 
Tisors  in  the  construction  or  repair  of  roads  and  bridges. 

I  am  sorry  that  circumstances  have  prevented  an  earlier  reply.  No  excuse  is 
necessary  for  asking  the  questions.  I  am  always  ready  to  give  my  "guess"  to 
county  ofllcers  when  desired. 

August  17th,  1881.  W.  J.  HAHN",  Atty.  Gen. 


C.  E.  Crane,  Co.  Aud.,  Waseca  Co. : 

Dear  Sir  :  Tour  favor  to  State  Auditor  was  handed  me  for  answer,  but  has  been 
delayed  by  press  of  other  duties.  Tou  ask:  "(1)  Does  the  law  (chapter  52,  Gen. 
Laws  1881)  act  retrospectively,  and  am  I  to  consider  the  ofllcial  year  of  Commis- 
sioners as  commencing  on  the  first  day  of  January  last,  as  the  language  of  the 
amendment  seems  to  imply?  (2)  If  the  amendment  can  act  no  further  back  than 
Tebruary  28,  1881,  how  much  and  by  what  pro  rata  shall  I  allow  the  Commission- 
ers pay  for  the  remainder  of  the  official  year?  (3)  Is  a  Commissioner  acting  '  by 
order  of  the  Board  '  unless  the  Board  at  some  special  or  regular  session  has  passed 
an  order  in  due  form,  and  entered  such  order  in  the  minutes  of  their  proceedings, 
setting  apart  or  designating  by  name  each  Commissioner  to  some  special  work 
or  service?  And  (4)  in  this  light  will  the  following  order  entitle  the  Commis- 
sioner, acting  by  Us  authority  alone,  to  draw  pay  for  special  services  for  county 
performed  outside  of  regular  or  special  sessions,  viz.:  '  Ordered  that  each  Commis- 
sioner be  appointed  as  committee  on  extra  duties  in  his  respective  district?'  (6) 
Have  the  bills  of  County  Commissioners  for  services  for  which  they  are  legally -en- 
titled to  pay,  and  after  allowance  by  the  Board,  any  preference  over  other  biUs  to 
be  paid  as  soon  as  allowed,  and  before  the  expiration  of  tliirty  days?" 

First.  The  official  year  of  Commissioners  commences  January  1st.  Prior  to  this 
act  of  1881  County  Commissioners  were  only  allowed  pay  for  20  days  for  all  serv- 
ices. This  act  increases  the  time  under  certain  circumstances  to  25  days.  I  think 
it  should  receive  a  liberal  construction,  and  therefore  would  hold  that  it  applies  to 
the  year  1881.     This  disposes  of  your  second  question  also. 

Second.  A  Commissioner  is  not  acting  "by  order  of  the  Board"  unless  the  Board 
at  some  session,  by  order  or  resolution  entered  in  its  minutes,  assigned  him  to  the 
performance  of  some  business  of  the  county.  The  Board,  as  such,  can  only  act 
when  in  session,  and  a  record  of  their  proceedings  is  to  be  kept,  and  it  is  by  such 
record  that  their  action  is  to  be  verified.  I  doubt  whether  the  order  referred  to  by 
you  is  sufficient.  It  does  not  specify  the  character  of  such  duties,  and  I  do  not  see 
how  any  person  could  show  that  the  number  of  days  claimed  to  have  been  spent  in 
the  performance  of  "extra  duties"  was  not  in  fact  performed,  or  that  the  same, 
were  such  duties  as  might  be  performed  by  a  single  Commissioner,  or  were  such  as 
the  county  would  in  any  event  be  liable  for.  If  an  order  to  perform  "extra  duties" 
is  sufficient,  then  it  seems  to  me  a  bill  for  "extra  duties"  would  be  good.  It  is 
only  while  "employed  in  the  business  of  the  county"  that  a  Commissioner,  under 
the  law,  can  receive  pay  for  anything  outside  of  the  meetings  of  the  Board.  The 
order,  therefore,  ought  to  show  on  its  face,  by  specifying  the  particular  business 
which  such  Commissioner  is  ordered  to  perform,  that  it  is  "the  business  of  the 
county. " 

Third.  Bills  for  services  of  County  Commissioners  have  not,  under  the  law,  any 
preference  over  other  bills.  The  statute  makes  no  distinction,  and  I  know  of  no 
power,  except  the  Legislature,  that  can  interpolate  a  provision  making  such  pref- 
erence. The  same  reason,  also,  which  applies  to  other  bills  applies  equally  to  theirs. 
The  statute  says,  (section  89,  p.  134,  Gen.  St.  1878.)  "when  the  claim  of  awj/ person 
against  a  county, "  etc.  This  is  certainly  broad  and  specific  enough  to  include  the 
claims  referred  to. 

August  18th,  1881.  "W.  J.  HAHX,  Atty.  Gen. 
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J.  Ii.  Higgins,  Co.  Atty.,  Martin  Co.,  rairmont: 

Dear  Sir:    I  beg  your  pardon  for  the  long  delay  in  answering  your  favor  of  1 
July  16th.    I  have  thought  of  nothing  else  save  "those  bonds."    I  don't  see  how 
it  is  possible  for  the  County  Commissioners  to  direct  the  County  Treasurer  as  to 
the  order  in  which  county  orders  are  to  be  paid.    Section  147,  p.  149,  Gen.  St.  1878,  . 
as  amended  by  chapter  33,  Gen.  Laws  1879,  expressly  provides  that  county  orders 
and  warrants  "shall  be  entitled  to  preference  as  to  payment  according  to  the 
time  when  presented,  of  which  a  record  shall  be  kept  by  the  County  Treasurer."  i 
This  seems  to  be  imperative,  and  I  know  of  no  other  provision  which  in  any  way 
militates  against  this  construction. 

August  18th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


O.  J.  Wood,  Esq.,  Co.  Atty.,  Chippewa  Co.: 

Dear  Sir  :  I  have  been  so  intently  engaged  on  the  Bond  Case  that  all  letters  have 
necessarily  remained  unanswered.  You  ask  "whether  a  county  is  liable  for  the 
expense  incurred  by  a  Sheriff  in  recapturing  a  criminal  who  has  escaped  from  jail." 
The  statutes  are  silent  on  the  subject;  but,  if  such  escape  was  through  the  care- 
lessness or  negligence  of  the  Sheriii,  he  should  not  be  entitled  to  any  compensa- 
tion. Section  14,  p.  910,  Gen.  St.  1878,  which  makes  it  a  criminal  offense  to  neg- 
ligently suffer  a  criminal  to  escape,  makes  it  evident  that  in  such  case  he  would 
not  be  entitled  to  any  compensation  for  recovering  such  prisoner.  If,  however, 
such  escape  was  not  caused  by  the  Sheriff's  negligence, — ^if  he  was  without  fault 
in  the  matter, — I  am  of  the  opinion  that  he  would  be  entitled  to  mileage  for  the 
distance  actually  and  necessarily  traveled  by  liim  in  good  faith  while  engaged  in 
an  honest  effort  to  catch  the  criminal.  If  the  Commissioners  are  satisfied  that  the 
Sheriff  has  not  acted  within  the  above  rule,  they  should  disallow  his  bill,  or  reduce 
it  to  such  sum  as  he  is  legally  entitled  to  under  this  rule.  He,  however,  could  not 
hire  help  and  make  the  county  liable  for  the  same.  This  would  fall  within  the 
principle  of  the  rule  in  22  Minn.  73. 

I  fully  agree  with  you  on  the  matter  of  the  county  road  and  bridge  fund.  It 
should  not  be  levied  as  a  separate  tax;  but  I  think  22  Minn.  356,  clearly  holds  that, 
in  making  up  the  estimate  of  the  amount  required  to  be  raised  for  general  revenue 
fund,  the  Commissioners  are  authorized  to  include  in  such  estimate  a  given  amount 
supposed  by  them  to  be  necessary  for  that  purpose, — so  much  for  salaries,  so  mnch 
for  poor,  so  much  for  roads  and  bridges,  etc., — may  be  properly  set  out  in  the  record 
as  showing  how  the  gross  amount  of  revenue  is  arrived  at;  but  no  separate  and 
distinct  tax  should  be  levied  for  any  or  either  of  these  purposes.  A  gross  levy 
is  all  that  is  permitted.  Section  49,  p.  226,  Gen.  St.  1878,  however,  expressly 
limits  the  rate  per  cent,  that  they  are  authorized  to  levy  for  county  purposes,  and, 
of  course,  they  must  keep  within  this  limit. 

August  18th,  1881.  "W".  J.  HAHN,  Atty.  Gen. 


E.  E.  Luce,  Esq.,  Clerk  District  Court: 

Dear  Sir:  The  books  referred  to  in  section  229,  p.  163,  Gen.  St.  1878,  are  to  be 
procured  by  the  Clerk  at  the  expense  of  the  county.  The  Commissioners  are  re- 
quired to  procure  the  supplies  mentioned  in  section  110.  The  two  are  separate  and 
distinct.  In  my  opinion,  therefore,  the  books  referred  to  in  section  229  are  not  to 
be  deducted  from  the  amount  of  supplies  stated  in  section  110.  It  being  conceded 
that  the  books  are  necessary,  and  are  such  as  are  mentioned  in  section  229, 1  thinlc 
the  Commissioners  should  allow  for  same. 

August  23d,  1881.  "W.  J.  HAHN,  Atty.  Gen. 
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Hon.  W.  B.  Mitchell,  St.  Cloud,  Minn. : 

Deak  Sie:  Your  inquiry  as  to  whether  the  words  in  brackets  in  chapter  29, 
Laws  1879,  viz.,  "which  publication  shall  be  let  by  contract  to  the  lowest  bidder," 
is  a  part  of  that  law,  has  been  necessarily  delayed.  lu  my  opinion  they  are  not. 
To  enact  a  law  it  is  necessary  not  only  that  it  pass  the  two  Houses,  but  that  it  be 
approved  by  the  Governor.  This  law  was  only  approved  so  far  as  the  enrolled  bill 
is  concerned.  This  clause  was  not  in  that  bill,  and  was  therefore  never  approved. 
It  is  a  material,  substantive  clause,  which  would  not  be  supplied  by  intendment. 
Were  it  a  single  word  necessary  to  the  sense  of  a  sentence,  it  would  be  different. 

August  24th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


James  Hodgson,  Esq.,  Co.  Atty.,  Swift  Co.: 

Dear  Sir:  You  say,  in  1879  one  S.  was  elected  County  Attorney,  qualified, 
and  served  as  such  until  September,  1880,  when  he  resigned;  the  Commissioners 
appointed  one  in  his  place  until  the  November,  1880,  election,  when  a  successor 
was  elected  and  qualified;  and  ask  this  question,  viz.:  "Does  the  last-elected  attor- 
ney hold  for  two  years  from  his  election,  or  the  full  statutory  term,  or  is  he  only 
elected  to  fill  the  vacancy  caused  by  Mr.  Stewart's  resignation?"  I  answer,  to  fill 
the  vacancy.  Section  46,  p.  48,  Gen.  St.  1878,  provides  that  when  any  one  is  elected 
to  flU  a  vacancy  he  shall  "hold  the  same  during  the  unexpired  term  for  which  he 
was  elected,  and  until  his  successor  is  elected  and  qualified."  Section  11,  p.  166, 
same  statutes,  as  amended  by  chapter  53,  Gen.  Laws  1879,  provides  for  the  tem- 
porary filling  of  vacancies.  My  predecessor.  Judge  Start,  in  an  opinion  dated  Sep- 
tember 9,  1880,  with  reference  to  the  office  of  County  Treasurer,  says:  "The  pro- 
visions of  chapter  8,  §  144,  fixing  the  term  of  County  Treasurers  at  two  years, 
apply  only  to  cases  where  the  Treasurer  is  elected  for  the  regular  term,  and  not  to 
cases  where  he  is  elected  to  fill  a  vacancy. "  I  fully  agree  with  this  ruling.  The 
same  language  is  applicable  to  title  8,  c.  8,  p.  155,  relating  to  County  Attorneys. 

August  26th,  1881.  W.  J.  HAHX,  Atty.  Gen. 


Wm.  Morin,  Esq. : 

Dear  Sir:  You  favor  to  the  State  Treasurer  has  been  handed  me  for  reply. 
Your  question  in  substance  is  as  to  the  effect  of  the  Auditor's  certificate  on  a  deed 
that  "taxes  are  paid."  This  question  was  submitted  to  Attorney  General  Wilson, 
and  in  reply  he  said:  "As  the  law  stands,  I  am  quite  certain  that  the  courts  would 
hold  that  the  Auditor's  certificate  of  taxes  paid,  if  untrue,  would  not  operate  to 
discharge  the  taxes ;  *  *  *  that  the  party  injured  by  such  false  certificate  would 
have  a  remedy  by  action  against  the  oflicer. "  With  this  ruling  I  fully  concur.  Surely, 
this  certificate  could  be  no  more  efficacious  than  a  tax  receipt  from  the  Treasurer 
for  the  amount  of  tax  for  any  one  year.  Such  a  receipt,  I  apprehend,  would  be  open 
to  "contradiction  or  explanation  by  the  evidence  of  persons  having  personal  knowl- 
edge of  the  facts."  See  Jonstone  vs.  Scott,  11  Mich.  232;  Hammond  vs.  Haumer, 
21  Mich.  383;  Cooley,  Tax'n,  323,  and  cases  cited,  note  2. 

September  2d,  1881.  W.  J.  HAHN,  Atty.  Gen. 


H.  W.  Elms,  Esq.,  County  Auditor,  Mower  County: 

Dear  Sir:  You  ask  whether,  where  "land  is  contracted  by  a  railroad  company 
in  1874,  and  taxed  in  1875,  and  sold  for  taxes  for  1875  to  1880,  inclusive,  and  the 
contract  canceled  by  the  company  in  1881,  I  am  obliged  to  refund  the  money  paid 
by  the  purchaser,  or  are  the  certificates  good  against  the  land?"  Section  97,  p. 
240,  Gen.  St.  1878,  provides  when  and  under  what  circumstances  you  are  obliged 
to  refund  the  money.  It  is  only  when  the  sale  is  "declared  void  by  judgment  of 
court,"  stating  the  reasons  for  such  judment,  that  the  Auditor  is  authorized  to  re- 
fund.  Until  that  occurs  you  have  no  authority  to  act.    This  section  97  was  amended 
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by  chapter  10,  Laws  1881,  and  now  provides  how  such  judgment  may  be  canceled! 

and  sale  annulled.    In  the  case  put,  the  approval  of  the  State  Auditor  is  necessary,,, 

by  this  amendment.  | 

September  2d,  1881;  W.  J.  HAHN,  Atty.  Gen.    | 


C.  C.  Webster,  Esq.,  Co.  Aud.,  Goodliue  Co.: 

Dear  Sm:  Tours  of  27th  to  State  Auditor  was  handed  me  for  reply.  Ton 
say:  "There  are  several  parish  schools  in  this  city  [Red  Wing]  under  the  auspices 
of  different  churches.  Does  the  recent  decision  of  the  Supreme  Court  render  all 
such  exempt  from  taxation?  If  so,  what  action  is  necessary  to  have  such  taxes 
abated?"  There  is  no  doubt  that  under  the  Constitution  and  laws,  as  construed 
and  applied  by  the  Supreme  Court,  (In  re  Grace,  8  N.  W.  Rep.  761,)  such  schools 
are  exempt  from  taxation.  Taxes  which  may  have  been  assessed  thereon  may  be 
abated  in  the  manner  prescribed  in  section  119,  c.  11,  Gen.  St.  1878 ;  i.  e.,  "a  state- 
ment of  facts  in  the  case,"  and  favorable  recommendation  of  the  County  Commis- 
sioners and  Auditor,  submitted  to  the  State  Auditor.  After  judgment  and  sale  the 
proceeding  should  be  under  section  97,  as  amended  by  chapter  10,  Laws  1881. 

September  2d,  1881.  "W.  J.  HAHN,  Atty.  Gen. 


A.  H.  Yarns,  Esq.,  Wood  Lake,  Minn.: 

Deak  Sik:  Tours  of  seventh  inst.  received.  Tou  state  that  it  was  left  to  abide 
my  decision  on  the  point  whether  a  vote  in  your  district  meeting  "to  allow  the  Di 
rector  and  Treasurer  the  same  per  cent,  on  disbursements  as  the  Clerk  receives," 
under  the  law,  was  proper  and  legal.  I  decide  in  the  negative.  The  law  is  the 
place  to  look  for  the  compensation  of  public  oificers.  Unless  it  provides  for  it,  no 
compensation  can  be  voted  or  allowed  to  them,  and  whatever  compensation  is  pro- 
vided can  neither  be  increased  nor  diminished  except  by  a  change  in  the  law.  The 
power  to  fix  the  compensation  of  officers  of  school-districts  is  not  one  of  the  powers 
conferred  upon  the  voters  of  the  district,  and  hence  remains  in  the  Legislature. 
The  vote  was  not  within  their  jurisdiction,  and  is  therefore  void. 

September  13th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Jacob  Schwab,  Esq.,  Dist.  No.  2,  Anoka  Co.,  Minn. : 

Dbab  Sib:  Tours  of  fifth  inst.  received.  Tou  state  that  at  your  annual  school 
meeting,  without  any  previous  notice  being  given  of  such  purpose,  the  question  of 
changing  the  site  of  the  school-house  and  building  a  new  one  on  the  new  site  was 
voted  upon,  and  that  only  15  legal  voters  were  present,  while  the  whole  number  of 
legal  voters  in  the  district  would  exceed  45 ;  and  you  ask  whether  such  vote  was 
legal.  I  answer,  no.  Section  38,  c.  36,  Gen.  St.  1878,  p.  475,  provides  "that  at 
any  annual  meeting  the  legal  voters  present  may  act  upon  any  matter  properly  be- 
ipre  them,  except  the  raising  of  money  for  building  or  purchasing  a  school-house  or 
fixing  the  site  thereof,  although  it  has  not  been  particularly  set  forth  in  the  notice 
for  such  meeting. "  This  is  equivalent  to  providing  that  the  matters  here  excepted 
cannot  be  voted  upon  unless  they  have  "been  particularly  set  forth  in  the  notice 
for  such  meeting."  It  amounts  to  a  prohibition  against  any  action  upon  these  sub- 
jects where  notice  of  such  proposed  action  has  not  been  previously  given.  Again, 
by  subdivision  4,  §  19,of  said  chapter  it  is  provided  that  "the  site  of  a  school-house  shall 
not  be  changed,  after  having  been  designated,  unless  at  least  two-thirds  of  the  legal 
voters  of  the  district  vote  in  favor  of  such  change, "  (except  in  a  certain  contingency, 
where  a  majority  present  and  voting  may  change  the  site  to  a  more  central  loca- 
tion, which  does  not  appear  to  be  the  case  here.)  Under  this  provision  it  would  re- 
quire at  least  30  legal  voters  in  your  district  to  legally  change  the  site  of  the  school- 
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house.    The  vote  of  the  meeting  was  therefore  illegal  and  void,  if  the  facts  are  as 
stated  by  you. 
September  14th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


P.  T.  MeGuire,  Esq.,  Co.  Auditor,  Polk  Co.: 

'  Dear  Sm:  You  say:  "In  November,  1880,  our  County  Auditor  was  elected. 
He  died  last  spring.  I  was  appointed  his  successor  until  next  annual  election. 
Shall  my  successor  hold  office  for  one  or  for  two  years?"  I  answer,  until  the  first 
Monday  of  March,  1883.  Section  46,  p.  48,  Gen.  St.  1878,  provides  that  when  any 
one  is  elected,  to  fill  a  vacancy,  he  shall  "hold  the  same  during  the  unexpired  term 
for  which  he  was  elected,  and  until  his  successor  is  elected  and  qualified."  The 
term  of  your  predecessor  would  have  expired  at  the  time  above  indicated.  In  the 
fall  of  1882  an  Auditor  wiU  be  again  elected,  who  will  assume  the  duties  of  his 
office  in  March,  1883. 
September  15th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


P.  D.  O'Phelan,  Clerk  Diat.  No.  12,  Traverse  Co.: 

Dear  Sir:  Yours  of  the  ninth  inst.,  rec'd.  It  seems  a  controversy  exists  in  re- 
gard to  the  legality  of  certain  proceedings  at  your  annual  school  meeting.  The 
illegality  it  is  claimed  results  from  the  alleged  facts  that  the  Moderator  chosen  to 
preside  was  a  non-resident  of  the  district,  and  one  of  the  voters  present  did  not  re- 
side in  the  district,  and  hence  that  neither  was  qualified  to  vote  at  the  meeting.  I 
do  not  think  these  facts  would  vitiate  or  render  the  proceedings,  otherwise  regular, 
illegal.  The  duty  of  the  Moderator  is  simply  to  preside — to  keep  order  at  the  meet- 
ing; and,  so  far  as  the  validity  of  the  vote  is  concerned,  it  is  immaterial  whether 
he  is  a  duly-qualifled  voter  in  the  district  or  not.  It  has  been  held  by  the  Supreme 
Court  that  the  election  is  not  affected  by  the  fact  that  one  of  the  judges  of  election 
was  not  duly  qualified.  Taylor  vs.  Taylor,  10  Minn.  81,  84,  (Gil.  Ed.)  The  rule 
would  more  strongly  apply  to  the  case  of  a  de  facto  Moderator  than  to  a  judge  of  an 
election  who  was  not  qualified.  So  far  as  the  one  illegal  vote  is  concerned,  unless 
the  casting  of  it  would  change  the  result  from  what  it  would  have  been  without  it, 
the  whole  vote  would  stand  as  valid.  This  is  not  claimed  in  this  case.  The  meet- 
ing and  proceedings  thereat  were  therefore  legal  and  valid.  I  think  you  were 
wrong  in  assuming  it  to  be  illegal.  It  was  not  your  province  to  decide  the  question 
of  legality.  "That  was  a  question  for  judicial,  not  for  ministerial  officers, — a  ques- 
tion that  could  only  be  decided  by  a  court  that  could  call  in  witnesses,  hear  evi- 
dence, and  decide  questions  of  law  and  fact. "     Taylor  vs.  Taylor,  10  Minn.  83. 

As  to  your  duty  to  report  to  County  Superintendent,  I  refer  you  to  section  39,  school 
law ;  and  as  to  penalty  for  failure  of  duty,  to  sections  86,  87.  I  do  not  think  you 
were  justified  in  calling  a  special  meeting,  or  that  the, meeting,  if  held,  would  be 
legal,  or  the  proceedings  attempting  to  annul  those  of  the  annual  meeting  of  any 
validity,  except  as  to  subjects  duly  noticed. 

September  15th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


D.  Cameron,  Esq.,  La  Crescent,  Minn. : 

Dear  Sir:  Your  postal  received.  No  such  opinion  as  you  speak  of  was  given 
by  Gen.  Start,  but  Gen.  Cole  in  1862,  in  construing  the  same  provision,  sub- 
stantially, regarding  notice  of  annual  meetings  for  school-districts,  held  it  directory 
merely  so  far  as  the  election  of  officers  or  any  other  business,  except  that  which  the 
statute  requires  to  be  particularly  set  forth  in  the  call,  viz.,  the  raising  of  money 
for  building  or  purchasing  a  school-house,  or  fixing  or  changing  the  site  thereof. 
Hence,  that  the  meeting  is  legal  and  valid  for  any  of  the  purposes  except  those  above 
italicized,  without  any  notice  having  been  previously  given  or  posted.    See  pub- 
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lished  Op.  Attys.  Gen.  189.    I  fully  concur  in  this  view.    The  statute  itself  fixes 
the  time  of  the  annual  meeting,  and  notice  is  unnecessary,  except  for  the  purposes 
named. 
September  15th,  1881.  W.  J.  HAHK,  Atty.  Gen. 

His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota: 

Sir:  In  the  communication  submitted  by  your  Excellency  it  is  stated  that  the 
Commission  of  A.ppraisal  appointed  in  pursuance  of  the  award  made  by  the  Com- 
missioners, constituted  by  virtue  of  an  act  of  the  legislature  of  this  State  entitled 
"An  act  to  provide  for  the  appointment  of  Commissioners  to  settle  all  matters  of 
difference  of  the  State  of  Minnesota  with  Seymour,  Sabin  &  Co.,"  approved  March 
11,  1878,  "returned  the  old  engine,  not  now  in  use,  $4,500,"  and  the  opinion  of  ' 
this  office  is  asked  as  to  whether  there  was  any  authority  in  the  appraisers,  at  the 
appraisal  provided  for  by  said  aivard  in  the  spring  of  1881,  to  appraise  this  piece 
of  property.  I  answer:  There  was  no  such  authority,  in  my  opinion.  The  fifth 
subdivision  of  said  award  of  1878,  which  provides  for  the  purchase  by  the  State  of 
the  machinery,  engine,  etc,,  in  use  in  the  prison-shops,  divides  the  articles  to  be  so 
purchased  into  two  classes,  and  fixes  the  time  when  the  appraisal  of  each  separate 
■class  is  to  be  made  and  the  purchase  thereof  consummated.  By  this  subdivision, 
"the  engine,  boiler,  pumps,  and  attachments  thereto,  then  in  use  in  the  prison- 
shops,  and  in  good  order,"  were  to  be  appraised  and  taken  by  the  State  at  such  ap- 
praisal, "in  the  month  of  March,  1880."  By  the  same  clause  of  said  award  "all 
the  fixed  and  movable  machinery  belonging  to  them  and  then  in  use  in  the  said 
prison-shops  and  yard,  in  good  order  and  condition,  including  all  shafting  and  belt- 
ing for  driving  the  same,"  were  to  be  appraised  and  purchased  by  the  State,  "at 
the  termination  of  said  contract,  on  the  first  day  of  April,  1881."  It  will  be  seen, 
from  the  language  of  this  award,  that  the  "engine,  {not  engines,)  boiler,  pumps, 
and  attachments  thereto, "  were  to  be  separated  from  the  rest  of  the  machinery,  and, 
for  the  purposes  of  such  purchase,  were  not  to  be  considered  as  forming  a  part  of 
"the  fixed  and  movable  machinery  belonging  to  them. "  If  an  engine  could  be  ap- 
praised in  1881,  and  the  State  forced  to  buy  it  at  such  appraisal,  for  the  same  rea- 
son a  boiler  or  boilers,  pumps  or  attachments,  might  also  have  been  included  in  and 
•covered  by  such  appraisal ;  and  if  so,  what  was  the  object  and  purpose  of  the  Com- 
missioners in  thus  dividing  the  articles  to  be  bought  by  the  State,  and  providing  for 
two  sets  of  appraisers  and  two  appraisals?  Again,  it  is  evident,  from  the  use  of 
the  term  "engine,"  that  it  was  not  the  intention  of  the  commission  of  1878  that 
the  State  should  purchase  more  than  one  engine,  and  particularly  that  it  should 
purchase  an  engine  not  in  use;  for  if  this  be  not  true,  and  the  appraisers  are  not 
limited  either  as  to  the  number  or  character  of  the  engines  which  they  were  to  ap- 
praise and  the  State  to  buy,  I  can  see  nothing  which  would  have  prevented  Sey- 
mour, Sabin  &  Co.  from  disposing  of  any  and  all  engines  which  they  may  have  de- 
sired to  dispose  of  in  this  way,  or  have  had  on  hand  for  the  purpose  of  sale. 

September  16th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


O.  J.  Wood,  Esq.,  Co.  Atty.,  Chippewa  Co.: 

Dear  Sie:  Tours  of  21st  received.  There  is  no  doubt  but  that  the  Legis- 
lature, when  in  session,  whether  special  or  regular,  may  properly  consider  and 
legislate  upon  any  matter  which  may  be  .brought  before  it,  whether  mentioned  in 
the  call  or  not,  that  comes  within  the  scope  of  the  legislative  power.  Hence,  tlie 
matter  you  refer  to  may  properly  be  acted  upon,  and  the  law  repealed,  if  the  Legis- 
lature so  desires. 

September  23d,  1881.  W.  J.  HAHN,  Atty.  Gen. 
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C.  E.  Crane,  Esq.,  Auditor,  Waseca  County: 

Dear  Sir:  You  are  not  only  "justified  aud  safe"  in  following  the  State  Audi- 
tor's directions,  but  by  section  119,  p.  245,  Gen.  St.  1878,  it  is  made  his  duty  to 
construe  the  tax  law,  and  the  construction  given  by  him  is  to  have  force  and  effect 
until  annulled  by  judgment  of  court. 

September  24th,  1881.  W.  J.  HAHN,  Atty.  Gen. 

Geo.  D.  Goodrich,  Esq. : 

Dear  Sir:  You  ask:  "After  a  district  has  voted  upon  the  time  of  commencing 
school  at  the  annual  meeting,  can  the  time  of  commencing  be  changed  at  a  special 
meeting?"  I  think  it  can.  Section  19,  c.  36,  Gen.  St.  1878,  provides  "that  the  legal 
voters  of  school-districts,  when  lawfully  assembled,  not  less  than  five  being  present, 
shall  have  power,  by  a  majority  vote  of  those  present,  *  *  *  (subdivision  6,)  to 
repeal  or  modify  their  proceedings /rom  iime  to  time  in  accordance  with  the  powers 
conferred  by  this  act. "  There  is  no  limitation  on  their  powers  in  regard  to  this 
subject,  and  the  power  to  "repeal  or  modify  their  proceedings  from  time  to  time" 
would  therefore  be  applicable. 

September  24th,  1881.  W.  J.  HAHN,  Atty  Gen. 


M.  K.  Armstrong,  Esq.,  Co.  Treas.,  Wat.  Co.,  St.  James: 

Dear  Sir:  Yours  of  twenty-fourth  inst.  received.  You  having  been  appointed 
to  fill  the  vacancy  in  your  office,  will  hold  only  till  the  election  and  qualification  of 
a  successor,  who  should  be  elected  at  the  coming  annual  election  this  fall.  He  in 
turn  will  serve  only  for  the  unexpired  portion  of  the  regular  term,  viz.,  one  year, 
and  hence,  there  will  have  to  be  an  election  next  year  for  the  full  term. 

September  27th,  1881.  W.  J.  HAHJST,  Atty.  Gen. 


B.  H.  Whitney,  Esq.,  County  Attorney,  Murray  County: 

Dear  Sir:  By  section  4,  p.  280,  Gen.  St.  878,  it  is  provided  that  "any  person 
*  *  *  who  has  resided  in  any  county  in  this  State  one  year  continuously,  shall, 
for  the  purposes  of  this  chapter,  be  deemed  to  have  gained  a  legal  residence  and  settle- 
ment in  such  county."  The  chapter  referred  to  relates  to  the  support  of  the  poor. 
Section  14  of  the  chapter  directs  the  Chairman  or  Board  to  warn  any  person  applying 
for  relief  who  has  no  legal  settlement  in  the  county,  but  has  such  settlement  in 
some  other  county  in  the  State,  to  depart  from  the  county;  and,  in  case  he  is  unable, 
or  refuses  to  depart,  authority  is  vested  in  the  chairman  to  issue  an  order  to  and 
authorizes  the  SlierifiE  to  convey  such  jserson  to  tlie  proper  county.  If  such  person 
cannot  be  safely  or  humanely  removed  under  section  14,  then  section  15,  under  the 
circumstances  therein  stated,  authorizes  the  Commissioners  to  grant  relief  "in  the 
same  manner  and  to  the  same  effect"  as  provided  for  in  sections  12  and  13  of  that 
chapter,  and  "the  amount  of  all  proper  expenditures  and  disbursements  made  by 
such  county,  in  and  about  the  support  and  relief  of  any  such  sick  and  infirm  person, 
shall  constitute  a  valid  legal  claim  in  favor  of  such  county  against  the  county  in 
which  such  person  has  a  legal  settlement."  To  constitute,  therefore,  a  valid  claim 
by  one  county  against  another  for  support  of  poor,  it  is  necessary  that  the  person 
to  whom  such  aid  has  been  extended  had  a  legal  settlement  in  the  debtor  county, 
and  that  such  person  is  so  infirm,  etc.,  as  to  prevent  his  removal  to  the  county 
where  such  legal  settlement  is.    [Affirmed,  29  Minn.  240.] 

September  30th,  1881.  W.  J.  HAHN,  Atty.  Gen. 
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J.  L.  Higgins,  Esq.,  Co.  Atty.,  Martin  Co. : 

Dear  Sir:  I  beg  pardon  for  the  delay  in  answering  your  last  favor,  but  it  was' 
laid  aside  and  overlooked.  I  am  of  the  opinion  that  your  views  of  section  97,  c.  1, 
Laws  1878,  as  amended  by  section  19,  c.  10,  Laws  1881,  are  correct.  The  amend- 
ment expressly  provides  that  "this  proviso  shall  also  apply  to  sales  of  real  estate 
upon  which  satisfactory  proof  shall  be  made  to  the  County  Auditor  that  the  taxes 
had  been  paid  prior  to  sale."  The  only- question  is  as  to  whether  the  sale  should  be 
canceled  and  the  judgment  satisfied  by  the  State  Auditor,  or  by  the  County  Auditor. 
This  point  is  left  blind  by  the  law ;  but,  as  there  is  no  express  authority  given  to 
the  County  Auditor  to  cancel  the  sale,  etc.,  and  the  State  Auditor  is  the  officer  to 
whom  such  authority  is  committed,  I  think  he  is  the  proper  person  to  make  the 
necessary  cancellation.  I  do  not  see  how  the  Laws  of  1878  affect  section  37,  c.  6, 
Laws  1877.     Are  you  not  mistaken  in  your  reference? 

October  4t\i,  1881.  W.  J.  HAHH,  Atty.  Gen. 


Hon.  Loren  Fletcher,  Speaker  of  House: 

Sir:  You  ask:  "Do  the  officers  elected  at  the  regular  session  of  1881  constitute 
the  officers  of  the  special  session  called  to  meet  October  11,  1881?"  So  far  as  the 
Speaker  is  concerned,  he  holds  his  ofSce  to  the  end  of  the  term  for  vrhieh  the  pres- 
ent Legislature  was  elected.  This,  I  believe,  is  the  universal  rule  both  as  to  the 
Speaker  of  the  House  of  Commons  in  England,  and  as  to  the  presiding  officers  of 
,  the  legislative  assemblies  in  this  country.  Gush.  Law  &  Pr.  of  Leg.  Assera. 
114.  As  to  the  other  officers,  section  9,  tit.  2,  c.  3,  Gen.  St.  1878,  provides  that 
"the  Clerks  and  Sergeant-at-arms  shall  hold  their  office  for  and  during  the  session 
at  which  they  are  elected."  This  seems  to  dispose  of  the  Clerks,  etc.,  and  to  ne- 
cessitate a  new  election  of  those  officers.  The  only  precedent  we  have  in  our  own 
State  was  the  extra  session  in  1862.  No  question  seems  to  have  been  made  at  that 
time  as  to  the  right  of  all  the  officers  to  continue  to  serve.  The  Speaker  called  the 
House  to  order,  and  after  roll-call  the  journal  proceeds  to  say:  "Vacanctes  being 
found  to  exist  in  the  Clerk's  department,  Mr.  Allen  introduced  the  following  reso- 
lution: Kesolved,  that  the  Chief  Clerk,  by  and  with  the  advice  and  consent  of  the 
House,  be  empowered  to  fill  the  vacancies  existing  in  the  Clerk's  department  caused 
by  the  absence  of  the  Assistant  and  Enrolling  Clerks. "  These  vacancies  were  filled 
in  pursuance  of  this  resolution,  and  the  officers  of  the  regular  session  continued  to 
serve  during  the  extra  session.  As  the  attention  of  the  House,  so  far  as  the  jour- 
nal shows,  was  not  called  to  the  provision  of  the  statutes  limiting  the  term  of 
those  officers,  its  value  as  a  legislative  precedent  is  somewhat  limited.  Of  course, 
there  is  nothing  to  prevent  the  House,  when  assembled,  from  continuing,  by  vote 
of  the  members,  the  old  ofllcers;  and  this  might  be  done,  I  apprehend,  as  well  by 
resolution  as  otherwise. 

October  5th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  B.  Searle: 

Dear  Sir:  Your  esteemed  favor  of  fourth  inst.  received.  You  say:  "The  Board 
of  County  Commissioners,  at  their  last  session  last  month,  changed  the  boundaries 
and  territory  of  all  the  Commissioner  Districts  in  this  [Stearns]  county,  but  leaving 
the  numbers  the  same  as  before  the  change  was  made,  "and  each  Commissioner  now 
resides  in  the  same  district  and  number  that  he  did  before  the  change  was  made;" 
and  ask:  "Does  this  action  affect  the  status  of  any  of  the  Commissioners;  that  is, 
does  it  render  a  new  election  necessary  in  districts  where  the  Commissioner's  term 
does  not  expire  until  one  year  from  January  1st,  next?  In  other  words,  does  this 
action  create  any  vacancy  in  itself?"  My  predecessors  have  held,  on  similar  ques- 
tions, that  when  the  Board  is  increased  from  three  to  five  members,  at  the  first  elec- 
tion thereafter  an  entire  new  Board  is  to  be  elected;  but  that  where  the  number  is 
five,  and  the  board  redistrict  the  county  under  the  authority  conferred  by  section 
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93,  p.  135,  Gen.  St.  1878,  it  only  operates  to  vacate  the  seats  of  such  members  of 
the  Board  as,  under  the  new  apportionment,  would  cease  to  be  inhabitants  of  the 
district  for  which  they  were  elected.  This  I  understand  to  have  been  the  ruling  of 
both  Judge  Cornell,  when  Attorney  General,  and  Gen.  "Wilson.  I  fully  concur  in 
this  view  of  the  matter.  The  expression  in  section  96,  p.  136,  that  at  the  flist  elec- 
tion, etc.,  the  Commissioners  elected  in  the  districts  named  shall  hold  their  office 
for  the  terms  specified,  and  then  that  "a  commissioner  shall  be  elected  annually 
thereafter  for  three  years,"  would  seem  to  settle  the  question. 
October  5th,  1881.  W.  J.  HAHN,  Atty.  Gen. 

Prof.  J.  L.  Noyes,  Supt.  Inst,  for  Deaf,  Dumb,  and  Blind: 

Deae  Sie:  You  ask  whether  the  Superintendent  of  the  Asylum  for  the  Deaf, 
Dumb,  and  Blind  is  also  the  Superintendent,  under  chapter  31,  Gen.  Laws  1879,  of 
the  imbeciles  therein  provided  for.  I  answer:  In  my  opinion  he  is.  There  is  no 
provision  in  said  act  for  a  separate  Superintendent.  Ko  authority  is  vested  in 
the  Trustees  to  establish  any  such  ofiice.  Th.e  only  place  where  such  an  officer  is 
named  is  in  section  5,  where  it  is  provided  that  "the  said  (?)  Superintendent  shall 
have  full  pow«r  to  remand  any  such  child  or  youth  to  the  parents  thereof,  or  to  the 
Board  of  County  Commissioners  of  the  county  from  which  the  child  or  youth  was 
sent."  It  is  the  Trustees  of  the  Asylum  for  the  Deaf,  Dumb,  and  Blind  who  are  to 
receive  such  persons,  and  it  must  be  the  Superintendent  of  that  institution  who  is 
referred  to ;  and,  if  he  is  vested  with  this  plenary  authority,  it  must  be  because  he 
is  to  have  general  charge  and  supervision  over  these  wards  of  the  State. 

'October  5th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Geo.  W.  Boyington,  Esq.,  Register  of  Deeds,  Otter  Tail  Co.: 

Deae  Sie:  Ton  ask:  "First,  is  the  Begister  of  Deeds  allowed  10  cents  for  each 
transfer  on  abstract  records,  (seepage  151,  §  178?)  second,  and  is  he  entitled  to  fees 
for  abstracts,  25  cents  an  entry  and  25  cents  for  certificate,  when  the  county  owns  the 
abstract  records ?  See  page  781."  To  the  first  I  answer:  He  is  entitled  to  10  cents 
for  indexing  each  transfer  of  deeds  and  mortgages  on  his  abstract  records ;  not  10 
cents  for  each  time  he  is  to  enter  such  transfer  opposite  a  description,  but  10  cents 
for  indexing  the  entire  land  embraced  in  an  instrument  filed  with  him.  To  the 
second  I  answer,  that  in  my  opinion,  when  the  county  own  a  set  of  tract  index- 
books,  the  Register  is  to  receive  for  making  abstracts  "a  fee  of  15  cents  for  each 
transfer."  Section  178,  p.  151,  and  section  27,  p.  781,  Gen.  St.  1878,  are  to  be  read 
together,  and  so  construed  that  both  may  stand.  Section  27  does  not  repeal  section 
178  by  express  words,  and  repeals  by  implication  are  not  favored  in  the  law.  Sec- 
tion 27,  so  far  as  abstracts  are  concerned,  should  be  held  to  be  applicable  to  counties 
where  there  are  no  abstract  index-books,  and  section  178  to  counties  where  there 
are.  such  books. 
October  5th,  1881.  W.  J.  HA.KN',  Atty.  Gen. 


H.  G.  Stordock,  Esq.,  Co.  Aud.,  Wilkin  Co.: 

Deae  Sie:  You  ask  whether  the  County  Treasurer  has  any  right  to  pay  an  or- 
der signed  by  one  who  was  Deputy  Auditor,  but  after  such  Deputy  had  been  re- 
moved and  a  new  one  appointed,  and  after  the  Treasurer  had  been  notified  not  to 
honor  any  more  orders  signed  by  such  former  Deputy?  I  answer,  he  has  not. 
County  Auditors  are  authorized,  by  section  137,  p.  142,  Gen.  St.  1878,  to  appoint 
Deputy  Auditors,  who  are  authorized,  when  so  appointed,  to  sign  all  papers  which 
the  Auditor  himself  might  sign.  But  the  same  section  provides  that  the  Auditor 
"may  revoke  their  appointment  at  any  time."  When  revoked,  they  cease  to  have 
any  more  right  to  sign  an  order  than  a  private  person  would  have;  and  the  Treas- 
31 
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Tirer,  after  being  notified  of  such  revocation,  would  have  no  more  authority  to  pay 
an  order  signed  by  such  former  Deputy  than  if  signed  by  a  private  person. 
October  6th,- 1881.  W.  J.  HAHN,  Atty.  Gen, 


C.  B.  Sleeper,  Esq.,  Clerk  Dist.  Ct,  Crow.  Wing  Co.: 

Dear  Sie:  Your  position  on  the  question  of  when  your  term  expires  is  un- 
doubtedly correct.  The  Constitution  fixes  it  at  four  years,  and  no  difference  is 
made  by  that  instrument  in  case  the  election  is  to  fill  a  vacancy.  The  cases  of 
Crowell  vs.  Lambert,  9  Minn.  267,  and  State  vs.  Beebe,  22  Minn.  336,  are  directly 
in  point.  The  distinction  between  an  officer  whose  term  is  fixed  by  the  Constitu- 
tion and  one  whose  tenure  is  established  by  legislative  enactment  is  obvious  to  any 
lawyer  who  gives  the  matter  any  reflection.  The  former,  when  elected,  whether 
to  fill  a  vacancy  or  for  the  regular  term,  holds  for  the  full  constitutional  period;  the 
latter,  if  to  fill  a  vacancy,  for  the  unexpired  term. 

October  7th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


George  F.  Goodwin,  Esq.,  County  Attorney,  Mower  Co.: 

Dear  Sib:  Tour  favor  received.  First.  You  say:  "In  a  suit  against  this 
county  it  became  necessary  to  take  several  depositions  in  Wisconsin  and  this  State 
on  part  of  defendant.  I  did  not  attend  in  person  to  take  depositions,  but  employed 
an  attorney  there  to  appear  and  examine  the  witnesses  for  the  county.  Query: 
Should  the  county  pay  the  attorneys  thus  employed,  or  should  I  pay  them  out  of  my 
salary?"  I  think  you  should,  under  the  law,  pay  for  it;  or,  rather,  that  if  you  had 
attended  and  taken  the  depositions  you  would  not  be  entitled  to  pay  for  the  same. 
It  is  your  duty,  under  section  212,  p.  156,  Gen.  St.  1878,  to  appear  and  prosecute  or 
defend  all  cases  where  the  county  is  a  party;  and  the  Supreme  Cpurt  held,  iu  Co. 
Com'rs  Hennepin  Co.  vs.  Robinson,  16  Minn.  887,  that  it  is  the  duty  of  that  oflloer 
to  appear  in  such  cases,  whether  pending  within  or  without  his  county,  without 
further  compensation  than  his  salary.  Second.  As  to  compensation  for  "taking 
charge  of  the  matter  of  securing  and  perfecting  title  to  site"  for  court-house,  on  the 
facts  stated,  as  I  understand  them,  I  do  not  think  it  was  a  part  of  your  official  duty; 
and  if  within  the  power  of  the  ]3oard  to  incur  the  expense,  and  they  employed 
you  to  take  charge  of  it,  I  think  you  are  entitled  to  pay  for  the  same.  As  to 
whether  the  title  to  the  land  was  supposed  to  be  in  the  county  at  the  time,  or 
whether  it  was  a  piece  of  land  which  they  proposed  to  purchase,  you  do  not  say. 
In  either  case  it  would  be  your  duty  to  examine  the  title  on  request  of  the  Board, 
and  advise  them  as  to  the  condition  of  the  same;  but  it  would  not  be  your  province 
to  do  the  labor  necessary  to  perfect  the  title  unless  by  suit  brought  by  the  county. 
October  10th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


L.  S.  Terry,  Esq.,  Ch.  Bd.  Sup.,  Garden  City:  j^ 

Dbae  Sik:  You  say:  "(1)  The  law  reads  that  road  districts  must  be  divided 
within  at  least  twenty  days  before  the  annual  town  meeting.  Our  County  Attorney 
says  that  the  division  may  be  made  at  any  time  during  the  year,  except  the  twenty 
days  before  the  town  meeting;  that  the  twenty  days  are  required  to  notify  the 
people  of  such  division.  Some  hold  that  the  division  should  be  made  during  the 
last  twenty  days. "  Your  County  Attorney  is  correct  in  his  construction  of  the 
statute.  It  is  too  plain  for  argument.  "(2)  Our  town  voted  at  its  last  annual 
meeting  to  remove  the  place  of  holding  our  town  meetings.  The  Clerk's  notice 
stated  to  remove  the  place  of  holding  town  meetings,  etc.  Should  the  election  this 
fall  be  held  at  the  old  or  new  place?"  Section  2,  c.  1,  Gen.  St.  1878,  provides  that 
the  annual  election  in  November  "shall  be  held  in  each  election  district  at  the 
place  where  the  last  preceding  town  meeting  or  ward  election  was  held ;  but  if  a 
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TOte  is  taken  to  hold  it  elsewhere  the  election  shall  be  held  at  the  place  designated." 
From  this  provision  it  follows  that  if  the  place  for  holding  the  annufil  town  meet- 
ing has  been  legally  changed,  the  annual  election  is  to  be  held  at  the  new  place 
designated  by  the  voters  at  the  town  meeting, 
October  11th,  1881.  W.  J.  HAHST,  Atty.  Gen. 


To  the  Honorable  the  Senate  of  the  State  of  Minnesota: 

The  resolution  submitted  by  your  honorable  body  is  as  follows:  "Eesolved,  that 
the  Attorney  General  of  the  State  is  hereby  requested  to  examine  and  report 
to  tlie  Senate  the  rights,  powers,  and  privileges  of  the  corporation  known  as  the 
'Millers'  Association,'  on  this  particular  point,  viz.:  Has  said  association  any 
legal  or  equitable  right  to  extend  its  authority  over  any  or  all  grain-purchasing 
markets  in  the  State,  and  fix  the  price  at  which  wheat  and  other  cereals  shall  be 
sold?"  If  by  this  I  am  to  understand  that  your  honorable  body  desire  my  opinion 
as  to  whether  or  not  the  Minneapolis  ^lillers'  Association  has  the  legal  right  to 
place  buyers  of  wheat  and  other  grain  on  its  account  at  any  and  all  stations  in  the 
State,  and  fix  the  price  at  which  such  agents  shall  purchase  grain,  I  answer,  unhes- 
itatingly, that  it  has  the  undoubted  right  to  do  this.  Any  individual,  I  apprehend, 
would  have  this  privilege,  and  as  the  "general  nature  of  its  (the  Millers'  Associa- 
tion) business  (as  expressed  in  its  charter)  shall  be  the  purchase,  shipment,  storage, 
and  sale  of  wheat  and  other  cereals, "  I  can  see  no  reason  why  it  would  not  have  the 
same  rights  in  this  regard  as  an  individual.  But  if  you  mean,  by  the  question  pro- 
pounded, to  ask  whether  this  Association  has  the  right  to  regulate  and  control  the 
price  that  shall  be  paid  by  other  buyers,  then  I  say  they  have  no  such  authority,  and 
I  can  conceive  of  no  means  by  which  they  can  legally  compel  any  one  to  comply 
with  any  such  demand. 

October  15th,  1881.  "W.  J.  HAHN,  Atty.  Gen. 


Hon.  John  W.  Arctander,  Dist.  Atty.,  Twelfth  Jud.  Dist. : 

Dear  Sie:  Your  favor  received.  The  question  submitted  is  somewhat  diflScult 
of  solution.  Section  5,  e.  113,  Gen.  St.  1878,  provides  for  a  change  of  venue,  on  ap- 
plication of  the  State,  "upon  the  same  terms  and  to  the  same  extent"  as  if  the  appli- 
cation was  made  by  the  defendant.  Section  1  of  the  same  cliapter  regulates  the 
conditions  upon  which  such  a  change  may  be  made  in  the  latter  case.  One  of  these 
necessary  prerequisites  is  that  the  offense  charged  in  the  indictment  is  punishable 
with  death,  or  imprisonment  in  the  State  Prison."  In  other  words,  it  must  be  a 
felony,  for  by  section  2,  c.  91,  such  punishment  makes  the  offense  a  felony.  Libel 
was  a  misdemeanor  at  common  law,  punishable  by  fine  or  imprisonment,  or  both. 
But,  being  a  misdemeanor,  I  doubt  whether  the  court,  on  conviction,  could  punish 
by  imprisonment  in  the  State  Prison.  If  not,  it  seems  to  me  clear  that  no  change 
could  be  granted  under  section  5  aforesaid.  Unless,  therefore,  you  are  clear  upon 
the  point  that  the  defendant  could,  on  conviction,  be  sentenced  to  the  State  Prison, 
I  would  advise  that  no  effort  be  made  to  obtain  a  change  of  venue. 
October  18th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Superindendent  Public  Instruction : 

Dear  Sie:  You  ask:  "In  case  the  County  Commissioners  fail  to  levy  the  on? 
mill  tax,  as  provided  by  section  84,  c.  36,  Gen.  St.  1878,  is  it  the  duty  of  the  County 
Auditor  to  extend  it  upon  the  assessment  rolls  as  the  law  contemplates?"  I  think 
not.  It  is,  by  that  section,  made  the  duty  of  the  County  Commissioners  to  levy 
the  tax,  and  when  "so  levied"  it  shall  be  extended,  etc,,  by  the  County  Auditor. 
The  Auditor  cannot  both  levy  and  extend.  The  duty  of  levying  the  tax  is  imposed 
on  the  Commissioners ;  the  duty  of  extending  it,  on  the  Auditor.    It  is  true  that  the 
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action  of  the  Commissioners  in  reference  to  this  tax  is  purely  formal,  but  it  is  nev- 
ertheless necessary  for  them  to  act.    I  would  respectfully  suggest  that  the  Legisla- 
ture be  asked  to  amend  this  section  requiring  the  County  Auditor  to  extend  this 
tax  without  any  action  by  the  Board.    [Amended,  chapter  53,  Laws  1883.] 
October  28th,  1881.  W.  J.  HAHIST,  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Public  Examiner: 

Dear  Sm:  Your  communication  of  to-day  duly  received.  Tou  make  the  follow- 
ing statement:  "Erick  Hokanson  was  elected  County  Treasurer,  November  5, 1878, 
for  the  term  expiring  March  1,  1881.  He  resigned,  and  N.  H.  Danforth  was  ap- 
pointed by  the  Board  of  Commissioners,  September  20,  1879,  to  fill  the  vacancy. 
John  Pomeroy  was  elected  Treasurer  at  the  general  election  of  isTovember,  1879,  and 
gave  bond,  December  6,  1879.  At  the  general  election  in  November,  1880,  AJlen 
Cookson  was  elected  Treasurer,  and  gave  bond,  January  5,  1881.  Pomeroy  refused 
to  give  up  the  books  or  turn  over  funds,  claiming  that  he  was  elected  for  a  full  term 
of  two  .years,  or  until  March  1,  1882.  To  avoid  a  flght,  which  seemed  imminent, 
Cookson  withdrew,  leaving  Pomeroy  in  possession.  The  above  data  are  from  the 
Commissioners'  records,  and  are  agreed  to  by  both  parties.  Pomeroy' s  bond  (dated 
December  6,  1879)  has  the  following  condition:  "Duly  elected  at  the  general  elec- 
tion, November  4,  1879,  for  the  unexpired  term  of  Erick  Hokanson,  and  until  the 
first  day  of  March,  1881,  and  until  his  successor  is  elected  and  qualified,  (said  elec- 
tion being  to  fill  vacancy  caused  by  the  resignation  of  Erick  Hokanson.)  "  And  you 
ask:  "(1)  Who  is  the  legal  Treasurer  of  Kanabec  county?  (2)  If  Pomeroy  is  the 
legal  Treasurer,  would  a  bond  with  the  above  condition  be  valid  after  March  1, 
1881?" 

To  the  first  question  I  answer,  that  Pomeroy's  election  was  only  to  fill  the  unex- 
pired term  of  Hokanson,  and  his  term  expired  March  1,  1881.  Section  46,  p.  48, 
Gen.  St.  1878,  expressly  provides  that  where  a  person  is  elected  to  fill  a  vacancy  he 
shall  "hold  the  same  during  the  unexpired  term  for  which  he  was  elected,  and  un- 
til his  successor  is  elected  and  qualified."  When,  therefore,  Cookson  duly  qualified, 
and  March  1,  1881,  arrived,  he  was  clearly  entitled  to  the  ofiice;  and  if  I  understand 
your  remark,  that  "Cookson  withdrew,"  to  mean  that  he  refused  to  enter  into  a  con- 
troversy for  the  possession,  but  did  not  resign  or  refuse  to  perform  the  duties  of 
his  ofiice,  he  is  still  entitled  to  the  possession  of  the  same,  and  should  demand  the 
records  and  funds,  and  if  refused  take  the  proper  legal  steps  to  compel  their  deliv- 
ery to  him. 

Second.  The  condition  of  Pomeroy's  bond  was  that  it  should  continue  only  until 
March  1,  1881,  and  until  his  successor  was  elected  and  qualified.  I  understand 
from  your  statement,  as  held  by  me  in  answer  to  your  first  question,  that  his  suc- 
cessor has  been  elected  and  has  qualified.  The  time,  then,  beyond  which  the  sure- 
ties in  Pomeroy's  bond  were  not  to  be  holden  has  arrived,  and  it  is  a  serious  ques- 
tion whether  or  not  he  is  not  acting  as  Treasurer  without  any  bond.  Certainly,  the 
bond  referred  to  should  not  be  considered  as  sufficient  for  a  single  day.  The  case, 
it  seems  to  me,  is  one  requiring  prompt  and  vigorous  action,  in  view  of  the  serious 
question  as  to  the  liability  of  his  sureties.  Pomeroy  is  neither  the  legal  Treasurer, 
nor  is  his  bond  sufiBcient.     [See  30  Minn.  398.] 

October  28th,  1881.  W.  J.  HAHN.'Atty.  Gen. 


Hon.  G.  W.  Mead,  Judge  of  Probate,  Blue  Earth  Co.: 

Dear  Sie:  Tour  favor  requesting  the  opinion  of  this  ofiice  as  to  whether  or  not 
the  Judge  of  Probate  is  entitled,  under  sections  21  and  22  of  chapter  35,  Gen.  St. 
1878,  to  a  fee  of  three  dollars  for  the  examination  of  an  insane  person,  and  making 
the  written  certificate  required  by  those  sections,  duly  received.  Under  section  22, 
in  view  of  the  provisions  of  sections  5  and  7,  p.  108, 1  do  not  think  the  Judge  of  Pro- 
bate entitled  to  anything.    The  amendment  of  section  22  by  chapter  42,  Gen.  Laws 
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1877,  was  not  in  reference  to  the  fees  to  be  allowed,  but  as  to  the  persons  to  whom 
such  allowance  should  be  ordered,  and  was  enacted  to  cover  the  change  in  section 
21  made  by  the  same  chapter.  Bj-  section  21  the  jury  is  to  consist  of  the  Judge 
liimself  and  two  respectable  persons,  one  of  whom  must  be,  and  both  may  be,  a 
physician.  The  Judge  is  to  allow  (by  section  22)  to  the  physician,  (if  only  one,) 
and  to  "such  other  person,"  not  persons,  "on  the  jury,  three  dollars  each."  AVhen 
this  section  speaks  of  physicians  it  uses  the  expression  "physician  or  physicfans," 
and  evidently  because  the  jury  may  consist  of  one  or  two  of  that  profession.  But 
wlien  it  comes  to  announce  the  rule  as  to  the  laymen  who  are  or  may  be  on  the 
jury,  it  does  not  say  such  other  person  or  persons;  and,  in  view  of  the  tact  tliat 
the  jury  is  to  have  at  least  one  layman,  (the  Judge  or  Court  Commissioner,)  and 
may  have  two,  this  change  in  the  phraseology  is  significant.  But,  however  this 
may  be,  the  ]jojitive  and  emphatic  provision  of  section  5,  jfc  108,  that  "the  Probate 
Judges  in  this  State  are  hereby  prohibited  from  taking  or  receiving,  either  directly 
or  indirectly,  any  fees  whatever  for  their  official  services  other  than  taking  acknowl- 
edgments of  papers  and  administering  oaths  outside  the  line  of  probate  duties, " 
is  perfectly  conclusive  of  the  question.  There  is  no  room  for  construction  or 
doubt. 
October  29th,  1881.  W.  J.  HAHIST,  Atty.  Gen. 


Honi  A.  R.  McGrill,  Insurance  Commissioner ; 

Dear  Sir:  You  submit  the  following  question  for  my  opinion,  viz.:  "Have 
you  the  right  to  authorize  an  insurance  company  other  than  life,  fire,  and  marine, 
organized  under  the  laws  of  a  foreign  government,  with  a  capital  of  8100,000,  and 
a  deposit  of  §100,000  with  the  cliief  financial  officer  or  Commissioner  of  Insurance 
of  New  York,  but  no  deposit  in  this  State,  to  do  an  insurance  business  in  this  State 
under  the  provisions  of  chapter  12:3  of  General  Laws  of  1881  ?"  I  answer,  you  have 
not,  in  my  opinion.  By  section  2  of  said  act  you  are  prohibited  from  granting  a 
certificate  to  any  such  company,  unless  such  company  has  (♦!)  a  paid-up  capital  of 
$100,000;  and  (2)  either  a  deposit  of  .'3100,000  with  the  State  Treasurer  of  this 
State,  or  a  deposit  of  SIOO.OOO  "with  the  chief  financial  ofiicer  or  Commissioner  of 
Insarance  of  the  State  wliere  such  company  or  association  is  organized."  An  in- 
surance company  is  organized  in  the  State  or  country  where  its  corporate  existence 
is  estaljlished.  The  suggestion  in  the  argument  submitted  that  tlie  license  to  do 
business,  issued  in  Xew  York,  amounts  to  an  organization  in  Xew  York,  is,  to  my 
mind,  untenable.  The  granting  of  a  certificate  to  an  insurance  company  by  the 
Insurance  Commissioner  does  not  organize  the  company;  it  simply  authorizes  a 
company  already  organized  to  do  business.  There  must  be  an  organization  before 
a  Ucense  can  issue.  To  say  that  authority  to  do  business  may  be  granted  to  a  cor- 
poration that  has  no  organization,  would  be  a  solecism.  Tlie  organization  of  a  cor- 
poration and  its  right  to  transact  business  in  a  foreign  state  are  by  no  means  syn- 
onymous, eitlier  legally  or  in  the  common  or  ordinary  acceptation  of  the  language. 
To  organize  is  to  constitute,  to  form.  If  your  certificate  of  authority  constitutes, 
forms,  the  corporation,  then  such  certificate  must  be  evidence  of  the  corporate  ex- 
istence of  the  company  to  whom  issued. 

October  31st,  1881.  W.  J.  HAHIsT,  Atty.  Gen. 


O.  Taylor,  Esq.,  County  Auditor,  Marshall  County: 

Dear  Sir:  Your  favor  received.  You  are  mistaken  in  supposing  that  I  am  not 
and  have  not  been  in  possession  of  all  the  facts  you  allege.  Your  statement  does 
not  in  the  least  change  the  legal  status  of  the  case.  Your  county  was  organized  by 
chapter  10,  Gen.  Laws  1879.  By  section  6  of  that  chapter  it  was  provided  that  "the 
County  Commissioners  *  *  *  shall,  at  their  first  meeting,  or  within  twenty 
days  thereafter, "  locate  the  county  seat.  This  was  a  special,  limited  authority.  The 
statute  carefully  and  specifically  says  that  at  such  a  time  (and  that  is  equivalent  to 
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saying  you  can  do  so  at  no  other  time)  you  may  locate  the  county  seat.  Again, ; 
this  section  does  not  authorize,  generally,  the  County  Commissioners  of  the  county 
to  locate  the  county  seat,  but  says  "  the  County  Commissioners,  appointed  and  qual- 
ifled  according  to  the  provisions  of  section  5,"  shall  locate  it.  Section  5  provides  • 
for  the  appointment  by  the  Governor  of  three  persons  as  the  first  Board,  and  by 
that  section  their  term  of  office  was  limited  until  the  next  general  election,  which 
occurred  November,  1879.  The  Board  of  County  Commissioners  who  assumed  to 
locate  the  county  seat  last  April  were  not  and  are  not  pretended  to  be  "the 
County  Commissioners  ajjpointed  and  qualified  according  to  the  provisions  of  sec- 
tion 5"  of  that  act.  They  therefore  had  no  more  right  to  locate  it  than  you  your- 
self or  the  County  Attorney,  or  any  other  county  officer  had.  It  is  a  maxim  of  the 
law  that  "the  expression  of  one  is  the  exclusion  of  all  others."  The  designation, 
therefore,  of  a  partiml§,r  Board,  to  whom  this  power  was  commi;  .sd,  was  to  the 
exclusion  of  any  other  Board  that  might  be  subsequently  chosen.  Again,  for  two 
years  Warren  was  recognized  as  the  county  seat  of  your  county,  and  by  a  special 
law  of  last  winter  the  Legislature,  inferentially  at  least,  recognize  and  ratify  the 
location  at  Warren.  The  attempted  location,  therefore,  of  your  county  seat  by  your 
present  Board  was  an  utter  nullity,  and  you  and  the  other  officers  had  just  as  much 
right  to  rerhove  to  any  other  place  you  might  select  as  to  Argyle. 

November  3d,  1881.  W.  J.  HAHN,  Atty.  Gen. 


C.  A.  Couillard,  Esq.,  Co.  Attorney,  Wadena  Co. : 

Dear  Sie:  If  I  understand  the  case  put  by  you,  it  is  this:  An  entire  county  is 
organized  into  a  school-district.  Subsequently,  new  districts  have  been  carvgd  out 
of  portions  of  the  county,  leaving  about  half  of  the  county  still  remaining.  If  I 
am  right  in  the  foregoing,  then  all  that  remains  not  so  organized  into  new  districts 
constitutes  district  No.  1,  and,  of  course,  taxes  could  be  levied  and  collected  in  such 
district,  the  same  as  if  no  new  district  had  been  organized.  "  J 

November  9th,  1881".  W.  J.  HAHN,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner : 

Dear  Sie:  Your  favor  received.  You  Ask  "whether  County  Treasurers  are 
entitled,  under  cliapter  8,  §  172,  Gen.  St.  1878,  to  percentage  on  moneys  collected 
for  the  State  text-books."  I  understand  by  this  you  mean  a  percentage  on  the 
amount  retained  from  the  several  districts  under  the  pi-ovisions  of  section  163,  p. 
500,  Gen.  St.  1878,  to  pay  for  text-books  ordered.  I  answer,  he  is  not.  A  County 
Treasurer's  fees,  and  the  only  fees  he  is  allowed,  are  prescribed  by  law.  He  is  en- 
titled, by  said  section  172,  to  a  percentage  on  all  moneys  by  him  collected  or  received; 
nothing  on  moneys  by  him  disbursed.  The  case  put  is  a  disbursement  and  not  a 
collection.  A  district  orders  books;  the  County  Treasurer  pays  the  State  Treas- 
urer the  cost,  and  deducts  the  amount  so  paid  from  the  amount  due  the  district  ou 
the  next  settlement.  In  such  case  he  makes  two  payments  on  account  of  the  gross 
sum  due  the  district,  but  no  collection.  If  entitled  to  fees  on  one,  whv  not  on  the 
other?  When  the  district  levies  a  tax  to  replace  the  school  funds  so  disbursed,  the 
Treasurer,  of  course,  receives  his  percentage  on  such  tax. 

November  9th,  1881.  W.  J.  HAHN,  Atty.  Gen. 

Hon.  D.  L.  Keihle,  Superintendent  of  Public  Instruction: 

Deae  Sie:    You  ask,  "Can  a  person  who  is  a  member  of  the  School  Board,  and 
related  also  to  one  or  more  members  of  the  Board,  be  engaged  to  teach  school  in  his 
own  district?"     I  think  not.     The  duties  of  Trustee  and  of  teacher  are  incompa1i-?i3 
ble.     The  Board  have  not  only  the  general  supervision  of  the  school,  but  of  the 
teacher  also.    Again,  by  section  31,  c.  36,  Gen.  St.  1878,  no  teacher  "who  is  re- 
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lated  by  blood  or  marriage  to  any  member  of  the  School  Board, "  can  be  employed 
"without  the  concurrence  of  all  the  members  of  the  Board  of  Trustees,  by  vote  duly 
entered  on  the  Clerk's  record  of  proceedings."  In  the  case  put  the  contract  could 
only  be  made  by  all  the  members  of  the  Board.  A  majority  is  not  sufficient.  The 
party  would,  therefore,  while  acting  in  a  fiduciary  capacity,  be  contracting  with 
himself. 

In  the  case  of  Picket  vs.  School  Dist.,  etc.,  25  Wis.  551,  which  was  a  case  of  a 
contract  by  the  Clerk  and  Treasurer  with  the  Director  for  the  building  of  a  school- 
house,  the'  court  say  "that  inasmuch  as  it  appears  that  the  plaintiff  was  himself 
the  Director  of  the  district  at  the  time  the  contract  was  let,  and  took  part  as  such 
in  the  proceedings  to  let  it,  it  was  against  public  policy  to  allow  him,  while  hold- 
ing that  fiduciary  relation  to  the  district,  to  place  himself  in  an  antagonistic  posi- 
tion and  obtain  the  contract  for  himself  from  the  board  of  which  he  was  a  mem- 
ber. *  *  *  Where  one  attempts  to  act  in  a  fiduciary  capacity  for  another,  the 
law  will  not  allow  him,  while  so  acting,  to  deal  with  himseU  in  his  individual  ca- 
pacity." 

This  entire  case,  with  the  numerous  cases  cited,  fully  sustains  the  conclusion  at 
which  I  have  arrived. 

November  11th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  Ii.  Keihle,  Superintendent  Public  Instruction : 

Deak  Sir:  You  ask  my  opinion  as  to  the  eligibility  of  women  to  the  office  of 
County  Superintendent  of  Schools.  My  predecessor,  Gen.  Wilson,  for  whose  judg- 
ment I  have  profound  respect,  held,  in  an  opinion  given  May  24,  1879,  that  they 
were  not.  All  that  appears  in  the  opinion  on  that  subject  is  the  following,  viz.: 
"Women  are  not  eligible  to  the  office  of  County  Superintendent."  In  view  of  this 
opinion  I  have  given  the  matter  all  the  consideration  possible  in  the  press  of  other 
matters.  Prior  to  the  adoption  of  the  amendment  of  1875,  being  section  8  of  arti- 
cle 7  of  our  Constitution,  the  right  to  hold  an  elective  office  was  limited  to  persons 
who  were  entitled  by  the  provisions  of  that  article  to  vote.  The  right  to  vote  was 
restricted  to  males  alone.  This  amendment  empowered  the  Legislature  to  extend 
by  law  the  elective  franchise  to  females  "at  any  election  held  for  the  purpose  of 
choosing  any  officers  of  schools,"  and  to  extend  the  right  to  hold  "any  office  per- 
taining solely  to  the  management  of  schools"  to  "any  woman  at  the  age  of  21 
years  and  upward."  This  was  an  empowering  provision,  and  required  action  on 
the  law-making  department  of  the  government  before  the  rights  authorized  to  be 
conferred  by  it  could  be  enjoyed.  This  being  the  status  of  our  Constitution,  two 
questions  arise,  viz. :  (1)  Has  the  Legislature  made  the  necessary  provisions  for 
carrying  out  this  article?  and  (2)  does  the  office  of  Superintendent  of  Schools  "per- 
tain solely  to  the  management  of  schools?" 

First.  By  section  13  of  chapter  36,  Gen.  St.  1878,  I  think  the  Legislature  has 
made  all  the  provisions  necessary  under  this  amendment.  This  section  first  pre- 
scribes the  requisite  qualifications  to  entitle  a  woman  to  vote  at  "any  election  held 
for  the  purpose  of  choosing  any  officer  of  schools,"  etc.,  and  then  provides  that 
"any  woman  so  entitled  to  vote  shall  be  eligible  to  hold  any  office  pertaining  solely 
to  the  management  of  public  schools." 

Second.  Is  the  character  of  the  office  such  as  to  fall  within  the  designation  of 
that  amendment  and  of  the  statute?  I  think  it  is.  There  is  nothing  that  I  am 
aware  of  in  the  duties  of  a  County  Superintendent,  as  prescribed  by  law,  that  does 
not  pertain  solely  to  the  management  of  public  schools.  Every  duty  imposed  upon 
hira,  all  the  authority  committed  to  him,  has  reference  to  that  very  purpose.  He 
examines  teachers,  visits  schools,  and  makes  reports  relating  to  public  schools. 
Under  some  one  of  these  heads  may  be  grouped  all  the  functions  of  his  office.  Be- 
yond them  his  official  business  does  not  extend.  Again,  by  this  amendment  and 
the  statute  passed  by  virtue  of  it,  women,  so  far  as  the  class  of  officers  designated 
therein  is  concerned,  are  placed  in  a  better  situation  than  if  the  limitation  in  sec- 
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tion  7,  art.  7,  was  not  there.  "Without  this  limitation,  I  apprehend,  there,  would- 
be  but  little,  if  any,  doubt  of  her  eligibility.  In  7  Kan.  601,  it  was  held  that  a 
woman  might  be  elected  to  the  office  of  County  Superintendent  of  Public  Instruc- 
tion, there  being  no  "express  constitutional  disqualification  of  females,  and  no  af- 
firmative statement  of  qualifications  which  would  exclude  them, "  and  that  there 
was  "nothing  in  the  language  of  the  section  creating  the  office,  nor  in  the  duties 
imposed  by  law  upon  the  officer,  which  would  imply  the  necessary  or  intended  ex- 
clusion of  either  sex. "  No  qualifications  for  the  office  in  this  State  are  prescribed 
by  law,  and  the  language  quoted  from  the  above  case  as  to  its  duties  are  applicable 
here.  In  115  Mass.  602,  it  was  held  that,  without  any  constitutional  provision  au- 
thorizing it,  a  woman  might  be  elected  and  perform  .the  duties  of  a  member  of  a 
school  committee  that  has  under  their  law  the  general  charge  and  superintendence 
of  the  school  of  a  town  or  city. 

I  am  of  the  opinion,  therefore,  that,  as  the  law  now  stands,  a  woman  is  eligible 
to  the  office  of  County  Superintendent  of  Schools. 

November  11th,  1881.     '  ^Y.  J.  HAHN,  Atty.  Gen. 


r.  W.  Burnham,  Esq.,  Co.  Auditor,  Otter  Tail  Co.: 

Deae  Sie:  Your  communication  to  the  State  Auditor  has  been  handed  me  for 
reply.  To  the  question  submitted  to  him,  viz.,  "Shall  the  excess  of  the  amount  due, 
paid  at  the  forfeited  land  sale,  be  paid  to  the  owner  of  the  land  upon  his  application 
therefor?"  I  answer,  it  should  not,  in  my  opinion.  There  is  no  provision  in  the 
law,  either  express  or  implied,  that  authorizes  such  payment.  No  power  is  given  to 
the  Auditor  or  any  one  else  to  draw  orders  for  such  excess,  or  to  the  Treasurer  to 
pay  the  same  with  or  without  an  order.  On  the  contrary,  section  4  makes  it  the 
duty  of  the  County  Treasurer  to  attend  tlie  sale  and  receive  all  moneys  paid  thereon. 
The  money  being  thus  in  his  hands  officially,  section  149,  c.  8,  Gen.  St.  1878,  as 
amended  by  chapter  11,  Gen.  Laws  1881,  applies.  This  section  provides  that  he 
shall  only  pay  out  moneys  directed  by  law  to  be  paid  by  him  upon  the  order  of  the 
proper  authority.  Who  is  the  proper  authority  in  this  case,  and  how  is  such  au- 
thority to  be  exercised  ?  There  is  no  provision  that  I  know  of  in  the  general  tax 
law  which  is  at  all  parallel.  Again,  by  section  8  (of  the  Laws  of  1881,  under  which 
the  forfeited  sale  is  made)  it  is  provided  that  "the  proceeds  of  such  sale  shall  be 
distributed  to  the  revenue  funds  for  which  the  taxes  were  levied."  This  is  a  posi- 
tive disposition  of  such  proceeds,  and  would,  in  my  opinion,  override  any  supposed 
intention  to  dispose  of  it  in  any  other  way. 

November  16th,  1881.         ,  W.  J.  HAHN,  Atty.  Gen. 


To  the  Honorable  the  House  of  Representatives  of  the  State  of  Minnesota : 

To  the  question  submitted  by  your  honorable  body,  viz.,  "If  the  bill  for  the  ap- 
portioning of  the  State  into  five  congressional  districts,  now  in  the  hands  of  the 
Governor,  should  be  approved  by  him,  and  if  Congress  of  the  Uniied  States,  at  its 
next  session,  fails  to  make  an  apportionment  under  the  census  of  1880,  would  the 
State  have  the  right  to  elect  to  the  Congress  of  the  United  States  a  member  of  Con- 
gress from  each  congressional  district  as  theState  is  now  apportioned?"  lanswer, 
in  my  opinion,  it  would.  Should  Congress  fail  to  make  such  apportionment,  or 
should  the  number  assigned  to  this  State  be  less  than  five,  then,  I  apprehend,  the 
act  in  question  would  be  inoperative  and  void.  If  void  for  any  reason,  the  general 
repealing  clause  of  all  inconsistent  acts  would  also  fail.  If  the  new  law  is  void,  the 
provisions  of  the  former  law  cannot  with  propriety  be  said  to  be  in  conflict  with  it. 
Nothing  can  come  in  conflict  with  a  nullity.  A  law  can  only  be  said  to  conflict  with 
a  former  law  when  it  legally  conflicts.  Harbeck  vs.  3iIayor,  etc.,  10  Bosw.  366; 
Dovey  vs.  Mayor,  etc.,  35  Barb.  264;  Tenis  vs.  State,  26  Ala.  165;  Childs  vs. 
Shower,  18  Iowa,  261;  Campau  vs.  Detroit,  14  Mich.  276;  Sullivan  vs.  Adams,  3 
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Gray,  476;  Shepardson  vs.  KailroadCo.  6  Wis.  578;  State  ex  rel.  vs.  Burton,  11 
Wis.  51. 
November  18th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


His  Excellency,  John  S.  Pillsbury,  Governor  of  Minnesota : 

Sib:  Herewith  I  return  Senate  iile  No.  118, — an  act  to  authorize  the  Supervis- 
ors of  the,  town  of  Oronoco,  in  Olmsted  county,  to  issue  bonds  for  the  purpose  of 
loaning  the  same,  or  the  proceeds  from  the  sale  thereof,  for  the  building  of  a  flour- 
ing mill  in  said  town, — and  respectfully  suggest  the  propriety  of  vetoing  the  same. 
The  act  is  clearly  and  palpably  unconstitutional,  and  if  approved,  and  bonds  should 
be  issued  under  it,  they  would  be  worthless.  Litigation  by  reason  of  their  issue 
would  probably  ensue,  their  payment  be  enjoined,  and  the  town  be  charged  with  re- 
pudiation. The,  Legislature  has  no  authoiity  to  pass  laws  enabling  towns,  by  gifts 
or  loans  of  money  or  bonds,  to  assist  individuals  or  corporations  to  establish  or  carry 
on  manufacturing  enterprises.  Such  gifts  or  loans  can  only  be  raised  by  taxation, 
and  taxation  can  only  be  resorted  to  for  public  purposes.  Tlie  proposed  purpose 
is  not  a  public  purpose  within  the  meaning  of  the  Constitution. 

As  said  by  the  Supreme  Court  of  Maine,  in  58  Me.  592:  "Individuals  and  corpo- 
rations embark  in  manufactures  for  the  purpose  of  personal  and  corporate  gain. 
Their  purposes  and  objects  are  precisely  the  same  as  those  of  the  farmer,  the  me- 
chanic, or  the  day  laborer.  *  *  *  If  the  manufacturing  be  gainful,  there  seems 
to  be  no  public  purpose  to  be  accomplished  by  assessing  a  tax  on  reluctant  citizens 
and  coercing  its  collection  to  swell  the  gains  of  successful  enterprise.  If  the  busi- 
ness is  a  losing  one,  it  is  not  readily  perceived  what  public  or  governmental  pur- 
pose is  attained  by  taxing  those  who  would  have  received  no  share  of  the  profits  to 
pay  for  the  loss  of  an  unprosperous  manufacturer.  *  *  *  The  tax-payer  should 
not  be  compelled  to  pay  for  the  loss  when  he  is  denied  a  share  of  the  profit.  *  *  * 
If  the  righc  of  confiscating  the  private  property  of  individuals  for  the  purpose 
of  giving  it  away  to  one  branch  of  industry  can  be  conferred  on  towns,  one  does 
not  easily  see  where  or  what  bounds  can  be  imposed,  or  limitations  made." 

Judge  Miller,  in  delivering  the  judgment  of  the  Supreme  Court  of  the  United 
States,  in  20  Wall.  665,  says:  "No  line  can  be  drawn  in  favor  of  the  manufacturer 
which  would  not  open  the  coffers  of  the  pciblic  treasury  to  the  importunities  of  two- 
thirds  of  the  business  men  of  the  city  or  town." 

Chief  Justice  Black,  in  21  Pa.  St.  168,  in  speaking  of  the  right  of  taxation,  uses 
this  forcible  expression:  "When  it  is  prostituted  to  objects  in  no  way  connected 
with  the  public  interest  or  welfare,  it  ceases  to  be  taxation  and  becomes  plunder." 

The  following  cases  will  be  found  to  fully  justify  what  I  have  said,  viz.:  2  Dill. 
Mun.  Corp.  §  735;  Cooley,  Tax'n,  76;  103  jVIass.  104;  2  Dill.  363;  9  Kan.  689;  60 Me. 
124;  20  Wall.  655;  64  2y".  Y.  91;  69  Pa.  St.  147. 

It  is  true  that  by  this  bill  the  bonds  or  their  proceeds  are  to  be  loaned,  and  secu- 
rity for  the  repayment  is  to  be  taken;  but,  as  said  in  58  JMe.  596,  "towns  are  not 
banking  corporations.  *  *  *  it  may  be  taking  one's  money  without  his  con- 
sent to  be  loaned  to  an  individual  whom  its  owner  would  not  trust,  for  a  time 
which  might  be  inconvenient,  for  a  purpose  which  he  might  deem  injudicious,  and 
at  a  rate  of  interest  at  which  he  would  decline  lending  to  any  one.  *  *  *  It  is 
no  answer  that  the  loan  may  be  repaid."  The  case  in  60  Me.  124,  is  directly  in 
point,  and  the  court  unanimously  held  that  placing  it  in  the  shape  of  a  loan  did  not 
relieve  the  act  from  objection. 

November  22d,  1881.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Keihle,  Superintendent  of  Public  Instruction: 

Dear  Sir:  Tou  ask  what  is  to  be  done  by  the  district  in  case  a  Clerk  refuses  to 
file  his  bond  as  required  in  section  173,  o.  3,  Gen.  St.  1878.  I  am  at  a  loss  to  say 
what,  if  anything,  can  be  done  by  the  district,  except  to  designate  an  agent  as  pro- 
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vided  in  section  174.  The  bond  named  in  section  173  is  not  required  as  a  part  of 
the  quaUflcatlons  of  a  Clerk  before  entering  upon  the  performance  of  his  official 
duties.  It  is  only  necessary  "before  any  money  or  property  shaU  be  received  by 
him  under  the  provisions  of  this  act."  He  is  a  duly-qualified  officer  without  it. 
The  only  penalty,  if  penalty  it  may  be  called,  which,  by  this  section,  is  to  tollow 
a  neglect  or  refusal  to  give  such  bond,  is  to  disqualify  the  officer  so  in  default  from 
receiving  from  his  predecessor,  or  the  County  Auditor,  the  school  books  belonging 
to  or  ordered  by  his  district,  or  of  receiving  any  money  realized  from  the  sale  of 
such  books.  Ko  pecuniary  penalty  attaches  by  reason  of  such  neglect  or  refusal, 
nor  is  it  provided  that  by  reason  thereof  anybody  is  authorized  to  remove  such  Clerk. 
It  follows,  therefore,  as  it  seems  to  me,  that  this  provision,  being  without  the  sanc- 
tion which  is  so  necessary  to  make  a  law  effectual,  that  the  district  in  the  case  put 
is  without  any  means  of  enforcing  its  observance. 
iS'ovember  28th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


H.  W.  Elms,  Esq.,  Co.  Aud.,  Mower  Co.: 

Dear  Sir:  I  do  not  think  that  you  can  draw  the  $700  aUowed  you  for  Clerk 
hire,  under  resolution  of  your  board,  passed  in  pursuance  of  section  7,  c.  108,  Sp. 
Laws  1881,  except  for  services  actually  rendered  by  a  Clerk  or  Clerks.  This  chap- 
ter only  fixes  the  compensation  to  be  allowed.  The  general  law  regulates  the  man- 
ner and  time  of  payment.  Section  143,  p.  144,  Gen.  St.  1878,  is,  in  my  opinion, 
applicable. 

November  30th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


J.  W.  Reynolds,  Esq.,  Co.  Atty.,  Grant  Co.,  Herman,  Minn.: 

Dear  Sir:  You  ask  where  the  county  seat  of  your  county  is,  pending  a  con- 
test over  the  vote  for  its  removal.  The  law  under  which  your  county-seat  election 
was  held  provided  that  if  the  law  was  adopted  the  Governor  should  make  procla- 
mation. This  proclamation,  in  my  opinion,  has  the  same  force  aiid  effect  as  the 
certificate  of  election  to  an  officer,  given  by  the  County  Auditor.  It  is  prima  facie 
evidence  of  the  adoption  of  the  law,  and  consequent  removal  of  the  county  seat. 
As  the  officer  holding  the  certificate  would  be  entitled  to  the  possession  of  the  office 
pending  the  contest,  so  should  the  place  holding  the  certificate  (so  to  speak)  of  the 
Governor  be  entitled  to  the  county  seat  pending  any  contest  over  it. 
December  9th,  1881.  W.  J.  HAHN,  Atty.  Gen. 


J.  I.  Beaumont,  Esq.,  County  Assessor,  Samsey  County: 

Dear  Sir:  Your  communication  relative  to  your  compensation  while  doing 
duty  as  a  member  of  the  County  Board  of  Equalization  has  necessarily  remained 
unanswered,  pending  the  disposition  of  the  matters  pertaining  to  the  railroad  bonds 
and  claims,  which  has  occupied  almost  my  entire  time  of  late.  I  find  that  chapter 
212,  Sp.  Laws  1876,  which  you  refer  to  as  fixing  the  duties  and  compensation,  as 
well  as  the  persons  composing  the  Board  of  Equalization,  was  passed  upon  and  con- 
strued in  connection  with  the  statute  fixing  the  salary  of  the  County  Auditor,  (who 
is,  by  this  statute  of  1876,  made  a  member,  as  well  as  the  Assessor,  of  tlie  said  Board,) 
by  my  late  predecessor,  Judge  Start.  He  said:  "By  section  2,  c.  207,  Sp.  Laws  1876, 
the  salary  of  the  Auditor  is  fixed  at  $4,000  per  year,  and  by  section  1  no  other  or 
greater  compensation,  could  be  allowed  as  additional  compensation,  or  for  deputies, 
clerk  hire,  or  otherwise.  I  do  not  think  this  act  should  be  construed  as  depriving 
the  Auditor  of  the  compensation  of  $3  per  day  as  a  member  of  the  Board  of  Equal- 
ization of  Eamsey  county,  as  provided  for  by  section  4,  c.  212,  Sp.  Laws  1876.  Sec- 
tion 1  of  the  latter  act  designates  who  shall  constitute  the  Board ;  sections  2  and  3 
define  their  duties  and  powers.    The  members  of  the  Board  are  to  meet  on  the  first 
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day  of  September  in  each  year  (unless  it  should  be  Sunday,  in  which  case  they  are 
to  meet  on  the  second  day  of  the  month)  and  complete  their  labors  on  or  before  the 
twenty-eighth  day  of  the  same  month.  Section  4  provides  that  each  member  of  the 
Board — the  Auditor  is  a  member — '  shall  be  paid  the  sum  of  $3  per  day  for  every 
day's  actual  services  aforesaid;'  that  is,  for  the  services  mentioned  in  sections  2  and 
3.  It  will  be  observed  that  all  the  duties  of  the  Board  must  be  completed  in  28 
days,  (excluding  Sundays,)  and  this  would  be  the  limit  for  which  the  Auditor  could 
receive  $3  per  day  for  services  as  a  member  of  the  Board.  The  duties  imposed  on 
the  Auditor  by  section  5  of  the  act  are  made  a  part  of  his  official  duties  as  an  Audi- 
tor, and,  no  compensation  having  been  given  by  the  law  imposing  the  new  duties, 
he  is  not  entitled  to  any  in  addition  to  the  salary  fixed  by  law.  If  the  view  that  I 
have  taken  of  these  statutes  is  correct,  it  follows  that  the  Auditor  was  entitled  to 
S3  per  day  for  services  as  a  member  of  the  Board  of  Equalization,  not  exceeding  28 
days  in  each  year;  that  he  is  not  entitled  to  extra  compensation  as  Clerk  of  the 
Board  of  Equalizationn,  or  as  a  member  of  the  tax  commmittee."  With  this  opin- 
ion of  Judge  Start  I  fully  concur.  The  reasoning  is  equally  applicable  to  the  As- 
sessor, and  the  same  conclusion  must  be  reached  as  to  him. 
January  4th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Keihle,  Supt.  Pub.  Inst.: 

Dear  Sib:  You  ask:  "  (1)  In  case  lands  are  set  oif  from  one  district  and  joined 
to  another,  after  a  tax  has  been  levied,  but  before  it  has  been  paid,  into  which 
treasury  should  the  tax  be  paid?  If  it  belongs  to  the  former,  by  what  means  can 
it  be  recovered  in  case  it  has  been  paid  to  the  latter?"  It  should  be  paid  to  the 
Treasurer  of  the  distiict  from  which  the  land  was  taken.  If  payment  is  refused, 
demand  should  be  made,  and,  if  not  then  paid,  a  suit  at  law  is  the  only  way  to  re- 
cover it.  "(2)  Can  the  enrollment  of  evening  schools,  conducted, by  the  regular 
corps  of  teachers,  be  reported  for  apportionment  the  same  as  day  pupils?"  They 
can.  There  is  nothing  in  the  law  requiring  the  apportionment  to  be  made  to  day 
scholars  only.  Care,  however,  should  be  taken  to  see  that  the  list  of  pupils  is  not 
in  part  duplicated, — some  on  day  list  and  some  on  evening  list. 

January  4th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

Hon.  Fayette  Marsh,  Co.  Attorney,  Washington  Co. : 

Dear  Sir:  You  say,  in  yours  of  the  twenty-seventh  ult.:  "I  have  given  it  as 
my  opinion,  and  wish  to  know  if  you  concur  with  me,  that  under  section  106,  p. 
241,  of  the  General  Statutes,  an  Auditor  should  examine  his  books ;  and  if  it  appears 
by  the  books  in  his  office  that  there  are  no  taxes  delinquent  upon  a  certain  piece  of 
real  estate  that  he  should  go  no  further  in  his  search,  but  should  certify  the  deed 
and  enter  the  transfer;  that  it  is  only  in  cases  where  there  are  delinquent  taxes 
under  the  general  tax  law,  and  under  this  section  also,  that  the  person  desiring  to 
have  a  deed  certified  should  pay  the  current  tax  not  yet  delinquent."  I  regret  to 
say  that  I  cannot  concur  with  you  in  the  foregoing  opinion.  By  section  106,  p. 
241,  Gen.  St.  1878,  it  is  made  the  duty  of  the  County  Auditor  to  "ascertain  from 
the  books  and  records  in  his  oflSce  if  there  be  delinquent  taxes  due  upon  the  land 
described  therein,  or  if  it  has  been  sold  for  taxes;  and  if  there  are  delinquent  taxes 
due  he  shall  certify  to  the  same;  and  upon  the  payment  of  such  delinquent  or  other 
taxes  that  may  be  in  the  hands  of  the  County  Treasurer  for  collection  he  shall  trans- 
fer the  same, "  etc.  It  will  be  seen  from  the  foregoing,  and  from  what  follows  in 
this  section,  that  he  is  to  "ascertain  from  the  books  and  records  in  his  oflice"  two 
things:  (1)  whether  there  are  delinquent  taxes,  or  (2)  whether  the  land  has  been 
sold  for  taxes.  The  purpose  of  this  examination  is  obvious.  If  there  are  delin- 
quent taxes  he  is  to  "certify  to  the  same," — not  on  the  deed,  but  on  a  statement, — 
so  that  the  grantee  may  go  to  the  Treasurer  and  pay  them.  If  the  land  has  been  sold 
for  taxes,  then  he  is  to  certify  that  fact  on  the  deed.    But  it  is  only  on  payment, 
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not  only  of  "such  delinquent  taxes,"  but  also  of  "other  taxes  that  may  be  inthe 
hands  of  the  County  Treasurer  for  collection,"  that  he  is  authorized  to  note  upon 
such  deed  "taxes  paid  and  transfer  entered;"  and  without  this  certificate,  or  the 
certificate  "paid  by  sale  of  land  described  within,"  the  Register  has  no  authority 
to  record  such  deed.  26  Minn.  521. 
January  4th,  1882.  W.  J.  HAH]!f,  Atty.  Gen. 

Frank  A.  Day,  Esq.,  Fairmont,  Minn. : 

Dear  Sib:  Tou  asli,  "Has  a  newspaper  that  has  not  been  published  three 
months  a  legal  right  to  any  of  the  ofllcial  county  printing?"  !So  far  as  I  can  find, 
it  is  only  in  reference  to  publication  of  tax  lists  and  notices,  and  of  the  laws,  that 
the  newspaper  publishing  them  shall  have  been  printed  at  least  three  months  prior 
to  the  time  of  letting  or  publication.  The  law  relating  to  publication  of  proceed- 
ings of  the  County  Commissioners  (chapter  29,  Gen.  Laws  1879)  provides  simply 
that  the  publication  shall  be  "in  some  newspaper  printed  and  published  in  their 
county."  This  would  clearly  give  other  newspapers  than  those  published  three 
months  a  legal  right  to  publish  these  proceedings,  there  being  no  restriction  as  to 
the  age  of  paper.  The  same  is  true  as  to  the  publication  under  sections  113, 167, 
and  267,  c.  8,  Gen.  St.  1878.  Unless  some  such  restriction  is  found  in  that  statute, 
as  there  is  relating  to  taxes  and  laws,  none  can  be  imposed. 

January  5th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


H.  E.  Craig,  Esq.,  Co.  Com'r  Sherburne  Co.,  Orroek,  Minn. : 

Dear  Sir:  Tou  ask:  (1)  "Where  a  committee  of  three  County  Commissioners 
were  appointed  to  view  a  county  road  and  two  only  were  present, — one  of  the  two 
reporting  in  favor  of  granting  the  prayer  of  petitioners,  the  other  for  rejection, — can 
the  Commissioners  proceed  legally  on  a  minority  report  V"  I  answer,  no.  At  least 
,  two  of  the  committee  must  concur  in  the  report.  (2)  "Section  100,  c.  8,  Gen.  St. 
1878,  as  amended  by  chapter  52,  Gen.  Laws  1881,  provides  that  'no  Commissioner 
shall  secure  pay  for  more  than  twenty-five  days  in  one  year.'  Does  that  inclnde 
committee  work,  the  work  of  the  chairman  as  a  member  of  the  Board  of  Auditors, 
the  Board  of  Equalization,  and  all  other  work  for  the  interest  of  the  county?"  I 
have  repeatedly  held  that  County  Commissioners  are  not  entitled  to  extra  pay  for 
committee  work  or  any  business  of  the  county  beyond  twenty-five  days.  As  to 
acting  on  Boards  of  Equalization,  section  1,  c.  113,  Gen.  Laws  1881,  provides  for 
compensation  of  the  members  the  same  pay  and  mileage  as  when  acting  as  County 
Commissioners,  but  limits  their  pay  for  this  service  to  10  days'  pay,  and  mileage  for 
one  session.  This  is  not  to  be  counted  as  a  part  of  the  25  days'  service  as  Commis- 
sioners. As  to  the  Chairman's  compensation,  when  acting  as  a  member  of  the 
Board  of  Auditors,  he  would  be  entitled  to  what  the  law  relating  to  that  Board 
provides  as  pay  for  the  members  thereof,  viz.:  "®3  per  day  for  each  day  actually 
employed  in  the  discharge  of  their  duties, "  which,  under  chapter  48,  Gen  Laws 
1881,  is  "to  be  paid  upon  allowance  by  the  Board  of  County  Commissioners  in  the 
same  manner  as  other  claims  are  paid." 
January  5th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

E.  B.  Mclntire,  Esq.,  Justice  of  the  Peace: 

Dear  Sir:  Every  one  having  a  claim  against  the  county  for  costs  or  witness  fees 
must  itemize  and  verify  the  same  in  accordance  with  sections  115,  116,  p.  139,  Gen. 
St.  1878.  Chapter  74,  Gen.  Laws  1881,  expressly  says  that  the  judges  of  the  district 
court  may  in  their  discretion  allow  witness  fees  to  defendants'  witnesses.  This 
necessarily  excludes  the  allowance  by  a  justice.  He  can  scarcely  claim  to  be  a  judge 
of  the  district  court. 

January  11th,  1882.  W.  J.  HAHJs^,  Atty.  Gen. 
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E.  P.  rreeman,  Esq.,  Co.  Atty.,  Blue  Earth  Co. : 

Dear  Sir:  I  understand  section  40,  p.  260,  Gen.  St.  1878,  to  be  this:  (1)  If 
the  supervisors  refuse  to  lay  out  a  highway,  they  cannot  again  act  upon  the  same 
highway  for  one  year  thereafter.  (2)  If  the  supervisors  determine  to  lay  out,  etc., 
a  highway,  and  such  determination  is  appealed  fiom,  and  reversed  on  appeal,  then 
they  cannot  again  act  on  such  highway  for  one  year  after  the  malcing  of  the  deter- 
mination so  reversed.  Tlie  object  of  these  sections,  I  think,  is  to  prevent  parties  op- 
posed to  laying  out  a  highway  from  being  put  to  the  trouble  and  expense  of  con- 
stantly objecting  to  and  litigating  the  propriety  of  sucli  action.  If  the  matter  is 
heard  by  the  supervisors,  and  their  decision  is  against  such  action,  or  if  they  de- 
termine in  favor  of  the  petition,  but  on  appeal  the  court  or  jury  decide  against  the 
application,  then  tliat  ends  all  cpntroversy  for  one  year. 

January  11th,  1882.  W.  J.  HAHJ^^,  Atty.  Gen. 


J.  C.  Pope,  Esq.,  Co.  Atty.,  Lac  Qui  Parle  Co.: 

Dear  Sir:  Section  113,  p.  138,  Gen.  St.  1878,  by  express  terms  makes  it  the  duty 
of  the  County  Board,  in  September  and  January,  to  examine  and  count  funds  in 
treasury,  and  examine  the  accounts  and  vouchers  of  the  Auditor  and  Treasurer,  and 
make  the  written  certificate  thereon  specified.  There  is  no  law  changing  this. 
The  duty  still  remains,  and  it  is  very  important  that  it  should  be  performed. 

January  11th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


J.  A.  Senn,  Esq.,  Co.  Atty.,  Benton  Co. : 

Dear  Sir:  If  the  bank  you  name  is  defunct  it,  of  course,  can  no  longer  be  a 
public  depository,  and  the  bond  given  by  the  owner  thereof  would  not  cover  any 
deposits  made  by  the  county  in  the  bank  which  succeeds  such  defunct  bank  after 
the  change  had  been  made.  It  must  follow,  therefore,  as  it  seems  to  me,  that  the 
Board  of  Auditors  should  ask  for  new  bids  and  designate  a  new  depository.  The 
bond  given  by  the  depositary  runs  for  two  years,  if  he  so  long  continues  to  operate 
a  bank  and  receives  as  such  the  public  funds ;  but  on  his  death  his  business  as  a 
banker  must  end,  and  the  sureties  on  his  bond  do  not  undertake  to  be  responsible 
for  any  default  that  may  occur  on  the  part  of  the  person  or  persons  who  may,  after 
his  decease,  either  by  purchase  or  otherwise,  succeed  to  the  business  of  such  bank. 

January  19th,  1882.  W.  J.  HAHX,  Atty.  Gen; 


B.  "N.  Johnson,  Esq.,  Co.  Auditor,  Otter  Tail  Co.: 

Dear  Sir:  I  do  not  think,  under  chapter  135,  Gen.  Laws  1881,  thereis  any  au- 
thority to  satisfy  a  tax  judgment  and  sale  made  thereunder.  This  act  was  passed 
subsequent  to  the  amendment  of  section  97,  c.  1,  Gen.  Laws  1878.  By  section  7 
of  said  chapter  13-5  it  is  provided  that  if  the  taxes  have  been  paid,  that  the  "judg- 
ment and  sale  shaU  be  void  upon  proof  at  anytime  that  such  taxes  have  been  paid," 
etc.  This  does  not  say  that  on  such  proof  being  made  such  sale  shall  be  declared 
void  by  the  Auditor,  and,  in  the  absence  of  express  authority  to  that  effect,  he  would 
have  no  such  power. 

January  19th,  1882.  ^Y.  J.  HAHJST,  Atty.  Gen. 


Albert  Sehaller,  Esq.,  Co.  Atty.,  Dakota  Co. : 

Dear  Sir:  First.  The  bill  in  favor  of  the  city  of  Hastings,  for  care,  etc.,  of 
small-pox  patients,  is,  I  think,  a  charge  upon  the  county  to  which  such  patient  be- 
longs. Section  62,  p.  175,  Gen.  St.  1878,  settles  this  question,  in  my  opinion.  This 
assumes,  of  course,  that  the  person  so  cared  for,  his  parents,  guardian,  or  masterj 
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if  any,  are  not  able  to  pay  the  same.  If  they  are,  the  city  must  look  to  him  or  them. 
If  not,  it  must  look  to  the  county  to  which  such  patient  belongs.  If,  therefore, 
the  patient  in  this  case  did  not  belong  in  your  county,  the  city  would  have  no  claim 
on  your  county,  but  would  have  upon  the  patient's  county.  Second.  1  do  not  think 
that  the  Court  Commissioner  is  entitled  to  have  an  office  furnished  at  the  expense 
of  the  county.  Section  110,  p.  138,  Gen.  St.  1878,  specifies  for  what  officers  the 
Board  shall  provide  offices,  and  he  is  not  one  of  the  number.  The  Latin  maxim, 
expressio  unius  est  exclusio  alterius,  is  applicable  here.  Third.  I  do  not  think  the 
charge  for  preliminary  examination  by  a  Justice  previous  to  issuing  the  warrant,  at 
15  cents  per  folio,  a  proper  charge.  When  reduced  to  writing,  he  is  allowed  15  cents 
per  folio,  and  15  cents  for  administering  the  oath.  This  is  all.  In  brief,  without 
proceeding  to  answer  your  questions  in  detail,  he  must  be  able  to  put  his  finger 
upon  some  express  provision  of  the  statute  wMch  authorizes  the  charge,  before  it 
can  be  allowed.  An  examination  of  section  17,  p.  779,  Gen.  St.  1878,  will  answer 
all  your  questions  on  this  head. 
January  19th,  1882.  "W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  Ii.  KeiMe,  Supt.  of  Pub.  Inst.: 

Deak  Sm:  You  ask  my  opinion  on  the  following  questions,  viz.:  "(1)  In  sec- 
tion 166,  c.  36,  Gen.  St.  1878,  is  not  the  certificate  of  the  County  Superintendent 
presumptively  valid  and  continuous  in  its  force  for  the  time  during  which  the  Super- 
intendent has  immediate  supervision  of  the  school  for  which  he  has  certified?  (2) 
If  not,  what  are  its  limitations?  (8)  Does  'produce'  require  more  than  that  it  be 
presented  for  the  satisfaction  of  the  Treasurer  that  the  books  are  in  use?  (4)  If 
more,  how  much  more?"  The  section  referred  to  is  very  indefinite  and  uncertain, 
and  it  is  difficult  to  understand  from  its  terms  just  what  was  intended.  In  order 
to  comprehend  its  meaning  it  is  necessary  to  read  the  entire  act.  Sections  159  and 
160  provide  the  machinery  by  which  these  text-books  are  to  be  distributed  among 
the  districts.  Its  operation  must  necessarily  be  slow,  and  by  the  terms  of  these  sec- 
tions it  may  be  May  15th  before  the  orders  reach  the  contractor.  He  is  to  fill  the 
orders  direct  to  the  County  Auditor  "as  soon  as  possible. "  Then  the  Auditor  is  to 
transmit  to  the  Clerk  of  each  school-district  the  number  of  books  ordered.  By  sec- 
tion 165,  the  public  schools  were  not  required  to  use  these  text-books  until  within 
"one  year"  after  they  were  printed  and  furnished  the  State  Superintendent.  Then 
comes  the  section  under  consideration,  and,  reading  that  in  the  light  of  these  prior 
provisions,  I  think  the  design  was  to  place  a  limit  beyond  which  a  school-district 
could  not  go  without  the  loss  to  it  of  the  State  school-tax  fund,  unless  such  district 
had  introduced  into  the  schools  of  such  district  the  State  text-books,  and  were  using 
them  to  the  exclusion  of  any  other  series  of  text-books.  This  limit  was  "two  years 
from  the  time  the  County  Auditor  of  any  county  has  received  the.  number  of  text- 
books required  for  the  district  schools  of  his  county  from  the  Superintendent  of 
Public  Instruction."  In  other  words,  it  was  the  duty  of  a  school-district  to  use 
such  books  within  one  year  after  they  were  printed  and  furnished,  and  this  duty, 
at  the  end  of  two  years  after  the  Auditor  had  received  his  complement  of  books, 
was  to  be  enforced  by  a  penalty,  viz.,  the  withholding  of  the  quota  of  State  school 
tax  due  such  district.  When  once  introduced  and  used  "to  the  exclusion  of  any 
other  series  of  text-books, "  it  seems  to  have  been  assumed  that  no  further  compul- 
sory means  were  required  to  enforce  their  continued  use.  If  I  am  right  in  this 
conclusion,  it  follows  that  but  one  certificate  is  required,  and  this  certificate  is  to 
be  retained  by  the  school-district  Treasurer  and  produced  {exhibited,  shovm)  by 
him  to  the  County  Treasurer  when  he  draws  the  money  due  his  district. 

January  19th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


ATTORNEYS    GENERAL.  495 

Hon.  D.  B.  Searle,  Co.  Atty.,  Stearns  Co. : 

Dear  Sir:  Your  favor,  asking  my  opinion  on  section  61  of  the  school  law,  re- 
ceived. The  salary  of  County  Superintendent  is  to  be  fixed  by  the  Board  of  County 
Commissioners  within  the  limits  named  in  this  section.  It  is  not  to  exceed  ©1,800 
per  annum,  nor  is  it  to  be  less  "than  at  the  rate  of  §10  for  each  organized  district 
in  the  county  to  be  reckoned  pro  rata  for  the  year  from  the  time  of  the  commence- 
ment of  the  first  school  in  the  district."  As  to  the  organization  of  the  district  it^ 
can  make  no  difference  how  such  organization  is  effected, — whether  by  special  act 
of  the  Legislature,  by  the  act  of  the  people,  or  of  the  County  Commissioners.  So 
long  as  it  remains  an  organized  district,  it  is  to  be  reckoned  in  estimating  the  maxi- 
mum amount  to  be  allowed.  But  a  new  district  may  be  organized  at  any  time 
during  the  year,  and  the  question  remains,  from  what  time  is  such  new  district  to 
be  counted  in  estimating  his  salary?  This  section  fixes  it  "from  the  time  of  the 
commencement  of  the  first  school  in  the  district."  That  is,  if  a  new  district  is  or- 
ganized in  January,  but  school  does  not  commence  therein  until  July,  then  it  is  to 
be  reckoned  from  .July  and  not  from  January.  This  is  all,  it  seems  to  me,  that  the 
expression  "from  the  time  of  the  commencement  of  the  first  school  in  the  district" 
means.  When  the  district  is  organized  and  school  is  once  held  therein,  it  makes 
no  difCerence  afterwards,  so  far  as  this  question  is  concerned,  whether  school  is 
held  therein  or  not.  His  salary  is  not  to  be  fixed  by  the  time  school  is  held  in  the 
several  districts  each  year,  but  by  the  number  of  organized  districts  in  which  school 
at  some  time  has  been  held. 

January  20th,  1882.  W.  J.  HAHK,  Atty.  Gen. 

D.  B.  Searle,  Esq.,  Co.  Atty.,  Stearns  Co.,  St.  Cloud,  Minn.: 

Dear  Sir;  The  law  is  silent  on  the  point  submitted.  But,  in  my  opinion,  where 
the  district  is  composed  of  parts  of  two  counties,  it  should,  in  estimating  the 
County  Superintendent's  salary,  be  counted  in  the  county  in  which  the  school-house 
is  situated.  This  has  been  the  uniform  construction  of  the  law  given  by  the  Su- 
perintendent of  Public  Instruction  in  reference  to  the  County  Superintendent  from 
whom  a  certificate  to  teach  is  to  be  obtained  by  a  teacher  teaching  in  such  district. 
It  seems  to  me  to  be  the  most  reasonable,  as  such  Superintendent  is,  under  the  law, 
to  visit  such  schools.  The  labor  being  thus  imposed  upon  him  he  should  have  the 
compensation. 
February  9th,  1882.  W.  J.  HAHN,  Atty  Gen. 


His  Excellency,  L.  F.  Hubbard,  Governor: 

In  my  opinion  any  bonds  issued  now,  under  the  bond  adjustment  act  of  IN'ovem- 
ber  4,  1881, .should  be  signed  by  the  present  State  oflicers.  The  act  provides  that 
these  bonds  shall  be  signed  by  the  Governor  and  the  other  officers  named,  and  con- 
tains no  limitation  upon  the  time  within  which  the  old  bondholders  are  to  avail 
themselves  of  the  provisions  of  the  act.  I  apprehend,  therefore,  that  any  such  holder 
may  come  in  at  any  time  while  the  act  continues  in  force,  and  accept  its  provisions. 
When  he  does  so  elect  to  accept  its  terms,  then  new  bonds  of  the  character  specified 
are  to  be  issued,  and,  when  issued,  to  be  signed  by  the  then  officers.  The  fact  that 
these  new  bonds  are  to  bear  date  July  1, 1881,  is,  in  my  opinion,  immaterial,  so  far 
as  this  point  is  concerned. 

February  11th,  1882.  "W.  J.  HAHN,  Atty.  Gen. 


T.  M.  Grant,  Esq.,  Co.  Atty.,  Big  Stone  Co. : 

Dear  Sir:  Tour  favor  received.  Ton  state  the  following  facts:  "Big  Stone 
county  at  one  time  undertook  to  assume  all  the  prerogatives  of  an  organized  county, 
but  had  its  illusion  dispelled  by  the  Supreme  Court.    See  25  Minn.  215.    During 
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this  assumption  various  claims  were  allowed  by  the  then  Board  of  County  Com-: 
missioners,  and  orders  issued  therefor,  chiefly  in  payment  of  salaries  to  pretended 
officers,  which  orders  were  signed  by  the  Chairman  of  the  Board  and  the  pretended 
County  Auditor,  but  have  never  been  paid  until  now,  when  the  present  Board  of 
Commissioners,  elected  under  the  act  of  1881,  organizing  the  county,  have  under- 
taken to  pay  said  old  orders  by  causing  new  orders  to  be  issued  in  their  place  and 
stead,  signed  by  the  present  County  Auditor,  and  have  proceeded  to  levy  a  tax  of  2 
7-10  mills  for  the  purpose  of  paying  the  new  orders,  which  said  tax  the  tax-payers 
objected  to  paying,  claiming  it  to  be  illegal,"  and  ask  "if,  in  my  opinion,  the  is- 
suance of  the  new  orders  and  the  levy  of  the  tax  to  pay  them  is  legal." 

So  far  as  the  payment  of  salaries  to  pretended  oflacers  is  concerned,  it  seems  to  me 
there  can  be  no  question  that  the  act  of  the  Commissioners  is  illegal  and  void.  The 
Supreme  Court  has  decided  that  there  were  no  county  officers,  and  it  necessarily  fol- 
lows that  there  could  be  no  salaries  to  pay.  The  issuance  of  the  orders  to  such  persons 
would  therefore  be  a  mere  gratuity,  and  I  know  of  no  power  in  the  County  Commis- 
sioners to  distribute  money,  raised  by  taxation,  among  a  few  or  many  of  its  citizens. 
The  records  in  the  Auditor's  office,  if  they  show  what  they  should,  would  make  it 
perfectly  apparent  that  these  orders  were  issued  for  an  illegal  purpose.  Suppose, 
for  example,  that  A.  B.  should  appear  before  the  Board,  and  claim  that  he  should 
be  allowed  a  salary  as  County  Auditor,  for  a  given  period,  and  that  the  Commis- 
sioners should  allow  the  claim,  although  there  could  be  no  pretense  that  he  had 
ever  served  a  moment  in  that  capacity.  Can  it  be  possible  that  such  allowance 
would  or  could  create  a  legal  and  valid  claim  against  the  county  ?  The  present  case, 
in  view  of  the  Supreme  Court  decision,  is  the  same  thing.  In  11  Minn.  (Gil.)  12, 
the  Supreme  Court  held  that  the  validity  of  all  evidences  of  indebtedness  issued  by 
County  Commissioners  could  be  inquired  into.  If  these  evidences  are  illegal,  there- 
fore such  illegality  can  be  investigated  and  declared  void  by  judgment  of  court. 
By  section  89,  p.  134,  Gen.  St.  1878,  I  think  it  would  be  the  duty  of  the  County 
Attorney  to  appeal  from  the  allowance  of  such  claims.  I  am  also  of  the  opinion  that 
^11  alleged  claims  against  the  county,  arising  out  of  its  former  supposed  organiza- 
tion, are  subject  to  the  same  objections  as  that  of  salary  of  pretended  officers. 

February  11th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


F.  C.  rield,  Esq.,  Co.  Aud.,  Wadena  Co. : 

Dear  Sir:  You  ask:  "Can  a  county  liquor  license  be  issued  without  a  meeting 
of  the  Board  to  approve  bondV"  The  County  Board,  as  such,  can  only  act  when 
in  session  in  any  case.  Chapter  16,  Gen.  St.  1878,  makes  it  the  duty  of  the  Board, 
as  a  Board,  to  exercise  discretion,  discrimination,  and  judgment  as  to  the  persons 
to  whom  licenses  shall  be  granted,  and  the  sum  to  be  paid,  as  well  as  the  sufficiency 
of  the  applicant's  bond.  The  duty  and  responsibility  thus  imposed  cannot  be  dele- 
gated, but  must  be  discharged  by  the  Board,  and  by  no  one  member  th&eof ,  or  any 
other  person  or  body.     Co.  Com'rs  Hennepin  Co.  vs.  Robinson,  16  Minn.  381. 

February  20th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Keihle,  Supt.  Pub.  Inst. : 

Sir:  Tou  ask  my  opinion  upon  the  following,  viz:  "In  the  interpretation  of 
section  23,  c.  36,  Gen.  St.  1878,  (1)  can  the  Trustees  rent  the  school-house,  except 
upon  petition  of  a  majority  of  the  legal  voters?  (2)  Have  they  a  right  to  allow  a 
minority  to  use  the  school-house  for  the  same  purpose  (e.  g.,  worship)  for  which  they 
have  already  allowed  its  use  by  a  majority?"  To  the  first  query  I  answer,  no. 
The  provisions  of  section  23  are  that  the  Trustees  may,  "when  petitioned  therefor 
by  a  majority  of  the  legal  voters  of  said  district,"  permit  and  authorize  the  use  of 
the  school-house  for  the  purposes  named.  Expressio  unius  est  exclusio  alteriibs  is  a 
maxim  of  the  law.    When,  therefore,  the  Legislature  says  that  the  Trustees  may  let 
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the  school-house  "when  petitioned,"  etc.,  it  is  equivalent  to  saying  they  cannot  so 
let  it  unless  so  petitioned.  This  section  does  not  provide  that  the  right  to  use  the 
school-house  for  purposes  of  worship  should  be  granted  to  the  majority  of  the  legal 
voters,  but  on  the  petition  of  a  majority.  Tlie  petition  should  be  for  the  right  to 
use  the  building  for  divine  worship,  or  for  Sabbath  schools,  etc,  and  not  for  the 
right  of  any  particular  denomination  to  so  use  it.  The  petition  being  in  proper 
form,  such  petition  would  vest  the  Trustees  with  the  power  to  let  it  to  any  person 
or  body  for  the  purposes  named  in  the  petition.  In  other  words,  but  one  proper 
petition  is  needed  to  confer  the  requisite  authority  upon  the  Trustees  to  let  for 
divine  worship.  It  then  remains  for  the  Trustees  to  determine  the  individual 
applications ;  and  it  can  make  no  difference  whether  the  particular  denomination 
applying  for  its  use  is  or  is  not  backed  by  the  majority  of  the  legal  voters. 
February  21st,  1882.  W.  J.  HAHX,  Atty.  Gen. 


Wm.  McAboy,  Judge  of  Probate,  Douglas  Co.: 

Dear  Sir:  Judges  of  probate  cannot  "legally  charge  the  fees  allowed  by  section 
27,  c.  35,  tit.  3,  Young's  St.,  for  services  required  by  said  section."  Section  7,  o.  7, 
p.  108,  (same  statutes,)  expressly  says  that  "fhe  Probate  Judges  in  this  State  are 
hereby  prohibited  from  taking  or  receiving,  either  directly  or  indirectly,  any  fees 
whatever  for  their  official  services  other  than"  acknowledgments  and  oaths  outside 
of  the  line  of  probate  duties.  This  was  passed  in  1875;  the  section  referred  to, 
(section  27,)  in  1868.  It  seems  to  me  that  this  provision  is  too  plain  to  admit  of  a 
question  in  the  mind  of  any  one. 

March  1st,  1882.  W.  J.  HAH2T,  Atty.  Gen. 


E.  B.  Pierce  and  Jos.  Bookwalter: 

Gentlemen:  Tou  ask:  "Must  the  people  of  a  town  vote  no  license  at  every 
town  meeting  if  they  wish  to  prevent  the  licensing  of  saloon-keepers  in  the  town, 
or  will  once  voting  serve  until  it  is  revoked  by  a  vote  to  the  contrary?"  One  fa- 
vorable vote  against  license  is  sufficient  to  prevent  the  issuance  of  licenses  until 
the  people,  in  pursuance  of  section  1,  c.  16,  Young's  St.,  again  desire  to  and  do  vote 
upon  the  question.  The  result  of  that  second  submission  of  the  question  will  de- 
terrains  the  question  for  the  future  until  another  vote  is  had,  and  so  on  ad  in- 
finitum. 

March  1st,  1882.  W.  J.  HAHN,  Atty.  Gen. 


J.  L.  Higgins,  Esq.,  Co.  Atty.,  Martin  Co.: 

Dear  Sir:  Section  1,  c.  124,  Gen.  Laws  1881,  expressly  provides  wliat  is  to  be 
understood  as  capital  stock,  for  the  purpose  of  determining  the  amount  to  be  de- 
posited in  a  designated  depository.  It  is  to  include  "ths  personal  property  of  pri- 
vate banks  or  bankers,  or  the  individual  members  of  said  banking  firms,"  and  is 
assessed  upon  the  tax-lists  of  any  county  of  tlae  State.  This  necessarily  excludes 
real  estate  in  determining  the  amount  to  be  deposited.  Anything  deposited  in  the 
bank  in  question,  in  excess  of  the  amount  allowed  by  law,  is  in  the  bank  at  the  risk 
of  the  Treasurer.  The  neglect  of  the  Treasurer-elect  to  give  the  new  bond  within 
10  days  would  not,  I  think,  necessarily  vacate  the  office,  if  he  does,  within  a  rea- 
sonable time,  execute  and  deliver  a  bond  that  is  approved.  If,  however,  he  should 
absolutely  refuse  to  comply  with  the  order  of  the  Commissioners,  the  case  might 
be  different.  Section  7,  c.  110,  Gen.  Laws  1881,  contains  provisions  on  this  sub- 
ject. 

March  1st,  1882.  W.  J.  HAHN,  Atty.  Gen. 
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Hon.  Henry  M.  Knox,  Publip  Examiner : 

Deae  Sik:  You  ask  my  opinion  as  to  the  limitation  imposed  on  State  banks  by 
section  47,  c.  77,  Gen.  Laws  1881.  This  section  seems  to  me  to  be  reasonably  clear. 
The  first  clause  of  the  section  provides  plainly  and  specifically  that  "the  total  lithi 
unties  to  any  association  of  any  person  *  *  *  for  money  borrowed  *  *  *' 
shall  at  no  time  exceed  fifteen  per  cent,  of  aggregate  amount  of  the  capital  stock 
of  such  association  actually  paid  in,  and  of  the  permanent  surplus  fund  of  such  asf 
sociation."  If  the  provisions  of  the  section  stopped  here  it  seems  to  me  clear  that 
the  gross  amount  of  money  which  any  one  individual  could  legally  borrow  in  any 
manner  from  a  State  bank  would  be  15  per  cent,  of  the  capital  paid  in,  and  of  it* 
permanent  surplus,  irrespective  of  the  character,  kind,  or  amount  of  security  given 
or  offered.  The  limitation  is  absolute  and  unconditional.  From  this  positive 
and  sweeping  restriction,  however,  the  last  clause  of  this  section  makes  two  ex- 
ceptions, and  only  two:  First.  "The  discount  of  bills  of  exchange  drawn  in  good 
faith  against  actually  existing  values."  Second.  "The  discount  of  commercial  or 
business  paper  actually  owned  by  the  person  negotiating  the  same."  The  flrat 
of  these  exceptions  needs  no  elucidation.  The  meaning  of  "bills  of  exchange" 
is  well  known  in  the  commercial  world.  The  second  is  equally  clear.  It  must  be 
"commercial  or  business  paper  actually  owned  by  the  person  negotiating  the  same." 
This  would  exclude  accommodation  paper,  and  by  no  possible  fair  construction 
could  be  twisted  so  as  to  include  a  person's  own  note,  however  well  secured.  If 
the  latter  construction  were  given  it  would  nulify  the  body  of  the  act. 

March  6th,  1882.  W.  J.  HAHN ,  Atty.  Gen. 


J.  D.  La  Chance,  Esq.,  Co.  Aud.,  Morrison  Co.: 

Dear  Sir:  Tou  ask:  "Has  the  Chairman  of  the  Board  of  County  Commission- 
ers, or  the  balance  of  the  Board  when  he  is  away,  the  right  to  sign  county  orders 
at  any  time,  whether  in  session  or  not?  Does  the  law  contemplate  that  the  order 
shall  be  made  during  the  session  of  the  Board,  and  signed  at  the  same  time,  and 
delivered  by  the  County  Auditor  after  the  thirty  days  have  expired?"  In  my  opin- 
ion the  Chairman  may  sign  any  order  for  any  bill  allowed  by  the  Board  at  any  time 
after  such  allowance.  It  is  not  necessary  that  the  Board  should  be  in  session  when 
such  order  is  signed.  No  order  should  be  signed,  of  course,  until  the  claim  for 
which  it  is  drawn  is  allowed;  that  is,  no  signing  of  orders  in  blank,  to  be  subse- 
quently filled  up,  is  contemplated. 

March  17th,  1882.  W.  J.  HAHN",  Atty.  Gen. 


Hon.  J.  A.  Reed,  Warden  State  Prison: 

Dear  Sir:  Your  favor  received.  You  ask  me  whetherthe  word  "physicians," 
as  used  in  section  36,  p.  1016,  Gen.  St.  1878,  "apply  to  other  than  those  employed 
in  schools  or  colleges  medical?"  In  my  opinion  it  does  not.  The  language  is  in 
the  conjunctive.  You  are  authorized  (in  the  case  named)  to  deliver  the  remains 
"to  the  physicians,  professors,  and  teachers  in  medical  colleges  and  schools  in  the 
state  *  *  *  for  purposes  of  medical  and  surgical  study. "  The  object  and  pur- 
pose of  this  provision  is  obvious.  Had  the  Legislature  intended  that  such  remains 
might  be  delivered  to  physicians  generally,  they  would  have  said  "to  physicians  or 
to  professors,  teachers,"  etc.  The  purpose  of  medical  and  surgical  study  named, 
seems  to  me,  when  read  in  the  light  of  the  words  "medical  colleges  and  schools,"  to 
refer  to  such  study  by  persons  attending  such  institutions  for  that  purpose. 

March  17th,  1882.  W.  J.  HAHN,  Atty.  Gen. 
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lyman  B.  Everdell,  Esq.,  Co.  Atty.,  Wilkin  Co.: 

Dear  Sik:  Your  favor  of  eighteenth  inst.  received.  You  ask  whether  the 
mileage  and  per  diem  allowed  to  County  Commissioners  can  be  drawn  before  being 
.actually  earned,  or  "in  any  way  except  on  an  order  allowed  by  the  Board  in  the 
usual  manner,  upon  a  properly  verified  claim?"  Certainly  not.  Their  claim  for 
compensation  for  services  and  travel  can  only  arise  after  being  rendered  or  per- 
formed. The  amount  cannot  be  ascertained  until  then.  They  tlierefore  stand  on 
the  same  footing  as  all  other  claims  where  the  amount  due  is  not  "fixed  by  law,  or 
authorized  to  be  fixed  by  some  other  person  or  tribunal."  Section  141,  Gen.  St. 
1878,  p.  143.  Hence,  their  claims  must  be  itemized  and  verified  vmder  sec.  115,  p. 
139,  Id. 

March  23d,  1882.  W.  J.  HAHX,  Atty.  Gen. 


His  Excellency,  L.  F.  Hubbard,  Governor : 

Sir:  The  bill  of  Fred.  Eichter,  Esq.,  Sheriff  of  Barasey  county,  against  the 
State  of  Minnesota  for  board,  etc.,  of  Henry  Taylor  and  George  Harris,  committed 
to  the  jail  of  said  Ramsey  county  on  a  charge  of  murder  committed  in  said  last,- 
named  county,  referred  to  me  by  your  Excellency,  has  been  duly  examined.  I  have 
the  honor  to  advise  your  Excellency  that  the  State  is  not  liable  for  this  bill,  or  any 
part  of  it.  By  section  3  of  chapter  120,  Gen.  St.  1878,  "when  there  is  no  sufficient 
jail  in  any  county  wherein  any  criminal  offense  has  been  committed,"  the  examin- 
ing magistrate  is  authorized  upon  his  own  motion  to  order  any  person  charged  with 
such  offense,  and  directed  to  be  committed  to  prison,  to  be  sent  to  the  jail  of  the 
<!ounty  nearest,  having  a  sufficient  jail.  By  the  commitment,  it  appears  that  the 
Sheriff  of  Aitkin  county  was  directed  by  the  committing  magistrate  to  convey  said 
prisoners  to  the  common  jail  of  Ramsey  county,  and  the  keeper  of  that  jail  was  re- 
quired to  receive  and  detain  tliem  for  the  reason  stated  in  the  warrant,  that  there 
was  no  sulHcient  jail  in  said  Aitkin  county  to  hold  them.  By  section  17  of  the 
aforesaid  chapter  it  is  provided  that  in  a  case  such  as  this  "the  Sheriff  of  the  county 
in  which  such  prisoner  is  to  be  confined  shall  keep  said  prisoner  at  the  expense  of 
"the  county  in  which  the  offense  was  committed,  and  shall  be  allowed  thei'efor 
lour  dollars  per  week."  By  this  section  it  is  also  made  the  imperative  duty  of  the 
County  Commissioners  of  the  said  county,  "at  their  first  session  after  the  commit- 
ment of  such  prisoner, "  to  authorize  orders  to  be  drawn,  and  sent  to  the  Sheriff  of 
the  county  to  which  such  prisoners  are  sent,  for  the  expense  of  maintaining  such  pris- 
oner until  the  meeting  of  the  court  at  which  he  is  to  be  tried.  I  am  at  a  loss  to  know 
how  human  language  could  be  found  so  as  to  make  the  liability  of  Aitkin  county,  in 
the  case  under  consideration,  more  imperative.  There  is  no  provision  of  law  that  I 
am  aware  of  that  could  create  any  lialoility  on  the  part  of  the  State. 

March  27th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  John  M.  Martin,  Judge  of  Probate,  Norman  Co. : 

Dear  Sib:  Your  favor,  asking  what  fees  should  be  allowed  the  Sheriff  for  car- 
Tyiiig  an  insane  person  to  the  hospital  for  the  insane,  committed  under  title  3  of 
■chapter  35,  Gen.  Laws  1878,  is  received.  By  section  21  of  said  chapter,  where  such 
•commitment  is  ordered,  the  committing  officer  is  directed  to  "place  the  warrant  in 
the  hands  of  the  Sheriff  or  some  other  suitable  person,  whom  he  shall  authorize  to 
convey  the  said  insane  person  to  the  hospital."  By  this  section  it  is  evident  that 
the  person  designated  need  not  necessarily  be  the  Sheriff.  Section  22  of  same  chap- 
ter definitely  and  emphatically  fixes  the  compensation  of  the  person  so  designated 
for  the  services  to  be  by  him  performed  under  said  warrant.  It  is  fixed  at  "two 
dollars  per  day  for  the  time  necessarily  employed,  and  all  necessary  disbursements 
for  travel,  and  for  support  of  himself  and  insane  person  and  assistants. "  I  am  at  a 
loss  to  know  how  language  so  plain  could  be  misconstrued.     The  statute  had  just 
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he  might  authorize  the  Sheriff  or  some  other  suitable  person,  and  tlien  saysi 
)  person  so  authorized"  (i.  e.,  the  Sheriff,  if  he  is  designated) "shall receive,"  etc. 


said 

"the  person  so  authorized"  {i     . 

Again,  the  mileage  allowed  the  Sheriff  in  the  performance  of  the  ordinary  duties  of 

his  office  is  to  reimburse  him  for  the  expenses  of  travel,  etc.,  necessarily  incident  to 

the  discharge  of  his  duties.    To  allow  him  travel  fees  and  his  disbursements  would 

be  a  double  allowance.    If  he  performs  this  duty  he  receives  the  same  and  no  greater 

compensation  than  would  any  other  person  for  the  same  service. 

March  27th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Keihle,  Superintendent  of  Public  Instruction : 

Dear  Sir:  In  response  to  your  favor,  submitting  cettain  questions  for  my  opin- 
ion, I  have  the  honor  to  say,  in  answer  to  your  first  question,  viz.,  "Is  six  miles 
square  equivalent  to  thirty-six  square  miles,  within  the  meaning  of  section  17,  o. 
36,  G-en.  St.  1878?  In  other  words,  can  a  district  be  more  than  six  miles  long?"— 
that  in  my  opinion  six  miles  square  is  not  equivalent  to  thirty-six  square  miles. 
Under  this  section  the  district  may  comprise  an  entire  township,  irrespective  of  its 
length,  bredth,  or  area;  or  it  may  comprise  a  territory  six  miles  square  in  different 
townships.  In  the  latter  case  its  dimensions  are  definitely  fixed,  and,  as  the  au- 
thority is  statutory,  it  cannot  be  extended  by  construction  or  implication.  To  your 
second  query,  viz.,  "Does  this  section  autliorize  County  Commissioners  to  give 
any  non-resident  of  a  district  school  privileges  within  it?"  I  answer  that  tlie 
school  privileges  which  the  County  Commissioners  are  authorized  by  this  section  to 
grant,  are  confined  to  "such  district,"  i.e.,  a  district  composed  of  an  entire  townsiiip, 
or  of  six  miles  square,  and  is  also  limited  to  "persons  non-resident  of  such  district, 
and  to  whom  the  school  in  siich  district  is  easier  of  access  than  'the'school  in  any 
other  district."  It  does  not  ajiply  to  school-districts  in  general.  To  your  third 
query,  viz.,  "In  proviso  2,  §  17,  is  any  limitation  to  the  magnitude  of  a  school-dis- 
trict implied?"  I  answer  that  there  is  no  such  limitation  implied  by  this  section, 
in  my  opinion. 

March  28th,  1882.  W.  J.  HAHN;  Atty.  Gen. 


E.  P.  Freeman,  Esq.,  Co.  Atty.,  Blue  Earth  Co. : 

Dear  Sir:  Your  favor  received.  You  ask:  "Where  an  independent  school-dis- 
trict is  organized, — not  by  special  act  of  the  Legislature,  but  by  action  in  conformity 
with  the  general  school  law  on  the  subject, — can  the  County  Board  change  the 
limits  of  said  school-district  on  petition,  or  on  petition  allow  any  particular  part 
to  be  set  off  from  said  independent  school-district,  into  another  district?"  In  my 
opinion  they  cannot.  This  point  was  before  my  predecessor.  Gen.  Wilson,  and  de- 
cided by  him  in  the  same  way.  The  case  of  State  ex  rel.  vs.  Sharp,  27  Minn.  38,  also 
indicates  the  same  thing.  Independent  districts  are  organized  irrespective  of  any 
action  of  the  County  Board.  They  are  created  by  their  own  act,  and,  as  said  by  the 
Supreme  Court  in  that  case,  "as  respects  organization  it  was  not  the  intention  of 
the  Legislature  to  subject  independent  districts  to  the  control  of  what  is  styled  the 
general  school  law,  but  to  make  them,  as  their  name  implies,  wholly  independent 
thereof,  subject  only  to  the  provisions  of  subchapter  7. "  Chapter  74,  Gen.  Laws 
1877.  If  the  Board  can,  after  organization,  add  to  or  take  from  such  a  district, 
they  might  thus  indirectly  do  what  .they  have  no  authority  to  do  directly,  viz.,  ef- 
fect, in  fact,  an  organization  of  an  entirely  new  district.  Again,  power  to  take 
a  part,  in  this  case,  implies  a  power  to  take  the  whole,  and  consequently  a  power 
to  destroy.  As  the  County  Commissioners  have  no  authority  to  organize  such  a 
district,  the  power  to  destroy  it,  when  created,  must  be  conferred  in  clear,  unmis- 
takable terms.    It  cannot  be  claimed  by  implication. 

March  28th^  1882.  W.  J.  HAHN,  Atty.  Gen. 
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C.Brown,  Esq., Treas.  Ind.  School-Dist.  No.  12,  Houston  County: 

Dear  Sir:  Your  inquiry  is  entirely  outside  the  line  of  my  duties,  but,  neverthe- 
less, on  account  of  its  importance,  I  will  indicate  my  views  on  the  question  sub- 
mitted. You  ask  (1)  as  to  your  liability  as  such  Treasurer  for  i^ublic  money  stolen 
from  you ;  and  (2)  as  to  the  power  of  the  Board  of  Education  of  your  district  to  re- 
lieve you  from  your  liability  for  such  money,  if  you  are  liable  for  it. 

First.  That  you  are  absolutely  liable  for  the  money  so  stolen  I  have  no  doubt. 
You  are,  by  section  107,  p.  488,  Gen.  St.  1878,  required  to  give  a  bond  for  the  faith- 
ful discharge  of  your  duties  as  Treasurer.  It  is  also  made  the  duty  of  such  Treas- 
urer to  receive  all  moneys  belonging  to  the  district,  and  pay  out  the  same  upon  the 
order  of  the  Clerk  and  President.  He  is  also  required  to  keep  accurate,  detailed, 
and  separate  ;noourit  of  each  fund  coming  into  his  hands,  and  to  render  a  report  of 
the  business  ot  his  oflSce  annually,  and  as  often  as  called  for  by  the  Board.  These 
provisions  of  the  statute  clearly  indicate  a  purpose  on  the  part  of  the  Legislature 
to  impose  upon  such  officer  an  absolute  and  unqualified  liability  for  money  received 
by  him  in  his  official  capacity.  See  District  Tp.  of  Taylor  vs.  Morton,  37  Iowa  550; 
Dist.  Tp.  of  Union  vs.  Smith,  39  Iowa,  9;  Dist.  Tp.  of  BlufE  Creek  vs.  Shinkle,  40 
Iowa,  130;  Co.  Com'rs  McLeod  Co.  vs.  Gilbert,  19  Minn.  214;  Co.  Com'rs  Henne- 
pin Co.  vs.  Jones,  18  Minn.  199. 

Second.  The  Board  of  Education  have  no  power  to  release  you  from  your  liabil- 
ity. Section  111  of  said  chapter  specifies  the  powers  of  such  Board,  and  there  is 
nothing  therein  that  will  authorize  that  body  to  discharge,  for  the  reasons  stated, 
a  lawful  claim  of  the  district.  The  powers  possessed  by  the  Board  are  only  those 
conferred  by  law.     They  can  lawfully  exercise  no  others.    See  the  cases  cited  supra. 

March  28th,  1882.  *  W.  J.  HAHN,  Atty.  Gen. 


A.  Y.  Felton,  Esq.,  Sec.  Dist.  No.  60,  Wab.  Co.: 

Dear  Sir:  Your  favor  of  sixteenth  inst.  has  remained  unanswered  on  account 
of  the  press  of  other  matters.  I  do  not  think  your  Board  of  Directors  have  the 
authority  to  make  an  appropriation  for  the  purpose  of  a  public  library.  Section 
111,  p.  489,  Gen.  St.  1878,  specifies  the  powers  of  such  board.  Anything  outside  of 
its  terms  is  unauthorized.  Subdivision  4  of  this  section  is  the  only  one  which 
could  be  claimed  as  at  all  applicable.  This  is  limited  to  "school  apparatus,  fur- 
niture, stoves,  and  other  appendages  for  school-houses."  JTone  of  these  would 
cover  a  public  library. 

March  28th,  1882."  W.  J.  HAHX,  Atty.  Gen. 


B.  H.  Whitney,  Esq.,  Co.  Attorney,  Murray  Co. : 

Dear  Sir:  First.  Under  section  90  of  the  general  tax  law  the  proceeding  neces- 
sary to  follow  in  order  to  effect  a  redemption  is  clearly  pointed  out.  I  know  of 
no  other  way,  and  think  the  County  Auditor  should  insist  upon  a  substantial 
compliance  with  its  provisions.  Second.  ISo  fees  are  allowed  in  collecting  delin- 
quent personal  property  tax  unless  a  levy  is  made.  The  county  is  not  liable  for 
them.  This  was  held  by  the  late  Judge  Cornell  when  Attorney  General,  and  by 
Gen.  "Wilson,  and  by  Judge  Start,  my  immediate  predecessor.  I  fully  concur  in 
the  same.  The  Treasurer  is  bound  to  receive  the  taxes,  if  properly  tendered,  with- 
out requiring  mileage  where  there  has  been  no  levy.  Third.  Under  section  10,  c. 
74,  Gen.  Laws  1881,  the  fees  of  witnesses  in  criminal  cases  before  a  Justice  of  the 
Peace  are  not  a  county  charge.  The  section  is  too  plain  for  argument.  It  says  the 
judges  of  the  District  Court  may  allow,  etc.,  to  defendant's  witnesses  in  the  district 
court.  It  is  needless  to  say  that  a  Justice  is  not  a  Judge  of  the  District  Court,  or 
that  a  Justice  Court  is  not  a  District  Court. 

March  28th,  1882.  "W.  J.  HAHN,  Atty.  Gen. 
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Hon.  W.  W.  Braden,  State  Auditor: 

Dear  Sir:  My  attention  has  been  called  by  you  to  section  21  of  chapter  10, 
Gen.  Laws  1881,  and  my  opinion  requested  as  to  whether  said  section  is  to  have  a 
retrospective  or  a  prospective  operation.  Our  Supreme  Court,  in  the  case  of  Brown 
vs.  Delaney,  22  Minn.  348,  says  that  "unless  the  contrary  clearly  appears  to  have 
been  intended  by  the  Legislature,  statutes  should  be  construed  to  be  prospective  in 
their  scope  and  operation,  and  not  retrospective.  This  is  a  familiar  canon  of  construc- 
tion. "  Does  it  then  clearly  appear  that  this  section  was  intended  by  the  Legislature 
to  have  a  retrospective  operation?  It  seems  to  me  that  it  does  not,  but  that,  on  the 
contrary,  it  does  appear,  from  the  entire  chapter,  that  the  scope  and  operation  of  this 
section  was  intended  to  be  prospective.  I  am  of  opinion  that  the  clause  "  whenever 
the  holder  of  any  tax  certificate  of  sale"  refers  to  a  certificate  of  sale  issued  in  the  fu- 
ture, after  the  statute  goes  into  effect,  and  not  to  certificates  issued  prior  to  its  pas- 
sage. This  view  is  not  only  strengthened,  but,  as  it  seems  to  me,  conclusively  es- 
tablished, by  reference  to  section  19  of  the  same  chapter.  This  last  section,  like  the 
section  under  consideration,  was  enacted  in  the  interest  of  the  purchaser  at  a  tax 
sale,  and  provides  an  easy  and  inexpensive  method  by  which  such  purchaser  may, 
in  a  given  case,  have  the  amount  invested  by  him  in  a  tax  certificate  refunded.  It 
starts  out  with  the  expression  "that  when  lands  ham  been  sold  for  taxes,"  etc., 
which,  to  my  mind,  indicates  fully  as  clear  an  intention  to  make  its  scope  retro- 
spective, as  does  the  phrase  "whenever  the  holder  of  any  tax  certificate  of  sale," 
'  etc.,  found  in  section  21;  and  yet  the  Legislature  deemed  it  necessary  to  expressly 
provide  "that  the  provisions  of  this  section"  (section  19)  "shall  apply  to  all  sales 
of  land  for  taxes  made  prior  to  the  passage  of  this  act. "  No  such  provision  is 
found  in  section  21,  and  its  absence,  undor  the  circumstances,  can  only  be  accounted 
for  on  the  theory  that  section  21  was  not  to  apply  "to  all  sales  of  land  for  taxes 
made  prior  to  the  passage  of  this  act, "  but  was  to  have  a  prospective  operation 
only.  Again,  this  section  makes  an  entirely  new  departure  in  the  matter  of  tax 
certificates  and  tax  sales.  It  would  seem  tliat  the  deed  of  the  State  was  to  be  in 
the  nature  of  a  warranty,  instead  of  a  quitclaim,  and  that  the  purchaser  was  to 
have  the  land  or  his  money,  with  interest,  in  any  event.  This  is  a  radical  change, 
and,  if  it  were  to  receive  a  retrospective  construction,  could  not  but  work  most 
disastrous  results  to  counties,  towns,  cities,  and  school-districts.  In  one  county 
alone,  I  am  informed  by  the  County  Attorney,  it  would  take  $50,000  from  the  va- 
rious funds.  An  intention  to  thus  temporarily  cripple  these  municipal  bodies 
should  certainly  be  clearly  expressed,  or  be  necessarily  and  unavoidably  implied. 
March  29th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

Hon.  D.  L.  Kiehle,  Supt.  Pub.  Inst.: 

Dear  Sir:  My  predecessor,  Gen.  Wilson,  in  passing  upon  the  qualifications  of 
a  female  voter  at  a  school  election,  held:  "(1)  The  minor  children  of  any  parent 
duly  naturalized,  and  who,  at  the  time  of  such  naturalization  of  the  parent,  reside 
within  the  United  States,  become  citizens  and  entitled  to  all  the  privileges  of  citi- 
zens immediately  on  their  arriving  at  the  age  of  twenty-one  years.  (2)  A  foreign 
woman  becomes  a  citizen  by  marriage  to  a  citizen,  or  when  an  alien  to  whom  she 
is  married  becomes  a  •itizen.  (^)  Foreign-born  women  who  have  not  been  na.tr 
uralized  by  marriage,  or  by  the  naturalization  of  their  parents  while  they  were 
minors,  in  order  to  vote  for  school-district  officers  or  on  school  matters,  must  have 
taken  the  same  steps  towards  becoming  citizens  that  are  required  of  foreign  males." 
In  the  views  thus  expressed  by  him  I  fully  concur. 

April  3d,  1882.  W.  J.  HAHX,  Atty.  Gen. 

L.  W.  Collins,  Esq. : 

Dear  Sir:  Your  favor  to  State  Auditor  has  been  called  to  niv  attention.  On  a 
moment's  reflection  it  will  be  obvious  to  you  that  I  was  construing  section  21  and 
not  section  19  of  Laws  1881,  and  that  I  only  referred  to  section  19  by  way  of  iUus- 
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tration.  The  latter  section  was  not  before  me  for  examination.  It  is  true,  I  made 
a  lapsw  linguce  In  saying  section  19  starts  out,  etc. ,  instead  of  tlie  first  proviso  starts 
out.  But  the  important  part  of  this  section,  for  the  purpose  of  illustration,  was  the 
last  clause  of  the  section.  lam  sorry  that  I  seem  to  have  been  so  unfortunate  in  the 
use  of  language  as  to  leave  the  opinion  in  doubt.  But  as  I  started  out  with  a  state- 
ment that  section  21  was  the  one  to  which  my  attention  had  been  called,  I  perhaps 
unwittingly  supposed  it  would  be  understood  as  applying  solely  to  that  section. 
Should  the  State  Auditor,  or  yourself  as  County  Attorney,  desire  my  guess  on  the 
facts  stated  by  you,  I  will  be  glad  to  give  it.  The  opinion  you  refer  to  does  not 
and  was  not  intended  to  cover  the  case  put. 
April  11th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  Pub.  Inst.: 

Dear  Sir:  The  letter  inclosed  by  you  for  my  consideration,  and  on  which  you 
desire  my  opinion,  has  been  considered.  The  statement  is  this:  "At  a  meeting  of 
the  legal  voters  of  independent  school-district  No.  22,  called  by  notice,  to  build 
school-house  on  block  23,  'yes,'  received  28  out  of  36  votes;  '  to  authorize  Board 
to  select  site,'.  6  votes.  At  the  next  meeting  of  the  Board,  by  a  majority  vote,  the 
school-house  was  located  on  block  18.  Is  this  legal?"  Section  111  of  the  public 
school  laws  defines  the  powers  of  the  Board  of  Education  of  an  independent  school- 
district.  The  third  subdivision  of  this  section  provides  that  such  board,  "when 
authorized  by  a  vote  of  the  district,  may  purchase  a  site  for  a  school-house. '-  This 
is  equivalent  to  saying  that  without  such  authorization  they  have  no  power  to  so 
purchase.  If  the  voters  of  the  district  may  or  may  not,  as  they  see  fit,  grant  or 
withhold  this  power,  it  follows  as  a  necessary  sequence  that  they  may  attach  such 
conditions  and  limitations  to  the  exercise  of  the  power  so  granted  as  they  see  fit; 
and,  if  they  only  authorize  the  Board  to  purchase  a  given  site,  their  power  to  pur- 
chase at  all  is  necessarily  limited  to  the  one  so  designated.  The  purchase  of  any 
other  would  be  as  invalid  as  if  done  by  the  board  on  their  own  motion,  and  without 
any  authorization  by  a  vote  of  the  district.  The  latter  would  be  clearly' void;  the 
former  no  less  so. 

April  19th,  1882.  W.  J.  HAHK,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst. : 

Dear  Sir:  You  ask  my  opinion  on  the  following  statement,  to-wit:  "A  district 
having  voted  four  months'  school  and  $100,  to  be  held  in  two  terms,  one  of  two 
months  in  winter  and  one  of  two  in  summer,  have  the  Board  any  discretion  that 
will  allow  them,  if  they  think  it  best,  to  hold  one  term  of  four  months?  and  may 
they  also  engage  teachers  at  $30  per  month,  creating  an  indebtedness  of  .®20?" 
Except  in  case  the  district  neglects  to  vote  a  tax  "sufficient  to  support  a  school  for 
the  time  in  each  year  necessary  to  secure  apportionments  from  the  state  school 
funds,"  the  legal  voters  may  decide  how  long  school  shall  be  held  in  their  district; 
anl  it  is  for  them  and  them  alone  to  so  decide,  and  to  provide  the  funds  requisite  to 
maintain  the  same.  Section  24,  School  Laws.  As  it  is  necessary,  therefore,  in  order 
to  have  four  months'  school  in  a  district,  that  the  voters  thereof  should  so  decide,  it 
seems  to  me  that  it  rests  with  them  if  they  see  fit  to  do  so,  when  giving  this  author- 
ity, to  prescribe  how  this  time  shall  be  apportioned, — whether  into  one  or  two  terms, 
and,  if  into  two,  the  length  of  each.  It  is  to  be  presumed  that  when  this  direction 
is  specifically  made  by  the  voters  that  they  would  not  otherwise  have  voted  that 
length  of  time.  If  the  voters  themselves  have  the  power  to  so  apportion,  and  the 
right  to  have  four  months'  school  is  restricted  to  two  terms  of  two  months  each, 
then  it  follows  that  the  agents  of  the  district  (the  trustees)  must,  at  least  substan- 
tially, carry  out  the  specific  restriction  necessarily  implied  in  the  direction  given 
them  by  their  principal,  (the  legal  voters.)     As  to  the  right  of  the  trustees,  where 
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$100  is  voted  for  teacher's  wages,  to  engage  a  teacher  at  $30  per  month  for  four 
months,  thus  creating  an  indebtedness  of  $20,  it  seems  to  me  that  the  proviso  in 
section  24  of  school  laws  necessarily  prohibits  any  such  action.  It  is  there  stated 
that  the  trustees  "shall  not  permit  the  current  expenses  of  the  school  in  any  year  to 
exceed  the  amount  *  *  *  which  the  district  has  voted,  or  which  may  be  on 
hand  for  such  school."  If  they  are  not  to  permit,  they  clearly  could  not  directly 
authorize. 
April  19th,  1882.  W.  J.  HAKN",  Atty.  Gen. 


Chas.  N.  Hewitt,  M.  D.,  Sec.  State  Board  of  Health: 

Deae  Sir:  Your  favor  has  remained  unanswered  on  account  of  the  press  of 
other  matters  pending  at  the  time  of  its  reception.  I  Avill  answer  your  questions 
in  the  order  of  their  aslcing: 

1.  Can  School  Boards  exclude  unvaccinated  children  from  the  public  schools? 
His  honor.  Judge  Lochren,  in  a  regent  case  arising  in  Anoka  county,  decided  that 
they  could  not.  This  opinion,  I  have  no  doubt,  is  correct.  The  only  provisions  of 
the  statutes,  under  which  such  power  could  be  claimed,  is  the  third  proviso  to  sec- 
tion 32  of  the  Laws  of  Minnesota  relating  to  public  schools.  It  provides  "that 
Boards  of  Trustees  and  Boards  of  Education  may  suspend  or  expel  pupils  for  insu- 
bordination, immorality,  or  infectious  disease."  It  seems  to  me  clear  that  under 
neither  of  these  heads  could  such  exclusion  be  made.  "Infectious  disease,"  the 
only  one  at  all  applicable,  clearly  means  a  pupil  having  a  disease  that  is  infectious, 
or  coming  from  a  family,  or  perhaps  a  neighborhood,  where  a  disease  of  an  infec- 
tious character  is  prevailing;  the  object  and  purpose  being  to  prevent  the  spread 
of  an  existing  sickness,  liable  to  be  communicated  by  such  excladed  pupil.  The  ex- 
clusion is  made  because  the  scholar  himself  is  infected,  or  because  persons  with  whom 
he  comes  in  contact  are  infected,  with  a  contagious  disease,  and  not  because  he  refuses 
to  submit  to  what  may  be  deemed  necessary  by  the  Board  to  protect  him  from  lia- 
bility to  contract  a  given  sickness.  The  right  of  the  Legislature  itself  to  specific- 
ally enforce  comi^ulsory  vaccination  is,  perhaps,  open  to  question.  But  whether 
they  have  or  have  not  such  authority,  it  is  not  necessary  to  decide  now.  But  in 
the  absence  of  express  and  positive  sanction  there  seems  to  me  no  room  to  doubt  that 
no  officer  of  the  government  could,  under  any  plea,  insist  upon  a  jierson  submit- 
ting to  this  ordeal  as  a  necessary  prerequisite  to  the  enjoyment  of  the  privileges  of 
our  common  schools. 

2.  Can  Boards  of  Health  order  such  exclusion  ?  I  think  not.  They  have  no  «on- 
trol  over  the  admission  or  rejection  of  pupils  in  our  public  schools.  The  Board  of 
Trustees  or  the  Boards  of  Education  have,  under  the  law,  the  general  charge  of  the 
interests  of  schools  and  school-houses  in  their  districts.  To  authorize  an  interfer- 
ence with  this  power  by  any  other  person  or  body,  such  as  the  exclusion  of  pupils 
for  any  cause,  the  authority  so  to  do  must  be  clearly  expressed.  Inference  or  im- 
plication would  not  be  a  sufficient  warrant  for  so  doing.  There  is  no  express  grant 
of  such  right  to  Boards  of  Health,  nor  indeed  any  provision  from  which  a  legal  in- 
ference or  implication  therefor  could  be  drawn  or  claimed. 

8.  Can  School  Boards  exclude  from  school,  children  from  families  having  infec- 
tious disease?  I  think  they  can.  What  has  already  been  said  ii^  answer  to  your 
first  question  sufficiently  answers  this  in  the  affirmative. 

4.  Can  we,  as  Boards  of  Health,  order  such  exclusion  ?  I  think  not,  for  reasons 
given  in  answer  to  your  second  query.  Boards  of  Health  may  have  the  power 
to  order  scliool  closed  where  an  infectious  disease  is  prevailing  in  a  community. 
Town  Boards,  under  section  62,  p.  175,  Gen.  St.  1878,  may,  where  persons  are,  or 
lately  have  been,  infected  with  a  contagious  disease,  dangerous  to  the  public  health, 
cause  such  person  to  be  removed  to  a  separate  house,  etc.  The  State  or  Town 
Boards  might,  possibly,  make  regblations  relative  to  persons  staying  in  families 
where  a  contagious  disease  is  prevailing  that  would  be  obligatory  on  School  Boards 
and  Trustees,  but  they  could  not,  in  my  opinion,  order  a  given  pupil  to  be  excluded 
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from  the  public  school,  and  have  such  order  efEectual,  without  some  action  on  the 
part  of  such  Board  of  Trustees. 

5.  Does  the  power  of  the  State  Board  of  Health  include  such  action?  It  does 
not;  and  for  the  reasons  already  given.  The  statute  creating  this  board  provides 
that  "they  shall  also  have  charge  of  all  matters  pertaining  to  quarantine,  and  au- 
thority to  enact  and  enforce  such  measures  as  may  be  necessary  to  the  public 
health;"  but,  save  as  prescribed  in  chapter  H  of  Laws  of  Extra  Session  of  1881, 
there  are  no  means  provided  for  the  enforcement  of  such  measures.  The  last-named 
chapter  only  applies  to  Boards  of  Health  and  health  ofiicers,  and  does  not  include 
school  officers.     [See  Laws  1883,  c.  132.] 

April  20th,  1882.  W.  J.  HAHX,  Atty.  Gen. 


Hon.  L.  W.  Collins: 

Dear  Sir:  The  statement  on  which  you  desire  my  opinion  I  understand  to  be 
this:  On  December  29,  1880,  a  judgment  was  entered  in  a  foreclosure  action,  in 
which  the  holder  of  a  tax  certificate  on  the  land  in  question  was  a  defendant, 
"directing  the  usual  foreclosure  sale,  and  declaring  the  certificate  holder  to  have  no 
lien  on  or  interest  in  the  land,"  but  failing  to  state  for  what  reasons  the  tax  sale 
was  void.  Quere:  Had  the  said  certificate  holder  any  right  to  have  the  money 
paid  by  him  at  the  tax  sale  returned  to  him;  and  has  the  County  Auditor  any  right 
to  reassess  the  amount  so  returned  against  the  land  V  The  law  in  force  at  the  time 
(section  97,  p.  240,  Gen.  St.  1878)  provided  that  a  judgment  declaring  a  tax  sale 
void  should  state  for  what  reason  such  sale  is  declared  void,  and  it  was  only 
in  cases  where  any  sale  has  been  or  shall  be  so  declared  void,  that  the  money  is 
or  was  to  be  refunded.  The  amendment  of  this  section  in  1881  makes  no  change 
in  this  regard.  It  must  be  so  set  aside.  In  order,  therefore,  to  authorize  the  re- 
fundment to  a  tax  purchaser  under  this  section,  either  as  it  stood  before  or  since 
the  amendment,  the  judgment  declaring  the  sale  void  must  state  for  what  reason 
such  sale  is  annulled.  A  judgment  that  falls  short  of  this  does  not  warrant  a  re- 
fundment under  this  section.  If  the  refundment  is  unauthorized  and  illegal,  the 
amount  so  repaid  cannot,  even  under  the  amendment  of  1881,  be  relieved,  in  my 
opinion. 

April  20th,  1882.  W.  J.  HAHIST,  Atty.  Gen. 


H.  H.  Crowell,  Esq.,  Co.  Atty.,  Todd  Co.: 

Dear  Sir:  You  ask  whether,  in  my  opinion,  "a  vote  of  the  people  of  a  town- 
ship against  license  revokes  all  outstanding  licenses  to  sell  liquor  in  that  township, 
or  does  the  license  stand  good  for  the  time  it  was  issued?"  I  do  not  think,  under 
section  1,  c.  16,  Gen.  St.  1878,  that  a  vote  of  no  license  by  the  people  of  a  town- 
ship revokes  licenses  in  force.  The  effect  of  such  a  vote,  as  stated  in  that  section, 
is  to  forbid  the  Board  of  County  Commissioners  from  granting  any  license  in  said 
township.  It  does  not  prohibit  the  sale  after  such  vote.  It  operates  as  a  limita- 
tion on  the  power  of  the  Commissioners  in  this  regard  for  the  future.  It  does  not 
invalidate  licenses  issued,  or  render  such  licenses  nugatory  for  the  future. 

April  24th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

D.  L.  Bugbee,  Esq.,  County  Attorney,  Anoka  County : 

Dj-.ar  Sir:  You  ask  whether,  under  section  8,  p.  67,  Sp.  Laws  1881,  a  majority 
of  all  votes  cast  at  the  election,  or  only  a  majority  on  the  question  submitted,  is 
required  in  order  to  prevent  the  issuance  of  licenses  in  the  city  of  Anoka?  The 
statute,  it  seems  to  me,  is  clear.  It  says:  "If  such  returns  show  that  a  majority 
of  the  legal  votes  cast  at  said  election  shall  be  against  license,"  etc.;  not  cast  on 
that  question.     16  Minn.  249;  35  Mo.  103;  37  Mo.  270;  38  Mo.  451. 

April  24th,  1882.  W.  J.  HAHN,  Atty.  Gen. 
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J.  Ii.  Higgins,  Esq.,  Co.  Attorney,  Martin  Co. : 

Bear  Sir:  You  ask:  "Is  the  Assessor  of  the  town  of  Fairmont,  or  the  Assessor 
elected  by  the  Village  Council,  the  proper  party  to  assess  the  village  of  Fairmont  ■"' 
In  my  opinion,  the  assessor  elected  by  the  town  of  Fairmont.  There  is  no  provision 
in  the  law  relating  to  the  organization  of  villages  for  the  election  or  appointment 
of  an  Assessor.  These  villages  are  made  separate  election  districts  "only  for  the 
election  of  village  oflflcers."  He  is  not  made  one  of  such  officers.  The  Council 
have  no  authority  to  elect. 

April  24th,  1882.  W.  J.  HAHIS',  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Public  Instruction : 

Dear  Sir:  You  state  that  "a  Board  of  Education  in  an  independent  district 
has  adopted  the  following  rule:  '  Whenever  during  any  term  any  pupil  has  been 
absent  three  half  days,  or  tardy  three  times,  or  tardy  and  absent  three  times,  with- 
out good  excuse,  said  pupil  shall  be  suspended  from  the  privileges  of  the  school,  and 
can  be  reinstated  only  by  a  majority  vote  of  the  Board  at  one  of  its  meetings,'  " — 
and  ask:  "Will  a  fair  interpretation  of  the  law  in  section  111,  subd.  8,  authorize 
School  Boards  to  lay  this  condition  upon  pupils  who  desire  the  benefit  of  the  school?" 

By  subdivision  8  of  section  111,  Laws  of  Minnesota,  relating  to  the  public  schools. 
Boards  of  Education  of  independent  school-districts  have  power,  and  it  is  made 
their  duty,  "to  superintend  and  manage  in  all  respects  the  school  of  said  district, 
and  from  time  to  time  to  adopt  *  *  *  rules  for  their  *  *  *  government 
and  instruction,  *  *  *  for  the  reception  of  pupils,  *  *  *  theii  suspension, 
expulsion,"  etc.  That  Boards  of  Education,  under  this  clause,  have  the  right  to 
adopt  rules  for  the  suspension  and  expulsion  of  scholars  must  be  conceded.  The 
language  is  too  plain  to  admit  of  question,  unless  it  should  be  claimed  that  the 
rignt  to  attend  school  is  an  absolute  right,  and  not  one  to  be  enjoyed  on  reasonable 
conditions.  The  authorities  are  numerous,  and  by  the  ablest  courts  in  the  land, 
that  this  right  is  not  an  absolute  one,  but  is  to  be  enjoyed  subject  to  system  and 
order  under  established  rules;  that  "in  this  respect  the  citizen  is  in  subordination 
to  the  lawful  rules  for  the  regulation  of  schools,  and  the  improvement  of  scholars 
in  learning;  and  this  is  for  the  same  fundamental  reason  that  he  is  in  subordination 
to  the  statutes  themselves  on  that  or  any  other  subject;  and  it  is  no  more  his  right 
to  defy  or  disregard  those  rules  than  it  is  to  defy  and  disregard  any  statute  that 
affects  him  as  a  citizen  in  respect  to  schools,  or  any  other  subject  involving  the 
common  weal."  Ferriter  vs.  Tyler,  48  Vt.  468;  Board  of  Ed.  of  Cincinnati  vs. 
Minor,  23  Ohio  St.  421;  Sherman  vs.  Charleston,  8  Cush.  160;  Spiller  vs.  Woburn, 
12  Allen,  127;  Spear  vs.  Cummings,  23  Pick.  224;  Hodkins  vs.  Kockport,  105 
Mass.  475;  Burdick  vs.  Babcock,  81  Iowa,  562;  Stephenson  vs.  Hall,  14  Barb.  222; 
People  vs.  School  Officers,  18  Abb.  Pr.  16571. 

The  power  being  thus  vested  in  such  board,  the  sole  question  to  be  examined  and 
considered  is  as  to  whether  the  rule  un'der  consideration  is  a  reasonable  and  proper 
one.  If  it  is,  it  is  valid.  If  not,  it  is  invalid.  This,  however,  does  not  imply  that 
the  Board  are  the  ultimate  judges  whether  the  enforcement  of  the  rule  in  a  given 
case  is  lawfully  requisite  and  proper.  Where  such  question  of  lawfulness  is  made 
between  a  party  against  whom  the  rule  operates  and  the  Board,  that  question  is 
open  before  the  courts  for  consideration  and  decision,  under  all  the  circumstances. 
Is  this  rule,  then,  a  reasonable  and  proper  one'?  I  think  it  is.  As  said  by  the  Su- 
preme Court  of  Vermont  (48  Vt.  471)  in  a  case  arising  under  a  somewhat  similar 
rule:  "  The  rule  in  question  is  for  the  purpose  of  inducing  and  enforcing  constancy 
in  attendance.  That  such  constancy  is  essential  to  such  improvement  is  not  de- 
batable. That  such  attendance  is  requisite  as  matter  of  regulation,  in  order  to  the 
necessary  classification  of  the  scholars  in  reference  to  age,  capacity,  studies,  and 
proficiency,  is  not  debatable.  Those  who  attend  constantly  cannot  be  required  to 
linger  in  order  that  the  inconstant  may  keep  along  with  them ;  nor  can  such  incon- 
stant scholars  keep  equal  pace  with  those  who  attend  constantly.    The  rule,  then, 
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» is  such  as  is  contemplated  by  the  statute,  so  far  as  the  purpose  of  it  is  concerned. 
That  purpose  is  indispensable  to  the  attainment  of  the  object  and  end  proposed  by 
the  statutes,  both  as  to  the  individual  scholar  and  as  to  all  others  who  may  be  afEected 
by  his  attendance  and  absence." 

In  31  Iowa,  562,  a  rule  which  provided  that  "any  pupil  who  is  absent  six  half 
days  in  any  consecutive  four  weeks,  and  two  times  tardy,  shall  be  counted  as  one 
absent,  unless  detained  by  sickness  or  other  unavoidable  cause,  shall  be  suspended 
from  the  schools  until  the  end  of  the  term,  unless  reinstated  by  the  Superin- 
tendent or  Board, "  was  sustained  as  being  a  reasonable  and  proper  rule.  The  court 
say  that  "any  rule  of  the  school,  not  subversive  of  the  rights  of  the  children  or  par- 
ents, or  in  conflict  with  humanity  and  the  precepts  of  divine  law,  which  tends  to 
advance  the  object  of  the  law  in  establishing  public  schools,  must  be  considered 
reasonable  and  proper;"  that  object  being  stated  to  be  "to  secure  education  to  the 
children  of  the  State. "  Again,  they  say:  "The  rule  requiring  constant  and  prompt 
attendance  is  for  the  good  of  the  pupil,  and  to  secure 'the  very  object  that  the  law 
had  in  view  in  establishing  public  schools.  *  *  *  It  is  required  by  the  best  in- 
terest of  all  the  pupils  of  the  school." 

To  the  same  efEect  are  the  other  cases  referred  to  above.  Kothing  which  I  could 
say  would  add  anything  to  the  reasoning  of  the  court  in  these  cases.  To  me  it 
seems  to  be  conclusive.  By  the  rule  under  consideration  it  is  for  the  Board  to  de- 
cide in  the  first  instance  as  to  the  sufficiency  of  the  excuse;  and  it  is  not  to  be  pre- 
sumed that  if  a  good  excuse  should  be  presented  to  them  that  they  would  refuse  to 
recognize  its  eflflcacy;  and,  as  the  pupils  cannot  be  suspended  or  expelled  under  the 
rule  without  their  action,  no  inconvenience  or  injury  is  liable  to  arise  in  its  appli- 
cation. 

May  11th,  1882.  W.  J.  HAHX,  Atty.  Gen. 


Dr.  C.  N.  Hewitt,  Secy.  State  Bd.  Health : 

Deak  Sie:  Tour  favor  received  during  my  absence  at  court  in  Wabasha  county. 
I  will  answer  your  questions  in  the  order  of  their  asking:  "1.  Do  the  provisions  of 
sections  52-60,  [old  numbers,]  both  inclusive,  chapter  10,  Gen.  St.  1878,  or  any  of 
them,  apply  to  boards  of  health  of  incorporated  villages  or  cities  when  not  in  con- 
flict with  the  provisions  of  the  charters  of  such  villages  or  cities?"  The  sections  re- 
ferred to,  down  to  section  58,  refer  exclusively  to  towns.  Section  68  is  made  ap- 
plicable to  cities  as  well  as  towns;  and  I  can  see  no  reason  why  it  should  not  be 
held  to  apply  to  all  cities,  unless,  perhaps,  it  should  appear  to  be  in  conflict  with  their 
charters.  "2.  Are  the  provisions,  or  any  of  them,  of  chapter  8,  Gen.  Laws  1873,  as 
amended  by  chapter  11,  Gen.  Laws  (Extra  Session)  1881,  applicable  to  Boards  of 
Health  of  incorporated  vUlages  or  cities,  whose  acts  of  incorporation  vest  in  the 
City  Council  or  other  body  the  power  to  appoint  Boards  of  Health?  This  with 
especial  reference  to  section  3  of  said  act."  It  seems  to  me  that  section  3  of 
the  act  of  1873  must  be  held  to  be  applicable  to  all  Boards  of  Health,  whether  in 
incorporated  cities  or  not.  This  is  the  important  section  of  the  act.  The  other  sec- 
tions, where  in  conflict  with  the  charter  of  a  city,  would  not  apply.  "3.  Whose 
duty  is  it  to  look  after  the  offenses  against  public  health  defined  in  chapter  101, 
Gen.  St.  1878?"  It  is  the  duty  of  every  good  citizen  to  see  that  the  laws  are  faith- 
fully executed,  and  especially  laws  affecting  the  public  health.  But  more  especially, 
as  it  seems  to  me,  is  it  the  duty  of  all  health  oflicers  to  see  that  all  otfenders 
against  the  provisions  of  chapter  101  are  prosecuted.  It  is  not  specifically  made 
the  duty  of  these  officers  to  look  after  these  matters,  but  it  is  clearly  in  the  line  of 
their  duties. 

May  26th,  1882.  W.  J.  HAHN,  Atty.  Gen. 
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M.  B.  Webber,  Esq.,  Co.  Atty.,  Winona  Co.; 

Deae  Sik:  Press  of  business  in  the  courts  has  prevented  an  earlier  reply  to 
yours  of  4th  inst.  On  April  24,  1882,  the  first  question  you  ask,  whether  a  vote 
against  license  in  a  town  revokes  licenses  previously  granted,  was  answered  as  fol- 
lows: "I  do  not  think  that  under  section  1,  c.  16,  Gen.  St.  1878,  that  a  vote  of  no 
license  by  the  people  of  a  township  revokes  licenses  in  force.  The  effect  of  such  a 
vote,  as  stated  in  that  section,  is  to  forbid  the  Board  of  County  Commissioners  from 
granting  any  license  in  said  township.  It  does  not  prohibit  the  sale  after  such 
vote.  It  operates  as  a  limitation  on  the  power  of  the  Commissioners  in  this  regard 
for  the  future.  It  does  not  invalidate  licenses  issued,  or  render  such  licenses  nu- 
gatory for  the  future. "  2.  County  Commissioners  have  no  authority,  in  my  opin-, 
ion,  to  transfer  a  liquor  license  from  one  person  to  another.  A  new  license  must 
be  issued,  and  such  new  license  can  only  be  granted  on  payment  of  the  license  fee 
for  one  year,  (chapter  30,  Gen.  Laws  1881,)  and  filing  a  proper  bond.  3.  County 
Commissioners  have  no  power  to  refund  pro  rata  portion  of  license  fee  where  party 
proposes  to  quit  business.  General  Laws  1881,  supra,  requires  the  license  fee 
fixed  for  a  year  to  be  paid  in  every  case,  and  all  licenses  are  made  to  expire  on  the 
second  Tuesday  of  January.  A  party  taking  out  a  license  in  November  would 
have  to  pay  as  much  as  if  licensed  in  January. 

May  31st,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  W.  W.  Braden,  State  Auditor : 

Sik:  To  your  inquiry  relating  to  the  disposal  of  lands  covered  by  chapter  135, 
Gen.  Laws,  1881,  in  Washington  county,  where  no  sale  was  had  because  of  an  injunc- 
tion, I  have  the  honor  to  reply  that,  in  my  opinion,  section  9  of  said  chapter  135 
is  broad  enough  to  include,  and  does  inclufle,  all  lands  remaining  unsold  at  the  sale 
provided  for  by  that  act,  irrespective  of  the  reasons  which  may  have  prevented 
their  disposition.  The  language  is,  "all  pieces  or  parcels  remaining  unsold, "  etc., 
and  not  all  pieces  which  the  Auditor  may  be  unable  to  sell. 

June  2d,  1882.  W.  J.  HAHN,  Atty.  Gen. 


B.  H.  McCleUand,  Esq.,  Co.  Atty.,  Scott  Co.: 

Deae  Sir:  You  ask:  "Is  a  member  of  the  Board  of  County  Commissioners  eli- 
gible to  the  ofllce  of  '  Overseer  of  the  Poor,'  under  an  appointment  by  the  Board  of 
which  he  is  a  member?  And  if  so  appointed,  and  he  qualifies  and  enters  upon  the 
discharge  of  his  duties  as  such  overseer,  is  he  entitled  to  any  compensation  for  such 
services?"  I  take  it  that  you  refer,  by  your  questions,  to  the  ofiice  provided  for  by 
section  7,  p.  280,  Gen.  St.  1878.  If  I  am  correct  in  this,  I  must  answer  both  of 
your  questions  in  the  negative.  The  ofiBcer  provided  for  by  this  section  is  to  be  ay- 
pomted,  his  salary  fixed,  and  he  to  be  removed  by  the  Board  of  County  Commis- 
sioners. It  is  a  different  ofBce  than  that  of  Superintendent  of  the  Poor,  and  the 
duties  attached  to  it  are  not  the  same.  A  County  Commissioner  is  ex  officio  a  Su- 
perintendent of  the  Poor,  but  is  not  an  Overseer  of  the  Poor,  as  defined  by  said  sec- 
tion 7.  By  section  124,  p.  140,  Gen.  St.  1878,  it  is  expressly  and  emphatically  pro- 
vided that  "no  County  Commissioner  shall  be  appointed,  *  *  *  by  the  Board 
of  County  Commissioners  of  which  he  is  a  member,  to  any  ofiice  *  *  *  to 
which  such  Commissioners  are  by  law  to  appoint;  *  *  *  nor  shall  any  com- 
pensation or  salary  be  paid  to  any  person  heretofore  or  hereafter  so  appointed. 

*  *     *     And  every  appointment     *     *     *      heretofore  or  hereafter  made, 

•  *  *  or  payment  voted  for  or  made  contrary  to  the  provisions  of  this  sec- 
tion, is  void;  and  any  violation  of  this  section  hereafter  committed  shall  be  a  mal- 
feasance in^offlce  which  will  subject  the  commissioner  so  offending  to  be  removed 
irom  oflSce."  Kothing,  to  my  mind,  could  make  this  any  more  plain.  Not  only  is 
such  appointment  void,  and  not  only  is  anv  payment  voted  for  services  performed 
under  such  void  appointment  void,  but  the  Commissioner  who  should  presume  to 
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act  under  it  would  be  guilty  of  malfeasance  in  offlce.    The  reason  for  such  strin- 
gent provisions  is  too  obvious  to  require  mentioning.     And  even  without  any  such 
statute  it  would  be  manifestly  improper  and  reprehensible  for  any  such  thing  to  be 
seriously  thought  of,  much  less  to  be  actually  attempted. 
June  10th,  1882.  .  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Public  Inst. : 

Sie:  You  ask:  "Has  the  Treasurer  authority  to  recognize  by  payment  an  order 
signed  by  the  Clerk  only?"  I  think  not.  Section  45  of  school  laws  provides  that 
"the  Clerk  shall  draw  orders  on  the  Treasurer  of  the  district,  *  *  *  and  wTien 
such  orders  are  attested  by  the  director  they  shall  be  paid  by  the  Treasurer."  It 
will  be  observed  that  it  is  only  when  attested  by  the  Director  that  the  Treasurer  is 
authorized  to  pay.  Section  46  provides  for  payment  of  orders  signed  ,by  the  Di- 
rector alone  in  case  of  the  absence,  inability,  or  refusal  of  the  Clerk  to  draw  orders ; 
but  there  is  no  similar  provision  applicable  to  the  Director,  and  this  positive  stipu- 
lation as  to  the  Clerk,  and  entire  silence  as  to  the  Director,  would  seem  to  be  con- 
clusive of  the  question. 

June  15th,  1882.  W.  J.  HAHN",  Attjr.  Gen. 

Hon.  D.  L.  Kiehle,  Supt.  of  Public  Inst. : 

Sie:  Your  first  queries  are  covered  by  an  opinion  given  by  ray  immediate  pred- 
ecessor. Judge  Start,  a  copy  of  which  I  inclose.  I  fully  concur  in  the  conclusions 
arrived  at  in  that  opinion.  To  your  second  question,  viz.,  "Can  a  County  Super- 
intendent revoke  a  certificate  at  his  pleasure  and  without  cause,  as  expressed  in 
section  9,  c.  36,  Gen.  St.  1878?  Would  the  circumstance  that  because  of  division  of 
sentiment  in  a  district  it  would  be  unwise  or  harmful  to  engage  apartieular  teacher, 
warrant  a  Superintendent  in  revoking  her  certificate  in  case  she  decided  to  accept 
the  ofEer  of  the  School  Board?" — I  answer,  in  my  opinion  he  cannot;  and  the  cir- 
cumstances stated  by  you  do  not  change  my  judgment.  By  the  provisions  of  sec- 
tion 62  of  Laws  of  Minnesota  relating  to  the  public  schools,  County  Superintendents 
are  to  examine  and  license  teachers,  "and  annul  certificates /o)'  cause  shown."  By 
section  69  they  may  cite  to  re-examination,  "and  being  satisfied,  upon  such  exam- 
ination or  otherwise,  that  such  person  (1)  is  not  of  good  moral  character;  or  (2)  has 
not  sufficient  learning  and  ability  to  teach  a  common  school;  or  (3)  if  such  person 
shall  refuse  or  neglect  to  attend  upon  such  re-examination, — the  Superintendent 
shall  revoke  the  license  held  by  such  person,"  etc.  Here  are  three  distinct  enu- 
merated causes,  for  any  one  of  which  a  revocation  of  the  certificate  may  be  made, 
viz.,  absence  of  moral  character,  lack  of  ability,  and  failure  to  appear  wlien  cited 
for  re-examination.  It  is  a  familiar  maxim  of  the  law  that  "the  expression  of  one 
thing  is  to  the  exclusion  of  all  others."  And  the  Legislature  having  thus  specified 
certain  causes  for  which  a  license  may  be  revoked,  and  having  provided  that  cer- 
tificates may  be  annulled  "for  cause  shown,"  it  necessarily  excludes  the  idea  that  a 
Superintendent  can  arbitrarily  and  without  cause  cancel  a  certificate  duly  issued  to 
a  person  recognized  by  him  to  be  of  good  moral  character,  and  qualified  to  teach  in 
all  the  branches  specified  in  section  66.  It  is  not  for  him  to  decide  whether  the 
employment  of  a  given  teacher  in  a  particular  district  is  or  is  not  wise;  that  mat- 
ter the  law  has  committed  to  other  hands.  And  it  would  be  an  unwarranted  as- 
sumption on  his  part  to  interfere,  especially  to  the  extent  of  unlawfully  and  un- 
justly annulling  the  certificate  of  a  teacher  against  whom  he  has  nothing  else  to 
bring  save  the  fact  that  the  parties,  and  the  only  parties  whom  the  law  authorizes 
to  select  a  teacher,  have  seen  fit  to  select  him.  It  seems  to  me  that  the  Superinten- 
dent should  remove  the  Trustees  rather  than  annul  the  certificate  of  the  teacher; 
for  if  either  are  derelict  in  duty  it  is  the  Board. 

June  19th,  1882.  -  W.  J.  HAHN,  Atty.  Gen. 
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Hon.  W.  W.  Braden,  State  Auditor : 

Dear  Sir:  You  ask  whether  your  office,  in  view  of  the  decision  of  our  Supreme 
Court  in  21  Minn.  101,  ought  to  require  that  the  wives  of  the  assignors  of  school- 
land  certificates  shall  join  in  the  assignment  of  the  same,  if  any  such  are  made.  I 
think  you  should  require,  in  every  case,  either  that  the  wife,  if  any,  join  in  the  as- 
signment, or  that  satisfactory  evidence  be  furnished  that  the  tract  was  not  a  home- 
stead at  the  time  the  assignment  was  made.  This  requirement  would  be  in  the 
interest  of  purchasers  and  their  assignees.  If  the  land  is  a  homestead,  no  aliena- 
tion thereof  by  the  husband  alone,  in  whatever  way  it  may  be  attempted  to  be  ef- 
fected, is  of  any  validity.  Thomp.  Homest.  §  274;  Smyth,  Homest.  §§  240-242.  In 
the  case  of  McCabe  vs.  Mazzuchelli,  13  Wis.  534,  it  was  expressly  held  that  a  mar- 
ried man,  holding  land  under  a  school-land  certificate,  and  occupying  it  as  a  home- 
stead, could  not  make  a  valid  assignment  of  the  certificate  without  the  signature 
of  the  wife  thereto,  and  that  assignment  so  made  was  void.  The  provisions  of  the 
Wisconsin  homestead  law,  at  the  time  of  this  decision,  were,  so  far  as  the  point 
tinder  consideration  is  concerned,  substantially  like  ours. 

June  28th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Superintendent  of  Public  Instruction : 

Sik:  Your  favor,  inclosing  letter  from  the  Clerk  of  a  school-district  in  Swift 
county,  for  my  opinion,  has  been  duly  considered.  The  facts,  as  I  gather  them 
from  the  letter,  are  in  brief,  these:  1st.  After  the  destruction  of  the  school-house 
the  district  was  divided.  At  a  meeting  held  prior  to  such  division,  it  was  resolved, 
a  majority  from  the  proposed  new  district  being  present,  that  all  moneys  belonging 
to  the  district  should  be  equally  divided.  On  these  facts  the  question  is  asked, 
whether  such  vote  is  binding  on  the  old  district,  or  can  it  retain  the  whole  money 
and  property?  In  an  opinion  given  your  predecessor,  Hon.  H.  B.  Wilson,  by 
Attorney  General  Wilson,  bearing  date  July  10, 1874,  on  a  similar  question,  he  held 
that  the  old  district  retains  the  entire  money  and  property.  For  authorities  sus- 
taining this  position,  and  the  reasons  therefor,  I  respectfully  refer  you  to  that  opin- 
ion. I  fully  concur  with  him  in  his  conclusion.  2d.  In  the  old  district  a  meeting 
was  called,  and  officers  elected  to  fill  vacancies,  and  a  vote  taken  on  the  site  for  the 
school-house.  At  this  meeting,  July  31,  1881,  the  vote  stood:  For  site  at  center 
of  district,  five  votes;  for  site  one  mile  from  center,  six  votes.  At  another  called 
meeting,  on  June  17,  1882,  the  vote  stood:  For  the  center  site^  ten  votes;  for  the 
other,  a  mile  from  center,  eight  votes.  The  district  contains  35  votes,  when  all 
present.  The  question  is,  which  of  these,  if  either,  is  the  legal  site?  Assuming 
that  due  and  proper  notice  of  the  last  meeting  was  given,  and  that  the  first  site 
designated  was  more  than  one-quarter  of  a  mile  from  the  center  of  the  district,  the 
site  having  the  majority  vote  at  that  meeting,  being  the  center  of  the  district,  is 
the  proper  site.  The  first  proviso  of  section  19,  school  laws,  expressly  provides 
that  in  such  case  "a  majority  of  the  legal  voters  of  such  district,  voting  thereon, 
may  change  the  site  to  a  a  more  central  location." 

July  6th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

Hon.  D.  L.  Kiehle,  Supt.  of  Public  Inst. : 

Dear  Sir:  The  letter  referred  by  you  to  this  office  contains  the  following  state- 
ment, viz. :  One  B.  was  elected  Treasurer  of  a  school-district,  gave  bond,  entered 
upon  the  discharge  of  the  duties  of  the  office,  and,  as  such  treasurer,  received  the 
moneys  belonging  to  the  district.  He  subsequently  failed,  owing  the  district  about 
$550.  The  sureties  claim  that  they  are  not  held,  because,  they  say,  B.  was  not  in 
fajCt  a  resident  of  the  district,  and  hence  was  not  the  legal  Treasurer  thereof.  On 
this  statement  it  is  asked  whether  or  not  the  sureties  can  be  held  for  the  defal- 
■cation.    I  have  no  doubt  they  can.    Whether  B.  was  or  was  not  the  Treasurer 
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dejure,  he  was  at  least  Treasurer  de  facto,  and  held  and  acted  under  color  of  title. 
This  being  so,  his  acts,  so  far  as  they  affect  the  public,  were  entirely  valid.  4  Minn. 
30;  14  Minn.  252;  17  Minn.  451.  Having  acccepted  the  office  and  acted  under  it, 
and  these  parties  having  signed  his  bond  as  sureties  in  such  office,  and  he  having 
received  the  moneys  as  treasurer  of  the  district,  it  is  altogether  too  late  to  argue 
that  he  never  became  treasurer.  39  N.  T.  399;  17  Minn.  454. 
July  7th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst. : 

Dear  Sir:  I  think,  in  the  case  put  by  the  letter  of  Charles  Booth  to  you,  the 
judgment  creditor  had  sufficient  notice  of  the  title  of  the  district  to  prevent  the  judg- 
ment referred  to  from  becoming  a  lien  upon  the  sehool-house  lot.  The  possession 
of  the  district  was  open  and  notorious, — a  school-house  standing  thereon  and  used 
as  such  for  years  prior  to  the  judgment.  Open,  notorious,  and  exclusive  possession 
of  real  estate,  under  an  apparent  claim  of  ownership,  is  notice  to  those  who  subse- 
quently deal  with  the  title  of  whatever  interest  the  one  in  possession  has  in  the  fee. 
Wade  on  Notice,  117,  aad  authorities  cited.  The  existence  of  such  judgment,  and 
a  sale  under  execution  thereon,  wiU  not  afEect  the  right  of  the  district  to  issue  bonds 
to  build  a  school-house  on  that  site, — the  district  intending  to  redeem  in  time  from 
the  sale.  There  seems  to  me  no  limitation  imposed  upon  the  legal  voters  of  a  school- 
district,  by  law,  that  would  prevent  them,  by  the  requisite  majority,  from  re- 
moving the  site  of  the  school-house  at  any  proper  and  legal  meeting  of  the  district, 
due  and  proper  notice  having  been  given.    See  section  19  of  school  law. 

July  7th.  1882.  W.  J.  HAHIs^,  Atty.  Gen. 


Hon.  Henry  M.  Enox,  Public  Examiner: 

Dear  Sir:  Tour  esteemed  favor  of  the  26th  Inst,  has  been  duly  considered,  and 
in  reply  I  have  the  honor  to  say:  1st.  That  in  the  case  Of  Dawson  &  Co.,  on  the 
facts  stated  by  you,  a  new  bond  should  undoubtedly  be  required,  and  such  new 
bond  should  be  large  enough  to  cover  all  probable  deposits  in  accordance  with  the 
requirements  of  subdivision  2  of  sections  87,  89,  Gen.  St.  1878.  2d.  A  new  bond 
should  also  be  required  from  the  Merchants'  National.  The  above  subdivision  re- 
quires five  (5)  sureties;  this,  both  on  account  of  the  death  of  one  of  the  sureties  and 
on  account  of  the  smallness  of  the  penalty.  3d.  Subdivision  3  aforesaid,  in  spirit, 
at  least,  requires  that  the  banks  selected  as  depositories  of  the  State  funds,  should, 
prior  to  any  deposit  of  such  funds,  furnish  bonds,  to  be  approved  as  specified  therein, 
in  double  the  amount  so  deposited;  and  that  when  the  treasurer  desires  to  increase 
such  deposits  beyond  50  per  cent,  of  the  penalty  of  such  bonds,  that  then,  and  before 
such  increased  deposits  are  made,  that  additional  bond  be  required  of  the  character 
specified.  4th.  The  change,  by  oral  agreement,  of  the  rate  of  interest  to  be  allowed 
from  4  per  cent,  to  3  per  cent.,  would  not  affect  the  liability  of  the  bondsmen.  Had 
the  change  been  from  3  per  cent,  to  4  per  cent.,  the  result  might  have  been  different. 
5th.  1  do  not  think  that  the  Public  Examiner  has  any  authority  under  chapter  6,  § 
92,  Gen.  St.,  to  approve  or  reject  any  of  these  bonds.  They  are  to  be  approved  by 
the  Board  of  Auditors.  Neither  do  I  think  that  such  Board  has  any  authority  rela- 
tive to  this  matter,  save  the  right  to  approve  or  reject  such  bonds  when  presented 
for  their  approval.  The  statute  is  clearly  deficient  in  not  giving  authority  to  such 
Board  to  require  a  new  or  an  additional  bond  whenever  in  their  opinion  it  is  neces- 
sary, and  the  statute  in  this  regard  should  be  amended. 

July  29th,  1882.  W.  J.  HAHN,  Atty.  Gen. 
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T.  Seattergood,  Esq,,  Co.  Aud.,  Blue  Earth  Go.: 

Dear  Sie:  You  ask:  "Have  we  a  right  Jo  allow  parties  to  redeem  lands  sold  to 
purchasers  for  taxes  for  the  years  1877,  1878,  1879,  and  1880,  where  the  purchasers 
have  failed  to  present  a  certificate,  etc.,  to  comply  with  the  General  Statutes,  c.  11,  S 
121  ?  "  Section  121  was  repealed  by  laws  of  1881.  As  to  taxes  for  years  1878,  1879, 
and  1880,  there  is  no  doubt  that  the  repeal  of  said  section  obviated  any  necessity  of 
the  purchaser  presenting  his  certificate,  etc.,  as  required  by  that  section;  the  time 
of  redemption  not  having  expired  at  the  time  of  the  repeal,  and  a  reasonable  time 
still  remaining  for  the  owner  to  redeem  before  such  expiration.  As  to  the  tax  of 
1877  there  is  a  serious  question.  I  can  find  no  authority  in  t)oint,  but  aftermature 
refiection  I  am  inclined  to  change  my  opinion,  and  hold  that  the  time  of  redemption 
from  the  sale  for  the  taxes  of  1877  having  expired,  under  the  provisions  of  section 
90,  prior  to  the  repeal  of  section  121,  the  owner,  by  such  repeal,  is  thus  summarily 
deprived  of  the  right  of  redemption  given  by  said  section  121,  and  that  while  the 
Legislature,  so  far  as  the  tax -payer  is  concerned,  can  change  the  time  of  redemption, 
either  lenghtening  or  shortening  it,  yet  I  doubt  whether  it  can  absolutely  cut  it  off 
after  the  sale  without  leaving  a  reasonable  time  within  which  it  may  be  exercised. 
I  should  therefore  advise  that  as  to  that  tax  you  permit  parties  to  redeem  until  the 
courts  shall  decide  otherwise. 

July  29th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

Josephus  Alley,  Esq.,  Co.  Atty.,  Traverse  Co.: 

Dear  Sir:  The  petition  for  the  formation  of  a  school-district,  submitted  by  your 
favor  of  17th  inst.,  is  fatally  defective.  The  petitioners  are  legal  voters  only. 
The  County  Commissioners  are  not  authorized  to  form  a  new  school-district  on  peti- 
tion of  legal  voters.  The  petitioners  must  be  "freeholders  who  are  legal  voters," 
and  must  comprise  a  majority  of  such  qualified  petitioners  residing  in  each  district 
to  be  affected  thereby.  It  is  only  on  a  petition  signed  by  such  number  of  persons 
possessing  such  qualifications  that  the  County  Commissioners  are  authorized  to  act. 
Without  such  a  petition  they  have  no  more  jurisdiction  than  if  they  acted  without 
any  petition.  Again,  the  recommendation  of  the  County  Superintendent  is  re- 
quired. That  is,  the  petitioners  and  the  County  Superintendent  must  unite  in  the 
same  request.  In  this  case  there  is  no  such  unity  of  solicitation.  The  petitioners 
ask  for  the  formation  of  certain  territory  into  a  district.  The  County  Superintend- 
ent does  not  approve  this,  but  recommends  that  different  territory  betaken  for  the 
district.  Until  they  both  agree  upon  the  same  thing  (if  such  approval  by  the 
County  Superintendent  is,  as  in  this  case,  necessary)  the  County  Commissioners 
could  not  act. 

July  29th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

J.  L.  Higgins,  Esq.,  Co.  Atty.,  Martin  Co.: 

Dear  Sir:  The  recent  decision  of  our  Supreme  Court  in  Co.  Com'rs  Lyon  Co. 
vs.  Murray  Co.  13  N.  AV.  Eep.  43,  decides  the  case  put  by  you  in  letter  of  July  26th, 
I  think.  I  refer  you  to  that  case.  In  regard  to  payment  of  damages  on  county 
road,  it  is  the  Board  that  is  to  assess  the  damages,  and  after  such  assessmeut  they 
are  to  be  paid  by  an  order  signed  by  the  Chairman  and  County  Auditor.  There  is 
no  necessity,  after  the  Board  has  fixed  the  damages  and  ordered  their  payment,  to 
again  present  the  matter  in  the  shape  of  a  claim  and  have  it  reallowed.  The  as- 
sessmentamounts  to  an  allowance. 

August  7th,  1882.  W.  J.  HAHN,  Atty.  Gen. 
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Hon.  Jas.  H.  Baker,  State  Railroad  Com'r: 

Sir:  Tour  favor  inclosing  tlie  communication  from  Hon.  Gordon  E.  Cole  rela- 
ative  to  the  taxation  of  the  Union  Depot  Company  lias  been  duly  considered.  I  see 
no  reason,  after  mature  reflection,  to  change  the  opinion  I  have  already  given  you 
orally.  The  Union  Depot  Company  is  a  distinct  corporation,  liable  as  such  to  pay  a 
percentage  on  its  gross  earnings,  and  the  fact  that  the  persons  or  corporations  from 
whom  such  earnings  are  received  have  been  taxed  on  the  moneys  paid  such  com- 
pany, cannot,  in  my  opinion,  release  it  from  its  liability  to  pay  on  such  moneys,  if 
such  moneys  are  part  of  its  gross  earnings.  It  seeems  to  be  conceded  by  Gen.  Cole 
that  the  amount  in  controversy  is  a  part  of  the  gross  earnings  of  the  depot  com- 
pany. 

August  15th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


I.  W.  Castle,  Esq.,  County  Attorney,  Washington  Co. : 

Deak  Sir  :  In  reply  to  the  question  submitted  by  you  in  our  consultation  the  other 
day,  viz.,  "Was  it  necessary  that  the  County  Superintendent  should  allege  or  specify, 
in  his  statement  of  the  revocation  of  the  teacher's  certificate  which  he  filed  in  the  of- 
fice of  the  District  Clerk,  the  ground  or  grounds  of  each  revocation?"  I  would  say 
that  in  my  opinion  it  was.  The  effect  of  the  statute  is  to  constitute  tlie  superin- 
tendent a  tribunal  with  limited  and  defined  powers  to  act  in  specified  cases ;  and,  like 
all  tribunals  of  like  character,  his  record  of  proceedings  in  the  matters  thus  passed 
upon  should  show  or  recite  facts  sufficient  to  indicate  that  he  acted  within  his  Ju- 
risdiction.   The  "statement"  is  in  the  nature  of  a  judgment. 

August  26th,  1882.  W.  J.  HAHX,  Atty.  Gen. 


Hon.  D.  L.  KieMe,  Supt.  of  Pub.  Inst. : 

Sir:  You  ask:  "Are  women,  by  virtue  of  section  13,  Gen.  St.  1878,  p.  468,  taken 
in  connection  with  section  19,  Sp.  Laws  1'864,  p.  254,  and  section  14,  Sp.  Laws  1864, 
p.  252,  entitled  to  vote  for  members  of  the  Board  of  Education  in  the  Faribault  school- 
district?"  I  answer,  in  my  opinion'they  are  so  entitled.  Neither  section  14  nor 
section  19  of  chapter  15,  Sp.  Laws  1864,  in  any  way  affects  the  question.  Section 
14  simply  provides  what  the  "legal  voters  of  said  district,  when  lawfully  assem- 
bled," may  do.  It  does  not  pretend  to  prescribe  the  qualifications  necessary  to 
constitute  a  legal  voter.  The  people  in  their  sovereign  capacity  might,  I  apprehend, 
by  way  of  a  constitutional  amendment,  have  extended  the  elective  franchise  to 
women,  so  as  to  enable  them  to  vote  in  the  Faribault  school-district,  without  spe- 
cially naming  or  mentioning  said  chapter  15.  By  the  amendment  of  1875  the  people 
authorized  the  Legislature  to  grant  to  women  the  right  to  vote  at  any  election  held 
for  the  purpose  of  choosing  any  ofiicers  of  schools,  etc. ;  and  I  can  see  nc  more 
necessity  of  specially  mentioning  or  naming  said  chapter  15  in  the  general  law 
passed  in  pursuance  of  such  amendment  than  in  the  amendment  itself,  had  it,  in 
terms,  granted  the  same  right. 

October  4th,  1882.  W.  J.  HAHX,  Atty.  Gen. 

Hon.  D.  L.  KieMe,  Supt.  Pub.  Inst.: 

Sir:  Tou  ask:  "Under  the  law  in  section  66,  o.  36,  Gen.  St.  1878,  reading  '  Third 
Grade,  valid  in  a  given  district  only  for  six  months,'  it  has  been  the  custom  of  this 
office  to  issue  for  the  use  of  County  Superintendents  blank  bonds  like  the  inclosed. 
(1)  When  this  is  filled  out  by  the  ofiicers  as  required,  may  a  teacher  make  her  con- 
tract? In  case  she  does,  and  for  any  reason  the  third  grade  certificate  is  not  made 
out  or  procured,  may  she  collect  her  pay?  (2)  It  has  been  the  instructions  of  this 
department  that  certificates  should  be  dated  with  the  examination.  Is  this  accord- 
ing to  the  usual  custom,  and  is  the  certificate  in  force  unless  '  procured '  by  the 
33 
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teacher?"  The  blank  "bond  for  third  grade  certificate,"  inclosed  with  your  com- 
munication, does  not  profess  to  be  a  certificate  of  either  of  the  grades  prescribed  by 
section  66.  It  simply  certifies  that  a  third-grade  certificate  will  he  issued  on  the 
happening  of  a  given  contingency.  This  so-called  "bond"  is  something  outside  of 
the  provisions  of  law  relating  to  certificates  to  teach.  This  being  true,  it  necessa- 
rily follows  that  the  holder  of  such  "bond"  is  not  a  person  "having  a  certificate  of 
qualification,"  and  therefore  not  a  person  with  whom  the  Board  of  Trustees  can 
legally  contract  to  teach.  Section  31,  by  necessary  implication,  prohibits  tlie  em- 
ployment of  persons  to  teach  who  have  not  certificates  of  qualification,  which  cer- 
tificates, section  66  provides,  shall  be  either  of  three  kinds,  viz.,  first,  second,  or 
third  grade.  Any  contract  made  by  the  teacher  prior  to  the  procurement  of  such 
certificate  is  unauthorized  and  void.  The  teacher  must  have  his  certificate  at  the 
time  of  his  hiring.  See  Jenness  vs.  School-dist.  12  Minn.  448;  McKinny  vs.  School, 
dist.  20  Minn.  72;  Kyan  vs.  School-dist.  27  Minn.  433. 
October  9th,  1882.  W.  J.  HAHX,  Atty.  Gen. 


Hon.  D.  Ii.  Kiehle,  Supt.  Pub.  Inst.: 

Sie:  Tour  favor  requesting  my  opinion  on  the  following  questions,  viz.:  "The 
office  of  Treasurer  in  a  school-district  being  vacant,  may  the  Clerk  and  Director  ap- 
point for  the  office  of  Director?  May  the  Clerk  and  the  new  Director  (the  old  Di- 
rector having  resigned)  appoint  a  Treasurer?" — have  been  duly  considered.  I  am 
at  a  loss  to  conceive  how  the  Clerk  and  Director  could  make  an  appointment  to  an 
office  in  which  there  was  no  vacancy,  It  is  only  in  case  of  a  vacancy  that  the 
Board  of  Trustees,  under  section  21,  (school  law,)  are  authorized  to  appoint.  The 
Director  not  having  resigned,  but  still  occupying  and  exercising  the  functions  of 
that  office,  the  attempted  appointment  of  Director  was  null  and  void.  The  action 
in  this  matter  being  void,  it  follows  that  the  attempted  appointment  of  Treasurer 
was  equally  nugatory. 

October  12th,  1882.  W.  J.  HAHST,  Atty.  Gen. 

Hon.  J.  I.  Beaumont,  Esq.:  , 

Dear  Sik:  Your  favor  was  duly  received,  and  has  been  carefully  considered. 
The  matter  submitted  seems  to  be  a  controversy  between  you  and  the  Commissioners 
of  Bamsey  county.  The  County  Attorney,  under  the  law,  is  the  proper  person  to 
advise  county  officers,  and  this  office  has  uniformly,  and  very  properly,  refused  to 
interfere,  by  way  of  advice,  in  matters  coming  or  that  should  come  before  him. 
On  a  moment's  reflection  you  will,  doubtless,  see  the  propriety  of  this  rule.  I 
must  therefore  most  respectfully  decline  to  express  an  opinion  on  the  matter  sub- 
mitted. 

October  25th,  1882.  W.  J.  HAHK",  Atty.  Gen. 


His  Excellency,  L.  F.  Hubbard,  Governor  of  Minnesota: 

Sir:  The  claim  of  Gen.  John  B.  Sanborn,  together  with  the  accompanying  pa- 
pers, which  were  referred  to  me  by  you  for  examination,  and  on  which  my  opinion 
was  desired,  have  been  duly  considered.  This  claim,  as  stated,  is  "for  services 
prosecuting  claim  of  the  state  for  five  per  cent,  of  the  minimum  price  of  the  public 
lands  included  in  permanent  Indian  reservations  in  Minnesota,  as  the  agent  of  the 
State  appointed  by  the  Governor  under  joint  resolution  No.  34  of  the  legislative 
session  of  1874,  (Sess.  Laws,  313,  314.)  under  date  of  November  5,  1874,  and 
November  5,  1875,  fifteen  per  cent,  of  $37,203.59,  as  per  contract  with  the  Gov- 
ernor of  said  dates,  $5,580.53."  On  this  claim  two  questions  arise,  viz.:  First, 
was  the  aforesaid  sum  of  $37,203.59  realized  out  of  the  lands  embraced  in  and  cov- 
ered by  said  joint  resolution?  and,  second,  has  your  Excellency  authority  to  adjust 
and  pay  the  same? 
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lu  view  of  my  opinion  on  the  second  question,  ttie  first  is,  for  tlie  present,  at 
least,  comparatively  unimportant;  nevertheless,  as  I  have  investigated  the  facts  in 
reference  thereto,  I  deem  it  best  to  submit  the  result  of  my  investigations  to  your 
Excellency.  In  deciding  the  first  query,  it  became  necessary  to  ascertain  from  the 
department  at  Washington  whether  the  lands,  on  account  of  the  sales  of  which  this 
sum  was  paid  to  the  State,  were  or  were  not  regarded  as  permanent  Indian  reser- 
vations. At  my  request  the  State  Auditor  submitted  to" the  Honorable  Commis- 
sioner of  the  General  Land-office  this  question,  viz. :  Were  the  Sioux  and  Winnebago 
Indian  reservations  (being  the  reservations  in  question)  regarded  as  permanent  In- 
dian reservations?"  To  this  query  the  Commissioner  answered  that  they  were  not 
so  regarded,  and  stated  further  tiiat  "  no  account  had  been  stated  by  his  office  in  favor 
of  the  State  of  Minnesota,  under  tlie  act  of  March  3,  1857,  for  5  per  cent,  of  the 
estimated  value  of  land  embraced  in  permanent  Indian  reservations,  the  first  Comp- 
ti-oller  having  held,  in  the  Xebraska  Case,  that  said  act  did  not  apply  to  States  ad- 
mitted subsequent  to  the  date  of  that  act."  This  correspondence  was  submitted  to 
Gen.  Sanborn,  and  at  his  solicitation,  and  with  the  approval  of  your  Excellency,  I 
addressed  a  lettet  to  the  Honorable  Secretary  of  the  Interior,  submitting  the  same 
question  to  him.  Under  date  of  October  20,  1882,  in  a  communication  directed  to 
the  Commissioner  of  the  General  Land-office,  the  Honorable  Secretary  reverses  the 
holding  of  that  office,  and  decides  that  said  reservations  were  regarded  as  perma- 
nent Indian  reservations.  I  have  the  honor  to  herewith  submit,  for  your  Excel- 
lency's consideration,  copies  of  said  correspondence.  It  will  thus  be  seen  that  there 
is  not  entire  harmony  in  the  rulings  of  the  department  at  Washington  on  tliis  sub- 
ject; and,  were  it  necessary  to  decide  this  question  at  this  time,  I  would  deem  it 
best  to  obtain  a  copy  of  the  decision  of  the  First  Comptroller  in  the  Kansas  Case,  so 
that  we  might  see  whether  or  not  the  account  stated  in  this  case  was  approved  by 
him  because  the  lands  were  not  permanent  reservations. 

Second.  As  to  the  authority  of  your  Excellency  to  adjust  and  pay  this  claim, 
the  joint  resolution  aforesaid  authorizes  the  Governor  to  appoint  an  agent  for  the 
purposes  therein  named,  and  directs  tliat  a  stipulation  or  contract  be  made  with 
such  agent  of  the  tenor  stated  in  said  resolution.  jSfo  other  or  further  power  in 
tlie  premises  is  conferred  upon  him.  I  am  therefore  of  the  opinion,  and  so  advise 
your  Excellency,  that  when  such  agent  was  appointed,  and  a  contract  made  with 
him  by  the  Governor  of  the  State,  that  the  duties  of  the  executive  department  rela- 
tive thereto  were  at  an  end;  that  all  questions  arising  under  such  contract  were 
reserved  by  the  Legislature,  and  must  be  settled  and  adjusted  by  it;  that  your  Ex- 
■cellency,  therefore,  has  no  authority  to  adjust  or  pay  this  claim. 

November  6th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst. : 

Dear  Sir:  The  questions  submitted,  relating  to  the  State  text-book  act,  have 
been  duly  considered.  Since  my  communication  to  you  of  January  19,  1882,  upon 
somwhat  similar  questions,  the  matter  has  been  fully  argued  before  me,  and  I  have 
come  to  the  conclusion  that  my  opinion  of  that  date  was,  in  part  at  least,  erroneous, 
and  will  have  to  be  modified.  You  ask:  "1st.  Must  a  certificate,  of  the  character 
prescribed,  be  produced  by  the  District  Treasurer  to  the  County  Treasurer  at  the 
time  each  payment  of  such  funds  is  made  by  the  latter  to  the  former  during  the  en- 
tire period  fixed  by  the  said  laws  for  the  duration  of  the  contract  for  furnishing  the 
books?"  I  think  such  certificate  is  required  by  section  166,  p.  500,  Gen.  St.  1878, 
to  be  produced  at  each  and  every  payment.  "2d.  If  so,  will  it  be  necessary  that  it 
shall  appear  from  such  certificate  that  the  State  text-books  are  in  use  in  tlie  schools 
of  the  district  to  the  exclusion  of  books  of  other  series,  at  the  time  each  of  such  pay- 
ments is  made?"  Not  necessarily  at  the  exact  time.  Were  this  required  the  Su- 
perintendent and  the  Treasurers  of  each  and  every  district  would  have  to  meet  at 
the  county  seat  on  the  day  the  payments  were  made.  This  section  must  receive  a 
reasonable  construction,  and  a  certificate  bearing  date  a  reasonable  time  anterior  to 
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the  application  for  payment  is  all  that  is  required.  "3d.  Will  certificates  of  the 
character  mentioned,  made  in  the  years  1880  and  1881,  be  sufficient  evidence  that 
the  State  text-books  are  in  use  in  the  respective  districts  to  which  such  certificates 
relate,  in  the  year  1882  and  in  subsequent  years,  to  authorize  the  County  Treasurer 
to  pay  over  to  such  districts  the  funds  belonging  to  them  respectively,  arising  from 
taxation?"  I  think  not.  As  already  stated,  the  certificate  should  bear  date  a  rea- 
sonably short  time  anterior  to  its  presentation. 
November  8th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  Pub.  Inst.: 

Sib:  The  two  questions  submitted  I  will  answer  in  the  order  of  their  asking, 
viz.,  1.  Can  a  County  Superintendent  issue  a  certificate  to  teach  for  a  less  period 
than  that  named  in  section  66  of  laws  relating  to  public  schools  ?  I  think  he  can. 
The  period  named  in  this  section  is  a  limitation  in  time,  beyond  which  no  certifi- 
cate can  legally  be  made  to  extend.  It  does  not,  in  express  words,' nor  in  my  opin- 
ion, by  necessary  implication,  prevent  the  County  Superintendent  from  fixing  a 
shorter  period  than  that  named  in  the  statute  during  which  a  given  certificate 
should  be  operative.  2.  ^^s  to  the  amount  of  the  bond  which  a  District  Treasurer 
is  required  by  section  34  to  execute.  This  section,  I  think,  is  perfectly  clear.  It 
expressly  provides  that  he  "shall  execute  a  bond  to  the  district  in  double  the  amount 
of  money,  as  near  as  can  be  ascertained,  which  will  come  into  his  hands  as  Treas- 
urer during  Ms  term."  I  do  not  see  howl  can  add  anything  to  the  foregoing 
that  would  make  its  meaning  any  more  plain.  The  total  amount,  as  near  as  can  be 
ascertained,  which  he  will  receive  during  his  entire  term  of  office  is  to  be  estimated, 
and  that  sum  doubled ;  the  last-named  sum  is  to  be  the  sum  for  which  his  bond  is 
to  be  given. 

November  9th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  John  M.  Martin,  Judge  of  Probate,  Worman  Co. : 

Dear  Sik  :  "When  you  audited  the  amount  of  fees,  etc.,  for  conveying  the  insane 
person  to  the  hospital,  and  gave  the  Sheriff  your  written  order  for  the  same,  your 
duties  in  the  premises  were  performed.  Section  22,  p.  456,  Gen.  St.  1878.  On  fifing 
such  written  order  with  the  Auditor,  he  had  certain  duties  to  perform.  If  he  ille- 
gally refuses,  the  party  has  his  remedy  by  applying  to  the  District  Court  for  redress; 
but  you  have  no  power,  in  my  opinion,  to  compel  him  to  issue  a  warrant  for  the 
amount. 

November  13th,  1882.  "W.  J.  HAHN.  Atty.  Gen. 


Hamilton  Beatty,  Esq.,  Co.  Treasurer  of  Sibley  Co. : 

Deae  Sik:  The  action  taken  by  the  County  Board  as  to  your  percentage,  you 
say,  was  taken  "by  advice  of  the  County  Attorney."  This  being  the  case  I  must 
respectfully  decline  to  give  an  opinion  on  the  matter.  It  is  the  duty  of  the  County 
Attorney  to  advise  county  officers,  as  it  is  my  duty  to  advise  State  officers.  There 
is  no  provision  of  law  allowing  an  appeal  from  his  decision  to  this  office.  It  would 
be  discourteous  to  him  and  result  in  needless  confusion.  A  moment's  reflection,  I 
know,  will  convince  you  of  the  manifest  impropriety  of  my  interfering. 

November  13th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

B.  Howard,  Esq.,  County  Attorney,  Clay  County: 

Deae  Sir:  In  my  opinion  Becker  county  is  the  senior  county  in  your  legisla- 
tive district.    It  was  organized  in  1871;  the  others,  in  1872.     Until  organized  a 
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county  has  no  officers  to  whom  returns  could  be  made.    Its  age,  then,  for  this  pur- 
pose, is  to  be  determined  by  the  date  when  it  was  in  condition  to  receive  and  can- 
vass the  returns  provided  for  in  section  34,  p.  44,  Gen.  St.  1878. 
November  13th,  1882.  W.  J.  HAHN,  Atty.  Gen. 

Benedict  Howard,  Esq.,  Co.  Atty.,  Clay  Co.: 

Dear  Sib:  You  asls:  "Is  it  the  duty  of  county  attorneys  to  appear  and  prose- 
cute and  defend  tax  cases  on  appeal  in  the  Supreme  Court?"  I  have  no  doubt  it  is. 
By  section  212,  p.  156,  Gen.  St.  1878,  it  is  made  the  duty  of  the  County  Attorney 
to  "appear  in  all  cases  where  the  county  is  a  party,  and  prosecute  or  defend  for 
the  county."  This  clearly  means,  prosecute  or  defend  to  final  judgment.  By  sec- 
tion 70,  p.  230,  said  statutes,  a  proceeding  to  enforce  the  payment  of  taxes  against 
real  estate  is  to  be  regarded  as  a  suit  brought  by  the  county  against  each  piece  or 
parcel  of  land.  This  statute  makes  the  county  the  party  plaintiff,  so  to  speak,  in 
all  such  proceedings.  Section  47,  p.  90,  relating  to  the  duties  of  the  Attorney 
General,  does  not  militate  against  this  view.  It  simply  imposes  the  duty  on  that 
ofiicer  to  appear  in  civil  actions  in  which  the  State  is  interested,  whenever,  in  his 
opinion,  the  public  interest  requires  it.  Suppose  a  tax  case  should  come  here,  in 
which,  in  the  opinion  of  the  Attorney  General,  the  State  had  not  sufficient  interest 
to  warrant  liis  appearing;  what  then?  He,  however,  appears  for  the  purpose  of 
protecting  the  interests  of  the  State, — the  County  Attorney  to  look  after  the  inter- 
ests of  the  county. 

November  13th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  A.  D.  Perkins,  County  Attorney,  Cottonwood  County: 

Dear  Sir:  You  ask:  1.  "Has  chapter  16,  Gen.  St.  1878,  and  amendments,  been 
rendered  inoperative  within  the  village  of  Windom  by  Sp.  Laws  1875,  incorporat- 
ing the  village?  On  this  point  see  27  Minn.  76.  2.  Notwithstanding  the  incor- 
porating act,  is  it  still  a  crime  to  sell  liquor  within  the  village  of  Windom  to  mi- 
nors, habitual  drunkards,  and  students,  under  said  chapter  16,  and  punishable 
thereunder?" 

1st.  In  so  far  as  "any  board,  officer,  person,  or  municipality"  of  your  county  is 
concerned,  said  chapter  16  has  been  "rendered  inoperative  within  the  village  of 
Windom."  In  so  far  as  sales  to  minors,  habitual  drunkards,  or  students  is  con- 
cerned, it  is  not  so  rendered  inoperative.  Exclusive  control  over  the  sale  of  intox- 
icating liquors  within  the  limits  of  said  village  is  not  by  the  charter  vested  in  the 
village  authorities.  The  case,  therefore,  in  my  opinion,  is  not  covered  by  State  v. 
Wheeler,  27  Minn.  76.  2d.  To  your  second  question  I  answer  that,  in  my  opinion, 
it  is. 

December  8th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


C.  E.  Shalinon,  Esq.,  Co.  Atty.,  Yellow  Medicine  Co.: 

Dear  Sir:  Your  favor  received.  The  matter  submitted  is  entirely  outside  of 
the  line  of  my  official  duties,  nevertheless  I  have  no  objection  to  indicating  my 
views  upon  the  question.  Chapter  82  of  the  Special  Laws,  Extra  Session  of  1881, 
authorizes  the  County  Commissioners  of  your  county  to  issue  bonds  to  the  amount 
and  for  the  purposes  therein  specified,  whenever  a  majority  of  the  electors  of  your 
county,  voting  on  the  question,  shall  vote  in  favor  of  the  issuance  of  the  same.  In 
other  words,  the  grant  of  authority  to  the  Commissioners  is  conditional,  and  can 
only  be  exercised  after  the  people  have  approved  of  the  scheme.  Again,  it  seenjs 
clear  that  the  time  within  which  the  Commissioners  may  act  and  the  people  vote 
is  not  restricted  by  the  law  in  question.  The  proposition  may  be  submitted  at  a 
general  election,  or  a  special  election    *    *    *    called  for  that  purpose;  not  at  the 
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next  general  election,  or  at  a  special  election  called  prior  to  that  time.  The  neces- 
sary result  of  this  is  that  it  rests  with  the  Commissioners  to  say  when  such  prop- 
osition shall  be  submitted.  They  might  legally  determine  to  submit  it  at  the  gen- 
eral election  in  1882,  or  any  subsequent  year;  or  they  might  call  a  special  election 
for  that  purpose  at  any  time,  either  before  or  after  the  general  election  in  18^2. 
-Action  of  the  Commissioners  iixing  the  time  when  the  proposition  should  be  sub- 
mitted being  thus  essential,  it  seems  to  me  that  some  notice  that  the  question  was 
to  be  voted  on  is  necessary;  otherwise,  how  are  the  electors  to  know  that  fact? 
The  law  does  not  fix  the  time,  as  it  does  the  time  of  general  elections.  If  it  did, 
the  presumption  that  every  one  knows  the  law  would  dispense  with  the  necessity  of 
notice.  This  is  the  reason  of  the  rule  that  a  failure  to  post  the  notices  of  general 
elections  does  not  invalidate  the  same.  The  reason  of  the  rule  failing  in  the  case 
under  consideration,  the  rule  itself  ceases.  For  these  reasons,  and  nthers  that  will 
doubtless  occur  to  you,  I  am  oi  the  opinion  that  notice  of  the  fact  that  the  propo- 
sition will  be  submitted  at  a  general  as  well  as  a  special  election  is  an  absolutely 
necessary  prerequisite,  without  which  no  valid  election  on  that  subject  can  be  held. 
The  County  Commissioners  theiefore,  in  my  opinion,  are  not  as  yet  authorized  to 
issue  the  bonds  provided  for  by  the  act  under  consideration. 
December  Hth,  1882.  W.  J.  HAHN,  Atty.  Gen. 


D.  H.  Fisk,  Esq.,  Co.  Atty.,  Norman  Co.: 

Dear  Sir:  Your  favor  received.  You  say:  "We  are  having  a  dispute  in  this 
county  regarding  the  time  the  new  county  oflBcers  qualify  and  enter  upon  the  duties 
of  their  offlces.  I  hold  January  1, 1883,  is  the  time,  and  that  the  county  officers  ap- 
pointed in  this  county  hold  until  that  time.  Am  I  correct?"  In  my  opinion  the 
officers  appointed  under  and  in  pursuance  of  section  6,  c.  92,  Gen.  Laws  1881,  only 
hold  "until  the  next  general  election  after  their  appointment,  and  until  their  suc- 
cessors are  elected  and  qualified."  The  act  does  not  say  until  January  1, 1883,  and 
I  am  at  a  loss  to  know  how  the  term  so  specifically  stated  can  be  extended  until 
January  1st,  or  why  January  1st  should  be  interpolated  into  the  section  rather  than 
any  other  date.  It  is  true,  certain  of  the  officers  would  at  that  time  assume  their 
official  duties  were  it  a  usual  and  ordinary  change,  such  as  would  occur  in  the 
older  organized  counties;  but  there  are  certain  others  (viz.,  the  Treasurer  and  Au- 
ditor) who  would  not  be  entitled  to  their  office  until  March.  The  language  of  this 
section  is  too  plain  to  need  construction. 

December  12th,  1882.  "W.  J.  HAH^ST,  Atty.  Gen. 

Hon.  D.  L.  Kiehle,  Superintendent  of  Public  Instruction: 

Dear  Sir  :  You  ask :  "  Are  District  Treasurers  requ  ired  to  give  new  bonds  upon 
re-election?  Will  the  old  bond  cover  the  time  of  service  until  a  successor  is  elected 
and  qualified?" 

To  the  first  branch  of  your  question  I  answer,  most  emphatically,  they  are.  Un- 
til they  do  give  such  new  bonds  they  are  not  serving  by  virtue  of  the  re-election, 
but,  If  legally  serving  at  all,  it  is  only  by  virtue  of  the  extension  of  their  former 
term,  under  the  words,  "until  a  successor  is  elected  and  qualified." 

To  the  second  branch  of  your  question  I  answer  that  it  will  only  cover  the  time 
from  the  date  of  the  expiration  of  the  former  term  until  the  time  that  the  office  will, 
under  the  provisions  of  law,  become  vacant  by  reason  of  the  failure  to  give  a  new 
nQ^o'ff  o  ^°^'^^^y  of  Scott  vs.  Eing,  13  N.  W.  Eep.  181.  Chapter  9,  Gen.  St. 
1878,  §  2,  provides  tliat  everi/  office  shall  become  vacant  on  the  refusal  or  neglect  of 
the  officer  to  give  or  renew  his  official  bond,  or  to  file  such  bond  witliin  the  time 
prescribed  by  law.  By  section  34  of  the  school  law  the  District  Treasurer  is  to  exe- 
cute his  bond,  and  file  it  with  the  Clerk,  and  that  if  he  fails  to  do  so  the  Director 
and  Clerk  sJiall  proceed  to  appoint  another  Treasurer.  Bv  section  20,  officers 
elected  are  to  enter  upon  their  terms  of  office  on  the  tenth  day  after  notice,  which  is 
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to  be  served  within  three  days.  By  section  22,  all  persons  elected  as  district  officers 
are  required  to  file  their  acceptance  of  same  within  10  days  after  notice.  From 
all  these  provisions  I  conclude  that  the  Treasurer  has  these  10  days  within  which 
to  file  his  new  bond,  and  that  if  he  fails  so  to  do  the  office  is  vacant,  and  it  becomes 
the  duty  of  the  officers  to  fill  the  same  by  appointment.  Under  the  ruling  of  our 
Supreme  Court  in  Scott  Co.  vs.  Ring,  supra,  the  obligation  of  the  sureties  would  only 
extend  to  the  time  as  above  indicated,  and  probably  to  such  further  time  as  might 
be  reasonably  necessary  for  the  purpose  of  filling  the  office  by  appointment. 
December  19th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


His  ExceUenoy,  L.  "F.  Hubbard,  Governor: 

Sir:  The  petition  of  Prank  Ives  and  others,  asking  you  to  appoint  a  Justice  of 
the  Peace  for  the  city  of  Crookston,  referred  to  this  office  by  your  Excellency,  has 
been  duly  considered,  and  I  have  the  honor  to  advise  you  that  you  have  no  author- 
ity to  comply  with  the  request  of  the  petitioners.  The  charter  of  the  city  of  Crook- 
ston (chapter  12,  Sp.  Law^s  1879)  vests  the  power  of  fiUing  any  vacancy  in  any  of 
the  offices  of  that  city  (except  the  Mayor)  in  the  city  council,  and  not  in  the  Gov- 
ernor. The  suggestion  made  in  the  petition,  that  there  are  "grave  doubts  about 
the  authority  of  a  municipal  government,  as  the  common  council  of  a  city,  to  ap- 
point an  officer  whom  the  Constitution  declares  shall  be  elected,"  is  without  any 
force.  Surely,  an  appointment  by  your  Excellency  would  no  more  be  an  election, 
than  an  appointment  by  any  other  person  or  body.  The  Constitution  also  declares 
that  the  Clerk  of  the  District  Court  shall  be  elected;  but  the  statutes  say  that  in  case 
of  any  vacancy  in  that  office  the  District  Court  shall  proceed  to  fill  it;  and  I  have 
never  heard  it  intimated  that  such  a  provision  infringed  the  Constitution  in  any 
way.  It  is,  however,  sufficient  to  say  that  neither  the  Constitution  nor  any  law 
has  vested  in  your  Excellency  any  authority  to  appoint  a  Justice  of  the  Peace  in  the 
case  under  consideration.  Of  the  constitutionality  of  the  provision  authorizing  the 
city  council  to  temporarily  fill  that  office  by  appointment  there  can  be  no  doubt. 
It  is  needless  to  say  that  a  Justice  of  the  Peace  is  not  a  Judge;  at  least,  within  the 
intent  and  meaning  of  section  10  of  article  6  of  the  Constitution. 

December  22d,  1882.  W.  J.  HAHN,  Atty.  Gen. 


His  Excellency,  L.  P.  Hubbard,  Grovernor : 

Sir:  The  communication  from  the  General  Land-office  of  the  United  States,  ISTo- 
vember  25,  1882,  addressed  to  your  Excellency,  and  which  was  referred  by  you  to 
this  office  for  my  opinion  as  to  whether  the  case  therein  stated  comes  within  the 
statutes  authorizing  relinquishment  of  the  State's  interest  in  swamp  lands  claimed 
by  a  settler,  has  been  duly  considered.  It  appears  from  the  Commissioner's  letter 
that  "said  lands  are  embraced  in  the  homestead  entry  of  Lars  P.  Smith,  No.  5,813, 
final  certificate  No.  929,  commuted  from  pre-emption  declaratory  statement  Xo.  600, 
September  2, 1881.  Smith  has  filed  in  this  office  his  affidavit  alleging  that  he  made 
a  pre-emption  settlement  on  said  lands,  January  10, 1871,  and  that,  before  the  time 
had  expired  within  which  he  was  required  to  make  proof  and  payment  thereunder, 
he  was  prepared  to  commute  the  same  to  a  homestead  entry,  but  was  unable  to  do 
so  for  reason  of  the  swamp  claim,  and  now  he  asks  that,  in  view  of  the  fact  that 
the  Legislature  of  the  State  has  passed  an  act  for  the  relief  of  settlers  on  swamp 
lands,  he  be  allowed  to  avail  himself  of  the  provisions  thereof."  By  chapter  154, 
Gen.  Laws  1881,  the  Governor  is  "authorized  and  empowered  to  relinquish  to  the 
United  States  all  the  right,  title,  and  interest  of  said  State  in  and  to  all  lands 
claimed  by  the  State  as  swamp  lands  now  occupied  or  held  by  actual  settlers,  their 
heirs  or  assigns,  or  claimants  who  hold  the  same  by  virtue  of  homestead  pre-emption 
or  timber-culture  entry,  according  to  the  laws  of  the  United  States  relating  thereto, 
■whether  patented  to  the  said  claimant  or  not,  or  that  may  have  been  or  may  be 
'hereSifter  canceled  byreason  of  the  State  having  claimed  the  same  as  swamp  lands." 
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If  your  Excellency,  therefore,  is  satisfied  by  proper  evidence  that  Smith,  at  the  date 
of  the  passage  of  the'act  of  1881,  occupied  or  held  the  land  in  question  by  virtue  of 
homestead  or  timber-culture  entry,  according  to  the  laws  of  the  United  States  re- 
lating thereto, "  then  1  have  the  honor  to  advise  you  that  such  lands  are  embraced 
within  the  law  authorizing  a  relinquishment.  As  to  what  would  be  proper  evi- 
dence, I  would  say  that  a  certificate,  either  from  the  General  Land-office,  or  from 
the  Local  Land-office  within  whose  territory  the  said  lands  are  situated,  showing  a 
filing  thereon  by  Smith  prior  to  February  24,  1881,  under  one  of  the  enumerated 
classes  of  entry,  would  be  sufficient,  and  it  seems  to  me  should  be  required. 
December  23d,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  Pub.  Inst. : 

Sir:  You  request  my  opinion  on  the  following:  "A  common-school  district  with 
a  territory  eight  miles  by  six  miles  voted  to  organize  as  an  independent  district. 
1.  Wiis  this  lawful?  Section  94,  par.  3,  c.  36,  School  Laws.  2.  If  not,  what  is 
the  status?  3.  How  may  they  cutoff  two  miles  by  six  without  forming  themselves 
into  a  new  district,  thus  leaving  the  property  in  the  hands  of  the  section  cut  off?" 

1.  The  organization  was  not  lawful.  By  an  amendment  of  section  94  of  school 
laws  (Laws  1881,  c.  41)  the  territorial  limits  of  independent  districts  thereafter 
organized  is  restricted  to  six  miles  square.  The  attempted  organization,  therefore, 
of  a  territory  eight  miles  by  six  miles  was  absolutely  void.  2.  It  necessarily  re- 
sults from  the  foregoing  that  the  old  district  remains  the  same  as  if  no  attempt  had 
been  made  for  a  reorganization  under  the  independent  district  law.  3.  Either  by 
the  County  Commissioners  organizing  the  surplus  into  a  new  district,  or  by  so 
amending  the  general  law  as  to  make  provision  for  such  a  state  of  facts. 

December  30th,  1882.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  F.  E.  Briggs,  Judge  of  Probate,  Clay  Co. : 

Dear  Sik:  Your  favor  received.  You  ask:  "Have  not  the  County  Commis- 
.sioners  and  County  Auditor  the  right  to  determine  the  population  (for  the  purpose 
'Of  fixing  the  Judge  of  Probate's  salary)  as  nearly  as  they  can  by  the  vote  cast,  and 
•otherwise,  and  fix  the  salary  accordingly?  and  is  it  not  the  intention  of  the  statute, 
.and  should  it  not  be  so  construed,  that  the  salary  is  to  be  based  on  the  actual  pop- 
ulation, as  nearly  as  the  same  can  be  determined,  without  being  bound  to  take  the 
last  census  and  adding  only  five  per  cent,  each  year?"  To  the  first  branch  of  your 
inquiry  I  answer  that  they  have  no  such  power;  to  the  second,  that  such  is  not 
the  intention  of  the  statute,  neither  should  it  be  construed  as  intimated,  in  my 
opinion.  The  statute  referred  to  is  clear  and  imperative,  and  leaves  nothing  to  be 
done  either  by  the  County  Commissioners  or  Auditor,  save  for  the  Auditor  to  make 
the  computation  provided,  and  as  provided.  The  County  Commissioners  cannot 
ignore  this  statute  and  fix  the  salary  aside  from  the  question  of  population. 

January  16th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


His  Excellency,  L.  F.  Hubbard,  Governor: 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  this  day  of  your  favor  of  sev- 
enteenth inst.  You  make  the  following  statement  of  facts,  viz.:  "January  14, 
1881,  David  Burt  was  appointed  Superintendent  of  Public  Instruction  for  the  term 
of  two  years  from  the  first  Tuesday  in  April,  1881.  The  Senate  refused  to  confirm 
the  appointment.  0.  V.  Tousley  was  appointed  February  2,  1881,  for  the  term  of 
two  years  from  the  first  Tuesday  in  April,  1881.  His  appointment  was  confirmed, 
but  Mr.  Tousley  never  qualified  nor  entered  upon  the  duties  of  the  office,  and  for- 
mally resigned  July  2,  1881.  Mr.  D.  L.  Kiehle  was  appointed  August  16,  1881, 
in  general  language,  the  Governor  not  undertaking  to  indicate  when  his  legal  term 
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began.  Mr.  Burt,  whose  prior  appointment  was  for  two  3-ears  from  the  first  Tues- 
day in  April,  1879,  continued  in  recognized  possession  of  the  office  until  August  31, 
1881,  and  Mr.  Kiehle,  upon  his  aforesaid  appointment  of  August  16th,  entered  upon 
recognized  possession  September  1,  1881."  On  this  you  ask  when  you  "shall  con- 
sider that  the  legal  term  of  the  present  Superintendent  of  Public  Instruction  will 
end."  I  have  the  honor  to  advise  your  Excellency,  on  the  foregoing  facts,  that 
the  failure  of  Hon.  O.  V.  Tousley  to  qualify,  as  well  as  his  formal  resignation,  cre- 
ated a  vacancy  in  the  office,  which,  under  the  provisions  of  section  4  of  chapter  9, 
Gen.  St.  1878,  the  Governor  was  authorized  to  till  by  appointing  "some  suitable 
person  to  perform  the  duties  of  suoli  office /o?-  the  time  being."  As  no  mention  is 
made  of  such  appointment  having  been  confirmed  by  the  Senate,  I  assume  that  no 
such  confirmation  has  been  had.  If  so,  he  only  holds  until  a  successor  has  been 
nominated  and  confirmed,  and  such  nomination,  I  respectfully  suggest,  sliould  he 
made  at  the  earliest  practical  moment.  If,  however,  the  appointment  of  the  pres- 
ent incumbent  of  tfiat  office  was  confirmed  by  the  Senate  at  the  extra  session  of 
the  Legislature,  a  more  serious  question  would  arise.  Nevertheless,  although  the 
law  is  by  no  means  as  clear  and  exphcit  as  it  should  be,  I  am  of  the  opinion  that, 
even  in  that  case,  the  term  of  the  present  incumbent  would  end  on  the  first  Tues- 
day of  April,  1883. 

January  19th,  1883.  W.  J.  HAHX,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst. : 

Sib:  You  ask:  "  May  a  person  lawfully  hold  the  offices  of  County  Superintendent 
and  County  Attorney  at  the  same  time?"  I  think  he  may.  I  find  no  statutory 
prohibition,  and  the  offices,  in  my  opinion,  are  not  incompatible.  "Incompatibility 
In  offices  exists  where  the  nature  and  duties  of  the  two  offices  are  such  as  to  render 
it  improper,  from  considerations  of  public  policy,  for  one  incumbent  to  retain  both." 

January  19th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


E.  P.  Freeman,  Esq.,  County  Attorney,  Blue  Earth  Co.: 

Deak  Sir:  I  do  not  think  that  under  section  33,  c.  13,  Gen.  St.  1878,  it  is  nec- 
essary that  the  petitioners  who  petition  for  the  laying  out  of  a  highway  be  legal 
voters  of  the  town,  whose  Supervisors  are  called  upon  to  act.  This  section  only 
requires  that  they  be  legal  voters  who  own  real  estate,  etc.,  within  one  mile  of  the 
road  to  be  altered,  etc.  I  can  see  no  valid  reason  why  the  words  "of  the  town" 
should  be  interpolated  after  the  words  "legal  voters."  There  is  no  ambiguity  in 
this  section,  as.it  seems  to  me. 

January  20th,  1883.  ^V.  J.  HAHX,  Atty.  Gen. 


Hon.  W.  W.  Braden,  State  Auditor: 

Dear  Sir:  The  communication  from  G.  A.  Schultze  to  you,  asking  whether  he, 
professing  to  act  as  County  Auditor  of  Lake  county, "ortlie  County  Auditor  of  Cook 
county,  should  collect  the  taxes  of  the  last-named  county  for  1882,  and  which  com- 
munication was  referred  to  me  for  my  opinion,  has  been  duly  considered.  The 
county  of  Lake  is  not  an  organized  county,  and  therefore  is  not  entitled  to  have  a 
County  Auditor  pv  other  county  officers  except  County  Commissioners.  By  Gen. 
Laws  1856,  p.  63,  this  county  was  established,  and  by  Spec.  Laws  1860,  p.  107,  the 
county  is  attached  to  St.  Louis  county  for  judicial  purposes.  This  is  tlie  present 
status;  and  until  the  Legislature  organizes  it,  or  authorizes  its  organization,  there 
are  and  can  b?  no  officers  in  the  county  authorized  to  collect  either  the  taxes  of 
that  county  or  any  other.  It  is  therefore  clear  that,  at  least  as  between  the  coun- 
ties of  Lake  and  Cook,  the  former  cannot  collect  the  taxes  of  the  latter. 

January  20th,  1883.  W.  J.  HAHIs',  Atty.  Gen. 
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To  the  Honorable,  the  House  of  Representatives  of  the  State  of  Minnesota: 

The  memorial  of  L.  K.  Stannard  and  others,  praying  for  moneys  due  them  by 
the  State  as  land-officers  for  the  entry  of  swamp  lands,  referred  to  me  by  resolu- 
tion of  your  honorable  body,  with  the  request  that  I  "furnish  the  House  with  any 
information  I  may  have  as  to  the  facts  therein  referred  to,  and  also  as  to  the  law 
relating  thereto, "  has  been  duly  considered.  I  regret  to  say  that  I  am  in  posses- 
sion of  no  information  that  would  throw  any  light  on  the  facts  referred  to  in  said 
petition.  A  similar  application  for  fees  in  a  like  case  was  made  in  January,  1866, 
to  the  then  State  Auditor,  and  by  him  referrexi  to  Atty.  Gen.  Colville.  I  have  the 
honor  to  herewith  submit  a  copy  of  his  opinion  given  to  the  State  Auditor  on  that 
application.  I  fully  concur  in  the  conclusions  arrived  at  by  him.  The  fee  of  one 
dollar,  provided  for  by  the  act  of  congress  of  1864,  is  for  each  "final  location"  of 
160  acres.  Location,  says  Bouvier,  is  "the  act  of  selecting  and  designating  lands 
which  the  person  maliing  the  location  is  authorized  by  law  to  select."  For  lands 
which  the  State  is  authorized  by  law  to  select,  and  which,  in  pursuance  of  such  au- 
thority, it  does  select  and  designate,  the  fee  of  one  dollar  for  each  160  acres  so  se- 
lected is  allowed.  The  swamp  lands  are  not  selected  by  the  State;  neither  is  it  nec- 
essary for  the  State  to  do  anything  in  order  to  perfect  the  grant.  The  character  of 
the  lands  being  established,  the  grant  takes  effect  at  once,  and  it  is  for  the  Secre- 
tary of  the  Interior,  and  not  the  local  land-officers,  or  the  State,  to  select  and  desig- 
nate the  particular  pieces  covered  by  the  grant. 

In  the  case  of  French  vs.  Fyon,  93  U.  S.  169,  the  Supreme  Court  of  the  United 
States  held  that  the  act  of  1850,  (9  St.  519,)  granting  swamp  lands,  makes  it  the 
duty  of  the  Secretary  of  the  Interior  to  select  or  identify  them,  make  lists  thereof, 
and  cause  patents  to  be  issued  therefor,  and  that  a  patent  so  issued  cannot  be  im- 
peached in  an  action  at  law,  by  showing  tliat  the  land  which  it  conveys  was  not 
in  fact  swamp  land;  that  the  grant  made  by  that  act  was  a  grant  in  prcesenti,  by 
which  the  title  to  those  lands  passed  at  once  to  the  State  in  which  they  lay,  except 
as  to  the  states  admitted  into  the  Union  after  its  passage,  and  as  to  those  it  takes^ 
effect  as  of  the  date  of  admission ;  that  the  act  conferred  the  power  and  devolved 
the  duty  on  the  Secretary  of  "determining  what  lands  were  of  the  description 
granted  by  the  act,  and  made  his  office  the  tribunal,  whose  decision  on  that  subject 
should  be  controlling. " 

January  23d,  1883.  W.  J.  HAHaST,  Atty.  Gen. 


Hon.  D.  B.  Searle : 

Dear  Sir  :  The  facts  submitted  by  you  are  as  follows :  A.  was  appointed  County 
Commissioner  to  fill  vacancy.  At  the  last  election  B.  was  elected  forthe  unexpired 
term,  but  failed  to  qualify.  Does  A.  hold  under  his  appointment  until  a  successor 
is  elected  and  qualified?  He  does,  in  my  opinion.  Section  104, p.  137,  and  section 
46,  p.  48,  Gen.  St.  1878,  cover  the  question.  In  substance  they  provide  that  a  per- 
son appointed  to  fill  a  vacancy  shall  hold  his  office  until  the  next  general  election,, 
and  until  his  successor  is  elected  and  qualified. 

January  31st,  1883.  W.  J.  HAHK,  Atty.  Gen. 

L.  O.  Storla,  Esq.,  Co.  Aud.,  Clay  Co.: 

Dear  Sir:  Tou  say  the  population  of  your  eountv  in  1880  was  5,900,  and  ask 
what  the  salary  of  the  Judge  of  Probate  should  be  for  the  year  1882?  In  a  com- 
munication to  the  Public  Examiner  on  the  subject  of  salary  of  Judge  of  Probate  in 
February,  1880,  Judge  Start,  the  then  Attorney  General,  said:  "  That  to  determine 
the  population  of  any  county  for  such  purpose,  add  5  per  cent,  of  the  population 
of  the  county,  as  shown  by  the  last  census,  *  *  *  for  each  year  expiring  after 
tlie  year  in  which  said  census  was  taken.  Nothing  should  be  added  for  the  year 
1875;  neither  should  the  percentage  be  compounded."  I  fully  concur  in  the  views 
thus  expressed.    Adding,  then,  10  per  cent,  to  the  census  of  1880,  (5,900,)  viz.,  590, 
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makes  the  population  of  your  county  for  this  purpose,  for  the  year  1882,  6,490,  and 
the  salary  of  your  Judge  of  Probate  for  that  year,  $350. 
January  31st,  1883.  W.  J.  HAHK,  Atty.  Gen. 

John  D.  Wilcox,  Esq.,  County  Attorney,  Pine  County: 

Dear  Sir:  I  think  I  can  best  answer  your  numerous  questions  relative  to 
County  Treasurers'  bonds  by  a  general  statement  of  the  law  on  that  subject,  as  I 
understand  it.  In  the  first  place,  it  is  for  the  County  Commissioners,  under  section 
145,  p.  144,  Gen.  St.  1878,  to  fix  the  amount  of  the  bond  to  be  given  by  the  County 
Treasurer;  and  so  long  as  they  act  in  good  faith  this  amount  is  left  to  their  discre- 
tion. The  amount  having  been  fixed  by  them  at  or  before  their  session  in  January, 
and  the  County  Treasurer  having  given  a  bond  for  such  amount  in  proper  form 
and  with  sutBcient  sureties,  it  is  the  duty  of  the  Commissioners  to  either  approve 
or  disapprove  the. same;  and  that  as  to  this,  his  original  bond,  they  cannot  refuse 
to  approve  it  because  the  amount  is  not  large  enough,  provided  it  is  for  the  amount 
fixed  by  them  prior  to  its  execution.  If,  in^the  opinion  of  a  majority  of  the  board, 
"the  sureties,  or  any  of  them,  on  the  original  bond  are  deemed  insufficient  for  any 
cause,"  or  "whenever  the  penalty  of  such  original  bond  is  deemed  insufficient"  by 
a  majority  of  such  board,  they  may,  under  section  163,  require  the  County  Treas- 
urer to  give  a  new  bond,  and  a  failure  to  give  such  new  bond  will  cause  a  vacancy 
in  the  office.  But  this  new  or  additional  bond  in  no  way  impairs  or  interferes  with 
the  original  bond.  Should  any  one  of  the  Board  act  "willfully  or  maliciously"  in 
this  matter,  it  would  be  a  sufficient  cause  for  his  removal  by  the  Governor,  under 
section  3  of  chapter  9,  Gen.  St.  1878,  and  prompt  complaint  and  vigorous  prosecu- 
tion should  be  made  against  any  such  officer.  So  long  as  they  act  in  good  faith,  the 
amount  of  bonds  which  they  may  require  from  a  County  Treasurer  is  unlimited. 

February  3d,  1883.  W.  J.  HAHN,  Atty.  Gen. 


J.  M.  Greenman,  Esq.,  Co.  Attorney,  Mower  Co.: 

Dear  Sir:  You  state  that  "A.  resides  on  premises  now  in  school-district  'No. 
69  as  a  tenant  of  B.;  B.  is  the  owner  of  the  fee  and  A.  is  not  a  freeholder,  but  is  a 
voter;  B.isnot  a  resident  of  thedistrict," — and  ask,  "Will  the  joint  petition  of  both 
A.  and  B.  confer  upon  the  County  Commissioners  authority  to  attach  the  premises 
of  B.  to  another  adjoining  district?"  It  clearly  will  not.  The  third  proviso  of 
section  16  of  chapter  36,  Gen.  St.  1878,  applies  and  only  applies  to  a  legal  voter  of 
and  freeholder  in  the  district  from  which  he  desires  to  be  set  off.  In  other  words, 
the  petitioner  himself  must  be  both  a  voter  and  a  freeholder  in  such  district.  In 
the  case  put,  A.  is  not  a  proper  petitioner  because  he  is  not  a  freeholder,  and  B.  is 
not,  because  he  is  not  a  voter.     "Naught  plus  naught  equals  naught." 

February  5th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


P.  Pitzpatrick,  Esq.,  Co.  Atty.,  Winona  Co.: 

Dear  Sir:  Your  favor,  asking  whether  in  my  opinion  a  Town  Treasurer  is  en- 
titled to  a  per  centum  on  the  money  in  the  treasury  "which  he  receives  from  his 
predecessor,  or  only  on  such  money  as  is  received  into  the  treasury  during  liis 
term,"  has  been  received.  Section  83,  p.  178,  Gen.  St.  1878,  fixes  the  fees  of  Town 
Treasurers,  and  in  my  opinion  it  does  not  apply  to  moneys  received  by  him  from 
his  predecessor.  His  fees  are  to  be  computed  on  "all  moneys  paid  into  the  town 
treasury. "  The  money  he  receives  from  his  predecessor  has  already  been  paid  into 
such  treasury,  and  the  delivery  of  the  money  from  one  custodian  to  another  cannot 
be  considered  a  new  payment. 

February  12th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


624  OPINIONS    OP    THE 

His  Excellency,  L.  P.  Hubbard,  Governor : 

Sir:  I  have  had  under  consideration,  at  your  request,  Senate  file  No.  28,  entitled^ 
"  An  act  to  change  the  rate  of  interest  upon  the  sale  of  public  lands  from  se  ven  ( 7)  to  fl  ve 
(5)  per  cent.,  being  an  amendment  to  section  seven  (7)  of  chapter  thirty-eight,  (38,) 
General  St.  1878, "  and  have  the  honor  to  advise  your  Excellency  that  In  my  opinion 
the  proviso  at  the  end  of  section  one  (1)  of  said  act,  if  not  in  conflict  with  the  strict 
letter,  is  at  least  opposed  to  the  spirit  of  that  part  of  the  Constitution  relating  to 
school  funds.  By  section  2  of  article  8  of  the  Constitution,  it  is  provided  that  "the 
principal  of  all  funds  arising  from  sales  or  other  disposition  of  lands  or  other  prop- 
erty granted  or  intrusted  to  this  State  in  each  township  for  educational  purposes, 
shall  forever  be  preserved  inviolate  and  undiminished,  and  the  income  arising  from 
the  lease  or  sale  of  said  school  land  shall  be  distributed  to  the  different  townships,'! 
throughout  the  State  in  proportion  to  the  number  of  scholars  in  each  township  be- 
tween the  ages  of  five  and  twenty-one  years,  and  shall  be  faithfully  applied  to  the 
specific  objects  of  the  original  grants  or  appropriations. "  It  wiU  be  seen  by  this 
section  that  not  only  is  the  principal  of  the  so-called  school  fund  to  remain  inviolate, 
but  the  income  arising  from  such  fund  is  disposed  of  in  a  particular  manner  and  for 
a  specific  purpose.  Being  so  disposed  of  by  the  organic  act  itself,  such  income,  at 
least  as  soon  as  it  accrues,  if  not  before,  is  as  much  beyond  the  control  of  the  Legis-  ,| 
lature  as  the  principal  is;  and  it  can  make  no  difference,  as  it  seems  to  me,  whether  | 
such  accrued  income  has  or  has  not  reached  the  State  treasury.  In  either  case  it  is 
beyond  the  power  of  disposal  by  the  Legislature.  The  proviso  under  consideration 
does  by  its  terms  attempt  to  dispose  of  2  per  cent,  of  the  accrued  interest  on  all  out- 
standing school-land  certificates.  It  says  "that  on  sales  of  such  lands  heretofore 
made,  upon  which  any  part  of  the  purchase  money  thereof  shall  remain  unpaid  at  the 
passage  of  this  act,  interest  upon  such  purchase  money  shall  only  be  collected  at  the  '; 
rate  of  five  per  cent,  per  annum."  Had  it  added,  "from  the  date  of  the  passage  of 
this  act,"  it  would  not  be  open  to  the  objection  I  am  now  considering. 

But  aside  from  the  foregoing  considerations,  which,  so  far  as  the  amount  of 
money  involved  is  concerned,  is  of  but  small  moment,  it  occurs  to  me  that  this  en- 
tire proviso  is  at  least  opposed  to  the  manifest  spirit  of  this  constitutional  provis- 
ion. The  State  school  fund  now  holds  land  certificates,  the  principal  of  which 
amounts  to  $2,900,000  in  round  numbers.  The  past  year  has  been  an  unusually 
prosperous  one,  and  by  reason  thereof  the  payment  on  account  of  principal  by 
these  certificate  holders  has  been  exceptionally  large,  amounting,  as  I  am  informed 
by  the  State  Auditor,  to  $200,000.  Assuming  that  the  succeeding  14  years  is  equally 
prosperous,  (and  surely  we  cannot  anticipate  any  more  favorable  fut^ire,)  and  that 
by  reason  thereof  the  same  amount  will  be  paid  in  on  the  same  account  during  .i 
each  of  those  years,  the  loss  to  the  revenue  of  this  fund  will  be  in  round  numbers 
#452,000.  By  this  proviso,  therefore,  there  is  given  away,  or  attempted  to  be  given 
away,  a  large  amount  of  the  future  income  to  Accrue  on  account  of  a  part  of  the 
principal  of  this  fund.  Can  this  be  done  without  doing  violence  to  the  spirit  and 
intention  of  these  constitutional  restrictions?  If  it  can,  I  can  see  nothing  to  pre- 
vent the  Legislature  from  providing  that  the  State  shall  only  pay  to  this  fund,  on 
account  of  interest  on  the  railroad  adjustment  bonds  held  by  it,  interest  at  2  per 
centum,  or  shall  not  pay  any  interest  at  all. 

The  pow^r  of  the  Legislature  to  authorize  or  direct  the  change  of  securities  in 
which  the  permanent  school  fund  shall  be  invested,  or  to  authorize  or  direct  the 
sale  of  present  securities  and  reinvestment  in  others,  within  the  limitation  imposed  ' 
by  the  section  of  the  constitution  under  consideration,  is  undoubted.  But  this 
proviso  does  not  authorize  or  direct  any  such  change  or  sale.  Could  it  be  claimed 
that  the  Legislature  have  the  right  (without,  at  least,  a  violation  of  the  spirit  of  these 
provisions)  to  appropriate  any  part  of  the  interest  to  accrue  from  the  securities 
held  by  this  fund  to  any  other  purpose  than  that  named  in  the  Constitution?  Could  • 
it  be  claimed  that  it  has  the  power  (without  such  violation)  to  provide  that  2  per 
centum  of  all  interest  hereafter  paid  on  account  of  these  certificates  shall  be  re- 
turned to  the  party  so  paying  the  same?  If  not,  how  can  it  be  said  that  the  Legis- 
lature has  the  authority  to  make  a  donation  in  advance  of  such  per  centum?  Is  it 
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possible  that  the  State  may  give  away  funds  which  she  has  no  right  to  use  for  her 
own  benefit?  That  she  may  in  advance  donate  a  part  of  the  income  of  a  trust  fund 
she  holds,  which  income,  when  paid,  is  beyond  her  control  ?    It  seems  to  me  not. 

I  submit  herewith  a  copy  of  an  opinion  of  my  predecessor,  Gen.  Wilson,  in  which 
he  construes  these  same  constitutional  enactments,  and  comes  to  a  similar  conclu- 
sion as  to  the  legislative  power  over  the  school  funds. 

February  23d,  1883.  W.  J.  HAI-IX,  Atty.  Gen. 

Hon.  Loren  Fletcher,  Speaker  of  House : 

Sm:  I  have  examined  House  files  434  and  435,  referred  to  this  oflSce  by  resolu- 
lution  of  the  honorable  body  over  which  you  preside.  The  resolution  requests  this 
office  to  "examine  into  the  liability  of  the  State  in  each  case,  waiving  the  State  sov- 
ereignty. " 

House  file  434  makes  an  appropriation  for  one  George  Bolan  "on  account  of 
having  had  a  leg  broken  by  the  carelessness  and  negligence  of  employes  of  the  State, 
said  Bolan  being  at  the  time  in  the  employ  of  the  state  as  a  teamster."  The  fore- 
going are  all  the  facts  I  have  any  knowledge  of  relative  to  the  cause  or  circumstances 
of  the  injury,  and  are  by  far  too  meager  to  warrant  a  safe  opinion  upon.  I  gather, 
however,  from  this  statement,  that  Bolan  was  injured  by  the  carelessness  and  neg- 
ligence of  a  co-servant  engaged  in  the  same  general  business.  If  so,  no  action  could 
be  maintained  against  the  State  therefor,  were  the  State  liable  to  suit.  Foster  vs. 
Minn.  Cent.  R.  Co.  14  Minn.  360,  and  cases  cited;  Brown  vs.  W.  &  St.  P.  E.  Co. 
27  Minn.  162. 

House  file  435  contains  no  statement  of  facts  on  wliich  to  base  an  opinion. 

It  might  be  and  probably  would  be  necessary  to  have  an  abstract  of  title  before 
an  intelligent  opinion  could  be  given.  Tor  these  reasons  I  regret  to  say  it  will  be 
-impossible  for  me  to  comply  with  the  resolution,  so  far  as  this  bill  is  concerned. 

February  23d,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  J.  B.  GilflUan,  Chairman  Judiciary  Committee  of  Senate: 

Sir:    I  have  not  had  the  time  to  give  to  the  investigation  of  the  grave  question 
"covered  by  the  resolution  of  your  honorable  committee  which  its  importance  de- 
,mands;  but,  as  I  understand  you  desire  my  opinion  at  once,  I  will  indicate  the 
^Conclusions  at  which  I  have  arrived,  from  a  very  hasty  and  necessarily  imperfect 
"investigation  of  the  same.    Subdivision  9  of  section  33,  art.  4,  of  the  Constitution, 
|:prohibits  the  enactment  of  any  special  law  "for  incorporating  any  town  or  village." 
This,  I  take  it,  is  no  broader  than  section  2  of  article  10,  which  provides  that  "no 
corporation  shall  be  formed  under  special  acts  except  for  municipal  purposes." 
This  latter  clause  has  been  construed  by  our  Supreme  Court  in  21  Minn.  241,  2h:3. 
The  court  say:    "Any  amendment  which,  if  operative,  would,  in  effect,  form  a  cor- 
poration, (except  for  municipal  purposes,)  would  clearly  be  repugnant  to  the  sec- 
tion, because  it  would  attempt  to  do  what  that  section  forbids;  but  the  power  of 
the  Legislature  in  respect  to  such  territorial  laws,  so  long  as  it  does  not  attempt  to' 
form  a  corporation,  is  not  affected  by  the  prohibition."     Page  283.     Again,  in  22 
Minn.  372-374,  the  court  say:    "In  making  these  amendments  the  Legislature  did 
not,  as  plaintiff  contends,  exceed  its  authority,  since  neither  of  the  amendments 
falls  within  that  provision  of  the  Constitution  which  prohibits  the  formation  of 
corporations  under  special  act."     It  will  be  seen  that  the  word  "formation"  is  ital- 
icized by  the  court.    My  present  opinion,  therefore,  is  that  so  long  as  the  Legislature 
does  not  attempt  to  incorporate  a  town  or  village,  any  amendment  in  respect  to 
such  corporations  already  existing  is  not  affected  by  the  prohibition. 
February  23d,  1883.  W.  J.  HAHN,  Atty.  Gen. 
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Hon.  Loren  Fletcher,  Speaker  of  House: 

Sir:  Since  writing  my  communication  of  twenty-third  inst.,  I  have  found  thati 
on  June  28,  1851,  Charles  Bazille  and  Annie  Jane  Bazille,  his  wife,  executed  a  full 
covenant  warranty  deed  to  the  Governor  and  Legislative  Assembly  of  the  Territory 
of  Minnesota  in  trust  for  said  Territory.  The  deed  recites  the  passage  of  an  act 
of  the  Assembly  of  the  Territory,  entitled  "An  act  to  provide  for  the  erection  of 
public  buildings  in  the  Territory,"  approved  February  7,  1851,  providing  for  the 
election  of  Commissioners  to  carry  out  the  same,  the  election  of  certain  Commis- 
sioners, their  qualifications,  and  meeting  on  June  27,  1851,  for  locating  buildings 
and  the  passage  of  the  following  resolution:  "Resolved,  that  the  location  for  Capi- 
tol buildings  offered  by  Charles  Bazille  in  his  communication  to  the  Board  this  day, 
viz.,  block  No.  six,  (6,)  in  Bazille  &  Guerin's  addition  to  the  town  of  St.  Paul,  be 
accepted  by  said  Board. "  The  consideration  stated  in  the  deed  is  as  follows:  "The 
said  parties  of  the  first  part,  for  and  in  consideration  of  the  benefits  accruing  to 
them  in  consequence  of  said  location,  and  the  sum  of  one  dollar  in  hand  paid  by 
the  said  parties  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged." 
There  is  no  limitation,  restriction,  or  condition  of  any  kind  in  the  deed.  I  have 
therefore  the  honor  to  advise  the  honorable  body  over  which  you  preside  that  no 
cause  of  action  exists  against  the  State  in  favor  of  the  beneficiaries  named  in  House 
file  435,  so  far  as  I  am  at  present  advised. 

February  24th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  J.  B.  GilfiUan,  Chairman  of  Senate  Judiciary  Committee: 

Sik:  Since  writing  my  communication  to  your  honorable  committee,  yesterday, 
my  attention  has  been  called  particularly,  by  some  of  your  members,  to  subdivision 
7  of  section  33  of  article  4.  I  have  carefully  considered  this  subdivision,  and  also 
subdivision  10,  but  see  no  reason  to  change  the  conclusion  arrived  at  yesterday. 
Were  it  not  for  section  2  of  article  10  of  the  Constitution,  the  meaning  of  subdivisions 
7,  9,  and  10  of  this  section  33  would,  it  seems  to  me,  be  perfectly  clear.  Subdivision 
7  would  be  construed  as  prohibiting  the  grant  of  corporate  charters  except  tocities; 
subdivision  9,  from  incorporating  any  town  or  village;  and  subdivision  10,  from 
granting  to  any  corporation  after  its  creation,  or  to  any  individual  or  association, 
except  municipal,  any  special  or  exclusive  privilege,  immunity,  or  franchise  what- 
ever. But  when  we  consider  that  this  amendment  was  taken  almost  bodily  from 
the  Wisconsin  amendment  of  1871,  and  that  that  state  had  no  similar  provision  to 
section  2,  art.  10,  it  seems  to  me  that  its  presence  in  our  Constitution  should  make 
no  difference. 

The  Supreme  Court  of  Wisconsin,  in  Atty.  Gen.  vs.  Railroad  Cos.  35  Wis.  425, 
460, — a  very  important  case, — in  construing  an  identical  provision  to  that  tff  the 
seventh  subdivision,  held  that  "the  phrase  in  the  amendment,  'to  grant  corporate 
powers  or  privileges'  to  mean  inprinoipio  donationis,  and  equivalent  to  the  phrase '  to 
grant  corporate  charters.'  This  is  implied  not  only  by  the  word  '  grant,'  but  also 
by  the  word  '  corporate.'  A  franchise  is  not  essentially  corporate;  and  it  is  not  the 
grant  of  franchise  which  is  prohibited,  but  of  corporate  franchise;  that  is,  as  we 
understood  it,  franchise  by  act  of  incorporation, " 

In  Smith  vs.  Sherry,  50  Wis.  213,  the  court  says:  "If  the  ninth  subdivision  of 
the  amending  section  31  had  been  omitted  altogether,  it  is  probable  that  the  amend- 
ment would  have  been  construed  as  not  applicable  to  municipal  corporations  at  all; 
but,  however  that  might  have  been,  it  is  now  very  clear  that  the  Legislature  in 
adopting  the  seventh  subdivision,  and  the  people  in  ratifying  the  same,  in  connec- 
tion with  the  ninth  subdivision  of  the  section,  did  not  intend  that  the  seventh  sub- 
division should  extend  to  towns  and  villages.  If  the  general  terms  used  in  the  sev- 
enth subdivision  had  been  intended  to  prohibit  the  Legislature  from  granting 
corporate  powers  and  privileges  to  towns  and  villages  by  special  or  private  laws,  as  well 
as  to  corporations  of  a  private  nature,  there  would  have  been  no  necessity  for  add- 
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ing  the  ninth  subdivision,  which  in  express  terms  prohibits  the  incorporation  of 
any  town  or  village,  or  to  amend  the  charter  thereof  by  any  special  law." 

Again,  when  we  take  into  consideration  the  fact  that  this  amendment  was  taken 
thus  bodily  from  Wisconsin,  and  that  the  clause  of  section  9  of  the  AVisconsin 
amendment  which  prohibits  the  passage  of  any  act  amending  the  incorporating 
act  of  a  toWn  or  village  was  left  off  in  ours,  we  must  conclude  that  the  Legislature 
^nd  the  people  designed  to  reserve  the  power  of  amendment.  Again,  subdivision 
10,  by  necessary  implication,  reserves  the  right  to  the  Legislature  to  grant  to  an 
wasting  municipal  corporation  special  and  exclusive  privileges,  immunities,  and 
franchises. 

February  24th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


To  the  Honorable  the  Senate  of  the  State  of  Minnesota: 

I  have  the  honor  to  acknowledge  the  receipt  of  the  following  resolution,  passed 
by  your  honorable  body,  viz.:  "Resolved,  that  the  Attorney  General  of  this  State 
be  and  is  hereby  requested  to  furnish  his  opinion  for  the  use  of  this  Senate  upon 
the  question  as  to  the  length  of  the  terms  of  the  Senators  elected  at  the  last  general 
election  in  1882."  The  terms  of  the  Senators  elected  in  1882  is  fixed  by  the 
amendment  to  the  constitution  adopted  in  1877.  By  this  amendment  the  terms  of 
the  Senators  were  to  be  the  same  as  theretofore  prescribed,  until  the  general  elec- 
tion in  1878,  at  which  time  an  entire  new  election  of  such  officers  was  to  be  had. 
It  then  goes  on  to  provide  that  "the  Senators  chosen  at  such  election,  by  districts 
designated  by  odd  numbers,"  should  hold  for  two  years,  and  4;hoae  designated  by 
even  numbers,  for  four  years;  "and  thereafter  Senators  shall  be  chosen  for  four 
years,"  except  that  there  shall  be  an  entire  new  election  after  each  apportionment. 
It  will  be  seen  from  this  amendment  that  it  is  only  such  senators  as  are  chosen  by 
oddrnumbered  districts  at  the  election  of  1878  who  are  to  hold  for  two  years. 
Thereafter  there  is  to  be  no  difference  in  the  term:  all  hold  for  four  years.  The 
language  of  this  amendment  is  too  plain  to  admit  of  doubt.  The  Legislature  in 
proposing,  and  the  people  in  adopting,  this  amendment,  must  be  deemed  to  have 
meant  just  what  the  language  used  clearly  imports.  "Where  a  law  is  plain  and 
unambiguous,  whether  it  be  expressed  in  general  or  limited  terms,  the  Legislature 
should  be  intended  to  mean  what  they  have  plainly  expressed,  and  consequently, 
no  room  is  left  for  construction.  Possible  and  even  probable  meanings,  wlien  one 
is  plainly  declared  in  the  instrument  itself,  the  courts  are  not  at  liberty-  to  search 
for  else  where."  Cooley,  Const.  Lim.  68,  69.  "We  are  not  at  liberty  to  presume  that 
the  framers  of  the  Constitution,  or  the  people  who  adopted  it,  did  not  understand  the 
force  of  language, "  says  Mr.  Justice  Bronson  in  People  vs.  Purdy,  2  Hill,  35.  Mr. 
Justice  Johnson,  in  Newell  vs.  People,  7  N.  T.  9,  expresses  the  same  idea  in  this 
language:  "Whether  we  are  considering  an  agreement  between  parties,  a  statute, 
or  a  constitution,  with  a  view  to  its  interpretation,  the  thing  which  we  are  to  seek 
is  the  thought  which  it  expresses.  To  ascertain  this,  the  first  resort  in  all  cases  is 
to  the  natural  signification  of  the  words  employed  in  the  order  of  grammatical  ar- 
rangement in  which  the  framers  of  the  instrument  have  placed  them.  If,  thus 
regarded,  the  words  embody  a  definite  meaning,  which  involves  no  absurdity,  and 
no  contradiction  between  different  parts  of  the  same  writing,  then  that  meaning 
apparent  on  the  face  of  the  instrument  is  the  one  which  alone  we  are  at  liberty  to 
say  was  intended  to  be  conveyed.  In  such  a  case  there  is  no  room  for  construction. 
Tiiat  which  the  words  declare,  is  the  meaning  of  the  instrument,  and  neither  courts 
nor  Legislatures  have  a  right  to  add  to  or  take  away  from  that  meaning. "  I  am, 
therefore,  clearlyof  the  opinion  that  the  Senators  elected  in  1882,  whether  from  odd 
or  even  numbered  districts,  hold  for  four  years! 
February  27th,  1883.  W.  J.  HAIEN',  Atty.  Gen. 
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Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst. : 

Sir:  I  have  examined,  at  your  request,  the  queries  propounded  and  the  papers 
submitted  by  Hon.  J.  Q.  Farmer.  Before  proceeding  to  answer  these  several  ques- 
tions, I  will  say  that  on  the  facts  as  stated  in  the  accompanying  papers  I  am  at  a 
loss  to  Isnow  how  there  has  been  any  violation  of  rule  9  of  the  rules  and  regulations 
of  the  Board  of  Education  of  Spring  Valley.  As  I  understand.  Judge  Farmer's  son 
was  not  "absent  from  any  composition  or  special  exercise,"  but,  on  the  contrary, 
was  present  at  sucli  exercise  and  announced  himself  as  ready  to  take  part  in  the 
same.  If  so,  there  clearly  was  no  violation  of  rule  9,  whatever  other  rule  or  regula- 
tion he  may  have  been  guilty  of  breaking. 

Tlie  questions  propounded  are  as  follows:  "First.  When  declamation  or  compo- 
sition is  allowed  or  required  by  the  rules  of  the  Board  of  Education  in  our  public 
schools,  have  the  pupils  the  right  to  select  their  pieces  for  declamation  and  their 
subjects  for  composition  and  write  their  own  thoughts,  provided  the  pieces  selected 
for  declamation  Or  written  composition  contain  nothing  immoral,  profane,  obscene, 
vulgar,  libelous,  or  abusive?  Second.  Whether  the  piece  herewith  submitted,  pur- 
porting to  be  the  remarks  of  Hon.  Eobert  G.  Ingersoll,  made  at  the  grave  and  burial 
of  the  little  son  of  George  D.  Miller  at  the  congressional  cemetery  in  Washington,  ; 
entitled  ''Whence  and  Whither,'  comes  within  the  proviso  of  above  question? 
Third.  In  a  public  school  of  this  State,  wlien  the  Board  of  Education  allow  or 
require  declamation  and  composition  as  one  of  the  studies,  has  the  Board  of  Educa- 
tion or  teacher  the  right  to  compel  the  pupils  to  declaim  or  write  composition,  when 
the  parent  does  not  wish  his  pupil  to  declaim  or  write  composition-,  and  asks  the 
Board  to  excuse  the  pupil  from  the  same?  Fourth.  Was  the  Board  of  Education 
of  the  independent  school-district  of  the  village  of  Spring  Valley  justified,  from  the 
evidence  herewith  submitted,  in  rejecting  the  petition  of  J.  Q.  Farmer  to  have  his 
son  received  back  to  the  school  upon  the  terms  offered,  or  either  of  them?" 

These  questions  may  be  answered  generally.  The  relative  rights  of  pupil  and 
Board  as  to -this  matter  depend  upon  what,  if  any,  action  the  Board  has  taken  on 
the  subject.  There  is,  in  my  opinion,  under  our  laws,  no  absolute  right  in  a  pupil 
to  select  a  piece  for  declamation  or  subject  for  composition,  any  more  than  there  is 
no  such  right  to  select  the  studies  he  will  pursue  or  the  books  he  will  use.  By  sub- 
division 8  of  section  111,  Laws  Minn.,  relating  to  public  schools,  the  Boards  of  Edu- 
cation of  independent  school-districts  are  empowered  "to  superintend  and  manage 
in  all  respects  the  schools  of  said  district,  and  from  time  to  time  to  adopt,  alter, 
modify,  or  repeal  rules  for  their  organization,  government,  and  instruction;  for  the 

*  *    *    reception  of  pupils;    *     *    *    their  suspension,  expulsion,  and  transfer; 

*  *  *  to  prescribe  text-books  and  a  course  of  study  for  the  schools, "  etc.  This 
is  as  broad  as  it  could  well  be  made,  and  undoubtedly  includes  the  right  to  desig- 
nate pieces  to  be  declaimed. 

The  case  cited  in  Wisconsin  was  a  controversy  between  teacher  and  pupil,  and, 
while  correctly  decided,  possibly  what  the  court  say  as  to  the  rights  of  parents  is 
obiter,  or  at  least  not  applicable  to  our  law.  For  authorities  sustaining  the  fore- 
going conclusion,  I  refer  j-ou  to  an  opinion  given  to  you  by  this  office  under  date  of 
May  11,  1882.  In  the  absence  of  regulation,  on  the  subject  under  consideration, 
the  pupil  being  required  to  declaim,  and  no  Selection  having  been  made  for  him, 
it  would  necessarily  follow  that  the  pupil  was  expected  to  and  had  the  right  to  se- 
lect his  own  piece,  subject  to  the  proviso  suggested  in  the  first  question,  and  sub- 
ject, further,  to  the  liability  of  having  another  and  different  selection  made  for  him 
by  the  teacher,  under  the  authority  and  direction  of  the  Board.  The  right  of  the 
Board  of  Education  to  compel  pupils  to  declaim  is  to  my  mind  undoubted.  The 
authorities  already  referred  to  amply  sustain  this  proposition.  As,  on  the  evidence 
submitted  to  me,  there  does  not  seem  to  have  been  any  violation  of  rule  9,  and  that 
IS  the  only  rule  claimed  to  have  been  violated,  the  Board  were  not  justified,  in  my 
opinion,  in  refusing  to  reinstate  the  pupil. 

In  the  light  of  the  views  already  expressed,  the  second  query  becomes  unimpor- 
tant, and  I  therefore  decline  answering  it. 

March  iSth,  1883.  ^.  j.  hAHX,  Atty.  Gen. 
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J.  L.  Brady,  Esq.,  Co.  Atty.  of  Mille  Lacs  Co.: 

Dear  Sib:  Without  answering  your  communication  in  detail,  I  will  proceed  to 
state  some  general  principles  which  are  decisive  of  the  questions  propounded: 
First.  Under  our  laws,  real  estate  and  personal  property  is  assessed  and  taxed  at 
its  fair  cash  value,  irrespective  of  the  incumbrances  that  may  be  on  it,  or  of  the 
parties  holding  such  incumbrances.  Second.  All  mortgages  owned  by  residents  of 
this  State  are  to  be  assessed  in  the  town  or  district  where  the  mortgagee  resides; 
and  the  fact  that  the  land  or  personal  property  on  which  such  mortgage  is  a  lien  is 
also  assessed,  can  make  no  difference.  The  taxation  of  mortgages  necessarily  results 
in  a  sort  of  double  taxation.  Had  Barker  borrowed  80,700  from  A.,  a  resident  of 
your  town,  and  secured  the  loan  by  mortgage  on  his  farm,  and  then  had  paid  Mrs. 
Boss  tills  sum  in  cash,  and  she  had  had  it  on  hand  at  the  time  of  assessment,  under 
our  laws.  Barber's  farm,  A.'s  mortgage,  and  Mrs.  Ross'  cash  would,  each  and  all, 
have  been  assessable, — the  one  as  real  estate,  another  as  credits,  and  the  other  as 
moneys.  Third.  There  is  no  authority  vested  anywhere  for  separating  or  appor- 
tioning any  supposed  "equitable  value  of  each  class  of  such  property."  There  is 
no  question  of  equity  involved.  It  is  one  of  law,  and  it  is  now  just  where  the  law 
designed  it  should  be.  Neither  can  the  County  Commissioners,  at  this  or  any  other 
time,  abate  any  part  of  such  or  any  taxes.  There  is  no  power  of  abatement  of 
taxes  vested  in  County  Commissioners.  The  only  person,  under  our  present  tax 
law,  who  is  authorized  to  hear  or  determine  matters  of  grievance  relating  to  taxa- 
tion, is  the  State  Auditor,  and  the  mode  of  procedure  in  such  case  is  prescribed  by 
section  119,  p.  245,  Gen.  St.  1878. 

March  16th,  1883.  W.  J.  HAHN,-  Atty.  Gen. 


Hon.  Henry  M.  Knox,  Pub.  Examiner : 

Dear  Sir:  Tour  esteemed  favor,  asking  whether,  in  my  opinion,  "a  County 
Treasurer  is  entitled  to  receive  the  one-half  per  cent,  for  receiving  and  disburs- 
ing the  school-land  funds  in  counties  where  the  limit  of  salary  is  reached,  without 
taking  such  funds  into  the  account, "  has  been  duly  considered.  I  would  say,  in 
answer,  that  he  is  not  entitled  to  receive  such  per  cent,  in  addition  to  his  salary  as 
limited  by  section  172,  c.  8,  Gen.  St.  1878.  That  section  proceeds  in  the  first  place 
to  fix  the  rate  per  cent,  and  the  moneys  on  which  fees  shall  be  allowed, — the  first 
item  of  which  is  the  moneys  referred  to.  It  then  expressly  limits  the  gross  sum 
which  the  Treasurer  shall  receive  for  his  personal  services,  and  provides  that  "all 
moneys  received  as  fees  or  percentage,  in  excess  of  amount  provided  for,  *  *  * 
shall  be  paid  by  the  County  Treasurer  at  the  end  of  each  year  into  the  revenue 
fund  of  the  county. "  The  |  per  cent,  which  he  is  to  be  allowed  for  receiving  and 
disbursing  moneys  an  account  of  sales  of  lands,  he  receives  "as  fees. "  It  is  there- 
fore clearly  within  the  strict  letter  of  the  second  proviso  to  this  section. 

March  16th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  "W.  W.  Braden,  State  Auditor : 

Sm:  Tour  favor  submitting  statement  of  refundment  made  by  Auditor  of  "Wa- 
basha county  on  sale  declared  void  by  judgment  of  court,  and  asking  my  opinion 
"as  to  the  reassessment  or  levy  of  the  taxes,  and  advice  as  to  section  of  law,  if 
any,  which  provides  for  such  relevy,  with  manner  of  procedure, "  has  been  duly  con- 
sidered. No  reassessment  or  relevy  is  necessary  under  the  law.  Section  97  of  the 
tax  law,  (page  240,  Gen.  St.  1878,)  as  amended  by  chapter  10,  Gen.  Laws  1878, 
provides  that  in  such  a  case  as  that  under  consideration  the  tax  included  in  the 
refundment  "shall  stand  as  originally  extended  against  the  property,  and,  with  all 
accruing  penalties,  interest,  and  costs,  be  included  with  the  taxes  thereon  for  the 
current  year  in  the  next  delinquent  tax  sale. "  This  plainly  negatives  any  idea  of 
a  reassessment  or  relevy.  The  sale  being  set  aside,  the  original  tax,  with  accrued 
34 
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penalties  and  costs,  still  remains  a  lien  upon  the  land,  the  same  as  if  no  sale  had 
been  made.  The  mode  of  procedure  would,  therefore,  be  to  place  in  the  list  of  de- 
linquent taxes,  opposite  the  description  of  the  land  covered  by  such  refunded  tax 
for  the  current  year,  and  in  a  separate  column,  the  amount  of  such  refunded  tax, 
etc.,  and  ask  to  take  judgment  for  the  sum  of  these  two  items.  The  sale  on  such 
judgment  would,  of  course,  be  for  the  amount  of  such  judgment. 
March  19th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Ira  W.  Castle,  Esq.,  County  Atty.,  Washington  Co.: 

Dear  Sin:  Your  favor  received.  I  agree  with  you  in  holding  that  the  County 
Commissioners  may  allow  more  than  six  dollars  for  post  mortem  examinations.  A 
physician  is  not  obliged  to  make  such  an  examination.  In  many  cases  the  ends  of 
justice  imperatively  require  that  a  post  mortem  be  held ;  and  to  say  that  unless  you 
could  procure  the  services  of  a  competent  man  for  six  dollars  you  must  abandon 
the  examination,  is  not  warranted  by  the  language  of  the  law. 

March  26th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


H.  W.  Barrett,  Esq.,  Co.  Auditor,  Traverse  Co. :     . 

Dear  Sir:  You  ask — 1st.  "KChairmanof  Board  of  County  Commissioners  comes 
to  county  seat,  on  purpose  to  sign  county  orders,  is  he  entitled  to  mileage?"  I  an- 
swer, he  clearly  is  not.  2d.  "During  winter  should  County  Commissioners  receive 
extra  mileage,  than  what  they  receive  usually,  by  having  to  make  a  circuitous  route 
to  attend  the  County  Commissioners'  meetings,  on  account  of  impassable  roads  by 
the  usual  route?"  I  answer,  they  are  entitled  to  their  mileage  for  every  mile  neces- 
sarily traveled  in  going  to  or  returning  from  the  meetings  of  the  Board,  etc. ;  and  if, 
by  reason  of  impassable  roads,  the  route  necessarily  taken  is  longer  than  usual,  they 
are  entitled  to  mileage  for  the  entire  distance  necessarily  traveled. 

March  26th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


A.  D.  Perkins,  Esq.,  Co.  Atty.,  Cottonwood  Co.: 

Dear  Sib:  The  facts  stated  by  you  in  yours  of  nineteenth  inst.,  in  which  you 
request  my  opinion,  in  the  belief  that  it  will  settle  the  matter  in  dispute,  are  briefly 
as  follows:  The  electors,  at  the  annual  town  meeting  in  March,  1882,  voted,  with- 
out any  previous  notice  of  any  contemplated  change,  to  change  the  usual  place  of 
holding  town  meetings  to  the  residence  of  A.,  in  the  town.  Subsequently,  and  in 
1883,  the  Town  Supervisor  assumed  to  change  the  place  of  meeting  to  still  another 
place  in  the  town , — a  certain  school-house.  The  Clerk  posted  notices  that  the  meet- 
ing this  year  would  be  held  at  the  said  school-house,  and  certain  of  the  electors  met 
there  on  the  day  of  meeting,  while  others  met  at  the  residence  of  A., — each  going 
through  the  form  of  electing  a  full  set  of  officers;  and  each  set  now  claim  an  elec- 
tion. It  seems  no  meeting  was  held  at  the  usual  place.  You  ask,  "Are  either  of 
the  sets  of  officers  legally  elected  and  entitled  to  the  offices,  and  if  so,  which  one?" 

Section  13,  c.  10,  Gen.  St.  1878,  as  amended  by  chapter  47,  §  1,  Gen.  Laws  1879, 
contains  the  provisions  of  law  relating  to  the  place  of  holding  town  meetings.  By 
this  they  are  to  be  held  "at  such  place  in  each  town  as  the  electors  thereof,  at  their 
annual  town  meetings,  from  time  to  time  appoint. "  The  Town  Clerk  is  required 
to  post  notices  of  all  meetings,  and  before  any  change  of  place  of  holding  can  be 
made,  the  Clerk  must  receive  notice  from  a  member  of  the  Town  Board  of  the  con- 
templated change,  and  must  incorporate  it  into  his  regular  notice,  and  then  the 
electors  decide  the  matter  by  vote.  There  is  no  authority  to  vote  upon  a  change 
without  this  previous  notice.  There  is  no  authority  in  the  Board  or  Clerk  to  change 
the  place  of  meeting  without  a  vote  of  the  electors.  These  provisions  of  law,  like 
all  provisions  relating  to  the  time  and  place  of  holding  elections,  aie  mandatory, 
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and  to  render  the  election  or  vote  valid,  must  be  strictly  pursued.  McCrary,  Elect. 
tj  114,  and  cases  cited;  Dill.  Mun.  Corp.  §  194,  and  cases  cited;  Cooley,  Const. 
Lira.  759,  (603,)  and  cases  cited;  Chadwick  vs.  Melvin,  G8  Pa.  St.  833.  In  this  last- 
cited  case  it  was  held  that  to  remove  the  place  of  election  from  a  designated  school- 
house  to  a  vacant  house  more  than  half  a  mile  distant  therefrom,  without  author- 
ity or  any  controlling  circumstances,  (such  as  necessity  or  compulsion,)  rendered 
the  election  held  at  the  latter  place  void.  I  am  therefore  of  the  opinion  that,  there 
having  been  no  notice  of  a  contemplated  change  in  the  notice  of  the  annual  meet- 
ing in  1882,  the  vote  to  change  the  place  of  meeting  was  void,  and  the  meeting 
lield  at  such  place — the  residence  of  A. — was  invalid  for  any  purpose;  that  the 
Board  or  Clerk,  having  no  authority  to  change  the  place  to  the  school-house,  that 
meeting  was  also  void;  that  there  having  been  no  meeting  at  the  legal  place  of 
meeting, — the  old  or  usual  place, — there  was  no  valid  meeting,  and  therefore  no 
election  of  officers. 
March  29th,  1883.  "W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  Pub.  Inst. : 

Dear  Sir:  Your  favor  asking  "whether  School  Boards,  acting  under  the  law  for 
the  encouragement  of  higher  education,  may  discriminate  against  non-resident  pu- 
pils by  making  charges  for  incidental  expenses  which  do  not  apply  to  all  the  pupils 
of  the  school,"  is  received.  The  language  of  the  act  referred  to,  as  well  as  the  rules 
of  the  High  School  Board,  provide  that  schools  receiving  the  aid  specified  in  that  law 
"shall  admit  students  of  either  sex  *  *  *  without  charge  for  tuition."  Tuition 
is  the  price  or  money  paid  for  instruction.  If,  under  the  guise  or  name  of  "inci- 
dentals, "  any  School  Board  should  charge  non-resident  pupils  anything  for  instruction, 
they  would,  of  course,  place  themselves  in  a  condition  where  they  could  not  legally 
receive  State  aid,  and  the  fact  that  they  called  it  "incidentals"  could  make  no  differ- 
ence. But  if  there*  is  anything  aside  from  instruction  for  which  a  charge  might 
properly  be  made  against^  non-resident  scholars,  I  do  not  think  that  such  charge 
would  necessarily  work  a  forfeiture  of  the  right  of  the  school  to  State  aid.  It  is,  of 
course,  a  very  dangerous  precedent  to  establish  such  a  right,  as  it  is  liable  to  great 
abuse;  but  it  seems  to  me  that  your  Board,  by  a  proper  rule  or  regulation,  might 
obviate,  to  a  considerable  extent  at  least,  this  danger,  and  can  require  the  clearest 
proof  that  the  so-called  incidentals  are  not  simply  a  cover  for  tuition. 

April  11th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Luther  Osborn,  Esq.,  Justice  of  the  Peace,  Glyndon,  Minij. : 

Dear  Sie;  The  question  submitted  is  entirely  outside  the  line  of  my  official  du- 
ties; nevertheless,  as  you  intimate  that  my  opinion  may  amicably  settle  the  ques- 
tion, I  will  answer  it.  As  I  understand  the  facts  submitted,  you,  by  accepting  the 
appointment  of  Town  Justice,  vacated  your  office  of  Village  justice.  If  so,  there 
can  be  no  doubt  of  your  duty  to  turn  your  docket,  used  as  Village  Justice,  over  to 
your  successor.  The  fact  that  you  still  continue  to  be  a  Justice  of  the  Peace  cuts 
no  figure,  since  you  are  such  Justice  in  another  municipality.  Section  8,  p.  677, 
Gen.  St.  1878,  is  not  to  be  construed  as  imposing  the  duty  to  deliver  the  docket  to  a 
successor  only  in  case  the  person  ceases  to  be  a  Justice,  but  to  the  case  where  he 
ceases  to  be  a  Justice  in  the  municipality  at  whose  expense  such  docket  was  pro- 
vided. 
April  21st,  1883.  W.  J.  HAHN,  Atty.  Gen. 


His  Excellency,  L.  F.  Hubbard,  Governor : 

Sir:    In  reply  to  your  inquiry  respecting  the  eligibility  of  a  District  .Tudge  to  a 
position  on  the  Board  of  Corrections  and  Charities  for  the  State  of  ^Minnesota,  which 
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Board  was  established  by  an  act  of  the  last  Legislature,  I  have  to  say  that  the  solu- 
tion of  this  question  depends  upon  whether  a  member  of  that  Board  is  to  be  deemed 
an  officer,  and  such  a  position  an  office,  within  the  meaning  of  section  11  of  article 
6  of  the  Constitution,  which  prohibits  the  Judges  of  the  Supreme  and  District 
Courts  from  holding  any  other  office  under  this  State.  An  office  is  defined  in  Carth. 
478,  479.  It  is  there  said  that  "every  man  is  a  public  officer  who  hath  any  duty 
concerning  the  public,  and  he  is  not  the  less  a  public  officer  when  his  authority  is 
confined  to  narrow  limits;  because  it  is  the  duty  and  nature  of  that  duty  which 
makes  him  a  public  officer,  and  not  the  extent  of  his  authority."  This  definition  is 
approved  in  Bunn  ex  rel.  vs.  People,  45  111.  397.  Chief  Justice  Marshall,  in  TJ.  S. 
vs.  Maurice,  2  Brock.  103,  defines  an  office  to  be  "a  public  charge  or  employment, 
and  he  who  performs  the  duties  of  the  office  is  an  officer;"  and  that  where  the  duty 
is  a  continuing  one,  which  is  prescribed  by  the  government  and  not  by  contract, — 
where  the  duties  continue  though  the  person  be  changed, — it  is  difficult  to  distin- 
guisli  such  a  charge  or  employment  from  an  office.  The  case  of  Dickson  vs.  People, 
17  111.  191,  holds  that  a  Director  of  a  State  institution  for  the  deaf  and  dumb  is  au 
office  of  honor. 

That  this  board  "has  a  duty  concerning  the  public"  must  be  conceded.  That  it 
is  a  public  charge  or  employment;  that  the  duty  is  a  continuing  one;  that  it  is  pre- 
scribed by  the  government  and  not  by  contract;  that  the  duties  continue  though 
the  persons  be  changed, — is  equally  clear.  The  trust  committed  to  this  board  is 
a  public  trust;  the  duty  imposed  upon  it  a  public  and  important  duty.  They  have 
power  in  making  investigations  to  send  for  persons  and  papers,  and  to  administer 
oaths  and  affirmations ;  and  they  are  to  make  reports  to  the  Governor,  and  through 
him  to  the  Legislature. 

I  have,  therefore,  the  honor  to  advise  your  Excellency,  that,  in  my  opinion,  a, 
District  Judge  is  ineligible  to  a  position  on  this  Board.  I  have  very  reluctantly 
come  to  this  conclusion,  as  it  may  result  in  depriving  this  Boaxd  of  the  very  valu- 
able aid  and  assistance  of  persons  whose  training,  experience,  and  research  pecu- 
liarly fit  them  for  the  performance  of  the  duties  prescribed  in  this  act.  But  the 
Constitution  should  not,  even  in  spirit,  be  violated* for  any  reason.  So  far,  at  least, 
as  executive  officers  are  concerned,  all  doubts  should,  in  my  opinion,  be  resolved 
in  favor  of,  rather  than  against,  a  Constitutional  prohibition.  I  would  also  advise 
that  the  members  of  this  Board  take  an  official  oath. 

May  2d,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner: 

Deae  Sir:  I  have  carefully  examined  the  question  submitted  by  you  relative 
to  the  transfer  of  shares  of  bank  stock  in  the  light  of  sections  14  and  21  of  chapter 
33,  Gen.  St.  1878.  These  sections  assume  that  a  book  or  books  will  be  kept  by  all 
banks,  in  which  all  transfers  of  stock  will  be  entered;  the  particular  manner  of  the 
transfer  being  left  to  be  agreed  upon  in  the  articles  or  prescribed  in  the  by-laws. 
As  between  the  parties,  the  delivery  of  the  certificate,  with  an  assignment  and  power 
indorsed,  passes  the  entire  title,  notwithstanding  that,  by  the  terms  of  the  charter 
or  by-laws  of  the  corporation,  the  stock  is  declared  to  be  transferable  only  on  its 
books.  These  provisions  do  not  incapacitate  the  shareholder  from  parting  with  his 
interest,  and  his  assignment,  not  on  the  books,  passes  the  title  to  the  stock,  subject 
to  such  liens  or  claims  as  the  corporation  may  have  upon  it,  or  the  creditors  of  the 
bank  may  have.  Bank  of  Utica  vs.  Smalley,  2  Cow.  770;  McNeil  vs.  Tenth  Nat. 
Bank,  46  N,  Y.  331;  Isham  vs.  Buckingham,  49  N.  T.  222;  5  Cal.  188;  42  Ind.  5; 
28  Mo.  388;  5  Gray,  373;  2  Wheat.  390.  It  is  provided  by  section  21  that  a  list  of 
the  stockholders,  showing  date  of  transfer,  etc.,  shall  be  kept,  and  a  copy  filed  and 
recorded,  as  therein  provided.  By  it,  also,  stockholders  are  made  individually  liable, 
in  an  amount  equal  to  double  the  amount  of  stock  owned  I  them,  for  all  the  debts 
of  such  bank,  such  liability  to  continue  for  one  year  after  sale  or  transfer  of  such 
stock.    Under  a  somewhat  similar  provision  it  was  held  by  the  Court  of  Appeals 
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of  New  York,  in, Johnson  vs.  Underhill,  52  N.  Y.  203,  that  a  person  having  once 
been  a  stockholder,  it  could  not  avail  him,  in  a  suit  brought  against  him  by  a  cred- 
itor of  the  corporation,  "to  show  that  he  had  sold  and  assigned  his  stock  to  another, 
and  had  given  to  that  other  all  the  usual  and  necessary  means  of  making  a  valid 
and  effectual  transfer  of  it  to  himself  upon  the  books  of  the  company,  if,  in  truth, 
such  transfer  had  never  taken  place  thereon. "  It  seems  to  me  clear  that  section  21 
meant,  not  only  to  make  all  stockholders  liable  for  debts  to  the  amount  and  during 
the  time  therein  specified,  but  "also  to  provide  the  means  to  the  creditors  of  easily 
learning  who  were  the  stockholders  at  any  time,  and  of  easily  showing  the  fact; 
and  stiU  further,  to  hold  any  one  ever  a  stockholder  to  a  continued  liability,  unless 
there  should  be  put  upon  the  proper  book  the  entry  which  should  show  when  he 
ceased  to  be  a  stockholder,  and  to  whom  he  had  transferred  his  stock." 

The  remed,\  for  a  failure  of  the  bank  oflScer  to  comply  with  sections  14  and  21, 
as  well  as  for  a  violation  of  any  other  provision  of  the  same  chapter,  is  twofold: 
First,  by  section  43  any  person  so  violating  such  provisions  is  liable  to  a  fine  of 
from  $50  to  $500  for  each  offense;  second,  by  section  44  they  forfeit  their  franchise, 
and,  on  demand  of  the  State  Auditor,  it  is  made  th§  duty  of  the  Attorney  General 
to  commence  an  action  for  the  purpose  of  annulling  the  existence  of  the  corporation. 

May  4th,  1883.  W.  J.  HAHN",  Atty.  Gen. 


J.  L.  Brady,  Esq.,  Co.  Atty.,  Mille  Iiacs  Co.: 

Dear  Sir  :  Under  the  dog  law,  (chapter  82,  Ex.  Sess.  1881,)  the  residue,  after  pay- 
ing all  orders  drawn,  is,  on  January  1st,  to  be  passed  to  the  general  fund  of  the  town. 
On  January  1st  the  amount  you  refer  to  became  a  part  of  the  general  fund,  and  the 
repeal  of  the  law  in  March  did  not,  neither  did  it  profess  to,  change  the  status  of 
this  money.  The  vote,  therefore,  to  refund  was  invalid,  as  it  was  an  appropriation 
to  individuals,  without  consideration,  of  the  town  funds. 

May  17th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


P.  W.  Barlow,  Esq.,  Co.  Treas.,  Freeborn  Co. : 

Dear  Sir:  Your  favor  to  State  Auditor  has  been  handed  me  for  reply.  You 
cannot  safely  agree  to  postpone  the  collection  of  a  personal  property  tax  until  after 
June  1st.  On  that  day  you  must  make  your  return  to  the  County  Auditor,  and  your 
authority  after  that  date  to  levy  distress  is,  at  least,  very  questionable.  The  law 
gives  you  from  March  1st  to  June  1st  to  enforce  the  payment  of  such  taxes.  To 
permit  a  collectible  tax  to  run  beyond  that  might  render  you  liable.  The  party  can 
pay  and  apply  for  a  refundment.  Since  he  has  permitted  this  matter  to  run  so  long, 
I  would  advise  you  to  insist  upon  this  course. 

May  19th,  1883.  W.  J.  HAHX,  Atty.  Gen. 


Ole  O.  Canestorp,  Esq.,  Co.  Treas.,  Grant  Co.: 

Dear  Sir:  Personal  property  tax  is  not  made  a  lien  on  the  property  assessed; 
it  is  a  personal  claim  against  the  owner.  If  the  identical  property  assessed  there- 
for is  sold  before  levy  by  the  Treasurer  to  a  iona  fide  purchaser,  the  Treasurer  can- 
not take  such  property  to  pay  the  tax. 

May  19th,  1883.  W.  J.  HAHIST,  Atty.  Gen. 


C.  C.  Webster,  Esq.,  Co.  Aud.,  Goodhue  Co.: 

Dear  Sir:  Your  favor  to  the  State  Auditor  has  been  handed  me  for  reply.  You 
say:  "The  Minnesota  Central  Bailroad  Company  purchased  real  estate  in  this  county 
between  May  1  and  December  1,  1882,  and  deeds  for  the  same  were  recorded  be- 
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tween  the  above  dates.  The  taxes  for  1882  were  levied  on  said  property,  and  now 
stand  against  it.  Can  said  railroad  company  claim  exemption  from  the  payment  of 
such  taxes?"  I  answer:  In  my  opinion,  it  cannot.  Section  105,  p.  241,  Gen.  St. 
1878,  makes  all  taxes  assessed  upon  real  estate  "a  lien  thereon  from  and  including 
the  first  day  of  May  in  the  year  in  which  they  are  levied."  When  the  railroad  com- 
pany, therefore,  purchased  this  property  there  was  a  lien  thereon  in  favor  of  the 
State  to  the  amount  of  the  taxes,  and  they  purchased  the  same  subject  to  such  lien, 
and  must  pay  the  same. 
May  19th,  1883.  W.  J.  HAHN,  Atty.  Gen. 

C.  B.  Davis,  Esq.,  Co.  Atty.,  Nicollet  Co. : 

Dear  Sie:  I  think  there  is  no  authority  to  acquire  a  site  for  a  school-house  on 
school  lands  owned  by  the  State,  but  occupied  and  held  under  contract  of  purchase. 
To  do  so  you  would  have  to  make  the  State  a  party  to  the  proceedings,  and  the 
school  law  gives  no  such  right.  Without  express  authority  you  cannot  bring  the 
State  into  court. 

March  29th,  1883.  W.  J.  HAHX,  Atty.  Gen. 


Hon.  W.  M.  Campbell,  Litclifleld,  Minn.: 

Dear  Sie:  In  answer  to  the  question  submitted  by  you  as  a  member  of  the 
committee  appointed  to  view  the  bridge  mentioned  in  chapter  299,  Sp.  Laws  1881, 
as  to  whether  the  money  thereby  appropriated  can  be  paid  before  the  approaches  to 
said  bridge  are  constructed  and  the  bridge  ready  for  travel,  I  have  to  say  that  in  my 
opinion  the  language  of  the  act  is  too  plain  to  admit  of  a  question  of  that  kind.  It 
reads,  (section  2:)  "No  partof  said  appropriation  shall  be  paid  until  said  bridge  shall 
be  completed  and  ready  f 01-  travel."  The  appropriation  is  "to  aid  in  building"  the 
bridge  in  question.  If  the  bridge  requires  approaches  to  make  it  ready  for  travel, 
so  long  as  they  remain  unbuilt  the  money  cannot  be  legally  paid. 

June  6th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  W.  W.  Braden,  State  Auditor: 

Deae  Sie:  The  letter  of  0.  E.  Crane,  county  Auditor  of  Waseca.  County,  re- 
ferred to  this  office  by  you,  has  been  duly  considered,  and  in  reply  would  say  that 
by  section  69  of  tax  law,  a  penalty  of  10  per  cent,  is  to  be  charged  upon  all  taxes 
remaining  unpaid  on  June  1st.  In  the  statement  of  delinquent  taxes  filed  with  the 
Clerk  by  the  Auditor  this  penalty  is  to  be  included  therein.  Interest,  however,  is 
not  to  be  charged  until  judgment  is  entered  and  the  land  sold.  Section  98.  It  fol- 
lows, therefore,  that  in  the  case  put  by  Mr.  Crane  the  owner  has  the  right  to  pay 
the  original  tax,  with  the  10  per  cent,  penalty  and  accrued  cost,  and  that  no  inter- 
est can  as  yet  be  demanded  or  required  of  him.  As  to  the  other  question  pro- 
pounded I  would  say  that  if  a  piece  of  land  is  at  a  tax  sale  bid  in  by  the  State,  and 
the  interest  thus  acquired  by  the  State  is  not  assigned  nor  the  land  redeemed,  then 
and  in  that  case  it  is  not  proper  to  either  enter  another  judgment  against  the  same 
or  to  again  sell  the  same.  Section  89  expressly  provides  that  in  case  the  right  of 
the  State  is  assigned  before  absolute  forfeiture  and  before  redemption,  the  pur- 
chaser or  assignee  "shall  pay  the  amount  for  which  the  same  shall  have  been  bid 
in,  with  interest,  and  the  amount  of  all  subsequent  delinquent  taxes,  penalties, 
costs,  and  interest  upon  the  same."  If  redeemed,  the  redemptioner  must  pay  "the 
amount  for  which  the  same  was  bid  in,  with  interest,  and  the  amount  of  delinquent 
taxes,  penalties,  costs,  and  interest  thereon."  Section  90.  If,  however,  the  land 
has  been  sold  to  a  purchaser,  or  the  right  of  the  State  at  any  prior  sale  has  been  as- 
signed, then  it  is  necessary  that  such  lands,  having  delinquent  taxes  thereon,  be 
sold,  the, same  as  though  no  prior  judgment  or  sale  had  been  entered  or  had. 

June  8th,  1883.  W.  J.  HAHN,  Atty.  Gen. 
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J,  B.  McMillan,  Esq.,  Assessor,  etc. : 

Dear  Sir:  I  presented  your  letter  to  the  State  Auditor,  to  whom  it  should  have 
been  addressed,  and  at  his  request  I  will  answer  your  queries.  In  the  first  case  put, 
Mr.  Hartshorn  should  be  assessed  S3,000.  He  has  no  right  to  deduct  his  indebted- 
ness from  any  portion  of  his  assessable  property  except  credits.  Sections  16,  18, 
Tax  Law.  In  the  second  case  put,  the  parties  owning  the  logs  are  not  entitled  to 
any  deduction.  Whether  they  do  or  do  not  owe  a  portion  of  the  purchase  price  of  the 
same  makes  no  difference. 

June  15th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


0.  J.  Wood,  Esq.,  Co.  Atty.,  Chippewa  Co. : 

Dear  Sir:  I  agree  with  you  that,  under  section  6,  c.  15,  Gen.  St.  1878,  the 
County  Commissioners  can  only  provide  for  the  purchase  of  a  poor  farm  at  a  regu- 
lar meeting.  "When  the  statute  says  that  they  may,  "at  any  regular  meeting,"  so 
provide,  it  by  necessary  implication  negatives  the  doing  of  it  at  any  other  time.  The 
"time  and  manner  of  payment"  for  such  farm  is  left  to  the  discretion  of  the  Com- 
missioners. I  do  not  think,  therefore,  that  the  tax  to  pay  for  the  same  must  be  levied 
and  collected  before  any  purchase  can  be  completed,  or  evidences  of  debt  issued. 

June  15th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst.: 

Dear  Sir:  I  have  had  under  consideration  the  following  questions  submitted  to 
you  by  the  Board  of  Education  of  the  city  of  St.  Paul,  and  by  you  referred  to  this 
office  "for  my  opinion,  viz. :  "  1st.  As  to  what  branches  may  be  taught  in  the  public 
schools  of  the  city  of  St.  Paul,  under  the  laws  of  the  State,  and  an  act  of  the  Legis- 
lature of  the  State  of  Minnesota  entitled  '  An  act  to  amend  and  consolidate  the 
several  acts  relating  to  the  Board  of  Education  of  the  city  of  St.  Paul,'  approved 
March  9,  1883."  "2d.  Have  the  Board  of  Education  any  authority  to  expend  any 
of  the  public  money  in  having  German  or  any  other  foreign  language  taught  in  the 
public  schools  of  said  city?" 

The  first  question  is  entirely  too  general.  To  make  a.  list  of  branches  that  may 
be  taught  in  the  public  schools  of  St.  Paul  would  require  more  time  than  I  have  at 
my  command,  and  would  necessarily  be  incomplete  and  imperfect.  I  must  therefore 
respectfully  decline  answering  so  sweeping  a  question. 

I  understand  the  second  question  to  refer  to  the  right  of  the  Board  of  Education  of 
St.Paul  to  have  German  taught  in  the  public  schools  of  that  city,  as  a  sUidy,  and  not  as 
to  their  authority  to  cause  any  of  the  public  schools  of  the  city  to  be  taught  in  the  Ger- 
man language,  and  I  shall  answer  it  in  view  of  this  understanding.  Under  the  gen- 
eral laws,  school-districts  are  classified:  (1)  Common  school-districts;  (2)  independent 
school-districts ;  and  (3)  special  school-districts.  The  city  of  St.  Paul  falls  under 
the  third  class.  By  the  terms  of  section  9  of  the  act  of  March  9,  1883,  full  power 
and  authority  is  given  the  Board  of  Education  to  make  by-laws  and  ordinances  "rel- 
ative to  the  regulation  of  schools  and  the  books  to  be  used  therein,"  and  "rela- 
twe  to  any  and  eeerything  whatever  that  may  advance  the  interests  of  education, 
the  good  government  and  prosperity  of  the  public  schools  in  said  city,  and  the  wel- 
fare of  the  public  concerning'the  same. "  So  far,  therefore,  as  the  power  of  the  Board 
of  Education  is  concerned,  the  grant  is  certainly  broad  enough  to  warrant  them  in 
prescribing  German  as  one  of  the  studies  to  be  pursued  in  the  public  schools  of  St. 
Paul,  if,  in  the  opinion  of  the  Board,  the  pursuit  of  such  study  "may  advance  the 
interests  of  education, "  or  the  "prosperity  of  the  public  schools  in  said  city,  and  the 
welfare  of  the  public  concerning  the  same."  Again,  under  the  provisions  of  the 
charter  above  referred  to,  it  is  either  left  with  the  Board  of  Education  to  say  whether 
or  not  the  study  of  any  foreign  language  shall  be  embraced  in  the  curriculum  of  the 
public  schools  of  St.  Paul,  or  else  the  law  by  necessary  implication  prohibits  abso- 
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lately  the  pursuit  of  any  such  study.  It  seems  to  me  the  latter  conclusion  is  unwar- 
ranted, in  view  of  the  fact  that  even  in  common  school-districts,  under  certain  cir- 
cumstances, instruction  in  a  foreign  language  may  be  given  for  at  least  one  hour 
each  day.  I  am  therefore  of  the  opinion  that  there  is  nothing  in  the  act  of  March, 
1883,  or  in  the  General  Laws  applicable  to  the  Board  of  Education  of  the  city  of  St. 
Paul,  which  would  prevent  said  Board  from  prescribing  German  as  one  of  the  studies 
to  be  pursued  in  the  public  schools  of  St.  Paul. 
June  19th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


J.  M.  Woods,  Esq.,  Judge  of  Probate,  Anoka  Co. : 

Dear  Sm:  From  your  statements  I  take  it  that  Mrs.  N.,  on  May  1,  1883,  had 
$1,000  liable  to  assessment  as  personal  property,  and  returned  the  same  to  the  As- 
sessor for  taxation ;  that  some  three  or  four  weeks  after  that,  this  money  was  in- 
vested in  real  estate;  and  you  ask  whether  this  sum  is  still  taxable  as  personal  prop- 
erty, and  whether  she  must  pay  tax  on  both.  Undoubtedly  it  is  so  taxable. 
Property  is  to  be  listed  as  of  its  status  on  May  1st.  If  then  taxable  as  personal 
property,  its  subsequent  disposition  can  make  no  difference.  The  pei-sonal  prop- 
erty tax  is  a  personal  claim  against  the  then  owner  of  the  property.  The  real  estate 
tax  is  a  claim  or  lien  on  the  land,  and  attaches  to  and  follows  it  into  whatever 
hands  it  passes.     This  is  too  plafn  for  argument. 

July  18th,  1883.  W.  J.  HAHN,  Atty.  Gen, 


Hon.  D.  L.  Kiehle,  Supt.  of  Public  Inst. : 

Dear  Sir:  To  your  first  question,  viz,  "Is  the  employment  wf  a  tearfier  by  tfe 
Treasurer  and  Clerk  of  a  school-district,  without  any  notice  uo  the-  Director  aindl 
without  any  meeting  held,  legal?"  I  answer  that  it  is  not.  By  section  SlrLaw* 
Minn.,  relating  to  public  schools  it  is  provided  thait  the  Board  of  Trusteesv  "at  * 
meeting  called  for  that  purpose,"  shall  hire  a  teacher.  This,  by  necessary  iBDiplica- 
tion,  precludes  the  idea  of  a  valid  hiring  being  m^ade  in  any  other  manner.  There- 
must  be  a  meeting,  because  it  is  the  hoard,  and  mot  the  individuals  who  compose  it^ 
Avho  are  to  hire ;  and  it  must  be  called  for  that  purpose,  sotbat  eaehjaaad  every  mem- 
3)er  of  the  Board  may  know  that  the  performance  of  this  very  important  public- 
"duty  is  the  business  to  be  considered  and  determinedi  at  suc-b  meeting,  Judgjment 
^nd  discretion  are  to  be  exercised  in  making  the  selection,  and  conference- ajid  com- 
parison of  judgments  are  necessaryin  order  to  reacb  a  proper  result.  The  act  is- in 
Its  nature  judicial,  and  the  general  rule  of  law  governing  such-  bodies,,  aside  from 
Buch  positive  requirement  of  statute,  is  that  all  must  meet,  er  have  notice  tO' meet, 
■when  official  action  is  intended.  41  N.  J.  Law,  312;  89  Pa.  St.  395>;.  47  MiGh^627;. 
22  Ohio  St.  144.  "It  was  clearly  not  the  intention  of  the  Legislature  to'confeirupon. 
the  individual  members  constituting  the  Board  of  Tr-ustees  the  power  af  acting  sep- 
arately in  the  selection  and  appointment  of  teachers.  The  intention  wa»to.have  them 
act  and  confer  together;  the  result  of  their  combined  jsadgment,  or  of  the  majeoity 
of  them,  constituting  a  single  act."  41  N.  J.  Law,  312.  The-  appointment  should 
be  made  by  a  majority  of  the  members  convened  for  the  purpose,  andnsith  notiee-to 
all  the  members  of  the  meeting  that  they  may  be  present  and  participate.  Our  own 
Supreme  Court,  in  the  case  of  Ryan  vs.  Sohool-dist.  27  Minn.  433yStrojigly  intimate, 
if  they  do  not  directly  decide,  that  in  no  other  way  can  the  district  eater  intoisuch 
an  agreement.  Again,  by  the  amendment  of  1881  tO'  section:  23  of  said  act,  it  is 
provided  that  "7io  contract  shall  be  made  or  autliorized  withoiait  due-  notice  to.  all  the 
members  of  the  Board  of  a  meeting  of  the  Trustees  called  for  the  transajCtioa  of 
such  business." 

Your  second  question,  viz.,  "In  case  of  such  an  illegal  Wring,,  if  the  teadier  i» 
permitted  to  go  on  and  perform  services  as  teacher,  can  he  recover  imdeE  the-  con- 
tract," is  by  no  means  so  free  from  doubt.    It  was  expressly  held,  im  47  Micto.  627, 
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that  he  could  not;  but  the  Michigan  statute  was  somewhat  stronger  than  the  one 
under  consideration.  However,  if  the  teacher  knew  that  his  contract  was  not  so 
properly  made,  that  two  of  the  Board,  individually  and  not  as  a  Board,  signed  the 
same,  and  that  the  other  member  never  assented  to  or  ratified  the  same,  I  am  of  the 
opinion  that  he  could  not  recover.  Otherwise,  you  could  have  the  two  members, 
who  had  thus  in  an  illegal  manner  attempted  to  make  a  contract,  by  their  silence 
ratify  and  make  valid  their  own  illegal  acts,  and  by  this  indirect  method  enable 
them  to  accomplish  what  the  law  by  necessary  implication  prohibits.  The  hiring  is 
to  be  "for  and  in  the  name  of  the  district. "  The  contract,  therefore,  is  the  contract 
of  the  school-district  and  not  of  the  Board  of  Trustees,  who,  for  this  purpose,  are 
the  agents  of  the  district.  The  ratification,  therefore,  must  be  by  the  district.  The 
mere  silence  of  the  trustees  is  not,  in  my  opinion,  enough. 
St.  Paul,  July  20th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


O.  J.  Wood,  Esq.,  Co.  Atty.,  Chippewa  Co.: 

Deab  Sie:  You  state  the  following  facts,  viz.:  "The  time  for  the  first  publica- 
tion of  the  delinquent  list  was  July  14th,  according  to  the  issue  of  the  paper  which 
was  to  publish  the  same,  but  the  paper  did  not  come  out  until  the  twenty-first  inst., 
when  both  issues  were  published  the  same  day,  viz.,  July  21,  1883,  but  dated  July 
14th  and  July  21st,  respectively.  Is  the  publication  legal?  If  not,  is  the  county 
compelled  to  pay  the  publisher  his  fees  for  making  the  publication,  and  can  the 
Clerk  enter  judgment  against,  and  collect  his  fees  for  entering  judgment  against, 
the  delinquents?  I  might  further  add  that  the  above  referred  to  paper  has  not  been 
distributed  through  the  post-ofUce  for  the  past  six  weeks."  I  do  not  think  the  at- 
tempted publication  is  legal.  Section  72,  tax  law,  requires  the  first  publication  to 
be  made  within  15  days  after  the  delivery  of  the  list  to  the  Auditor.  The  printing 
of  the  list  is  not  a  publication  of  it.  It  is  published  when  actually  distributed. 
There  was,  therefore,  in  the  case  under  consideration,  at  most,  but  one  publicatipn, 
viz.,  on  July  21st.  It  must  be  published  "in  each  of  twq  consecutive  weeks,"  the 
first  of  which  cannot  be  later  than  July  15th.  As  the  publication  of  the  list  failed 
through  the  fault  of  the  publisher,  he  is  clearly  not  entitled  to  his  compensation. 
Keither  should  any  judgment  be  entered  thereon,  because  the  court  has  no  jurisdic- 
tion to  enter  it. 

July  31st,  1883.  W.  J.  HAHN,  Atty.  Gen. 


J.  C.  Pope,  Esq.,  Co.  Atty.,  Lac  Qui  Parle  Co. : 

Dear  Sir:  You  ask:  "  Where  a  county  seat  has  been  located  by  the  Board  of 
County  Commissioners,  but  has  never  been  established  by  a  vote  qf  the  people,  is 
it  necessary  to  have  an  act  of  the  Legislature  in  order  to  bring  the  question  before 
the  people  to  vote  upon  the  removal  or  establishing  the  county  seat  at  any  town 
the  people  may  by  vote  select?"  The  Constitution  (section  1,  art.  11)  provides, 
that  "the  Legislature  may  from  time  to  time  establish  and  organize  new  counties, 
*  *  *  and  all  laws  changing  county  lines  in  counties  already  organized,  or  for 
removing  county  seats,  shall,  before  taking  effect,  be  submitted  to  the  electors  of 
the  county  or  counties  to  be  affected  thereby, "  for  adoption .  The  laws  establishing 
and  organizing  new  counties  under  this  provision  provide  for  the  location  of  the 
county  seat  either  by  naming  the  point  in  the  law,  or  by  providing  for  its  selection 
by  Commissioners.  A  selection  by  either  mode  is  competent,  as  the  Constitution 
does  not  require  the  selection  to  be  ratified  or  "established  by  a  vote  of  the  people," 
as  your  question  seems  to  assume.  After  the  county  seat  is  once  selected  by  the 
Commissioners  in  accordance  with  the  act  providing  tlierefor,  it  cannot  be  legally 
removed  except  by  an  act  of  ,the  Legislature  duly  submitted  to  and  adopted  by  the 
electors  of  the  county,  in  accordance  with  the  Constitution. 

August  2d,  1883.  W.  J.  HAHN,  Atty.  Gen. 
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A.  Y.  Eaton,  Esq.,  Co.  Atty.,  Wright  Co.: 

Dear  Sir:  You  ask  whether,  under  the  public  health  act,  the  county  eventually 
pays  the  expense  a  town  board  of  health  may  be  put  to  under  and  in  pursuance  of 
the  terms  of  that  act,  or  whether  the  tax  levied  to  reimburse  the  town  funds  for 
such  expenditure  is  to  be  levied  on  the  property  of  the  town  alone  ?  Section  260  of 
the  Health  Code  provides  that  "all  expenses  so  incurred  by  any  town  or  village  board 
of  health  *  *  *  shall,  in  ^Tse^rei  nw^ance,"  be  paid  out  of  the  town  or  village 
treasury,  and  out  of  the  special  fund  mentioned  in  and  provided  for  by  said  act.  If 
that  fund  is  insufficient,  then  out  of  the  general  fund.  If  any  part  of  such  expenses 
are  paid  out  of  the  general  funds,  such  amount  and  no  other  is  to  be  certified  to  the 
County  Auditor,  and  a  tax  sufficient  to  raise  such  amount  is  to  "be  extended  on 
the  tax-list  of  the  county, "  not  on  the  tax-list  of  the  town.  I  am  therefore  of  the 
opinion  that  whatever  expenses  are  incurred  by  a  town  board  of  health,  covered  by 
said  section  260,  which  cannot  be  paid  out  of  such  special  fund,  but  is  necessarily 
paid  out  of  the  general  fund  of  such  town,  is  to  be  eventually  borne  by  the  entire 
county;  that  the  tax  levied  to  reimburse  the  general  fund  of  such  town  for  such 
expenditure  is  to  be  levied  on  the  taxable  property  of  the  entire  county. 

August  4th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst.: 

Dear  Sie:  I  am  in  receipt  of  your  favor  asking  for  an  opinion  on  a  number  of 
questions.  I  will  answer  them  in  the  order  of  their  asking:  1st.  "Can  the  Com- 
missioners of  two  counties,  containing  a  joint  district,  add  to  or  take  from  the  ter- 
ritory of  said  joi  nt  district  without  the  consent  of  the  other  county  ?  "  They  cannot. 
The  "first  proviso  of  section  16  of  laws  relating  to  public  schools,  expressly  provides 
that  where  the  territory  to  be  affected  by  the  alteration  of  a  school-district  consists 
of  parts  of  two  or  more  counties,  that  to  effect  such  alteration  it  shall  require  the 
ooncuri'ent  action  of  the  Commissioners  of  each  of  such  counties.  The  Commis- 
sioners of  each  county  are  severally  to  hear  the  petition,  but  they  must  both  agree 
to  the  proposed  cliange  before  the  action  of  either  is  of  any  validity  whatever.  2d. 
"Are  school  text-book  agents  responsible  for  loss  of  books  by  fire,  theft,  etc.?"  I 
think  not.  There  is'nothing  in  the  law  defining  their  duties  which  would  seem  to 
make  them  absolute  insurers  of  the  property  committed  to  them.  They  are  to  ac- 
count for  all  books  received,  and  to  pay  overall  moneys  received  for  those  sold.  3d. 
"Have  school  boards  authority  to  engage  teachers  for  the  ensuing  rear  before  the 
annual  meeting?"  It  was  held  by  my  immediate  predecessor.  Judge  Start,  in  an 
opinion  to  the  late  Hon.  D.  Burt,  under  date  of  July  13,  1880,  that  "it  matters  not 
whether  it  is  before  the  annual  meeting  and  the  election  of  the  new  member  or  not, 
the  Trustees  may,  without  express  authority  from  the  district,  contract  for  a  three- 
■moni/is  school  and  no  more."  I  fully  concur  in  this  view  of  the  law.  4th.  "What 
constitutes  the  qualification  of  a  school-district  officer?"  The  taking  and  subscrib- 
ing of  the  official  oath.  Section  1,  c.  72,  p.  786,  Gen.  St.  1878,  provides  that  "every 
person  elected  or  appointed  to  any  public  office,  *  *  *  all  county  and  local  offi- 
cers, shall,  before  entering  on  the  discharge  of  their  official  duties,  take  and  subscribe 
the  oath"  as  therein  prescribed.  5th.  "When  is  the  new  board  in  an  independent 
district  constituted?  or,  in  other  words,  when  does  the  new  member  take  his  place 
on  the  board  ?"  On  the  third  Saturday  of  September.  By  section  99  of  school  law, 
that  is  when  the  new  board  are  for  the  first  time  to  meet  and  organize,  and  from 
that' time  their  official  term  begins  to  run. 

September  15th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


L.  F.  Vanaseli,  Esq. : 

Dear  Sir:  You  state  that  the  Jfew  Prague  school-district  No.  73,  which  hes 
partly  in  Scott  and  partly  in  Le  Sueur  county,  has  for  the  past  20  years  been  or- 
ganized as  one  school-district,  having  elected  but  one  set  of  officers,  had  but  one 
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school-house,  hired  but  one  teacher,  received  and  levied  taxes  as  one  district, 
and  in  all  respects  has  acted  and  been  recognized  and  treated  as  one  district  for 
that  entire  time,  but  that  there  cannot  now  be  found  any  record  in  either  county 
of  the  formation  of  said  territory  into  a  joint  district;  and  ask  if  it  can  be  said  to 
have  a  legal  status  as  a  school-district,  so  that  it  may  be  formed  into  an  independent 
district?  In  my  opinion  the  facts  you  state  will  have  the  effect  to  give  it  a  legal 
status  as  a  school-district,  and  it  may  properly  be  formed  into  an  independent  school- 
district;  that  the  district  having  been  organized  and  acted  as  a  district  without 
question  for  so  long,  the  law  will  conclusively  presume  that  it  was  legally  consti- 
tuted as  such,  and  will  not  permit  its  legality  to  be  questioned.  I  assume,  of  course, 
that  the  territory  mentioned  does  not  exceed  six  miles  square. 
September  17th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  John  S.  Proctor,  Surveyor  Gen.,  1st  Dist. : 

Dear  Sir:  You  ask  whether,  (and  inclose  opinions  sent  me,)  in  the  opinion  of 
this  office,  it  is  your  duty  to  comply  with  the  requirements  of  section  3,  c.  41,  Laws 
1868, — ^the  question  of  its  constitutionality  having  been  raised.  I  do  not  deem  it 
necessary  or  expedient  to  express  an  opinion  on  the  validity  of  the  act,  in  view  of 
the  manifest  duty  of  executive  officers  to  obey  all  State  laws  not  plainly  unconstitu- 
tional, until  the  question  is  authoritively  settled  by  the  courts.  In  1865,  Atty.  Gen. 
Cole,  in  an  opinion  bearing  date  ^STovember  28th,  says:  "As  an  executive  officer  I  deem 

.myself  justified  in  advising  action  under  State  laws  until  they  are  held  nugatory  by 
competent  authority;"  and  the  late  Judge  Cornell,  when  Attorney  General,  under 
date  of  May  1, 1872,  says :  "  Questions  as  to  the  constitutionality  of  a  law  properly  en- 
acted by  the  Legislature  and  approved  by  the  Governor,  belong  exclusively  with  the 
courts,  and  whatever  views  an  executive  or  administrative  officer  may  entertain 
concerning  it  should  not  interfere,  except  in  extreme  cases,  in  enforcing  the  same." 
It  is  needless  to  say  that  I  fully  concur  in  the  views  thus  expressed.  The  objections 
urged  against  this  law  are  not  of  such  a  character,  in  my  opinion,  as  to  render  this 
an  exception  to  this  general  rule. 

f   September  26th,  1883.  W.  J.  HAHjST,  Atty.  Gen. 


Hon.  Henry  A.  Castle,  State  Inspector  of  Oils: 

Dear  Sir:  You  ask:  "Under  seetions'116  and  118,  taken  together,  of  chapter 
6,  Gen.  St.  1878,  pp.  103, 104,  is  it  a  violation  of  law  for  any  manufacturer  or  dealer 
in  this  State  to  '  offer  for  sale,'  or  to  sell,  uninspected  oil  to  any  other  manufac- 
turer, dealer,  or  consumer,  residing  in  this  State,  with  the  understanding  that  the 
oil  is  to  consumed  outside  of  this  state  ?  In  other  words,  does  the  promise  that  the 
oil  is  to  be  consumed  outside  of  the  State,  release  it  from  the  requirements  of  the 
law,  when  it  is  not  only  'offered  for  sale'  in  this  state,  but  sold  in  this  State,  to 
parties  residing  in  this  state?"  I  have  to  advise  you  that,  in  my  opinion,  when  oil 
is  sold  in  this  State  to  parties  residing  therein,  it  is  the  duty  of  the  vendor  of  such 
oil  to  have  the  same  inspected  before  sale,  and  that  a  failure  so  to  do  renders  him 
guilty  of  a  misdemeanor  under  section  118,  p.  104,  Gen.  St.  1878. 

The  statute  does  not  seem  to  make  the  place  where  the  oil  is  to  be  used  of  any 
importance  whatever.  The  language  of  the  act  is:  "If  any  *  *  *  dealer  shall 
sell  to  any  person  within  this  state  any  such  illuminating  oils  *  *  *  before 
having  the  same  inspected  as  provided  in  this  act,  he  shall  be  deemed  guilty,"  etc.; 
not  if  he  shall  sell  to  any  person  to  be  resold  or  used  in  this  State.  The  reason  why 
the  former  rather  than  the  latter  clause  was  inserted  is  obvious.  If  a  dealer  could 
evade  the  law  by  simply  showing  that  the  understanding  with  the  purchaser  was 
that  the  oil  was  not  to  be  consumed  in  this  State,  it  would  enable  parties  to  escape 
the  penalty  by  a  very  easy  process. 

October  12th,  1883.  W.  J.  HAHN,  Atty.  Gen. 
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Hon.  C.  A.  Congdon,  Asst.  TJ.  S.  Attorney: 

Deab  Sib  :    I  ha  ve  the  honor  to  acknowledge  the  receipt  of  your  favor  of  twelfth 
inst.,  calling  my  attention  to  the  refusal  of  the  managers  of  the  State  Reform  School 
to  receive  one  Philip  Gilbride  into  their  custody,  for  the  reason  that  the  sentence 
of  the  United  States  District  Court  was  for  a  fixed  term  and  not  during  the  minority 
of  said  Gilbride,  and  asking  that  I  "advise  them  as  to  their  duty  in  the  matter."   It 
seems  to  me  that  it  would  scarcely  be  correct  for  me  to  thrust  my  advice  upon  the 
Superintendent  when  no  information  has  been  given  me  by  him  that  my  counsel 
was  desired.    However,  in  view  of  the  necessity  of  immediate  action  I  will  indicate 
to  you  my  opinion  on  the  matter,  which  you  can  use  as  you  see  fit.     I  agree  with 
you  that  chapter  98,  Gen.  Laws  1879,  so  far  changes  the  provisions  of  section.44,  p. 
460,  Gen.  St.  1878,  as  to  authorize  the  reception  of  Gilbride  into  that  institution,  not- 
withstanding the  fact  that  his  sentence  is  for  a  fixed  term,  instead  of  during  his 
minority.    The  term  of  punishment  for  offenses  against  the  United  States  being 
fixed  by  the  laws  of  the  United  States,  the  court,  of  course,  cannot  exceed  such 
term;  and  when  the  act  of  1879  authorizes,  unqualifiedly,  the  reception  of  all  juve- 
nile offenders  duly  convicted  and  sentenced  by  the  United  States  courts,  it  necees- 
sarily  implies  that  the  term  of  commitment  shall  be  left  to  the  provisions  of  the 
laws  of  the  United  States,  and  to  the  judgment  of  the  court  acting  thereunder. 
Again,  the  act  of  1879  is  a  separate  and  independent  act,  passed  subsequent  to  the 
enactment  of  section  44,  and  in  no  way  conflicts  with  that  section.     Section  44  ap- 
plies to  all  commitments  made  by  our  State  courts ;  the  act  of  1879,  to  those  made  by 
the  United  States  courts.     The  absence  of  any  provision  in  the  act  of  1879  fixing  the 
time  of  the  infant's  detention  in  such  school  other  than  "until  discharged  by  due 
course  of  law,"  conclusively  shows,  as  it  seems  to  me,  that  the  length  of  the  sen- 
tence was  a  matter  to  be  entirely  disregarded  by  the  managers  of  that  institution. 
I  agree  with  you  also  in  saying  that  there  are  but  two  facts  to  be  determined  in  or- 
der to  warrant  the  reception  of  a  person  under  the  act  of  1879,  viz.:    Ist.  "Was  he 
committed  to  said  school  by  the  sentence  of  a  court  of  the  United  States,  in  and  for 
this  State,  in  punishment  for  a  crime  against  the  laws  of  the  United  States  ?  "  and,  2d, 
"Is  he  under  seventeen  years  of  age?" 

Trusting  that  this  communication  may  be  as  eflBicacious  as  if  directed  to  the 
Superintendent  of  the  Eef orm  School,  I  have  the  honor  to  be,  yours,  truly. 

October  13th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  D.  L.  Kiehle,  Supt.  of  Pub.  Inst.: 

Dear  Sie:  The  communication  of  J.  N.  Byington,  Esq.,  referred  by  you  to  the 
State  Auditor,  has  been  handed  me  for  reply.  As  I  gather  from  Mr.  Byington's 
letter,  the  school-district  in  which  he  resides  has  certain  outstanding  bonds  which 
mature  November  25,  1884,  and  he  wishes  to  know  whether  it  is  the  duty  of  the 
district  to  levy  a  tax  this  year  to  take  up  said  bonds,  or  whether  they  should  wait 
until  next  year.  The  tax  should  be  levied  this  year.  Section  28  of  the  general 
school  laws  makes  it  the  duty  of  the  Board  of  Trustees  to  duly  certify  to  the  Au- 
ditor a  tax  equal  to  the  amount  of  principal  and  interest  maturing  next  after  such 
levy.  This  means,  maturing  next  after  the  tax  so  levied  becomes  due  and  payable: 
the  object  of  the  law  being  to  provide  a  fund  to  take  up  such  bonds  at  maturity. 
The  tax  levied  in  October  does  not  become  due  or  payable  until  the  January  suc- 
ceeding. 

October  24th,  1888.  W.  J.  HAHN,  Atty.  Gen. 

M.  H.  Kent,  Esq.,  Co.  Atty.,  Kanabec  Co. : 

Dear  Sir:  You  present  the  case  of  one  holding  office  whom  you  say  you  think 
IS  not  a  citizen,  and  as,  under  the  Constitution,  only  citizens  who  are  electors  are 
entitled  to  hold  office,  ask  by  what  means  can  the  office  he  holds  be  declared  vacant 
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on  account  of  his  ineligibility,  and  he  be  required  to  vacate  it.  I  think  the  proper 
way  to  try  the  title  to  an  office — particularly  where  ineligibility  is  the  alleged  ground 
of  the  illegal  holding— is  by  a  proceeding  in  the  nature  of  quo  warranto  under  the 
statute.  See  sections  3,  5,  6,  9,  c.  79,  Gen.  St.  1878,  and  Territory  vs.  Smith,  3 
Minn.  (Gil.)  164;  Atherton  vs.  Sherwood,  15  Minn.  225,  226;  State  vs.  Williams, 
25  Minn.  340.  The  question  as  to  his  right  to  hold  the  office  cannot  be  raised  in 
any  other  way  or  any  other  proceeding,— cannot  be  questioned  collaterally.  He  is, 
by  virtue  of  his  certificate  of  election  and  holding  of  the  office,  an  officer  de  facto, 
and  his  acts  as  to  the  public  and  third  parties  are  valid  and  unquestionable,  except 
in  a  direct  proceeding  to  test  his  right  to  act  as  an  officer.  State  vs.  Brown,  12 
Minn.  538. 
October  29th,  1883.  W.  J.  HAIIX,  Atty.  Gen. 

Hon.  D.  L.  KieWe,  Supt.  of  Pub.  Inst. : 

Dear  Sir:  You  ask:  "Can  women  cast  their  votes  for  the  office  of  County  Su- 
perintendent, and,  if  so,  by  what  method?"  I  answer,  they  cannot,  in  my  opinion. 
Section  8  of  article  7  of  the  Constitution  is  an  enabling  enactment.  It  does  not 
ipso  facto  confer  the  elective  franchise  to  any  extent  upon  women.  It  simply  au- 
thorizes the  Legislature  to  make  provision  for  women  voting  at  any  election  "held 
for  the  purpose  of  choosing  any  officers  of  schools,  or  upon  any  measure  relating  to 
schools.  It  therefore  was  necessary  for  the  Legislature  to  act  in  the  premises  be- 
fore any  right  could  be  claimed  under  this  section.  That  the  Legislature  have  the 
power  to  authorize  women  to  vote  for  County  Superintendent  I  have  no  doubt,  but 
they  have  not  seen  fit  to  do  so.  Her  right  to  vote  is,  by  section  13  of  laws  relating 
to  public  schools, limited  to  "the  school-district  of  which  she  shall  at  the  time  have 
been  for  ten  days  a  resident."  Section  14  makes  provision  for  her  voting  in  cities 
or  villages  whose  act  of  incorporation  provides  for  the  election  of  school  officers  at 
the  charter  election,  and  authorizes  the  use  of  a  separate  ballot-box  in  which  to  de- 
posit her  ballot.  A  similar  arrangement  would  be  required  were  she  to  vote  for 
County  Superintendent.  In  view,  therefore,  of  this  positive  limitation,  as  well  as 
the  absence  of  proper  and  necessary  provisions  for  receiving  and  canvassing  the 
vote,  it  seems  to  me  clear  that  at  present  women  have  no  right  to  vote  for  County 
Superintendent.  Gen.  Wilson  came  to  the  same  conclusion  in  an  opinion  dated 
August  17,  1876. 

October  30th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  Burton  Hanson,  Asst.  Solicitor  C,  M.  &  St.  P.  R.  Co.: 

Dear  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  favor  of  the 
first  ult.,  calling  my  attention  to  the  application  of  the  Land  Commissioner  of  your 
company,  made  to  the  State  Auditor,  to  cancel  the  taxes  on  certain  lands  mentioned 
in  said  application.  The  facts  on  which  such  petition  is  based  are,  as  stated  by 
you,  that  "the  Southern  Minnesota  Railroad  Company  acquired  these  lands,  among 
others,  under  a  certain  grant  to  it;  that  after  the  said  company  had  so  acquired 
them,  it  disposed  of  some  by  land  contract  and  some  by  deed,  taking  back  a  mortgage 
for  the  unpaid  balance  of  the  purchase  money;  that  some  of  the  lands  conveyed  by 
deed,  and  on  which  there  was  a  mortgage  taken  back,  the  company  afterwards 
acquired  by  foreclosure  of  the  mortgages ;"  and  the  question  to  be  decided  is, 
"whether  or  not,  after  the  company  has  again  acquired  the  title  to  these  lands, 
they  are  subject  to  taxation  while  in  the  possession  of  the  company."  In  consider- 
ing this  question,  in  so  far  as  it  affects  the  present  application  to  the  State  Auditor 
to  cancel  the  taxes  and  tax  sales  referred  to,  it  is  necessary  to  ascertain  the  extent 
of  that  officer's  authority  in  this  direction.  And,  in  the  first  place,  it  has  been  held 
by  this  office,  by  my  predecessors,  and  I  have  no  doubt  correctly,  that  the  State 
Auditor  has  only  such  powers  in  a  matter  of  this  kind  as  the  statute  expressly  gives 
him.    The  only  authority  he  has  is  given  by  section  97,  Gen.  Tax  Laws  1881.    This 
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section  limits  his  right  to  act  in  cases  (among  others)  where  "]ands  have  been  sold 
fortaxes,  the  title  to  which,  at  the  time  such  tax  was  levied  thereon,  was  in  *  *  * 
any  railroad  company,  and  not  subject  to  taxation. "  The  authority  thus  conferred 
being  special  and  statutory,  he  has  no  right,  as  it  seems  to  me,  to  consider  any  sup- 
posed equities  which  may  exist  in  favor  of  the  company,  but  it  is  to  decide  the 
quesljion  as  one  of  strict  law,  and,  if  he  has  any  doubt  upon  the  question,  give  the 
State  the  benefit  of  such  doubt,  and  thus  refer  the  matter  to  the  courts  for  final  de- 
termination. The  exemption  from  taxation  of  the  lands  granted  to  the  Southera 
Minnesota  Eailroad  was  only  to  continue  until  the  same  were  sold  and  conveyed. 
When  sold  and  conveyed,  therefore,  the  exemption  ipso  facto  ceased,  and  they  at 
once  became  liable  to  taxation  the  same  as  other  lands ;  and,  if  now  exempt,  it  must 
be  by  virtue  of  some  other  clause  of  the  charter.  It  appears  and  is  admitted  that 
they  were  both  sold  and  conveyed  long  prior  to  the  time  when  the  taxes  in  question 
were  assessed.  By  the  strict  letter  of  the  law,  therefore,  these  lands  were  "subject 
to  taxation;"  and  as  there  is  no  presumption  in  favor  of  their  immunity,  and  as 
every  reasonable  doubt  should  be  resolved  against  it,  and  as  such  an  exemption  is 
never  permitted  to  be  extended,  eithe?-  in  scope  or  duration,  beyond  what  the  terms 
of  the  concession  clearly  require,  it  seems  to  me  clear  that  the  lands  in  controversy 
were,  at  the  time  the  taxes  thereon  were  levied,  and  still  are,  subject  to  taxation. 
I  am  consequently  compelled  to  advise  the  State  Auditor  that  he  has  no  authority 
to  grant  the  request  prayed  for  in  the  petition  of  your  company.  I  refer  you  to  22 
Wall.  575,  and  93  U.  S.  597. 
November  2d,  1883.  W.  J.  HAHN,  Atty.  Gen. 


A.  H.  Strong,  Esq.,  Secretary  Board  of  Education  of  Village  of  Jackson, 

Minn. : 

Dbak  Sir  :  Your  communication  of  October  20th  was  referred  to  the  Superin- 
tendent of  Public  Instruction,  to  whom  it  should  have  been  addressed.  It  has  now 
been  handed  me  for  reply.  You  ask  whether  your  Board  of  Education  have  a  right 
to  issue  bonds  to  refund  bonds  falling  due  this  year  without  a  vote  of  the  district. 
I  do  not  think  they  have.  No  such  authority  is  vested  in  your  Board,  and,  without 
such  positive  power  being  given  to  it,  it  could  not  do  so.  Section  26  of  the  laws  re- 
lating to  public  schools  is  the  section  under  which  you  must  act,  if  at  all. 

November  3d,  1883.  W.  J.  HAHN,  Atty.  Gen. 


His  Excellency,  L.  F.  Hubbard,  Governor: 

Sir;  On  the  ninth  inst.  your  Excellency  referred  to  me  the  application  for  a 
requisition  on  the  Governor  of  the  State  of  Illinois  for  Gen.  William  Myers,  made 
by  Messrs.  O'Brien  &  Wilson,  on  behalf  of  Daniel  B.Vermilye,  Esq.,  with  a  request 
that  I  investigate  the  grounds  of  such  application,  and  report  to  you  all  material 
circumstances  which  might  come  to  my  knowledge,  with  an  abstract  of  the  evi- 
dence, and  my  opinion  as  to  the  expediency  of  the  demand.  On  the  same  day  I 
caused  notice  to  be  served  on  Messrs.  O'Brien  &  Wilson,  informing  them  of  your 
Excellency's  action  in  the  premises,  and  appointing  2  p.  m.  of  that  day  as  the  time 
when  a  hearing  would  be  granted.  The  afternoon  of  that  day,  and  also  of  the  fol- 
lowing day,  was  consumed  in  the  hearing, — most  of  it  in  an  endeavor  to  convince 
the  parties  applying  of  the  reasonableness  of  your  Excellency's  requirements.  The 
testimony  of  Mr.  Vermilye  was  taken,  and  is  herewith  transmitted  for  your  Excel- 
lency's examination.  No  other  evidence  was  offered.  Statements  were  made  as 
to  other  facts,  which  it  was  claimed  could  be  substantiated  by  competent  testimony; 
but,  as  no  such  proof  was  produced,  I  deem  it  unnecessary  to  trouble  your  Excel- 
lency with  a  repetition  of  them.  You  are  so  conversant  with  what  has  since  trans- 
pired that  it  is  useless  to  call  attention  to  it.  There  are  no  other  material  circum- 
stances which  have  come  to  my  knowledge  with  which  your  Excellency  is  not 
already  familiar. 
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And,  now,  as  to  my  opinion  of  tlie  expediency  of  the  demand.  In  considering 
this  question  it  is  to  be  observed  at  the  outset  that  the  only  paper  submitted,  upon 
frhich  to  base  the  granting  of  this  request,  is  a  certified  copy  of  a  complaint  made 
before  the  Municipal  Court  of  St.  Paul,  and  an  affidavit  of  Mr.  Yermilye,  that 
Gen.  Myers,  on  or  about  October  15,  1882,  "did  depart  and  has  fled  from  the  said 
State  of  Minnesota,  and  is  now,  and  has  been  sihce,  on  or  about  the  fifteenth  day 
of  October,  1882,  a  fugitive  from  the  justice  of  the  State  of  Minnesota."  By  tiie 
rules  of  the  executive  department  of  this  State,  governing  the  issuance  of  requi- 
sitions,— and  rules  of  similar  import  are  in  force  in  all,  or  nearly  all,  the  States  of 
the  Union, — applications  are  required  to  be  made  by  the  County  Attorney,  who  is 
required  to  certify  that  he  approves  of  the  application,  and  that  the  ends  of  justice 
require  that  he  should  be  brought  back  to  this  state  for  trial.  He  is  also  required, 
when  the  application  is  on  complaint  before  a  magistrate,  to  certify  that  if  the  facts 
stated  in  the  aflldavits  accompanying  the  complaint  are  true,  they  would,  in  his 
opinion,  result  in  a  conviction.  Said  rules  also  require  that  if  the  application  is 
made  upon  complaint  and  affidavit,  the  magistrate  taking  them  must  certify  that, 
in  his  opinion,  the  parties  making  the  affidavits  are  to  be  believed,  and  that  they 
-present  a  proper  case  for  a  requisition.  The  necessity  and  wisdom  of  these  require- 
ments are  obvious,  and  need  no  justification.  They  simply  embody  in  a  condensed 
form  whai  is  said  by  Spear  in  his  work  on  Extradition,  p.  32.  He  says  that  the 
application  should  always  proceed  from  some  official  authority,  and  that  the  prose- 
cuting officer  is  the  proper  person  to  make  the  application.  He  also  says  that  the 
Executive  should  have  before  him,  either  in  the  form  of  an  indictment,  or  an  affi- 
davit or  affidavits,  an  exhibit  of  the  foots  and  circumstances  constituting  the  erime 
alleged.  Upon  the  evidence  submitted  he  should  exercise  a  careful  judgment  as  to 
its  character,  its  legality,  the  facts  set  forth  by  it,  and  all  circumstances  which  may 
in  any  way  affect  the  conclusions  to  be  drawn  therefrom.  In  the  case  under  con- 
sideration there  is  an  entire  absence  of  any  attempt  to  comply  with  either  of  these 
rules.  This  fact  should,  in  my  opinion,  require  the  closest  scrutiny  of  the  grounds 
ef  the  application,  and,  before  a  requisition  should  be  issued  under  such  circum- 
stances, your  Excellency  ought  to  be  convinced,  by  the  showing  made,  that  there 
is  sufiScient  legal  evidence  at  hand  to  at  least  warrant  an  indictment.  Whether  or 
not  the  testimony  submitted  is  sufficient  for  that  purpose,  is  for  your  Excellency  to 
decide;  and  in  view  of  another  question  which  arises  in  this  case,  and  which,  to 
my  mind,  is  an  absolutely  fatal  objection  to  the  granting  of  the  requisition,  it  is 
unnecessary  for  me  to  intimate  to  your  Excellency  my  own  views  on  the  adequacy 
of  the  evidence  introduced.     That  objection  is  the  bar  of  the  statute  of  limitations. 

Section  1  of  chapter  100,  p.  919,  Gen.  St.  1878,  after  prescribing  the  punishment 
for  adultery,  concludes:  "liut  no  prosecution  for  adultery  shall  be  commenced  ex- 
cept on  the  complaint  of  the  husband  or  the  wife,  and  no  sncli  prosecution  shall  be 
commenced  after  one  year  from  the  time  of  committing  the  offense."  (In  this  case 
it  is  alleged  that  the 'crime  was  committed  September,  1882.  Prosecution  began 
November  7,  1883.)  This  provision  is  so  plain  to  my  mind  that  if  counsel  had 
not  so  strenuously  insisted  in  the  argument  before  you  that  there  was  no  bar  in 
this  case,  I  would  not  deem  it  necessary  to  do  more  than  simply  draw  your  atten- 
tion to  this  clause.  However,  under  the  circumstances,  I  will  state  to  your  Excel- 
lency a  few  considerations  which  occur  to  me  why  this  statute  means  just  what  it 
says.  It  will  be  observed  that  this  crime  is  peculiar,  and  notably  in  this:  that  no 
one  can  institute  proceedings  against  the  offender  except  the  husband  or  wife.  He 
or  she  must  be  the  moving  party — must  put  the  investigation  in  motion.  But  lioio  % 
By  entering  a  complaint  either  before  the  Grand  Jury  or  a  magistrate.  State  vs. 
Armstrong,  4  Minn.  843.  When  must  the  husband  or  wife  institute  these  proceed- 
ings, put  the  investigation  in  motion,  make  such  complaint?  The  statute  says, 
before  the  expiration  of  one  year  from  the  commission  of  the  oilense.  By  the  clause 
limiting  the  prosecution  of  the  crime  of  adultery  to  cases  iif  which  the  complaint 
should  be  made  by  the  husband  or  wife,  our  Supreme  Court  say  that  the  legislature 
meant  that  it  was  a  crime,  which,  if  the  parties  immediately  interested  did  not  feel 
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suflBciently  injured  by  it  to  institute  proceedings  against  the  offender,  the  public 
would  not  notice  it.  State  vs.  Armstrong,  supra.  If  this  be  true,  they  must  have 
meant  by  the  last  clause,  that,  unless  the  injury  was  severe  enough  to  cause  them 
to  act  before  the  expiration  of  a  year  from  the  infliction  thereof,  even  they  would 
be  prevented  from  noticing  it. 

But  it  is  said  that  section  18  of  chapter  108,  Gen.  St.  1878,  which  provides  that 
"in  all  other  cases"  (except  murder)  " indictments  shall  be  found  and  filed  in  the 
proper  court  within  three  years  after  the  commission  of  the  offense;  but  the  time 
during  which  the  defendant  is  not  an  inhabitant  of  or  usually  resident  within  this 
State,  shall  not  constitute  any  part  of  the  said  limitation  of  three  years,  ^' — ^permits 
this  prosecution  to  be  commenced  even  after  the  expiration  of  one  year,  because  the 
defendant  has  not  been  "an  inhabitant  of  or  usually  resident  within  this  State" 
since  a  short  time  subsequent  to  the  commission  of  the  alleged  offense.  It  will  be 
observed,  however,  that  this  exception  only  applies  to  the  time  within  which  an 
indictment  may  be  found.  Section  1  of  chapter  100,  supra,  limits,  and  only  limits, 
the  time  within  which  a  prosecution  may  be  commenced.  Prosecution  and  indict- 
ment are  not  synonymous  terms.  A  prosecution  may  be  commenced  by  the  finding 
of  an  indictment,  but  the  commencement  of  a  prosecution  need  not  necessarily  be 
by  indictment.  / 

In  Eex  vs.  Wallace  it  was  held  by  all  the  judges,  in  construing  8  &  9  Wm.  III. 
c.  26,  §  9,  which  provided  that  no  prosecution  shall  be  made  for  any  offense  against 
that  act  unless  such  prosecution  he  commenced  within  three  months  next  after  such 
offense  is  committed,  that  information  and  proceeding  before  a  magistrate  was  the 
commencement  of  prosecution,  and  not  the  preferring  of  the  indictment.  1  East, 
P.  C.  186. 

By  section  4  of  chapter  69  of  9  Geo.  IV.  it  is  provided  that  "  the  prosecution  for 
every  offense  punishable  by  indictment  by  virtue  of  that  act  shall  be  commenced 
within  twelve  calendar  months  after  the  commission  of  the  offense. " 

In  the  case  of  Eex  vs.  Brooks,  1  Denison,  C.  C.  222,  the  offense  was  committed 
December  4,  1845;  information  and  warrant  before  justices,  December  19th;  indict- 
ment found  April  5,  1847.  The  question  reserved  for  the  opinion  of  all  the  judges 
was  whether  the  prosecution  was  commenced  in  time,  and  they  were  unanimously 
of  the  opinion  that  it  was. 

Under  the  Alabama  Code,  prosecutions  are  required  to  be  commenced  within  cer- 
tain limitations,  and  it  has  been  held  that  the  time  runs  from  the  institution  of  the 
prosecution,  either  before  tlie  magistrate  or  by  the  finding  of  an  indictment,  if  that 
is  the  commencement.  Mollett  vs.  State,  33  Ala.  408 ;  Foster  vs.  State,  38  Ala.  425; 
Ross  vs.  State,  55  Ala.  177. 

Section  1  of  chapter  100,  and  section  18  of  chapter  108,  supra,  are  not,  therefore, 
inconsistent,  but  are  to  be  read  together.  By  the  first,  the  prosecution  must  be  com- 
menced within  the  year,  and  as  to  that  there  is  no  exception.  By  the  second,  an  in- 
dictment may  be  found  (provided  prosecution  is  instituted  in  proper  time)  at  any 
time  within  three  years;  and  as  to  that  there  is  an  exception.  As  no  exception 
was,  by  the  Legislature,  inserted  in  section  1,  no  one  save  thfe  Legislature  can  leg- 
islate upon  the  subject  and  make  the  insertion.  Com.  vs.  Ruffner,  28  Pa.  St.  259; 
U.  S.  vs.  Brown,  2  Low.  267.  A  saving  or  exception  restrictive  of  its  operation, 
not  found  in  a  statute  of  limitations,  will  not  be  implied.  Howell  vs.  Hair,  15  Ala. 
194;  The  Sam  Slick,  2  Curt.  480.  In  the  latter  case,  Curtis,  J.,  said:  "It  is  now  a 
settled  doctrine,  which  has  been  repeatedly  announced  and  applied  by  the  Supreme 
Court  of  the  United  States,  that,  however  strong  the  reasons  may  be,  the  courts 
cannot  ingraft  on  a  statute  of  limitations  an  exception  not  made  in  it;"  citing  Cle- 
mentson  vs.  Williams,  8  Cranch,  72;  Mclver  vs.  Ragan,  2  Wheat.  25;  Bank  of  Ala- 
bama vs.  Dalton,  9  How.  522.  This  principle  has  been  applied  to  particular  sec- 
tions containing  a  limitation,  and  held  to  exclude  any  exception  contained  in  other 
portions  of  the  statuses.  Favorite  vs.  Bocher's  Adm'r,  17  Ohio  St.  555;  Hall  vs. 
Biunpstead,  20  Pick.  2;  Warfield  vs.  Fox,  53  Pa.  St.  382.  In  the  latter  case  the 
court  say:  "A  saving  from  the  operation  of  statutes  for  disabilities  must  be  ex- 
pressed, or  it  does  not  exist." 
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In  Wells  vs.  Child.  12  Allen,  333,  the  court  held  that  even  "courts  of  equity  al- 
low no  exceptions  not  expressly  made  in  the  statute  of  limitations,  on  the  ground 
of  personal  disability  to  sue,  such  as  infancy,  coverture,  absence  from  the  State,  or 
the  like." 

In  Beaubien  vs.  Beaubien,  23  How.  190,  it  is  held  that  if  there  is  no  saving 
clause  in  a  statute  of  limitations  as  to  absentees,  etc. ,  the  court  will  make  none  even 
in  equity  cases. 

In  Stevenson  vs.  Westfall,  18  III.  209,  where  the  statute  of  limitations  affecting 
writs  of  error  made  no  exception  in  favor  of  a  party  who  may  have  been  out  of  the 
State  or  beyond  seas,  it  was  held  that  none  could  be  made  by  inference  from  the 
fact  that  the  statute  of  limitations  relative  to  other  matters  did  make  such  excep- 
tions. See,  also.  Hall  vs.  Mavbonier,  2  Salk.  420;  Beckford  vs.  Wade,  17  Ves.  Jr. 
87;  Swayne  vs.  Stevens,  4  Croke,  333. 

Such  have  been  the  uniform  rulings  of  the  courts ;  and  when  to  this  is  added  the 
well-settled  doctrine  that  "statutes  of  limitation  are  to  be  liberally  construed  in 
favor  of  the  defendant,"  that  "it  is  the  policy  of  the  law  that  prosecutions  should 
be  prompt,  and  that  statutes  enforcing  such  promptitudo  should  be  vigorously 
maintained,"  (Whart.  Crim.  Pr.  &  PI.  §  316,)  it  seems  to  me  too  clear  to  leave  any 
doubt  that  in  the  case  under  consideration  the  bar  of  the  statute  is  complete,  and 
that,  consequently,  bringing  the  defendant  back  to  this  state  would  serve  no  public 
purpose.  I  therefore,  for  these  reasons,  have  the  honor  to  advise  your  Excellency 
that,  in  my  opinion,  it  is  inexpedient  to  issue  a  requisition  in  the  case  under  con- 
sideration. 

Xovember  19th,  1883.  W.  J.  HAHX,  Atty.  Gen. 


Dr.  P.  H.  Millard,  Seoy.  State  Medical  Examining  Board,  Stillwater,  Minn. : 
Dbak  Sir:  Your  favor  asking  for  my  "oflScial  interpretation  of  the  last  clause 
of  section  12  of  medical  practice  act,"  passed  March  5,  1883,  viz.:  "Provided,  that 
the  provisions  of  this  act  shall  not  apply  to  those  who  have  been  practicing  medicine 
five  years  within  this  State, " — has  been  duly  considered.  It  seems  to  me  that  the 
proviso  above  quoted  is  too  plain  to  need  much  interpretation.  Words  and  phrases 
are  to  be  construed  according  to  the  common  and  approved  usage  of  the  language. 
Applying  this  rule  to  the  clause  under  consideration,  there  can  be  no  difficulty  in 
coming  to  the  conclusion  that  the  Legislature  meant  to  exempt  from  the  operation 
of  the  act  all  persons  who  had  practiced  medicine  in  the  State  for  five  years.  The 
very  object  and  purpose  of  a  proviso  in  an  act  of  the  Legislature  is  to  defeat  the 
operation  of  the  act  conditionally ;  to  avoid  the  enactment  by  way  of  defeasance  or 
excuse.  Reasons  for  taking  out  of  the  operation  of  the  act  persons  of  the  class 
named  in  this  proviso  are  suggested  by  the  Supreme  Court  of  Nevada  in  Ex  parte 
Spinney,  10  Nev.  823,  in  considering  a  similar  clause  of  the  medical  practice  act  of 
that  State.  In  Texas,  under  a  similar  proviso  found  in  the  "Act  to  regulate  the 
practice  of  medicine,"  it  has  been  held  that  if  a  defendant  can  prove,  when  prose- 
cuted for  a  violation  of  the  act,  that  he  comes  within  the  proviso,  he  would  be  guilty 
of  no  violation  of  the  act  and  be  entitled  to  an  acquittal.  Smith  vs.  State,  5  Tex. 
-App.  318;  Logan  vs.  State,  Id.  306;  Blaisdell  vs.  State,  Id.  263;  Auth  vs.  State,  6 
Tex.  App.  202.  But,  even  if  the  proviso  be  limited  to  the  section  alone,  the  result 
would  be  the  same,  for  the  only  penalties  prescribed  by  the  act  for  the  violation  of 
any  of  its  provisions  are  contained  in  section  12.  Without  that  section  we  have  a 
law  without  vindicatory  parts,  and,  as  Blackstone  says,  (vol.  1,  p.  55,)  "It  is  but  lost 
labor  to  say,  do  this,  or  avoid  that,  unless  we  also  declare  this  shall  be  the  conse- 
quence of  your  non-compliance."  , 
November  19th,  1883.  W.  J.  HAHN,  Atty.  Gen. 
35 
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A.  J.  Steward,  Esq.,  Supt.  Schools,  Wright  Co.: 

Dear  Sir:  The  amendment  to  the  Constitution,  proposed  by  chapter  2,  Gen. 
Laws  1883,  is  not  to  take  eflfect  and  be  in  force  until  it  is  ascertained,  in  the  man- 
ner therein  provided,  that  a  majority  of  the  votes  cast  thereon  were  cast  in  favor  of 
the  same,  nor  until  the  Governor  shall  make  proclamation  thereof.  This  will  not 
be  done  until  after  January  1,  1884.  All  County  Superintendents  of  Schools,  there- 
fore, will  take  their  office,  December  1, 1883,  the  same  as  if  no  such  amendment  had 
been  proposed.  Your  second  question  needs  no  answer  at  the  present  time,  and  I 
must  therefore  decline  to  express  an  opinion  thereon. 

November  24th,  1883.  W.  J.  HAHN,  Atty.  Gen. 

P.  Fitzpatrick,  Esq.,  Co.  Atty.,  Winona  Co.: 

Dear  Sir:  You  ask:  "  Will  the  newly  elected  County  Treasurers  and  Superin- 
tendents of  Schools  commence  their  terms  of  office  on  the  first  Monday  of  January, 
1884?"  As  to  the  Superintendents  of  Schools,  I  held,  in  an  opinion  this  day  given 
to  the  Superintendent  of  Wright  county,  that  these  officers  take  their  offices  De- 
cember 1st,  as  heretofore,  because  the  result  of  the  vote  on  the  constitutional 
'amendment,  (chapter  2,  Laws  1883)  will  not  be  ascertained,  nor  the  proclamation  of 
the  Governor  be  issued  until  after  January  1st,  and  the  amendment  is  not  in  force 
until  these  things  are  ascertained  and  done.  As  to  County  Treasurers,  a  different 
conclusion  must  be  arrived  at,  because  the  result  of  the  vote  and  the  proclamation  of 
the  Governor  will,  in  the  ordinary  course  of  events,  be  ascertained  and  made  before 
the  first  Monday  of  January,  1884.  If  it  shall  appear  that  the  amendment  is 
adopted,  all  laws  inconsistent  with  it  will  pro  tanto  be  inoperative,  and  the  clause 
in  said  amendment  providing  that  "all  terms  of  Office  shall  terminate  at  that  time," 
viz.,  the  first  Monday  of  January  in  each  year,  will  be  the  rule  and  guide  for  the  fu- 
ture, notwithstanding  anything  in  any  of  the  laws  of  this  state  to  the  contrary.  I 
am  therefore  of  the  opinion  that  the  newly  elected  County  Treasurers  will  take  their 
offices  on  the  first  Monday  of  January,  1884,  and  other  years  as  weU,  instead  of  the 
first  day  of  March,  as  heretofore. 

November  24th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Eslen  J.  Sogem,  Esq.,  Co.  Aud.,  Marshall  Co. ; 

Dear  Sib:  You  ask  "  what  time  the  County  Auditor's  salary  for  1884  commences. " 
You  also  state  that  you  were  informed  by  the  County  Auditor  of  Polk  county  that 
Auditors  are  entitled  to  the  full  pay  for  1883,  and  also  for  January  and  February, 
1884,  and  ask,  "  When  can  I  draw  the  salary  for  January  and  February  which  is  due 
on  the  1883  salary?"  As  your  term  expires  on  the  first  Monday  of  January,  1884, 
the  salary  of  the  newly  elected  Auditor  will  commence  from  that  time.  I  am  at  a 
loss  to  know  how  there  can  be  any  salary  due  you  for  January  and  February,  1884. 
Your  salary  must  end  with  the  close  of  your  term,  which  is  the  first  Monday  of 
January,  1884.  The  effect  of  the  constitutional  amendment  is  to  shorten  your 
term  two  months,  but  for  the  time  so  taken  from  your  term  you  are  not  entitled 
to  draw  salary.  There  being,  therefore,  no  salary  to  draw,  there  is,  of  course,  no 
time  when  you  can  legally  draw  it. 

December  10th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner : 

Dear  Sm:  Your  favor  received.  You  say  that  "under 'the  "Examiner  Act,' 
§  91,  p.  78,  Gen.  St.  1878,  it  is  made  my  first  duty  in  respect  to  county  officers  '  to 
order  and  enforce  a  correct,  and,  as  far  as  practicable,  uniform  system  of  book- 
keeping;' and  for  two  reasons:  (1)  To  afford  a  suitable  check  upon  the  mutual 
work  of  the  officers;  and  (2)  to  insure  the  thorough  supervision  and  safety  of  the 
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funds.  In  order  to  effect  this  important  result  and  primary  purpose  of  this  office, 
the  assistance  of  the  Attorney  General  is  provided  (same  section)  to  enforce  obedi- 
ence to  instructions,  and  the  executive  authority  may  be  used  to  suspend  summarily 
from  office.  See,  also,  chapter  21  and  chapter  108,  §  1,  Laws  1881.  The  impor- 
tant end  sought  has  been  practically  gained  in  a  majority  of  the  counties  without 
resort  to  the  power  conferred  by  the  above  sections,  but  running  through  the  stat- 
utes are  provisions  standing  squarely  in  the  way  of  any  orderly  system  of  account- 
ing, and  these  are  pleaded  or  referred  to  by  officers  as  sufficient  reasons  for  neglect 
to  comply  with  my  instructions."  You  also  say  that  the  uniform  system  of  book- 
keeping proposed  by  you  "seeks  to  introduce  into  county  work  what  is  the  basis  of 
all  other  systems  of  book-keeping,  viz.,  the  daily  entries  of  the  transactions  of  the 
Treasurer's  office,  (daily  absolutely  in  the  larger  counties,  and  approximately  in 
all,)  that  the  ledgers  in  both  Auditor's  and  Treasurer's  office  shall  show  at  night 
the  Treasurer's  exact  balance  on  hand,  as  do  the  books  of  any  other  well-conducted 
business. "  In  the  way  of  the  accomplishment  of  this  very  desirable  end,  there  are, 
as  you  say,  supposed  to  be  certain  legal  hinderances,  behind  which  some  of  the 
County  Auditors  have  taken  refuge,  and  by  reason  of  which  they  seek  to  excuse 
themselves  for  non-compliance  with  your  proposed  system .  The  first  is  section  56, 
p.  228,  Gen.  St.  1878.  I  am  at  a  loss  to  see  how  this  section  interferes  in  any  way 
with  section  91,  e.  6,  p.  98.  It  provides  for  the  tax  receipt,  and  the  contents  thereof, 
which  is  to  be  given  to  the  tax-payer,  and  specifies  that  duplicate  stubs  shall  be 
kept  by  the  Treasurer,  whi«h  stubs  are  to  be  returned  to  the  County  Auditor  at 
the  end  of  each  month,  who  is  to  file  and  preserve  the  same,  "charging  the  Treas- 
urer with  the  amount  thereof. "  Beading  this  provision  with  section  91>  supra,  it 
seems  to  me  that  there  is  nothing  inconsistent  between  them.  If  the  Public  Ex- 
aminer, under  the  power  vested  in  him  by  section  91,  has  prescribed  a  uniform 
system  of  book-keeping,  in  pursuance  of  which  a  daily  charge  to  the  Treasurer  by 
the  Auditor  of  the  amount  of  tax  collected  is  made,  then  when  such  tax  stubs  are 
returned  by  the  Treasurer  no  new  charge  is  to  be  made.  The  statute  does  not  re- 
quire such  charging  to  be  done  at  that  particular  time  and  no  other.  If  done  be- 
fore, the  evident  purpose  and  object  of  the  law  is  as  well  or  better  accomplished  as 
if  done  at  that  time.  But,  even  if  there  is  any  inconsistency,  the  Examiner  act  was 
approved  March  12th,  while  chapter  1,  Laws  1878,  which  includes  section  56,  was 
approved  March  11,  and  the  later  law  takes  precedence. 

The  second  "hinderance"  to  which  you  call  my  attention  is  section  67,  c.  11,  p. 
230,  Gen.  St.  It  seems  to  me  that  there  is  now  no  difficulty,  so  far  as  this  section 
is  concerned.  By  chapter  33,  Gen.  Laws  1879,  the  Treasurer  is  required  to  deposit 
with  the  Auditor  on  the  day  of  redemption  all  orders  and  warrants  on  the  treas- 
ury by  him  redeemed,  and  the  Auditor,  at  the  close  of  the  day,  is  to  credit  the 
Treasurer  with  the  same  upon  his  journal  and  ledger.  This  section  necessarily  su- 
persedes section  67,  so  far  as  the  matter  of  book-keeping  is  concerned,  and  re- 
moves out  of  the  way  any  stumbling-block  which  may  have  been  there  prior  thereto. 

To  your  third  query,  viz.,  "Can  the  Examiner  act  be  employed  to  eorrect  false 
legislation  in  regard  to  accounting  made  since  its  passage, "  I  must  answer  it  can- 
not. The  Legislature,  on  this  subject,  is  the  supreme  authority;  and  to  it,  and  it 
alone,  must  be  addressed  all  applications  for  redress  on  this  account. 

December  13th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  H.  M.  Knox,  Public  Examiner: 

Dear  Sir:  You  desire  my  opinion  "in  regard  to  the  commencement  of  the 
salary  year  under  the  new  amendment,"  and  say  you  "suppose  it  must  conform  to 
the  new  official  term,  and  commence  on  the  first  Monday  of  January,  1884. "  In 
every  case  where  a  County  Treasurer  has  been  elected  at  the  late  general  election, 
your  supposition  is  correct,  in  my  opinion.  A  new  term  begins  on  the  first  Monday 
of  January,  and  from  such  beginning  the  computation  of  the  salary  is  to  lie  made; 
but  when  the  old  Treasurer  holds  over  another  year,  if  he  has  already  received  all 
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the  law  allows  up  to  the  first  of  March,  1884,  I  do  not  think  he  is  to  be  paid  a 
second  time,  or  that  the  amendment,  as  to  him,  works  any  change  in  the  salary,  or 
the  time  from  which  it  is  to  be  computed.  The  Auditor  draws  a  salary  based,  it  is 
true,  on  the  valuation,  but  nevertheless  a  salary,  and  I  can  see  no  objection  to 
figuring  his  salary  from  the  first  Monday  of  January.  Of  course,  as  to  all  newly 
elected  Auditors,  this  would  be  the  case,  and  as  the  Auditors  who  hold  over  have 
not  drawn  any  salary  for  January  and  February,  1884, 1  can  see  no  objection  even 
as  to  them,  of  applying  the  same  rule. 
December  13th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Hon.  Henry  A.  Castle,  State  Inspector  of  Oils : 

Deae  Sib:  Tour  favor,  inclosing  letter  of  W.  H.  Mellen,  Esq.,  received.  The 
questions  propounded  by  Mr.  Mellen  are  these:  "  1.  Is  it  lawful  for  a  dealer  to  hold 
uninspected  oils  in  a  warehouse  in  Minnesota  under  pretense  of  supplying  Dakota 
trade  ?  2.  Is  it  lawful  for  an  inspector  to  enter  such  a  warehouse  and  inspect  all 
uninspected  oil,  and  can  he  collect  his  fees  for  such  inspection?  3.  Is  it  lawful  for 
a  dealer  to  sell  uninspected  oil  In  barrel  lots  in  this  State?"  To  the  first  query  I 
answer  that  it  is  lawful  for  a  dealer  to  hold  uninspected  oil,  irrespective  of  the  pre- 
tense he  may  advance  for  doing  so.  It  is  not  the  holding,  but  the  selling,  or  offer- 
ing to  sell,  uninspected  oils  that  is  prohibited  and  made  a  misdemeanor.  To  the 
second  question  I  answer  no  to  both  branches  of  the  query.  The  third  question, 
I  think,  is  sufficiently  answered  in  the  opinion  given  you  October  12,  1883. 

December  15th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


Myron  R.  Kent,  Esq.,  Co.  Atty.,  Kanabee  Co.: 

Deae  Sie:  Tour  favor  of  thirteenth  inst.  received,  in  which  you  say  that  "one 
J.  M,  Hulbert,  of  this  county,  filed  his  declaratory  papers  to  become  a  citizen  of  the 
United  States,  October  13, 1868,  in  Hennepin  county,  Minnesota,  and  has  not  since 
that  time  taken  his  final  papers  of  naturalization.  Can  he  hold  the  office  of  County 
Commissioner?  Is  he  eligible  to  tn«  office?  His  term  does  not  expire  for  two 
years  yet,  but  at  the  last  election  we  voted  for  Charles  A.  Staples,  son  of  Isaac  Sta- 
ples, and  he  was  elected,  received  his  certificate  of  election,  and  qualified  yesterday, 
and  he  will  endeavor  to  take  his  seat  the  first  Monday  in  January."  The  Consti- 
tution is  so  plain  that  it  seems  to  me  a  mere  casual  glance  at  its  provisions  would 
dispose  of  the  questions  suggested.  By  subdivision  2  of  section  1,  art.  7,  of  the  Con- 
stitution, "persons  of  foreign  birth  who  shall  have  declared  their  intention  to  he- 
come  citizens,"  etc.,  are  entitled  to  vote  if  they  are  males  over  21  years  of  age,  and 
have  resided  in  the  United  States  one  year  and  the  State  four  months.  By  section 
7  of  said  article,  "every  person  who,  by  the  provisions  of  this  article,  shaU  be  en- 
titled to  vote  at  any  election,  shall  be  eligible  to  any  office  which  now  is  or  here- 
after shall  be  elective  by  the  people,"  etc.,  except  as  otherwise  provided,  etc.  Com- 
ment is  unnecessary.  Hulbert  is  eligible  and  can  hold  the  office ;  and  the  election 
of  Mr.  Staples,  if  Hulbert's  term  has  still  two  years  to  run,  was  a  simple  and  in- 
nocent amusement,  and  in  no  wky  entitles  him  to  the  office. 

December  15th,  1883.  W.  J.  HAHN,  Atty.  Gen. 


P.  Mtzpatrick,  Esq.,  Co.  Atty.,  Winona  Co.: 

Dear  Sir:  Tour  favor  received.  Tou  say  that  "by  chapter  309,  Sp.  Laws  1879, 
the  salary  of  the  Treasurer  of  Winona  county  is  fixed  at  $2,500  per  year, "  and  ask, 
"AVill  the  retiring  Treasurer  (as  he  claims  under  the  law)  be  entitled  to  receive  the 
'full  year's  salary  for  ten  months'  service?"  I  answer,  he  will  not,  in  my  opinion. 
When  his  term  stops  his  Salary  ceases.  Had  his  term  been  cut  short  by  death  at 
the  end  of  10  months,  it  would  not  be  claimed,  1  take  it,  that  his  personal  repre- 
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sentatives  would  be  entitled  to  receive  from  the  county  the  full  year's  salary.  I 
think  a  constitutional  amendment  fully  as  effective,  so  far  as  this  question  is  con- 
cerned, as  death  itself. 

December  18th,  1883.  W.  J.  HAHN,  Atty.  Gen. 

Hastings  H.  Hart,  Esq.,  See.  Board  of  Corrections  and  Charities: 
Dear  Sir:  I  will  answer  the  questions  propounded  in  the  order  of  their  asking: 
First.  "In  cases  where  it  is  understood  that  the  county  shall,  by  its  Commission- 
ers, furnish  necessary  bedding,  change  of  underclothing,  or  otJier  necessary  cloth- 
ing, or  towels,  for  the  use  of  prisoners  in  a  county  jail,  is  it  the  duty  of  the  SherifC 
or  Jailer  to  purchase  the  same  without  the  order  of  the  County  Commissioners,  in 
case  of  their  neglect  to  do  so,  after  due  notice  given  ?  If  so,  in  what  manner  is  he 
to  collect  payment  for  the  same  in  case  of  the  refusal  of  the  Commissioners  to  pay  ?  " 
By  section  19,  p.  970,  Gen.  St.  1878,  it  is  made  the  duty  of  the  keeper  of  each  jail, 
under  the  circumstances  stated  in  your  query,  to  furnish  the  articles  indicated. 
In  case  he  does  so  provide  such  supplies,  he  is  to  be  paid  therefor  out  of  the  county 
treasury.  The  section  is  silent  as  to  the  m  anner  by  which  such  payment  is  to  be  made. 
It  follows  therefrom  that  it  must  be  made  on  the  order  of  the  County  Commission- 
ers, as  this  is  the  usual  way  by  which  claims  against  the  county  are  paid.  In  case 
the  Commissioners  should  refuse  to  allow  and  order  paid  his  bill  for  the  same,  he 
has  his  remedy  by  appeal  to  the  district  court  under  section  89,  p.  13i,  or  he  may 
commence  an  original  action  against  the  county  for  the  amount  of  his  claim.  14 
Minn.  67. 

Second.  "In  case  of  the  neglect  of  the  County  Commissioners  to  remedy  defective 
sewerage  in  a  county  jail  for  several  months,  although  duly  requested  so  to  do  by 
the  Sheriff,  and  although  the  health  of  the  Sheriff's  family  and  the  prisoners  is  en- 
dangered thereby,  is  the  Sheriff  empowered  by  section  8,  c.  120,  Gen.  St.,  to  make 
the  necessary  repairs  at  the  expense  of  the  county?  If  not,  has  the  Board  of  Health 
of  the  city  or  town  in  which  the  jail  is  located,  or  any  other  Board,  authority  to  compel 
the  making  of  such  repairs?"  No  authority  to  make  any  such  repairs  is  given  to 
the  Sheriff  by  section  8.  This  section  makes  it  his  duty  to  see  that  the  prison  is 
kept  in  a  "cleanly  and  healthful  condition;"  but  there  being  no  provision,  such  as  is 
found  in  section  19,  for  repayment  of  expenditures  made  in  and  about  the  perform- 
ance of  such  duty,  it  seems  to  me  that  the  word  "liealthful,"  found  in  this  sec- 
tion, must  be  construed  as  equivalent,  or  nearly  equivalent,  to  the  preceding  word 
"cleanly."  He  is  to  see  that  it  is  kept  in  a  "healthful  condition,"  so  far  as  it  is 
possible  for  him  to  do  so.  The  jail  is  kept  "by  authority  of  the  Board  of  County 
Commissioners  and  at  the  expense  of  the  county, "  and,  unless  there  is  a  power 
clearly  vested  in  some  other  person  or  body  to  incur  expenditures  on  account  thereof, 
it  rests  with  the  Board  alone  to  say  when  and  what  repairs  shall  be  made;  and,  in 
my  opinion,  no  Board  of  Health  or  any  other  Board  can  compel  the  making  of  such 
repairs.  See  Laws  1883,  c.  178;  Com.'rs  Neosho  Co.  vs.  Stoddard,  13  Kan.  207.  It 
seems  to  me  that  the  only  way  such  repairs  could  be  enforced  would  be  through  the 
action  of  the  Grand  Jury.  A  willful  neglect  of  duty  on  the  part  of  the  Board  of 
County  Commissioners  would  render  them  liable  to  indiccment.  See  section  8,  c. 
91,  p.  879,  Gen.  St.  1878 ;  1  Euss.  Cr.  200  et  seq. 

Third.  "What  is  meant  by  'separate  rooms,'  in  section  2,  n.  120,  Gen.  St.?  (re) 
In  a  case  where  male  prisoners  are  confined  in  an  iron  '  cage,'  of  which  the  grat- 
ing has  openings  three  inches  square,  and  female  prisoners  are  confined  in  tlie  room 
in  which  the  '  cage  '  is  situated,  having  their  beds  on  the  top  of  said  cage,  with  full 
privilege  to  see,  touch,  and  converse  with  said  male  prisoners,  are  they  in  separate 
rooms,  within  the  meaning  of  the  statute?  (6)  Where  women  occupy  an  upper  tier 
of  such  an  iron  '  cage '  and  men  the  lower  tier,  they  being  able  to  converse  freely, 
hut  not  to  see  or  touch  each  other,  are  they  in  '  separate  rooms,'  within  the  mean- 
ing of  the  statute?"  To  the  first  subdivision  of  above  question  (a)  I  answer,  they 
are  not  in  separate  rooms  within  the  meaning  of  the  statute.  The  second  subdi- 
vision of  above  question  must  also  be  answered  in  the  negative,  in  my  opinion.    As 
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I  understand  the  expression  "separate  rooms,"  as  used  in  section  2,  supra,  it  means 
that  the  sexes  should  be  kept  entirely  separate,  so  that  they  can  hold  no  converse  or 
intercourse  with  each  other;  and,  so  long  as  they  are  able  to  do  either,  they  are  not 
kept  in  separate  rooms,  within  the  intent  and  meaning  of  this  section. 
December  21st,  1883.  W.  J.  HAHN,  Atty.  Gen. 


H.  R.  Geary,  Esq. : 

Dear  Sm:  Your  favor  received.  You  ask  whether,  "in  case  a  town  votes 
license,  must  the  Commissioners  grant  license  to  parties  asking  for  it,  or  is  it 
optional  with  them?"  It  is  optional  with  them.  Unless  the  vote  is  "against 
license, "  it  has  no  effect  on  the  powers  or  duties  of  the  Commissioners.  They  act  in 
the  same  manner,  exercise  the  same  discretion,  grant  or  refuse  the  application  for 
license,  the  same  as  if  no  vote  had  been  taken.  Section  1,  c.  16,  Gen.  St.  1878,  does 
not  require  the  Board  to  issue  licenses ;  it  simply  provides  that  they  may  grant 
them.  Discretion  and  discrimination  are  to  be  exercised  by  them  in  every  case. 
Co.  Com'rs  Hennepin  Co.  vs.  Eobinson,  16  Minn.  381. 

December  21st,  1883.  W.  J.  HAHK,  Atty.  Gen. 


Hon.  W.  W.  Braden,  State  Auditor: 

Deab  Sie:  The  communication  of  J.  F.  McGovern,  Esq.,  County  Attorney  of 
"Wabasha  county,  addressed  to  me,  and  referred  by  this  office  to  you,  has  been  re- 
turned, with  the  request  that  I  advise  you  relative  to  the  matters  therein  contained. 
The  facts,  in  brief,  are  these,  viz.:  In  1871  a  certain  lot  was  sold  to  F.  for  taxes 
of  the  preceding  year.  At  the  forfeited  sale  in  1881  it  was  again  sold  for  the  taxes 
of  1874,  1875,  1876,  1877,  1878,  and  1879,  to  R.  In  November,  1883,  in  an  action 
by  F.  vs.  E.,  it  was  decided  by  the  court  that  the  various  sales  to  F.  were  void,  for 
reasons  given  by  the  court  in  the  decision.  F.  thereupon  makes  application,  in  due 
form,  for  a  refundment  of  the  amount  paid  by  him  on  account  of  said  sales. 
Qucere,  is  he  entitled  to  such  refundment?  So  far  as  the  sales  in  1871,  1872,  and 
1873  are  concerned,  it  seems  to  me  that  4he  question  is  foreclosed  by  the  decision 
of  the  Supreme  Court  in  Fleming  vs.  Roverud,  30  Minn.  273,  and  In  re  Barber 
Tax  Judgments,  17  N.  W.  Rep.  473,  which  hold  that  the  right  to  a  refundment, 
in  such  case,  is  a  matter  of  contract,  which  cannot  be  interfered  with.  As  to 
the  sale  in  1874,  the  question  is  somewhat  different.  By  section  138,  c.  1,  Gen. 
Laws  1874,  the  money  paid  by  tlie  purchaser  was  only  to  be  refunded  in  case 
the  sale  was  declared  void  "by  reason  of  anything  occurring  or  omitted  to  be 
done  subsequent  to  the  entry  of  judgment."  In  the  case  under  consideration 
the  reason  stated  by  the  court  for  holding  the  sale  void  was  an  omission  occurring 
prior  to  the  entry  of  judgment.  So  far,  then,  as  this  sale  is  concerned,  there  is  no 
matter  of  contract  involved.  However,  section  97,  c.  11,  Gen.  St.  1878,  as  amended 
by  section  19,  c.  18,  Gen.  Laws  1881,  by  express  language  covers  this  case,  and  en- 
titles the  tax  purchaser  to  a  refundment.  Section  97,  even  prior  to  the  amendment, 
explicitly  making  it  applicable  to  "  all  sales  of  land  for  taxes  made  prior  to  the  pas- 
sage" of  the  act,  was  held  by  the  Supreme  Court,  in  the  case  of  the  State  vs.  Cronk- 
hite,  28  Minn.  197,  to  "apply  to  a  case  where  the  sale  was  made  prior  to  the  date 
of  the  passage  of  the  statutes,  but  the  judgment  declaring  it  void  was  rendered  sub- 
sequently. "  The  fact  that  the  tax  purchaser  has  not  paid  the  taxes  levied  subse- 
quent to  his  purchase  is  not,  as  the  law  now  stands,  made  a  condition  upon  which 
his  right  to  a  refundment  depends.  I  can  readily  see  how  the  court  in  such  case, 
if  it  found  the  subsequent  sale  to  be  a  valid  one,  might  refuse  to  investigate  or  de- 
cide the  validity  of  the  prior  sales,  for  the  reason  that,  whether  valid  or  invalid,  his 
(the  purchaser's)  rights  had  been  lost  by  his  own  negligence.  But  where  the  court 
in  fact  does  determine  the  validity  of  a  given  sale,  and  holds  the  same  to  be  in- 
valid, and  in  its  judgment  states  for  what  reason  such  sale  is  declared  void,  the  right 
of  the  purchaser  to  a  refundment  is  complete. 

December  21st,  1883.  .  W.  J.  HAHN,  Atty.  Gen. 
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J.  M.  Martin,  Esq.: 

Deae  Sik:  "When  does  a  Treasurer,  elected  this  last  fall,  take  possession  of  his 
office,  and  for  how  long  does  he  hold  the  same?"  By  the  constitutional  amend- 
ment (chapter  2,  Gen.  Laws  1883)  it  is  provided  that  the  official  year  shall  com- 
mence on  the  first  Monday  of  January  of  each  year,  and  all  offices  shall  terminate 
at  that  time.  It  also  provides  (section  2)  that  the  amendment  shall  take  effect  and 
be  in  force,  as  a  part  of  the  Constitution,  from  and  after  the  proclamation  of  the 
Governor,  (this  proclamation  will  be  issued  on  or  about  January  4th;  at  least,  be- 
fore the  first  Monday;)  and  from  that  time  its  provisions,  so  far  as  applicable,  be- 
come the  supreme  law  of  the  State,  and  supersede  any  provisions  of  law  on  the 
same  subject  inconsistent  with  it.  When  the  first  Monday  of  January,  1884,  ar- 
rives, therefore,  the  new  official  year  of  this  State  commences,  and  all  officers  who 
have  been  elected  at  the  recent  election,  who  have  not,  prior  to  that  time,  assumed 
their  official  positions  by  virtue  of  law*  not  heretofore  repealed,  by  force  of  this 
amendment  are  then  to  commence  their  official  term.  The  amendment  is  sweeping 
in  its  provisions,  so  far  as  this  question  is  concerned,  and  must  be  held  to  apply  to 
all.  Otherwise,  as  it  seems  to  me,  the  outgoing  Treasurer  must  hold  until  the  first 
Monday  of  January,  1885.  Had  the  Legislature,  in  proposing  this  amendment,  de- 
signed to  exempt  the  outgoing  and  the  incoming  ofticers  from  its  provisions,  it  is 
fair  to  presume  they  would  have  so  indicated.  There  being  no  such  exemption, 
none  can  be  imported. 

As  to  the  length  of  the  term,  it  seems  to  me  that  on  this  question  there  can  be 
-  little,  if  any,  doubt  that  it  is  for  three  years.  As  the  law  now  stands.  County 
Treasurers  are  elected  for  two  years.  The  term  of  a  newly  elected  Treasurer  would, 
therefore,  end  in  January,  (or  March,)  1886,  and  a  successor  would  but  for  this 
amendment  be  elected  in  1885.  The  same  is  true  as  to  all  the  State  officers,  (except 
Auditor  and  Clerk  of  the  Supreme  Court.)  But  there  being  no  election  in  1885,  it 
became  necessary  for  the  Legislature  to  make  some  provision  by  which  this  hiatus 
might  be  avoided.  For  this  purpose  the  last  clause  of  section  1,  c.  2,  which  pro- 
vides that  all  State,  county,  or  other  officers,  whose  terms  would  otherwise  expire 
in  1886,  should  continue  to  hold  until  January,  1887,  was  evidently  inserted.  But 
it  is  said  that  the  clause  immediately  preceding  the  above,  viz.:  "The  first  general 
election  for  State  and  county  officers, "  etc.,  "shaU  be  held,"  etc., — shows  a  contrary 
intantion.    I  think  not. 

1st.  This  section  starts  out  by  fixing  the  time  of  commencement  and  termina- 
tion of  all  offices,  saying  nothing  of  the  term.  It  then  proceeds,  in  the  clause  un- 
der consideration,  to  treat  of  elections,  and  elections  only,  without  specifying  what 
particular  offices  are  to  be  filled  at  the  first  election  to  be  held  after  its  adoption. 
This  clause  says  nothing  as  to  terms  of  office;  but,  immediately  following  it,  comes 
the  final  clause  of  the  whole  section,  which  does  treat  of  officers  and  terms  of  office, 
and  extends,  by  express  provisions,  all  terms  otherwise  ending  in  1886.  It  will 
thus  be  seen  that,  in  the  only  place  in  the  whole  section  relating  to  terms  of  office, 
the  intention  of  the  Legislature  to  extend,  rather  than  to  shorten,  is  plainly  ap- 
parent. 

2d.  This  amendment  was  copied  from  a  similar  amendment  proposed  in  Wisconsin 
in  1882.  In  the  Wisconsin  law  the  clause  read,  "the  first  general  election  for  all 
State  and  county  officers,"  etc.  The  absence  of  the  word  "all"  is  too  significant  to 
leave  any  doubt  that  it  was  not  designed  that  an  election  of  all  officers.  State  and 
county,  should  be  held  in  1884. 

Again,  it  cannot  mean  all,  because,  by  chapter  1,  Laws  1883,— an  amendment 
adopted  at  the  same  time,— the  terms  of  Secretary  of  State,  Treasurer,  and  Attorney 
General  are  fixed  anei^  at  two  years,  and  the  State  Auditor  at  four  years,  and  no 
exception  is  made  as  to  present  incumbents.  There  being  no  exception,  they,  at 
least,  must  serve  out  their  terms  so  fixed.  The  same  is  true  as  to  the  Clerk  of  the 
Supreme  Court.  He  cannot  be  elected,  for  his  term,  as  now  fixed,  does  not  expire 
until  January,  1886. 

Again,  if  all  are  to  be  elected,  then  we  must  conclude  that  the  last  clause  of  the 
section  has,  and  can,  by  no  possibility,  have  any  force  or  effect  whatever,  for  there 
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is  none,  and  by  no  possibility  can  there  be  any  officers  upon  whom  it  can  operate. 
The  Legislature  must  be  presumed  to  have  known  this  fact,  and,  knowing  it,  it 
will  not  be  assumed  that  they  placed  this  clause  in  the  act  for  amusement,  but  such 
a  construction  will  be  given  to  the  entire  section  as  that  all  its  terms  may  be  opera- 
tive and  effective.  It  was  a  well-known  fact,  at  the  time  the  act  was  passed,  that,  in 
the  usual  order  of  things,  there  would  be  a  large  number  of  county  officers  to  be 
elected,  and  that  contingencies  might  arise,  from  death  or  resignation,  by  which 
some  of  the  State  officers  would  have  to  be  filled  in  1884.  Hence  the  expression 
"for  State  and  county  officers"  can  be  construed  as  being  intended  to  provide  for 
such  cases.  By  this  construction  no  violence  is  done  to  the  other  provisions  of  the 
biennial  election  amendments,  which  would  be  done  by  interpolating  in  this  clause 
a  word  which  the  Legislature  ex  industria  have  omitted.  If  not  all,  then  it  must 
mean  for  such  State  and  county  officers  as  may,  under  existing  laws,  be  required  to 
be  elected  at  that  time.  There  is  no  middle  course  which  can  be  taken,  as  it  seems 
to  me.  For  if  not  all,  and  not  such  as  would  otherwise  be  elected,  then  who  are  to 
be?  Why  one  wliose  term,  constitutional  or  statutory,  has  not  expired,  rather  than 
another?  Who  is  to  make  the  selection,  and  by  what  means  and  from  what  data 
is  it  to  be  determined  that  any  particular  office  or  officer  is  included  in  this  clause? 
Is  the  length  of  the  term,  whether  two  or  four  years,  to  determine  the  question? 
If  so,,  which  one,  and  why  that  rather  than  the  other?  No  such  proposition  can 
be  entertained  for  a  moment. 

Again,  there  has,  since  the  formation  of  the  state,  been  every  year  elections  for 
State  and  county  officers,  but  not  of  all  officers.  State  and  county.  There  is  a  clear 
and  marked  distinction  between  the  two. 

December  22d,  1883.  W.  J.  HAHN,  Atty.  Gen. 


C.  F.  Trask,  Esq.,  Co.  Atty.,  Houston  Co. : 

Dear  Sir:  Tour  favor  received.  You  say:  "Last  election  we  had  three  run- 
ning for  Commissioner  from  district  No.  1.  K.  was  nominated  at  the  Bepubliean 
convention;  H.  at  the  Democratic  convention;  M.  ran  independent.  M.  was 
elected  three  years  ago  last  November,  and  has  acted  as  Commissioner  since  that 
time.  K.  received  certificate  of  election,  and  took  necessary  oath,  which  was  in- 
dorsed on  said  certificate;" — and  ask:  "On  the  assembling  of  the  Board  of  County 
Commissioners,  January  1,  1884,  which  man  will  be  entitled  to  his  seat,  and  for 
how  long?"  If  I  understand  your  statement  correctly,  there  can  be  but  one  an- 
swer, viz.,  the  man  who  holds  the  certificate  of  election;  and  he  will  hold  until  his 
successor  is  elected  and  qualified.  The  Legislature  will  meet  before  his  term,  as 
now  established  by  law,  will  expire,  and  will  no  doubt  fix  the  term  of  County  Com- 
missioners in  harmony  with  the  biennial  election  amendment  to  the  Constitution; 
If  not,  it  will  be  then  time  enough  to  speculate  on  the  question. 

December  26th,  1883.  ,  W.  J.  HAHN,  Atty.  Gen. 

Hamilton  Beatty,  Esq.: 

Dear  Sir:  In  an  opinion  bearing  date  March  3,  1880,  Judge  Start  held  that 
"each  Treasurer  is  entitled  to  compute  his  commissions  on  the  amount  collected 
by  him,  without  reference  to  the  amount  collected  by  his  predecessor.  It  is  true 
that  by  so  doing  the  county  where  there  has  been  a  vacancy  has  to  pay  the  larger 
percentage  twice,  but  that  is  their  misfortune."  I  fully  agree  in  the  foregoing. 
The  fees  are  to  be  paid  at  the  time  of  settlement,  and  if  at  the  time  of  the  first  set- 
tlement his  fees  amount  to  $1,200,  I  can  see  no  reason  why  he  would  not  then  be 
entitled  to  that  amount.  There  is  clearly  a  defect  in  the  law,  but  I  know  of  no 
power,  outside  the  Legislature,  that  can  correct  it.  » 

December  3lst,  1883.  W.  J.  HAHN,  Atty.  Gen.' 
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A  mere  jurat  is  not  a  certificate  of,  363. 

May  be  taken  by  deputy  clerk  of  district  court— how  signed  by  him,  327. 

ADDITIONAL  HOMESTEAD  ENTEIES. 

Not  within  Laws  1879,  c.  84,  relating  to  settlers  on  swamp  lands,  425. 

ADMINISTRATORS  OF  ESTATES. 

Must  pay  for  serving  and  publishing  notices,- orders,  etc.,  where  estates  are  less  than 
$1,000,  338. 

AGRICULTURAL  COLLEGE  GRANT. 

Cannot  be  diverted  to  the  support  of  state  normal  schools,  235. 

AMENDMENTS  OF  CRIMINAL  LAWS. 

Where  punishment  is  increased,  should  contain  saving  clause  as  to  all  past  offenses, 
otherwise  it  is  a  jail  delivery  as  to  those,  452, 

ANNUAL  ELECTIONS.     See  Constitutional  Amendment  ;  Elections  ;  Town  Meet- 
ings. 
To  be  held  at  place  of  holding  town  or  ward  meetings,  unless  changed  by  vote  at 
meeting  preceding,  482. 

ANNUAL  STATEMENT. 

Of  county  commissioners,  must  be  published  as  prescribed  by  section  113,  c.  8,  Gen. 

St.  1878,  455. 

APPEAL.    See  Attorney  General,  516;  Relief  of  Poor,  408. 

ASSAULT. 

Committed  in  the  heat  of  passion,  doeg,not  affect  or  modify  the  offense,  232. 

ASSESSOR.. 

Can  be  compelled  by  mandamus  to  perform  duty  and  return  assessments,  213. 

Duty  of,  to  furnish  all  ordinary  statistics  without  extra  pay,  and  as  part  of  assessors' 

duties,  555. 
No  authority  for  appointing  one  not  a  resident  of  town,  84. 

ASSESSOR  OF  RAMSEY  COUNTY. 

Compensation  of,  as  a  member  of  board  of  equalization  under  special  laws,  490. 

ASSIGNMENT.     See  Certificate;  School  Lands. 

Of  school-land  certificate,  where  land  is  a  homestead,  void  unless  wife,  if  any,  joins, 
510. 

ASYLUM  FOR  DEAF,  DUMB,  ANd'  BLIND. 

Supermtendant  of,  is  also  superintendent  of  school  for  imbeciles,  481. 

ATTORNEY.     See  County  Attorney. 

Cannot  practice  before  justice  of  the  peace  who  is  his  law  partner,  457. 

ATTORNEY  GENERAL. 

Advice  and  opinions  of,  how  limited,  398. 

Advice  will  not  be  given  to  county  officers,  except  county  attorney,  416,  514. 

Duty  to  give  opinions  on  school  questions  to  superintendent  of  public  instruction  only, 

434. 
Rule  of,  as  to  applications  in  guo  warranto  cases  to  try  title  to  an  office,  255. 
Discretion,  how  to  be  exercised  in  such  cases,  277,  406. 

(553) 
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ATTORNEY  GENERAL— Continued. 

To  appear  in  cases  only  in  which,  in  his  opinion,  the  state  has  such  an  interest  as  to- 

require  protection,  517,  158,  159. 
Will  decline  to  advise  county  officers  when  county  attorney  has  advised — ^no  appeal 

lies  from  his  decision  to  the  attorney  general,  516. 
Will  not  consider  questions  of  validity  of  tax  which  has  been  extended  on  tax-lists 

and  partly  collected,  260,  280,  291. 
Will  not  decide  on  the  validity  of  bonds  issued — a  question  for  the  courts  only,  367. 

APPORTIONMENT  OP  REPRESENTATIVE  DISTRICTS.  Bee  Lbmslativi;  Ap- 
portionment. 

An  error  of  description  repugnant  to  intent  of  act  must  be  rejected — construction  of 
act  of  1871  relating  to,  2ti'3. 

Limitations  to  power  of,  140. 

When  made  in  advance  of  and  dependent  on  the  making  of  one  by  congress,  would 
be  void  if  latter  fails,  and  hence  not  afEect  existing  law  providing  for,  488. 

APPORTIONMENT  OF  SCHOOL  FUNDS.     See  School- Districts. 

How  and  when  made— reports  of  clerks  the  basis  of,  and  neglect  to  make  them  causes- 
loss  of  monej^  to  district.  111,  112. 
To  be  made  to  evening  scholars  as  well  as  day,  491. 
Where  districts  divided  and  fail  to  make  proper  reports,  effect  on,  261. 

APPRAISAL  OF  SCHOOL  LANDS.     See  School  Lands. 

Appraisers  only  hold  for  each  appraisal  for  which  appointed,  124. 

J^Jecessarj'  in  all  cases,  124. 

New  one  may  be  had  at  discretion  of  commissioner,  124. 

APPROPRIATION.    See  High  School  Boaed. 

Authority  to  draw  warrant  on  treasury  amounts  to,  7.     Contra,  66. 

Made  for  one  purpose  cannot  be  used  tor  another,  263,  398. 

The  unexpended  balance  of  an  annual  appropriation  cannot  be  used  for  any  other 

3'ear  than  year  for  which  made,  260. 
To  state  agricultural  society  not  to  be  paid  until  certified  copy  of  account  filed  with. 

state  treasurer,  440. 
What  constitutes— case  stated  under  inebriate  asylum  acts  of  1873  and  1875,  339. 

AUDITING  BOARD.     See  Deposit  of  Public  Pdnds;  Boakd  op  AtrDiTOES. 
Duties  as  to  examining  books,  accounts,  etc.,  of  county  treasurer,  365. 

AUDITOR  OF  COUNTY.     See  County  Auditor. 

AUDITOR  OF  STATE.     See  State  Auditor;  Taxes. 

Duty  of,  ministerial  only  as  to  specific  appropriations,  10. 

AUTREFOIS  ACQUIT. 

May  be  pleaded  after  trial  by  jury  and  verdict,  though  indictment  was  void,  159. 

BAIL-BOND. 

Bail  may  take  principal  anywhere,  but  if  on  foreign  soil  must  conform  to  foreign 
laws  as  to  manner  of  taking,  276. 

BANKS  AND  BANKING.    See  Deposit  op  Public  Funds. 

1.  Under  banking  law  of  1858. 

2.  State  banks  under  present  law. 

1.  Under  banking  law  of  1858. 
Bonds  and  stocks  of  state  were  a  basis  for  banking  at  their  current  value  only,  5. 
Bonds  deposited  as  security  for— how  could  be  assigned  to  auditor,  145. 
Capital  stock,  how  constituted— notes  could  not  exceed  same,  27.     Contra,  77. 
Bank  once  incorporated  could  not  assign  rights,  franchises,  etc.,  without  transfer  of 
stock,  113.  o       6      >^  >        , 

Fees  of,  state  auditor,  19,  32. 

Securities  deposited  must  have  been  duly  acknowledged  as  capital  stock  and  re- 
corded, 28, 30.  ■'  a  f 

Provision  in  banking  law  as  to  individual  liability  of  stockholder  continuing  a  year 
after  sale  of  stock,  is  a  limitation  on  liability  incurred  before  transfer,  and  pre- 
vents liability  unless  suit  is  brought  within  the  year,  113. 

Bond  of  auditor  as  bank  comptroller  to  be  given,  182 

Taxation  of  national  banks,  189,  206. 
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BANKS  AND  BANKING— Continued. 

2.  State  banks  under  present  lam. 
Cannot  increase  capital  stock  or  amend  charter  under  chapter  52,  Laws  1884,  173. 
Limited  under  Laws  1881,  c.  77,  {  47,  as  to  amount  can  loan  any  one  person,  498. 
Taxation  of — how  and  where  assessed  and  taxed,  128,  132,  160. 
No  bank  can  be  organized  under  Gen,  St.  c.  33,  to  do  lawful  business  without  a  paid-up 

capital  of  $25,000  at  least,  432. 
Legal  status  of  savings  banks,  where  organized,  under  act  of  1867,  823,  414. 
Must  strictly  comply  with  law  under  which  organized,  414. 
Have  no  contract  rights  to  public  deposits  for  any  definite  time,  298. 
And  on  death  of  owner,  or  becoming  defunct,  depository  bond  no  longer  good,  493. 
Transfer  of  shares  must  be  entered  on  books  of  bank,  or  stockholders'  liability  will 

continue  to  amount  shown  by  books,  532. 
Penalty  and  remedy  for  failure  to"  comply  with  certain  provisions  of  banking  law,  533. 


BASTARDY. 

Charge  of,  is  not  an  offense  against  state,  so  as  to  authorize  governor  to  pardon,  281. 
Nor  to  issue  a  requisition,  335. 

BASTARDY  PROCEEDINGS. 

Are  partlj'  criminal,  partly  civil,  and  tried  as  civil  actions,  204. 

BOARD  OP  AUDITORS.     See  Deposit  of  Public  Funds. 

Chairman  of  county  commissioners  to  be  paid  same  as  other  members  of,  492. 
To  designate  new  bank  as  depository  when  owner  dies,  493. 

BOARD  OF  CORRECTIONS  AND  CHARITIES. 

',      Members  of,  are  officers  and  should  take  an  official  oath,  531. 

JBOARD  OF  COUNTY  COMMISSIONERS.     See  County  Commissionees. 

BOARD  OF  EQUALIZATION.    See  Taxes. 

Pay  of,  not  to  come  out  of  pay  allowed  as  county  commissioners,  492. 

BOARDS  OF  HEALTH.     See  Health  Officers. 

Expenses  of  local  boards  paid  out  of  general  funds  in  treasury  are  to  be  reimbursed 

by  tax  levied  on  entire  county,  5i38. 
Powers  of,  as  to  schools,  and  to  pupils  not  vaccinated,  504. 

Sections  55  to  61,  c.  10,  Gen.  St.  1878,  relating  to,  applies  exclusively  to  towns,  507. 
Section  3,  c.  8,  Gen.  Lavi^s  1873,  as  amended  by  Laws  1881,  (Extra  Sess.)  c.  11,  applies 
to  all  boards  of  health,  507. 

BOND.    See  Official  Bonds;  Deposit  op  State  Funds. 

Of  county  attorney  of  attached  county,  where  filed — legal  effect  of  not  filing,  etc.,  292. 
Of  county  treasurer — not  valid  beyond  time  for  which  elected,  and  successor  elected 

and  qualified,  484. 
Of  depository  of  state  funds — form  of,  291. 

BONDS.    See  State  Railroad  Bonds. 

County  may  issue,  for  building  court-house  and  jail,  385. 

Act  for  issue  of,  by  village,  in  aid  of  flouring-mill,  void,  not  being  a  public  purpose, 

270. 
Same  as  to  town,  489. 
Of  independent  school-district,  cannot  be  issued  by  board  to  refund  old  bonds  without 

vote  of  district,  542. 
Of  school-district  maturing  next  year,  should  be  provided  for  by  levy  of  tax  this  year, 

540. 
Validity  of,  after  issue,  will  not  be  considered  or  decided  by  attorney  general,  367. 
When  required  to  be  signed  by  the  board,  a  majority  thereof  signing  is  sufficient,  349. 

BRIDGE.     See  Roads  and  Bridges. 

Where  required  to  be  made  ready  for  travel,  it  is  not  so  without  approaches,  if  neces- 
sary, 534. 
Rum  river  bridge — application  of  certain  laws  to,  222. 

BUILDING  ASSOCIATIONS. 

To  be  taxed  as  corporations  on  their  capital  stock  or  property— members  of,  not  re- 
quired to  list  their  shares,  459.  "" 
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CANVASSING  BOARD.    See  Elections  ;  Election  Returns. 

Can  make  no  amendments  to  election  returns  after  adjournment,  55. 

CAPITAL  STOCK.    See  Banks  and  Banking;  Deposit  of  Public  Funds. 
Defined  as  to  amount  necessary  to  constitute  a  bank  a  public  depository,  497. 
Must  be  paid  in  to  authorize  banking  business  under  laws  of  this  state,  432. 

CAPITOL  GROUNDS. 

Title  of  state  to,  valid— no  liability  therefor  exists,  626. 

CENSUS.     See  Judge  of  Probate,  338,  444,  448. 

To  be  considered  completed  when  returns  are  filed  with  clerk  of  district  court,  441. 
Of  1880  not  to  be  taken  as  basis  of  salary  of  judge  of  probate  for  that  year,  444,  448. 

CERTIFICATE.     See  School-Districts;   School  Lands;  Taxes. 

Of  auditor  as  to  payment  of  taxes,  must  be  on  all  deeds,  etc.,  filed  for  record,  466. 
Of  sale  of  school  lands — proof  of  loss  of,  with  assignment  indorsed,  must  be  made  in 

court — affidavit  not  sufficient  to  base  patent  upon,  432. 
Of  county  superintendent,  as  to  use  of  state  text-books  in  district  schools,  requisites 

of,  515. 
To  teach  school  may  be  given  for  shorter  period  than  fixed  by  law,  but  not  a  longer, 

516. 
Must  be  held  by  teacher  at  the  time  of  making  contract  to  teach,  513. 

CERTIORARI. 

Writ  of,  lies  from  supreme  court  (but  not  from  district  court)  to  justice  court,  212. 

CHANGE  OF  VENUE.     See  Justice  op  the  Peace. 

In  criminal  cases,  cannot  be  made  except  in  cases  of  felony — libel  is  not  a  felony,  but 
a  misdemeanor,  483. 

CHURCH  PROPERTY.     See  Taxes. 
Exempt  from  taxation,  221. 

CITIZENS. 

When  minor  children  of  foreigners,  and  foreign-born  women,  become,  345,  502. 
Parent  of  foreign-born  minor  child  must  be  full  citizen  to  entitle  latter  to  vote  on 
coming  of  age,  366. 

CLAIMS  AGAINST  COUNTY.     See  County. 

All  except  those  fixed  by  law,  or  authorized  to  be  fixed  by  some  other  body,  are  to  be, 

audited  by  county  commissioners,  376,  381. 
As  fees  and  costs  in  criminal  cases  before  justices— returning  births  and  deaths,  etc., 

384. 

CLAIMS  AGAINST  STATE.     See  State  Railroad  Bonds. 

Paid  in  order  of  presentation  of  certificate  of  boards  which  audits  same,  94. 

CLERK  HIRE. 

Can  only  be  drawn  for  actual  services  of  clerk,  4^0. 

CLERK  OF  DISTRICT  COURT. 

Books  to  be  procured  by,  at  expense  of  county,  are  distinct  from  the  books  and  sup- 
plies mentioned  in  section  110,  c.  8,  Gen.  St.  1878,  474. 

Can  be  elected  in  organized  counties,  though  attached  to  others  for  judicial  purposes, 
383. 

Cannot  be  also  county  auditor,  350. 

Fees  of,  for  filing  oaths  and  bonds  of  town  and  county  officers,  are  a  county  charge, 
344,  398. 

Fees  of,  for  certificate  of  judgments,  etc.,  on  abstracts  of  title,  454. 

Words  "  clerk  of  the  district "  held  to  mean,  36. 

Holds  for  four  years  whenever  elected,  whether  it  be  to  fill  a  vacancy  or  not,  482,  442, 
382. 

Office  of,  is  a  county  office,  12. 

Vacancy  In,  to  be  filled  by  judge,  12,  43. 

Votes  cast  for,  outside  of  county,  as  in  county  attached  for  judicial  purposes,  are 
,   void,  349. 

Rice  county — duty  as  to  collection  and  reporting  fees  for  services  under  a  special  law, 
451. 

COMMISSIONER  DISTRICTS.     See  County,  (Redistricting.) 

When  county  is  redistricted,  must  be  election  of  entire  new  board,  though  terms  of 
incumbents  have  not  expired,  439,  441,  449. 


INDEX.  557 

COMMISSIONER  OF  DEEDS. 

Power  of  governor  to  remove,  and  how  exercised,  70. 

COMMISSIONERS  OF  COUNTY.     See  Coukty  Commissionebs. 
COJIMISSIONERS  OF  PRINTING.     See  PtiBwc  PHnsTTiNO. 

May  call  for  new  bids  when  bidders  combine  to  prevent  competition  and  force  letting 
at  maximum  rates,  434. 

COMMISSION  OF  APPRAISAL. 

Authority  of,  under  award  of  state  prison  commission,  478. 
CONSTITUTION. 

Adopts  office  of  judge  of  probate  of  the  territory,  4. 

By  adopting  territorial  laws,  constituted  federal  or  territorial  offices  stale  offices,  6,  7. 

Construction  of  section  9,  art.  4,  relating  to  members  of  legislature  as  to  being  eligi- 
ble to  other  office,  6,  146,  277,  407.  "  ° 

Prohibition  as  to  holding  office  created  while  member  of  legislature,  277-279. 

Infringed  by  exemption  of  railroad  lands  from  taxation,  199.     See  2i2. 

Infringed  liy  law  prohibiting  election  of  county  commissioner,  etc.,  to  office  of  county 
treasurer,  160,  412. 

Permits  any  one  entitled  to  vote  to  hold  any  elective  office,  except,  etc.,  548,  412. 

Prohibits  laws  authorizing  bonds  of  municipalities  in  aid  of  flouring-mill,  270,  489. 

Provision  as  to  apportionment  of  legislative  districts  discussed,  319. 

Prohibition  as  to  length  of  legislative  sessions  does  not  apply  to  senate  where  organ- 
ized as  court  of  impeachment,  274. 

Prohibits  extra  compensation  to  members  of  legislature  during  vacation,  5. 

Prohibits  paying  money  out  of  state  treasury  without  an  appropriation,  7. 

CONSTITUTIONAL  AMENDMENT. 

Relating  to  incorporation  of  towns  and  villages  by  special  act,  construed,  525,  526. 
Of  1883,  as  to  official  year— effect  on  terms  of  office  and  salaries,  546,  547,  551.     See 
18  N.  W.  Rep.  316. 

CONSTITUTIONALITY  OF  LAWS.     See  Constitution. 

Acts  broader  than  title,  containing  more  than  one  subject,  may  stand  as  to  part  prop- 
erly expressed  in  title,  282. 

A  beneficiary  cannot  accept  beneficial  part  of  an  act  and  reject  the  rest,  282. 

Not  a  question  to  be  reviewed  by  the  executive,  where  passed  upon  and  decided  by 
his  predecessor,  258. 

Where  properly  passed  and  approved,  is  a  question  for  courts,  not  execuiive  officers, 
121,  249,  269,  539. 

CORONER. 

Fees  of,  to  be  audited  by  county  board,  469. 

CORONER'S  INQUEST. 

Jurors  at,  not  entitled  to  mileage,  469. 

No  "  expert  fee  *  can  be  allowed  except  to  a  physician  called  to  make  post  mortem  ex- 
amination— he  to  be  allowed  six  dollars  per  diem  and  mileage,  469. 
But  county  board  may  allow  more,  530. 

CORPORATIONS.     See  Constitution;  Fobbign  CoEroBATioNs. 

Capital  stock  of,  may  be  taxed  in  one  state  and  shares  in  another,  208. 

Creation  of,  by  special  act,  prohibited — prohibition,  when  applicable,  218. 

Cannot  be  created  by  altering  old  charter,  153. 

How  far  charters  of,  can  be  amended  so  as  not  to  be  creating  new  corporation,  190, 

198. 
As  to  incorporating  villages,  etc.,  by  special  act,  see  525,  526. 

COSTS. 

In  criminal  cases,  before  justice  of  peace,  are  to  be  presented  to  county  by  verified  bill 

of  party  claiming  the  fees,  384. 
In  criminal  cases,  when  a  county  charge,  168. 
In  district  court  complainant  cannot  be  required  to  pay,  168. 

COUNTY.     See  County  Commissionbeb ;  School- Districts;  Taxes. 

1.  Establishment.  3.  Redistricting. 

2.  Organization.  4.  Claims  against. 

1.  Establishment. 
Constitutional  provisions  regarding,  are  mandatory,  26. 
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CO  UNTY— Continued. 

Belongs  entirely  to  legislature,  415. 

Boundaries  of  unorganized,  may  be  clianged  without  vote  of  people,  233. 

When  organized,  requires  majority  vote  of  each  county  affected  by  change,  45,  59. 

Unorganized,  is  not  entitled  to  county  officers  except  county  commissioners,  415. 

See  231. 
Unorganized,  where  returns  of  elections  of,  to  be  made,  380. 
Cannot  collect  taxes  when  not  duly  organized  by  legislature,  521.     See  136. 

2.  Organization. 
Can  be  done  only  by  legislative  act,  415. 
If  organized,  is  entitled  to  elect  a  county  attorney,  442. 
Where  one  organized,  is  attached  to  another  for  judicial  purposes,  justice  of  peace 

of  latter  has  no  jurisdiction  in  former,  262.  :j 

Respective  rights  and  liabilities,  where'attached,  and  when  detached  from  each  otherj 

134. 
Suspension  of,  by  reason  of  Indian  war,  does  not  release  new  from  debts  of  old,  236. 


3. 
Does  not  ipso  faelo  legislate  commissioners  out  of  office,  but  may  shorten  the  term 

of  some,  466. 
When  to  be  redistricted,  441. 

Where  no  increase  in  districts,  it  only  vacates  seats  of  commissioners  ceasing  to  be 
'  inhabitants  of  districts  for  which  elected,  480. 

When  redistricted,  there  must  be  an  entire  new  board  elected,  262,  265,  334. 

4.  Claims  against. 

Acceptance  of  part  of  claim  allowed  against,  no  bar  to  suit  for  balance,  24. 

What  classes  of,  are  to  be  audited  by  county  board,  376,  381,  384. 

Attached  county  should  pay  bill  of  sheriff  for  board,  etc.,  of  prisoner  who  is  sent 
therefrom,  327. 

Claim  of  one  against  another  for  support  of  a  pauper  not  valid  unless  latter  had  a  le- 
gal settlement  in  debtor  county,  479. 

Liable  for  care  by  city  of  small-pox  patient  when  a  pauper,  493. 

May  be  compelled  to  pay  salary  of  county  treasurer  twice  in  same  year,  how,  420. 

Not  liable  for  salaries  of  persons  who  pretended  to  act  as  county  officers  when  county 
was  unorganized,  495,  496. 

Not  liable  for  witness  fees  to  defendant's  witnesses  in  justice  court,  492,  501. 

Should  furnish  fuel  to  jailer  for  cooking,  etc.,  235. 

And  must  pay  for  bedding,  change  of  clothing,  etc. ,  for  prisoners,  where  furnished  by 
sheriff,  on  neglect  of  county  commissioners  to  provide  same,  649. 

When  costs  in  criminal  cases  chargeable  against,  168,  384. 

COUNTY  ATTORNEY.     See  Incompatible  Offices,  310,  365,  521. 

1.  Tenure  of  his  offlce.  3.  Compensation. 

2.  Duties  in  general.  , 

1.  Tenure  of  office. 
Elected  to  fill  vacancy,  holds  for  unexpired  term  of  predecessor,  475. 
Does  not  vacate  office  by  enlistment  in  United  States  army,  97,  101. 
May  also  hold  office  of  county  superintendent,  521. 
Every  organized  county  is  entitled  to  elect  one,  442. 
Cannot  delegate  duties  of  office  to  another,  101. 

2.  Duties  in  general. 
Required  to  appear  in  criminal  cases  before  justice  of  the  peace,  159. 
Would  be  improper  and  illegal  for,  to  appear  for  defendant  in  any  criminal  case,  159. 
Dutj'  as  regards  justice  courts,  140. 
Duty  as  to  lands  of  state,  352,  353. 

Duty  of,  in  case  of  allowance  and  payment  of  an  illegal  claim  against  county,  472. 
Duty  to  advise  county  officers,  398. 
Duty  to  attend  to  taking  depositions  in  suits  where  county  is  a  party,  whether  in  or 

out  of  state ;  but  it  is  not  his  official  duty  to  secure  title  to  site  for  court-house 

unless  suit  is  brought,  482. 
Duty  to  appear  in  tax  cases  on  appeal  to  supreme  court  where  county  is  a  party,  617. 
Not  his  official  duty  to  advise  school -district  officers,  and  entitled  to  fees  therefor,  468. 
No  appeal  from  decision  of,  to  the  attorney  general,  516. 
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3.  Oompensation. 
County  commissioners  may  reduce  salary  at  any  time,  100.     Contra  232 
When  loses  salary  if  absent,  137. 
No  right  to  charge  fees  for  advice  or  services  in  criminal  cases,  159. 

COUNTY  AUDITOR.    See  Taxes. 

1.  Powers  and  duties. 

2.  Salary  and  derk  hire. 

1.  Powers  and  duties. 
Need  not  certify  "taxes  paid"  on  patents  from  United  States,  866. 
Nor  on  deeds  which  recite  that  they  are  made  merely  to  correct  some  error  366 
Duty  m  general  regarding  making  certificate  of  "  taxes  paid  "  on  deeds,  etc.,  491. 
If  he  makes  certificate  of  "  taxes  paid,"  when  tax  is  due,  he  is  liable  to  party  iniured 

thereby— such  eertlficate  does  not  discharge  tax,  347,  350. 
To  use  judgment  as  to  whether  transfer  on  his  books  is  necessary  for  purposes  of  tax- 
ation, 312. 
Must  follow  directions  of  state  auditor  as  to  tax  matters,  479. 

No  authority  to  enter  abatement  of  taxes  made  by  countv  commissioners  alone,  463. 
Must  allow  redemption,  though  sales  for  a  year  or  years  long  previously  made  may 

have  become  absolute  in  purchaser,  362. 
Duty  as  to  designation  of  paper  in  which  tax-list  to  be  published— form  to  use,  563. 
Cannot  extend  the  one-mill  school  tax  on  the  tax-list  unless  levied  by  county  com- 
missioners, 483. 
No  power  to  declare  sale  under  chapter  135,  Laws  1881,  (forfeited  sale,)  void,  493. 
No  authority  to  draw  orders  to  pay  over  to  owner  of  land  sold  for  taxes  at  forfeited 

sale  in  1881  the  excess  paid  at  sale,  488. 
Not  to  decide  contest  of  office  of  school-district  treasurer,  409. 
Cannot  safely  refuse  to  issue  warrants  on  claims  duly  allowed  by  county  board  for 

county  buildings,  421. 
To  keep  books  on  system  prescribed  by  public  examiner,  546. 
Cannot  be  also  clerk  of  court,  350. 
Must  keep  his  office  at  the  county  seat,  458. 

Appointment  of,  on  resignation  of  predecessor  who  qualifies  his  resignation,  253. 
Deputy  of,  cannot  sign  orders  or  papers  after  revocation  of  appointment,  481. 
Effect  of  constitutional  amendment  of  1883  on  term  and  salary,  546,  547,  551.     See  18 

N.  W.  Rep.  316. 

2.  Saiary  and  clerk  hire. 
Basis  of  his  salary  fixed  on  March  1,  on  valuation  of  preceding  year,  and  cannot  be 

changed  during  year,  325. 
Not  entitled  to  fees  or  compensation  for  making  financial  statement,  201. 
Salary  of,  when  one  or  more  counties  are  attached  for  record  and  judicial  purposes, 

to  be  computed  on  the  combined  value  of  all  the  counties,  399. 
Salary  and  clerk  hire  of,  in  1875 — no  clerk  hire  goes  to,  315. 
Salary  covers  every  duty  or  service  done  in  line  of  official  duty — fees  and  percentages 

in  excess  to  be  covered  into  the  treasurj',  396. 
Law  allows  him  fees  for  acting  on  county  canvassing  board  and  on  board  of  audit, 

but  must  pay  excess  of  fees  over  salary  into  county  fund,  385. 
Pay  of  person  appointed  to  act  in  place  of,  during  sickness,  should  be  deducted  from 

auditor's  salary,  380. 
Salary  of,  to  be  computed  by  county  board,  381. 
Not  entitled  to  oompensation  other  than  salary  for  services  on  board  of  equalization, 

396,  397. 
Not  liable  to  pay  United  States  duty  imposed  on  tax  sales,  or  to  affix  United  States 

revenue  stamps  to  certificates,  104. 
Clerk  hire  of,  can  only  be  drawn  for  actual  services  of  clerk,  489. 
Rule  of  computation  of  salary  in  counties  with  valuation  less  than  $1,500,000,  same 

as  when  it  exceeds  that  sum,  462. 
COUNTY  BONDS.     See  Oountt  Commissioners. 
Judgment  on,  how  enforced  or  collected,  133. 
May  be  issued  by  board  to  build  court-house  and  jail  without  vote  of  the  people — 

manner  of  providing  for  payment  of  interest  and  principal,  385.     Bee  464,  as  to 

orders. 
Special  law  relating  to,  construed  with  reference  to  vote  of  people  for  issuance  and 

notice  of  vote,  S17. 
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COUNTY  BUILDINGS.     See  County  Commissioners,  385,  464. 
Power  of  board  to  contract  for,  without  vote  of  people,  421. 

COUNTY  BUSINESS. 

Term  includes  services  of  oounty  commissioners  while  acting  as  a  board  of  equaliza- 
tion, 436,  437. 

COUNTY  COMMISSIONERS.    See  Incompatible  Offices  ;  School-Disteicts ;  Taxes. 

1.  Rigid  to  hold,  and  term  of  office.  3.  Compensation. 

2.  Powers  and  duties. 

1.  Right  to  hold,  and  term  of  office. 

Any  elector  entitled  to  vote  can  hold  office  of,  548. 

May  be  elected  to  office  of  county  treasurer,  160. 

But  cannot  hold  both  offices  at  the  same  time,  nor  that  of  deputy  treasurer,  455. 

Cannot  be  overseer  of  the  poor,  or  receive  pay  as  sucli — cannot  appoint  themselves  to 

offices,  508.  ' 

Terms  may  be  shortened  by  redistricting  county,  as  entire  new  board  must  be  elected 

at  next  election,  466. 
May  legislate  themselves  out  of  office  by  redistricting  county,  439,  334. 
Effect  of  removal  from  county,  280. 

May  be  appointed  or  elected  in  unorganized  counties,  177,  415,  450. 
Where  petition  to  governor  for  appointment  does  not  show  a  vacancy  exists,  there  is 

no  authority  for  appointment,  96. 
Term  of  office  of,  begins  January  1st  after  their  election,  443. 
Appointed  to  fill  vacancy  holds  till  next  election,  and  until  successor  is  elected  and 

qualified,  522. 
If  elected,  till  term  of  one  creating  vacancy  expires,  and  until  successor  elected  and 

qualified,  312,  399. 
Elected  in  1SS3,  holds  until  successor  elected  and  qualified — term  should  be  fixed  in 

harmony  with  the  conslitutional  amendment  of  1883,  552. 

2.  Powers  and  duties. 

Can  act  only  as  a  board  when  in  session,  496. 

Must  hold  their  meetings  at  the  county  seat  to  be  legal,  458. 

Duty  of,  to  examine  county  treasurer's  and  auditor's  offices,  boobs,  etc.,  semi-an- 
nually, 493. 

Power  and  duty  of,  in  reference  to  bonds  of  county  treasurer,  523. 

It  is  optional  and  discretionary  with,  as  to  issuance  of  license  to  sell  liquor,  unless 
vote  in  town  is  against  license,  550,  315. 

May  rescind  any  action  which  does  not  affect  rights  of  third  persons,  348. 

Committee  constituting  majority — jDower  of,  349. 

Committee  of — majority  of,  must  concur  in  report  to  justify  action  oa,  492. 

No  power  to  divide  county  into  towns  which  contain  less  than  100  inhabitants,  23. 

Nor  to  organize  two  full  townships  or  more,  having  each  100  or  more  inhabitants, 
into  one  town,  438. 

No  power  over  school  fund.s — cannot  direct  auditor  as  to  apportionment  of,  110. 

No  jurisdiction  to  divide  school-districts  where  petition  contains  majoi-ity  of  part  to 
be  .set  off  only — must  be  majority  of  entire  territory,  101,  130. 

No  jurisdiction  over  independent  school-districts,  371. 

Jurisdiction  as  to  dividing  and  annexing  parts  of  school-districts,  290. 

Cannot  legally  appoint  county  superintendent  on  promise  to  take  less  than  salary 
fixed  by  law,  329.  ' 

Power  to  contract  for  county  buildings  without  vote  authorizing  it,  421. 

Have  power  to  issue  bonds  to  build  court-house  and  jail— sinking  fund  for,  how  pro- 
vided, 385.  6  .  i- 

Power  to  issue  oounty  orders  for  building  jail,  464. 

Validity  of  orders  or  other  evidences  of  indebtedness  issued  by,  may  be  inquired  into. 

Cannot  allow  and  direct  payment  of  prospective  claims  against  county,  345,  346. 

Mandamus  lies  against,  to  compel  levy  of  tax  to  pay  judgements,  133. 

To  allow  a  reasonable  sum  for  rent,  etc.,  of  county  offices,  to  officers  who  have  kept 

theirs  at  their  residences,  440. 
No  right  to  review,  reopen,  or  reconsider  claim  or  bill  passed  upon  by  a  preceding 

board— party  must  appeal,  329. 
No  power  to  allow  and  make  valid,  claims  for  salaries  of  pretended  county  officers, 

495,  496. 


INDEX.  56,1 

COUNTT  COMMISSIONERS— Continued. 

Cannot  legally  order  auditor  to  withhold  salary  of  an  officer  for  failure  to  perform 

duties,  472.  ' 

No  authority  to  give  prefeience  to  creditors,  236. 
Power  of,  in  relation  to  bounties  to  soldiers,  etc.,  219. 
Duty  to  make  and  publish  annual  statement  of  accounts,  whether  proceedings  were 

published  as  meetings  occurred  or  not,  453. 
Duty  of,  to  redistrict  county  when  it  has  requisite  number  of  voters,  441. 
Have  authority  to  levy  a  general  county  road  tax,  to  be  collected  as  any  other  county 

tax,  326,  328.  ^ 

No  authority  to  abate  taxes,  only  to  recommend  it  to  state  auditor,  463,  467. 
May  allow  physician  more  than  six  dollars  for  post  mortem  examination,  530. 
Can  provide  for  purchase  of  a  poor  farm  at  a  regular  meeting  onlv,  but  time  and 

manner  of  payment  is  discretionary,  535. 
No  power  to  direct  treasurer  as  to  preference  in  payment  of  county  orders— statute 

makes  presentation  the  rule,  474. 
No  power  to  fix  salary  of  judge  of  probate,  520. 
No  power  to  revoke  authority  to  appoint  short- hand  reporter  after  appointment  made, 

Liable  to  indictment  for  willful  neglect  of  duty,  549. 
Cannot  appoint  county  officers  in  unorganized  counties,  415. 
Or  organize  towns  or  school-districts  therein,  4.'50. 

3. 


Not  to  receive  pay  for  more  than  25  days  in  one  year,  458,  464. 

Compensation  and  mileage  of — how  limited  under  amendment  of  1873,  387. 

Not  entitled  to  pay  for  their  services  as  board  of  equalization  beyond  limit  fixed  for 
general  services,  436,  437. 

Act  of  1881  relating  to,  applies  to  that  official  year,  473. 

It  is  only  when  a  commissioner  is  employed  in  the  busine.ss  of  the  county  that  he  can 
receive  pay,  473. 

Ten  days'  pay  and  mileage  for  one  session  to  be  allowed  under  law  of  1881  for  serv- 
ices as  members  of  board  of  equalization,  and  not  to  come  out  of  pay  allowed  as 
commissioners,  492. 

Cannot  receive  extra  pay  as  a  bridge  committee—  audito"r  liable  for  signing  order 
therefor,  471. 

Mileage  of,  amount  entitled  to,  is  distinct  from  per  diem,  468. 

Pay  of — cannot  secure  per  diem  while  traveling  to  or  from  the  count)'  seat,  462. 

Claim  for,  must  be' earned,  itemized,  and  allowed  as  other  claims,  499. 

Bills  for  their  services  have  no  preference  over  other  bills,  and  30  days  must  expire 
before  paj'ment,  473. 

Chairman  not  entitled  to  mileage  for  going  to  county  seat  simply  to  sign  orders,  530. 

Mileage  of,  computed  on  miles  necessarily  traveled,  5.30. 

Chairman  of,  allowed  pay  as  member  of  board  of  auditors  same  as  other  members 
thereof,  492. 

Pay  of,  in  Blue  Earth  county,  under  General  and  Special  Laws  cited,  401. 

Of  Winona  county — pay  and  mileage  of,  under  Special  Laws,  468. 
COUNTY  DEPOSITORY.     See  Bahks  and  Banking;  Deposit  of  Public  Fdnds. 

Banks  not  assessed  for  "  capital  stock,"  by  that  name,  but  for  money  and  credits,  may 
become,  332,  346. 
COUNTY  FUNDS.     See  Banks  and  Banking;  Deposit  of  County  Funds. 

Can  be  deposited  outside  of  county  in  certain  cases,  415. 

All  funds  in  county  treasury  are,  so  far  as  treasurer's  or  depositary's  liability  is  con- 
cerned, 395. 

Loaning  out,  is  embezzlement  on  part  of  county  treasurer — if  he  receives  interest  on 
such  loan  it  belongs  to  county,  379. 

What  consitutes  a  loan  of — instances,  386. 
COUNTY  LINES.     See  County  Seat. 

A  law  changing,  requires  majority  vote  at  a  general  election  of  each  organized  county 
affected  by  change,  26,  45,  59. 

COUNTY  OFFICERS.     See  Incompatible  Offices;  Term  of  Office. 

All  except  judge  of  probate  and  clerk  of  court  under  control  of  legislature.as  to  term 

of  office,  233. 
And  when  elected  to  fill  vacancy,  hold  balance  of  unexpired  term  of  predecessor  only, 
477,  479,  484. 
36 
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Where  appointed  on  organization  of  county,  to  hold  until  the  next  general  election, 
their  successors  should  qualify  immediately  after  election,  518. 

Cannot  collect  rent  of  office,  in  certain  cases  where  board  neglect  to  provide  offices- 
duty  of  board  as  to  furnishing,  416. 

Court  commissioner  not  one  whom  board  must  furnish  office  for,  494. 

Of  Ramsey  county,  to  make  monthly  and  annual  reports  of  fees,  etc. — how  to  be 
made  up,  458. 

COUNTY  OFFICES. 

When  there  is  a  vacancy  in  all  at  same  time,  how  to  be  filled,  73. 

When  duty  of  county  board  to  provide  offices  for  county  officers,  416,  494. 

POUJNTY  ORDERS. 

Receivable  for  county  taxes  without  regard  to  order  of  presentation,  311,  356. 

Cannot  be  paid  to  towns  for  town  taxes,  68. 

Cannot  be  received  in  payment  of  fines  and  forfeitures,  170. 

Can  be  taken  in  redemption  of  land  sold  for  taxes  and  bid  off  by  counties,  35.     Oon- 

tra,  51. 
To  be  paid  in  the  order  of  presentation,  as  per  record  of  treasurer,  474. 
Draw  interest  after  demand  at  7  per  cent.,  153,  311,  402,  423. 
Ordinary  demand  orders  cannot  be  made  to  draw  10  per  cent,  by  a  general  resolution 

of  board,  402.  ' 

County  commissioners  may  issue,  to  limit  allowed  by  few,  for  building  a  jail  without 

vote  of  people,  464. 
Cannot  be  issued  on  estimates  of  building  committee  under  a  building  contract  with 

contractors,  345,  346. 
May  be  signed  by  chairman  of  board  any  time  after  allowance  by  board,  whether  m 

session  or  not,  498. 

COUNTY  PRINTING. 

Except  as  to  tax-lists  and  noti«es,  and  the  laws,  may  be  let  to  paper  without  reference 
to  its  age  in  county,  492. 

COUNTY  RECORDS. 

Where  all  destroyed,  cannot  collect  the  taxes,  but  may  extend  them  next  year  same 
as  if  omitted,  137. 

COUNTY  ROADS.     See  Roads. 

County,  not  town,  is  liable  for  damages  by  laying  out  or  altering,  478. 
Appropriations  for,  are  made  from  the  county  general  fund,  387. 
County  board  to  assess  the  damages,  and  to  be  paid  by  an  order  signed  by  chairman 
and  auditor — the  assessment  amounts  to  an  allowance,  512. 

COUNTY  SEAT.     See  CotJiirTT  Lines. 

Cannot  be  changed,  after  once  located,  without  special  act,  which  must  be  submitted 

and  adopted  by  vote  of  majority  of  electors  of  county  at  a  general  election,  431, 

537. 
In  voting  for  removal  of,  but  one  place  should  be  voted  for,  20. 
Laws  changing,  not  to  be  read  literally,  but  as  intended,  131. 
Whore  it  is  located  pending  a  contested  vote  for  removal,  490. 
Meetings  of  board  at  any  other  point,  except  in  emergency,  are  not  legal,  457. 
Of  Marshall  county — when  and  how  located  at  Warren — no  authority  for  removal  to 

Argyle,  485. 

COUNTY  SUPERINTENDENT.     See  School- Districts;  Incompatible  Offices. 

Commencement  of  term  in  1883  not  affected  by  constitutional  amendment  which  took 
effect  in  1884,  546. 

When  office  was  made  elective  throughout  state — term  commences  first  Monday  in 
December  after  election,  444. 

Office  of,  pertains  solely  to  the  management  of  public  schools,  and  women  may  hold 
It,  487,  299.     Contra,  390. 

Women  may  hold  office  of,  if  it  is  not  an  elective  one,  299. 

Women  cannot  vote  for,  541,  345. 

Appointment  of,  under  law  relating  thereto,  248. 

Qualifications  necessary  under  such  law,  281. 

Law  relating  to,  could  not  be  changed  by  county  commissioners,  though  they  were  to 
adopt  it  in  first  instance,  209. 

Compensation  of  one  holding  over  after  repeal  of  law  relating  to  appointment  is  gov- 
erned by  new  act  fixing  amount,  303. 
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Salary  of,  fixed  by  county  commissioners  within  certain  limits— not  to  be  less  than 

$10  for  each  organized  district  in  county,  495. 
District  in  two  counties  to  be  counted  in  county  where  school-house  is,  495. 
When  he  revokes  teacher's  certificate,  should  specify  in  his  statement  filed  with  clerk 

the  ground  of  revocation,  513. 
May  also  hold  office  of  county  attorney,  521. 
Cannot  also  hold  office  of  county  auditor,  418. 
Cannot  revoke  teacheis'  certificates  arbitrarily  and  without  cause— causes  for  which 

he  may  revoke,  509. 

COUNTY  SURVEYORS. 

Fees  of,  for  surveying  school  lands  for  state,  same  as  for  persons,  88. 

COUNTY  TREASURER.    See  Taxes;  ScHooL-DisTKiar ;  Bonds;  Deposit  of  Pcplic 

1.  Tej-m  and  quaUfioation.  3.  Compensation. 

2.  Powers,  duties,  and  liabilities. 

1.   Term  and  qualification. 
Effect  of  constitutional  amendment  of  1883  on  term  and  salary,  546,  547,  551. 
Elected  to  fill  vacancy,  holds  only  for  unexpired  term,  and  until  successor  elected  and 

qualified— bond  not  good  for  longer  time,  484. 
County  commissioner  is  elegible  to  office  of,  168,  412. 
But  cannot  hold  both  offices  at  same  time  by  himself  or  deputy,  455. 
Where  bond,  though  defective,  is  filed  by,  in  time,  no  vacancy  is  created,  63,  67. 
Failure  to  file  an  additional  bond  when  required,  within  10  days  after  notice,  creates 

vacancy  in  office  of — when  board  not  in  session  should  file  It  with  county  auditor, 

who  is  clerk,  394.     [See  State  v.  Sanderson,  26  Minn.  333.] 

2.  Powers,  duties,  and  liabilities. 

Duty  as  to  receiving  town  and  school  orders  paid  in  on  taxes,  416. 

Duty  as  to  payment  of  money  due  to  school-districts— must  have  certificate  of  ex- 
clusive use  of  state  text-books,  411,  432. 

Cannot  lawfully  cash  town  and  school-district  orders  drawn  by  their  treasurers,  but 
only  orders  of  county  auditor  drawn  in  their  favor,  357. 

May  receive  town  orders  in  payment  of  taxes — when,  358. 

Should  not  refuse  to  pay  order  of  county  auditor  given  school-district  treasurer  be- 
cause of  controversy  over  latter's  right  to  the  office,  409. 

No  right  to  deal  in  school  orders  or  redeem  them,  instead  of  paying  over  funds,  267. 

To  keep  books  on  system  prescribed  by  public  examiner,  546. 

Duty  of,  as  to  collection  of  personal  property  taxes,  572. 

Cannot  legally  agree  to  postpone  collection  of  personal  property  tax  until  after  June 
1st,  538. 

What  property  to  take  by  distress  for  taxes — nothing  exempt,  438. 

If,  after  return  of  delinquent  list,  he  learns  of  property,  he  should  take  it,  438. 

What  evidence  of  authority  his  deputy  must  have  to  collect  taxes  by  distress  or  other- 
wise, 438. 

What  degree  of  search  for  property  to  be  made  by,  438. 

In  collecting  personal  property  taxes,  cannot  take  property  sold  to  bona  fide  purchaser 
after  its,  assessment  for  tax  against  it,  533. 

Where  no  banks  or  bankers  are  in  county,  he  may  select  his  own  place  of  deposit  in 
or  out  of  county,  411. 

Should  decline  to  deposit  funds  with  depositary  who  has  not  fully  complied  with  law 
by  giving  bond,  etc., ^5. 

Where  no  depositary  is  designated,  is  responsible  for  all  public  funds,  where  desig- 
nated is  responsible  for  deposits  in  excess  of  bank's  assessed  capital  stock,  427, 430. 

Manner  of  examining  accounts  of,  by  auditing  board — depositing  in  bank  in  individ- 
ual and  official  name — liability  for  funds  not  in  designated  banks,  365. 

No  right  to  loan  out  county  funds  with  or  without  interest,  and  is  liable  to  criminal 
prosecution  therefor — also  to  civil  action — if  he  receives  interest  it  belongs  to 
county,  379. 

What  amounts  to  loan — instances,  386. 

No  authority  to  pay  order  signed  by  deputy  county  auditor  after  notice  of  revocation 
of  his  appointment,  481. 

May  pay  in  legal  tender,  but  no  right  to  speculate  in  county  money,  i.  e.,  gold,  101. 
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COUNTY  TREASURER— Continued. 

When  enjoined  by  court  having  jurisdiction,  the  injunction  is  justification  for  non- 
action, 109. 

Not  warranted  in  paying  an  order  illegal  on  its  face,  472. 

Responsible  for  amount  shown  by  receipts  given  for  payment  of  taxes,  which  receipts 
are  conclusive  against  him,  343. 

Liability  for  money  stolen  from  safe,  and  for  mixing  his  own  with  county  funds,  222. 

Bond  of,  duty  of  county  commissioners  in  reference  to,  generally,  523. 

Bond  of,  is  security  for  all  taxes,  town  as  well  as  county,  68. 


3. 

Fixed  by  section  172,  c.  8,  Gen.  St.  1878,  and  is  in  full  for  all  services,  438. 

Not  entitled  to  percentage  on  moneys  collected  and  paid  him  by  town  treasurer,  85. 

Fees  of,  not  affected  by  collection  of  war  tax,  98, 

May  retain  his  fees  out  of  town  or  district  funds  on  settlement  with  them,  113,  118. 

May  compute  commissions  on  receipts  when  received,  and   without  reference  to 

amount  received  during  same  term  by  his  predecessor,  221,  420,  552. 
Not  entitled  to  pay  for  expenses  while  away  from  county  seat  collecting  taxes,  381, 

400,  48S. 
Fees  of,  where  distress  is  levied  for  taxes,  same  as  constable  fees — none  allowed  un- 
less levy  is  made — oountj-  not  liable  for  them,  438. 
Not  entitled  to  percentage  on  amount  retained  from  school-districts  to  pay  for  school 

books  ordered,  486. 
Not  entitled  to  percentage  on  school  funds  received,  in  addition  to  his  salary,  629. 
Salarv  of,  in  counties  where  valuation  is  between  six  and  eight  millions,  limited  to 

$2,000,  445. 
See  supreme  court  case  cited  conlra,AAQ. 
Where  salary  tixed  by  special  law  at  certain  sum,  cannot  receive  a  full  year's  salary 

where  term  is  ciit  short  by  constitutional  amendment,  548.     Affirmed,  18  N.  W. 

Rep.  316.  ' 

COURT  COMMISSIONER.     See  Makriagb. 

Not  entitled  to  office  furnished  at  county  expense,  494. 

DEBT.     See  State  Railroad  Bonds. 
No  imprisonment  for  in  this  state,  444. 
Limit  of  state  debt,  143,  271. 

DEPOSIT  OF  PUBLIC  FUNDS.  See  Banks  and  Banking;  County  Treasubeb. 
County  treasurer  only  required  to  deposit  in  bank  when  designated  by  board,  471. 
If  depository  law  is  fully  complied  with,  treasurer  is  not  liable,  otherwise  he  is  for  all 

public  funds,  445. 
Treasurer  depositing  in  bank  in  excess  of  bank's  assessed  capital  stock,  such  excess 

is  at  his  risk,  427,  430,  497. 
Where  no  depository  lawfully  designated,  is  liable  for  all  funds,  430,  445. 
When  no  bank  or  banker  in  county,  depository  law  not  applicable,  and  board  cannot 

designate  other  parties,  but  treasurer  may  select  depository,  411. 
Board  of  audit  may  entertain  proposals  from  banks  outside' of  county  if  public  inter- 
ests require  it,  415. 
May  be  made  in  bank  which  is  not  assessed  for  "  capital  stock  "  by  that  name,  but 

for  money  and  credits,  332,  346.     See  427,  430,  445,  497. 
Capital  stock  of  depository  delined — excludes  real  estate,  497. 
Commissioners  for,  have  discretion  to  designate  depositories  at  any  time  they  may  see 

fit  to  invite  proposals,  298.  "  , 

Chairman  of  board  may  be  depositary  if  he  is  a  banker  or  owns  a  bank,  455. 
When  bank  becomes  defunct  by  death  of  owner  or  otherwise,  a  new  depository  is  to 

be  designated,  493.  . 

Rule  as  to  computation  of  interest  on  monthly  balances,  422. 

DEPOSIT  OF  STATE  FUNDS. 

State  treasurer  not  limited  to  state  and  national  banks,  but  may  select  private  banks, 
398. 

Form  of  bond  given,  291. 

Bonds  of  depositaries,  when  new,  to  be  given — penalty — effect  of  change  of  rate  of 
interest  by  oral  agreement — authority  of  examiner  and  board  as  to  rejection- 
statute  defective,  511. 
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DEPUTY  AUDITORS. 

May  execute  tax  deeds  or  other  instruments  which  auditor  could,  125. 

DESKKTERS. 

Persons  ileeing  from  draft  or  deserting  canoot  be  disfranchised  by  proclamation  of 
the  president,  nor  by  act  of  congress,  211,  ■224. 

DETECTIVES. 

Governor  no  power  to  appoint,  as  there  is  no  such  office,  443. 

DISTRICT  COURT.     See  Clbkk  of. 

Authority  to  appoint  a  short-hand  reporter  of,  cannot  be  revoked  by  county  commis- 
sioners after  appointment  by  judge,  406. 

DOG  LICENSE  LAW. 

How  viola. ions  of,  to  be  prosecuted,  124. 

Repeal  of,  did  not  affect  money  paid  in  treasury  on  account  of,  and  town  could  not 
vote  to  refund  it  to  parties  paying,  533. 

DRAFT. 

Clergymen  subject  to,  under  law  of  1862,  85. 
Persons  fleeing  to  avoid,  cannot  be  disfranchised,  211. 

ELECTION  DISTRICTS. 

May  be  established  in  unorganized  counties  and  on  Indian  reservations  by  the  gov- 
ernor, 30. 

ELECTION  RETURNS. 

For  members  of  legislature,  to  be  sent  to  senior  county;  i.  e.,  coimty  having  oldest  or- 
ganization in  the  district,  516. 

Judges  of,  no  right  to  deputize  tliird  party  to  carry  returns,  and  such  person  is  not  en- 
titled to  any  compensation  from  county,  345. 

ELECTIONS.     See  VoTEns  and  Voting  ;  Women. 
Must  be  by  ballot,  except  as  to  town  officers,  352. 

Provisions  as  to  time  and  place  of  holding  are  mandatory,  and  must  be  strictly  pur- 
sued, 530. 
Not  invalid  for  non-observance  of  directory  provisions  of  law  regarding,  1S4. 
Votes  cast  for  ineligible  candidate  are  of  no  qffect,  and  election  fails,  330. 
Votes  given  to  candidate  on  his  pledge  to  donate  his  salary  are  void,  362. 
Votes  cast  at,  for  a  minor,  are  void,  379. 
Returns  of,  in  unorganized  counties — where  to' be  made,  330. 
To  be  held  biennially  in  even-numbered  years,  but  not  for  all  officers  in  1884,  551. 

ELECTIONS  IN  TOWNS.     See  Town  Meetings. 

To  be  held  at  usual  place  of  holding  town  meetings,  unless  changed  by  vote,  482. 

ELECTIVE  FRANCHISE.     See  County  Sufebintendent  ;  Women. 

Cannot  be  taken  away  by  presidential  proclamation  nor  act  of  congress,  211,  224. 

ELEVATORS.     See  Taxes  and  T.\xation. 

On  railroad  lands — whether  are  personal  or  real  property  is  a  question  of  fact,  318. 

ELIGIBILITY.     See  Office. 

Rule  as  to  votes  cast  for  ineligible  candidate  stated,  and  authorities  cited,  146,  277, 
407. 

EVIDENCE. 

No  distinction  between  that  of  negroes  and  white  persons  under  laws  of  this  state,  185. 

EXECUTIVE  OFFICERS. 

Nothing  to  do  with  consequences  or  constitutionality— to  administer  law  as  they  find 

it,  67,  121,  212,  269,  539. 
Not  required  to  pass  on  rights  of  parties,  e.  g.,  under  a  tax  deed,  102. 

EXECUTORS  AND  ADMINISTRATORS.     See  Administrators  of  Estates. 

Objection  to  certain  bill  regarding,  156. 
EXEMPTION  FROM  TAXATION.     See  Homestead  Lands  ;  Railroad  Lands  ;  Taxes. 

Of  railroad  lands  by  general  law  is  unconstitutional,  199.     See  242. 

EXEMPTION  OF  HOMESTEAD. 

Extends  to  process  or  execution  for  costs,  fines,  etc.,  in  criminal  cases,  171. 
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EXTRADITION  OF  FUGITIVES.    See  REQUismoNS. 

EXTRA  SESSION  OF  LEGISLATURE. 

Bond  to  pay  costs  of,  invalid  on  grounds  of  public  policy,  168. 

FEES  OF  COUNTY  OFFICERS. 

Where  precise  amount  is  not  fixed  by  law,  but  only  the  rate,  claims  for,  must  be 

presented  to  county  board,  376. 
Auditor's  salary  of  latter  class,  381. 
Of  register  of  deeds  for  entries  in  tract  index-book,  462. 
Of  sberifE,  on  returns  of  taxes  collected,  not  to  be  retained  out  of  collections  made,  but 

to  be  audited  under  law  of  1858,  4. 
Amount  allowed  on  returns  of  taxes  unpaid,  and  mileage,  under  law  of  1858,  6. 
Regarding  care,  etc.,  of  prisoners,  4.54. 
Of  county,  surveyor  for  surveying  school  lands,  88. 
Of  county  treasurer — war  tax  not  to  be  included  in  computing,  98. 
County  treasurer  not  entitled  to,  on  moneys  paid  him  by  town  treasurer,  85. 
Of  county  treasurer— may  be  retained  by  him  out' of  the  various  funds  collected  by 

him,  113. 
Of  town  treasurer— not  to  be  computed  on  moneys  received  from  predecessor,  523. 

FINANCIAL  STATEMENT. 

Where  to  be  published  "for  three  weeks,"  but  three  insertions  are  required  or  to  be 
paid  for,  255. 

FINES  AND  FORFEITURES. 

Cannot  be  paid  in  county  orders,  170. 

FISH-WAYS. 

Notice  by  commissioners  to  build — what  it  should  contain— how  served — who  by, 
373. 

FOREIGN  CORPORATIONS.     See  iNstrtiAUCBCoMPAHiBS. 

Veto  of  act  relating  to,  advised— should  not  be  permitted  to  hold  lands  in  perpetuity 
ad  libitum,  453. 

FREEHOLDERS.     See  School-Districts. 
Who  are — when  women  become,  345. 

FREIGHT  CHARGES  ON  RAILROADS.    See  Judicial  Power;  Railroads. 
Laws  of  1874  relating  to,  construed,  296. 
Legislative  control  over — how  reasonableness  of,  ascertained,  237. 

FUGITIVES  FROM  JUSTICE.     See  Requisitions. 

Cannot  be  extradited  when  serving  out  sentence  in  this  state,  unless  pardon  is  granted 
and  accepted,  421. 

GAMBLING. 

How  to  be  prosecuted  under  law  in  1863,  122. 

GARNISHMENT. 

Does  not  lie  against  public  officers,  160. 

GERMAN.     See  School-Districts. 

May  be  taught  in  schools  of  St.  Paul,  and  other  school-districts,  535. 

GOVERNOR.  See  Constitutionalitt  op  Laws;  Pardon;  Kailkoad  Lands;  Requi- 
sitions. 

When  veto  power  of,  should  be  used,  151. 

Appointing  power  of — implies  power  of  removal,  128. 

No  power  to  appoint  justice  of  the  peace,  177,  519. 

Power  as  to  appointment  of  officers  in  unorganized  counties,  177. 

Has  no  authority  to  create  new  offices,  as  by  appointing  special  detectives,  443. 

Cannot  grant  pardon  until  after  trial  and  conviction,  172. 

Temporary  absence  of,  not  such  vacancy  as  to  authorize  lieutenant  governor  to  exer- 
cise duties  of  the  office,  41,  79. 

Where  lieutenant  governor  acts  as,  should  be  paid,  79. 

May  also  hold  office  of  United  Slates  senator,  103,  108. 

No  authority  to  adjust  or  pay  claim  of  stat^  agent  for  collection  of  claim  against 
United  States  under  certain  legislative  resolution,  514. 
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GRAND  JURY. 

No  power  over  state  prison,  342. 

Cannot  be  reduced  in  number  by  legislative  act,  65. 

Duties  under  law  of  1863,  111. 

GRANTS  OE'  LAND.    See  Intebnal  Improvement  Grant;  Railroad  Lands. 

When  m  prasenti.  are  not  forfeited  until  so  declared  by  legislative  act  or  judicial  pro- 
ceedings, though  cause  of  forfeiture  may  exist.  328. 

GROSS  EARNINGS  TAX.    See  Railroad  Tax  on  Earnings;  Taxes  and  Taxation. 

Constitutionality,  policy,  and  history  of,  discussed,  199,  242. 

Provisions  for,  construed,  246,  254. 

For  the  purpose  of  computing,  all  the  branches  of  St.  Paul  &  Pacific  Railroad  treated 
as  one  road,  254. 

Percentage  of,  payable  by  the  Winona  &  St.  Peter  Railroad  Company  from  1865  to 
1873,  282. 

When  it  attached  on  Hastings  &  Dakota  Railroad,  336. 

When  it  attached  on  River  Division  Chicago,  Milwaukee  &  St.  Paul,  337. 

Southern  Minnesota  Railway  Extension  Company  Is  a  distinct  corporation,  and  may 
avail  itself  of  chapter  111,  Sp.  Laws  1873,  relating  to,  397. 

Union  Depot  Company  at  St.  Paul  liable  to  pay  on  moneys  paid  it  by  other  corpora- 
tions, (if  part  of  its  earnings,)  though  previously  taxed  in  their  hands,  513. 

HEALTH  OFFICERS.    See  Boards  op  Health. 

Duty  to  look  after  and  prosecute  offenses  against  the  public  health,  507. 

HIGH-SCHOOL  BOARD. 

Power  to  dispose  of,  to  schools  or  to  expenses,  the  unexpended  balance  of  appropria- 
tion remaining  at  end  of  school  year,  392. 

No  discretion  as  to  what  schools  shall  receive  state  aid  first — must  be  served  in  order 
of  application,  389. 

No  power  to  make  fund  appropriated  for  one  year  applicable  to  two  vears — to  divide 
it,  389. 

HIGH  SCHOOLS. 

Lessons  in  Greek  not  necessary  to  entitle  to  state  aid,  441. 

Not  entitled  to  state  aid  if  charge  for  instruction  is  made  to  non-resident  pupils,  931. 

HIGHWAYS.     See  Roads  and  Bbidsbs. 

HOMESTEAD.     Bee  Exemption. 

School  land  held  as  a,  cannot  be  sold  or  certificate  assigned  without  signature  of  wife, 

510. 

HOMESTEAD  LANDS.     See  Taxes  and  Taxation. 

Are  taxable  before  patented,  and  may  be  sold  for  taxes,  144. 

But  taxes  levied  on,  become  void  on  reversion  of  land  to  government,  217. 

Liable  to  taxation  after  patent  issues,  for  bonds  issued  previouslj'  thereto,  220. 

When  held  under  cash  entries,  or  after  proving  up,  are  taxable,  306. 

Otherwise  not — but  improvements  are  taxable,  306. 

Not  proved  up,  are  not  taxable  till  then,  364. 

Improvements  and  interest  of  holder  to  be  taxed  as  personal  property,  244. 

HOUSE  OF  REPRESENTATIVES.     See  Legislature  ;  Speaker  of  House,  480. 
Need  not  remain  in  session  during  impeachment  trials,  275. 
May  adjourn  to  day  certain,  but  cannot  convene  after  time  limited  for  session,  275. 

ILLUMINATING  OILS.     See  Oil. 

Statute  relating  to  inspection  of,  construed,  539,  548. 

IMPEACHMENT  TRIAL.     See  Senate. 

Not  necessary  for  house  to  remain  in  session  during,  275. 
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INCOMPATIBLE  OFFICES. 

1.  What  are  iacompatible  officii. 

2.  What  are  not. 

1.    What  are. 
County  attorney  and  deputy  county  treasurer,  365. 
County  attorney  and  judge  of  probate,  310. 
County  auditor  and  county  superintendent  of  schools,  468. 
County  auditor  and  clerli  of  court,  35U. 
County  commissioner  and  overseer  of  the  poor,  508. 
Clerliof  district  court  and  county  treasurer,  396. 
County  commissioner  and  deputy  county  treasurer,  455. 
County  auditor  and  county  treasui'er,  148. 
County  auditor  and  deputy  county  treasurer,  224. 
Sheriff,  or  deputy,  andrnotary  public,  340. 
Member  of  legislature  and  justice  of  tlie  peace,  295. 
Trustee  of  school-district  and  teacher,  486. 

■  2.   What  are  not. 
Justice  of  peace  and  count}'  attorney,  240. 
Governor  and  United  k>tatL's  senator,  103,  108. 
County  attorney  and  county  superintendent,  521. 
County  attorney  and  register  of  deeds,  310. 

Register  of  deeds,  clerk'of  district  court,  and  judge  of  probate,  214. 
What  constitutes  incompatibility,  350,  521. 

INDIAN  TRIBES. 

State  lavps  do  not  extend  to,  where  tribal  relations  are  maintained,  348. 

INELIGIBILITY.    See  Constitution;  Eligibility;  Office. 

Of  majoritj'  candidate  does  not  give  minority  one  the  right  to  office,  277. 

INFECTIOUS  DISEASE.     See  Boabds  of  Health;  School- Districts. 
Schools  may  be  closed  by  boards  of  health  where  prevailing,  564. 

INSANE,  HOSPITAL  FOR. 

Letting  work  on,  to  lowest  bidder — case  stated  and  discussed,  275. 

INSURANCE  COMMISSIONER. 

Appointment— term  of  office — failure  of  senate  concurrence  leaves  incumbent  hold- 
ing over,  331.  , 

INSURANCE  COJIPANIES.     See  Town  Insurance  Companies,  466,  427. 

Mutual  companies,  except  town  insurance  companies,  are  not  authorized  to  be  organ- 
ized in  this  state,  431. 

Application  of  certain  sections  of  General  Statutes  (1866)  to  home  companies,  238. 

Are  private  corporations — may  have  vested  rights — are  subject  to  legislative  regu- 
lation subject  to  such  rights,  289. 

■Change  in  law  does  not  affect  those  already  licensed  for  the  year,  226. 

Cannot  be  organized  under  law  relating  to  benevolent  societies,  287. 

Mutual  life  companies  defined — no  law  for  organization  of,  in  1874,  288,  289. 

Other  than  life,  fire,  and  marine,  organized  under  laws  of  foreign  government,  not 
entitled  to  do  business  here  without  deposit  in  this  state  of  $100,000,  or  certifleate 
of  such  deposit  in  state  where  organized,  485. 

What  constitutes  organization  of — certificate  of  deposit  and  of  right  to  do  business 
does  not,  485. 

INSURANCE  LAW. 

District  court  has  jurisdiction  under  act  of  1860,  184. 

INTEREST.     Bee  County  Orders,  402. 
When  payable  on  school  orders,  341. 

Due  on  sales  of  school  lauds,  cannot  be  reduced  as  to  past  sales,  524. 
Rule  of  computation  of,  on  monthly  balances  of  public  funds  on  deposit,  422. 
On  county  orders,  7  per  cent,  from  date  of  demand,  153,  423. 
On  state  debts  cannot  be  paid  or  allowed  unless  specially  authorized  by  law,  341. 
Not  chargeable  on  taxes  from  time  of  becoming  delinquent  to  date  of  sale,  472. 

INTERNAL  IMPROVEMENT  GRANT.     See  Grants  of  Land. 

Was  a  present  grant  of  a  floating  title,  which  becomes  fixed  only  on  survey  and  selec- 
tion ;  hence,  government  could  dispose  of  land  not  selected  by  making  subse- 
quent grants  to  railroads,  294. 
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INTOXICATING  LIQUORS.     See  Liquor  License. 

Treaty  provisions  relating  to,  were  abrogated  by  admission  of  the  state  into  the  Union, 

40,  62.  ' 

Law  relating  to,  prohibits  manufacturers  and  brewers,  as  well  as  others,  from  selling 

without  license  anywhere,  464, 
General  law  relating  to,  is  made  inoperative  in  certain  villages  by  their  charters ;  but 

to  a  limited  extent  in  some  cases,  517. 
Licenses  may  be  issued  to  differeht  classes  of  sellers,  at  different  rates  for  each  class, 

by  county  commissioners,  428. 

JAILS.    See  County;  Prisoners. 

Sheriff  or  jailer  may  furnish  bedding,  etc. ,  at  expense  of  county,  but  cannot  make  re- 
pairs to,  unless  ordered  by  county  commissioners,  549. 
'     What  constitutes  separate  rooms  in,  549. 

Commissioners  of  county  to  provide— may  issue  county  orders  for  building,  464. 
Or  county  bonds,  385. 

JUDGE  OF  DISTRICT  COURT.     See  District  Court. 

Ineligible  to  men.bership  of  board  of  corrections  and  charities,  531. 

JUDGE  OF  ELECTION.     See  Elections;  Voters  and  Voting. 

May  be  candidate  and  legally  elected  to  an  office  at  election  where  he  presided  as 
judge,  1S4. 

JUDGE  OF  PROBATE.     See  Administrators  op  Estates;  Probate  Court. 

A  constitutional  officer — one  elected  at  first  state  election  could  act,  4. 

Appointed  to  fill  vacancy,  holds  only  until  successor  is  duly  elected  and  qualified,  233. 

Whenever  elected,  holds  for  two  years  under  the  constitution,  403,  447. 

Whenever  holds  over,  is  an  officer  de  facto  only,  447. 

Can  require  an  account  by  administrator,  but  cannot  withdraw  management  of  es- 
tate from  his  hands  before  removal,  78. 

No  power  to  compel  county  auditor  to  issue  warrant  for  bill  of  fees,  etc.  audited  by 
him,  516. 

May  perform  ceremony  of  marriage,  443. 

Salary  of,  to  be  computed  as  provided  by  law,  and  county  commissioners  have  no  ju- 
risdiction or  power  in  the  matter,  520. 

Salary  of — rule  as  to  computation  of  percentage  on  population  of  county,  416,  522. 

Salary  of,  cannot  be  computed  on  census  taken  the  same  year,  and  after  computation 
has  been  made  for  the  year,  338,  444.  448. 

Salary  of,  in  Rice  county— whether  Special  or  General  Laws  in  force  as  to,  431. 

Cannot  charge  or  receive  fees  for  examining  and  committing  insane  persons  to  hos- 
pitals, 385,  448,  484,  497. 

Clerk  hire  of,  must  be  provided  by  county — not  the  judge,  448. 

Cannot  receive  extra  compensation,  497. 

JUDICIAL  DISTRICTS. 

Act  creating  Seventh  district  cohstitutional — governor  may  appoint  judge  for  new, 

228. 

JUDICIAL  POWER.     See  Freight  Charges,  Etc. 

Law  fixing  tarifl:  rates  of  freight  is  an  exercise  of,  and  therefore  invalid,  237,  238. 

JURORS.    See  Grand  Jury. 

At  coroner's  inquest  not  entitled  to  mileage,  469. 

Mileage  (district  court)  to  be  computed  from  his  residence  to  court,  470. 

JURY  TRIAL.     See  Villages,  369,  326. 

Citizen  arrested  for  failure  to  perform  military  duty  has  right  to,  before  justice  of 

peace,  121. 
In  justice  court  no  peremptory  challenges  allowed  in  criminal  actions — challenges  for 

cause  tried  same  as  civil  actions,  240. 
Party  prosecuted  under  village  ordinance  not  entitled  to,  369.     See  326. 

JUSTICE  OF  THE  PEACE. 

Cannot  be  appointed  by  the  governor,  177,  519. 

Acceptance  of  appointment  of  office  of  town  justice  vacates  office  of  village  justice 

by  one  who  held  latter,  and  should  turn  over  his  docket  to  successor,  531. 
Term  is  fixed  by  constitution  at  two  years,  and  legislature  can  neither  shorten  nor 
lengthen  it,  371.  ' 
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JUSTICE  OF  THE  PEACB-Continued. 

And  whenever  elected  holds  for  two  years — no  more,  no  less,  241,  427. 

Cannot  be  member  of  legislature,  or  vice  versa,  295. 

Cannot  audit  and  allow  witness  fees  to  defendant's  witnesses  in  criminal  cases  befor& 

him,  492,  501. 
Jurisdiction  in  cases  of  simple  and  aggravated  assault — practice,  205. 
Law  partner  of,  cannot  practice  before  his  court,  457. 
Not  entitled  to  charge  for  preliminary  examination  prior  to  issuing  warrant  at  \5- 

cents  per  folio,  494. 
'When  once  he  transfers  case  on  a  change  of  venue  he  loses  jurisdiction,  356. 
Cannot  refuse  to  take  jurisdiction  of  case  transferred  to  him  on  such  change,  356. 

LAND  GRANTS.     See  Grants  of  Lakd;  Railroad  Lands;  Taxes,  Etc. 
Belle  Plaine  Salt  Company— how  title  to  be  acquired  by  company,  262. 
Construction  of  certain,  relating  to  St.  Paul  &  Pacific  Company,  180,  183,  201. 

LAWS. 

Enactment  of,  requires  approval  of  governor — hence  substantive  clauses  not  in  bill 
when  approved  are  no  part  of  thj  law,  475. 

LEGALIZING  ACTS. 

Whether  an  act  void  in  first  instance  can  be  legalized,  qumre,  212.     Bee  219. 

LEGISLATIVE  APPORTIONMENT.    See  Apportionment  op  Legislative  Districts. 
Can  onl}'  be  made  at  the  first  session  after  the  census  taken — hence  districts  then. 

formed  cannot  be  changed  b}-  change  of  county  lines  meantime,  319. 
Power  of  apportionment  generally,  140. 

LEGISLATIVE  POWER. 

Over  railroads  in  this  state,  237,  296. 

LEGISLATURE. 

Members  of  first,  not  entitled  to  per  diem  during  vacation  of,  3. 
Member  of,  cannot  hold  office  created  at  session  of  which  he  was  a  member,  316. 
,     Sessions  of,  limited  to  60  solar  consecutive  days,  246. 
Members  of,  eligible  to  other  offices,  146,  406-408. 

Has  no  power  to  reduce  interest  on  income  from  sales  of  school  lands,  624. 
When  in  session,  whether  special  or  regular,  may  enact  any  constitutional  laws,  478.. 
Terms  of  office  of  officers  of,  480.  i 

LIBEL. 

Was  a  misdemeanor  at  common  law — is  not  made  a  felony  by  statute — hence  no- 
change  of  venue  can  be  taken  in  criminal  case  of,  483. 

LIBRARY. 

School  board  of  independent  districts  no  power  to  appropriate  school  money  for,  501. 

LIQUOR  LICENSE.     See  Intoxicating  Liquors. 

Cannot  be  legally  issued  by  county  commissioners  when  not  in  session,  496. 

May  be  issued  by  county  board  at  diilerent  rates  to  different  classes,  428. 

Petition  of  electors  against  license  does  not  have  effect  of  vote — commissioners  to- 

use  discretion,  292. 
Commissioners  not  required  to  issue  license  in  any  case,  315,  550. 
Unless  vote  in  town  is  against  license,  it  has  no  effect,  550. 
County  commissioners  cannot  transfer  license  from  one  person  to  another,  nor  refund 

anything  where  licensee  quits  business — fee  to  be  the  same  for  part  of  a  year  as 

for  a  year,  508. 
Money  paid  county  commissioners  for,  belongs  to  school  fund,  but  not  in  cities  and 

villages  whose  charters  provide  otherwise,  308. 
Twenty  days'  notice  of  voting  on  question  at  annual  town  meeting  in  towns  is  neces- 
sary, 315. 
County  commissioners  may  refuse  to  grant,  even  if  notice  was  not  given,  315. 
Vote  to  prohibit  licenses,  under  special  law,  relating  to  Anoka  must  be  a  majority , 

of  all  legal  votes  cast  at  tlie  election — not  on  that  question — against  license,  505. 
Vote  of  town  against,  continues  in  force  until  revoked  by  a  vote  to  the  contrary,  497> 
Such  vote  does  not  revoke  existing  licenses,  505,  508. 
Brewers  outside  city  limits,  who  retail  beer,  must  have,  464. 
Officers  willfully  refusing  to  enforce  law  prohibiting  sale  of  liquor  without  license, 

how  to  be  prosecuted,  122. 
United  States  license  no  defense  to  prosecution  under  state  laws  relating  to,  122. 
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LOGS. 

Where  cut  and  owned  in  this  state,  but  are  in  Wisconsin  waters  on  May  1st,  are  tax- 
able in  this  state,  317. 

MARRIAGE. 

In  what  cases  consent  of  guardian  of  minor  required,  224. 
License  for,  must  be  issued  in  county  where  parties  reside,  234. 
Court  commissioners  have  no  power  to  perforin  ceremony,  355. 
Judges  of  probate  may  perform  ceremony,  443. 

MARRIED  WOMEN. 

Rights  and  liabilities  of,  under  law  of  1863,  114. 

Where  under  age,  cannot  make  power  of  attorney  to  sell  real  estate,  155. 
Power  to  convey  real  estate  must  be  as  prescribed  by  statute,  247. 
Taxes  to  be  assessed  and  collected  against  her  personal  property  the  same  as  if  single, 
^o^,  2Ax. 

MARSHALL  COUNTY. 

Location  of  county  seat — law  relating  to,  construed,  485. 

MEDIOAL  PRACTICE  ACT. 

Docs  not  appiyto  those  who  have  practiced  medicine  five  years  in  this  state,  545. 

MEMBERS  OF  LEGISLATURE.     See  CoNSTiTD*ioN ;  Lecmslaturb;  Office. 
Right  to  hold  other  otEces,  146. 

MILEAGE. 

Of  county  commissioners,  468. 

Of  county  commissioners  of  Wmona  county,  468. 

Of  jurors  of  coroner's  inquest,  none,  469.  • 

Of  jurors  of  district  court — how  computed,  469. 

Of  sheriff  in  pursuit  of  escaped  criminal— rule  governing  allowance  of,  474. 

MILITARY  DUTY. 

Act  of  congress  with  reference  to,  controls,  120. 

Citizen  charged  with  failure  to  perform,  has  a  right  to  jury  trial,  121. 
Who  exempt  from,  under  United  States  and  slate  laws,  83. 
Clergymen  not  exempt  from,  85. 

MILITIA. 

Law  of  1862  relating  to,  did  not  apply  to  volunteer  regiments  of  the  state  in  United 

States  service,  89. 
Law  exempting  uniformed  members  of,  from  taxation  to  certain  amount,  not  to  be 
held  unconstitutional  by  executive  officers,  269. 

MILITIA  OFITCEBS. 

Votes  for,  cannot  be  cast  by  proxy,  122. 

MINERAL  LANDS. 

Free  to  all  according  to  priority  of  claim  and  occupancy,  225. 

MINNEAPOLIS  MILLERS'  ASSOCIATION. 

May  fix  price  to  be  paid  by  its  agents  for  grain,  l)ut  cannot  control  price  to  be  paia 
by  other  parties,  483. 

MORTGAGES.     See  Taxes. 

Entitled  to  record  without  payment  of  taxes,  241. 

MURDER. 

Where  wound  is  given  in  this  state,  from  which  death  results  in  another,  the  other 
and  not  this  state  has  jurisdiction,  308. 

NATIONAL  BANKS.    See  Banks  and  Banking  ;  Taxes. 
Taxation  of  shares  of  stock  in,  b3'  state,  206. 

NATURALIZATION.  ' 

Of  parent  of  foreign-born  children  makes  latter  citizens  on  coming  of  age,  345,  366, 
502. 

KORMAL  SCHOOLS.     See  State  Normal  Schools. 

Defined — agricultural  college  grant  cannot  be  diverted  to  support  of,  235. 
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NOTARY  PUBLIC.  ' 

Is  a  civil  officer,  and  therefore  cannot  hold  office  of  sherifE  at  the  same  time,  340. 

OATH  OF  OFFICE.     See  Ofpicb;  Officer;  Tehm  of  Office. 

Statute  regarding,  is  directory,  unless  it  declares  a  failure  to  take,  creates  vacancy,  309. 

OFFICE.  See  Incompatible  Offices;  Officers;  Term  of  Office;  Vacancy  m 
Office;  Quo  Warranto. 

A  county  commissioner  may  be  thrown  out  of,  by  redistricting  the  county,  334. 

Cannot  be  sold  to  candidate  offering  to  refund  or  donate  a  part  or  all  of  his  salary, 
362,  329.      , 

Eligibility  of  members  of  legislature  to  other  offices  is  res  adjudiaata  in  attorney  gen- 
eral's office,  407. 

Eveiy  voter  is  eligible  to  any  elective,  548. 

Minors  ineligible,  and  votes  cast  for  them  are  void,  379. 

Regency  of  university  is  not  an,  428. 

Member  of  board  of  corrections  and  charities  is,  531. 

Where  term  not  fixed  by  law,  held  during  pleasure  of  appointing  power,  128. 

Vacancy  in,  person  appointed  to  fill,  holds  till  next  election,  and  when  elected,  for  re- 
mainder of  unexpired  term,  441,  449. 

Except  as  to  term  fixed  by  constitution,  442. 

Rent  of,  by  county  officers — county  commissioners  may  allow. reasonable  sum  only,  440. 

Title  to,  can  only  be  tried  by  quo  warranto — cannot  be  questioned  collaterally,  540. 

Term  of,  county  commissioners  appointed  to  fill  vacancy  holds  until  next  general 
election,  and  until  successor  is  elected  and  qualified,  522. 

OFFICERS.     Bee  Term  op  Office;   Vacancy  in  Office. 

Defined — members  of  board  of  corrections  and  charities  are,  531. 

Regents  of  university  are  not,  147. 

Commissioners  to  take  soldiers'  vote  are  not,  147. 

Constitutional — statute  cannot  change  or  add  to  qualifications  of,  when  defined  by 
constitution,  108. 

Executive,  nothing  to  do  with  consequences,  67,  212.     See  102. 

Executive,  to  execute  all  laws  not  plainly  unconstitutional,  121,  269,  639. 

Where  no  authority  exists  for  election  of,  none  can  be  supplied  by  any  one  but  the 
legislature,  36. 

All  except  town  officers  must  be  elected  by  ballot,  352. 

Failing  to  qualify  within  time  prescribed,  may  qualify  any  time  before  vacancy  de- 
clared, 331.     See  309,  313. 

Rules  as  to  compensation  for  services  within  and  without  line  of  duty  stated,  418. 
OFFICES.     See  Office;  Term  of  Office. 

Territorial,  were  adopted  by  the  constitution,  23. 
OFFICIAL  BONDS.     See  Bond. 

How  should  be  executed — penalty  necessary — obligee  to  be  named— duty  of  public 
examiner  in, relation  to — partner  cannot  bind  firm  by  signing  firm  name  to,  374. 

Material  alterations  in,  after  execution,  invalidates,  unless  done  with  assent  of  signers, 
67,  68. 

Where  filed— filing  or  not  does  not  att'ect  validity,  292. 

Statute  requiring,  is  directory,  unless  it  declares  that  a  failure  to  give  and  file  one 
shall  create  a  vacancy,  309. 

Of  county  officers  recorded  at  expense  of  county,  313. 

Distinction  as  to  newly-elected  officers  and  incumbents  as  to  time  of  filing— law  di- 
rectory merely  as  to  the  one,  mandatory  as  to  the  other,  class,  394,  395. 

Provisions  requiring  approval  are  directory  merely,  and  neglect  to  observe,  does  not 
create  vacancy  or  deprive  of  salary,  84. 

OFFICIAL  BOOK-KEEPING. 

System  prescribed  by  examiner  to  be  pursued— statute  relating  to,  construed,  546. 
OFFICIAL  MALFEASANCE. 

Attesting  and  issuing  county  orders  known  to  be  fraudulent,  is,  109. 
OFFICIAL  YEAR. 

When  commences,  under  constitutional  amendment  of  1883,  551. 
OIL. 

Penally  for  selling  uninspected,  to  parties  within  this  state,  attaches,  whether  to  be 
used  here  or  not,  539, 
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OIL— Continued. 

Inspector  not  authorized  to  enter  a  wareliouse  and  inspect  all  oil  there  held,  and  col- 
lect fees  therefor— the  holding  of  uninspected  oil  is  not  unlawful — selling  or  offer- 
ing to  sell  it  is,  548. 

ORDERS.    See  County  Ohdbrs  ;  School-Districts  ;  Town  Orders, 

School  and  town— how  treated  by  county  treasurer  when  paid  in  on  taxes,  416. 

ORGANIZATION  OF  COUNTIES.    See  County. 
AVhen  and  how  eifected,  63. 
Must  be  by  authority  of  some  legislative  act,  418. 

PARDON.     See  Governor;  Requisitions. 

Cannot  be  granted  until  after  conviction,  172. 
Qumre,  whuUier  it  can  before  sentence,  92. 
Power  of,  includes  commu|jition  of  sentence,  35,  39. 
Power  of,  cannot  be  exercised  by  any  one  but  governor,  39. 
Cannot  be  granted  in  bastardy  case,  because  bastardy  is  not  a  crime,  281. 
Proper  for  governor  to  grant,  to  accomplice  who  has  testified  on  promise  of  same  by 
attorney  general,  213. 

PATENT.     Sie  Hombstkad  Lands;  School  Laxds  ;  Taxes. 

To  school  land  can  only  issue,  in  case  of  death  of  certificate  holder,  to  party  deter- 
mined by  decree  of  probate  court  to  be  entitled,  471. 

PAUPERS.     See  County,  493 ;  Poor  ;  Kelibp  op  Poor. 

Legal  settlement,  gained  only  by  one  year's  continuous  residence  in  county,  479. 

PHYSICIANS. 

Who  have  practiced  five  3'ears  in  this  state  are  not  required  to  be  licensed,  545. 
May  be  allowed  more  than  six  dollars  ior  post  mortem  examination,  03U. 

POLL-TAX. 

Law  providing  for,  not  to  be  held  unconstitutional  by  executive  officers,  121. 
Applies  to  all  male  inhabitants  of  certain  age,  aliens  as  well  as  voters,  121. 
.Who  are  subject  to — pensioner  may  be,  325. 
Provision  of  city  charter  relating  to,  repealed  by  subsequent  general  law,  169. 

POOR.     See  County,  493;  Relief  of  Poor,  408,  426,  479. 
How  supported  under  law  of  1858,  20,  21. 
Overseer  of,  county  commissioner  ineligible  to  ofiice  of,  508. 

POOR  FARM. 

Can  only  be  purchased  at  a  regular  meeting  of  county  commis,sioners,  535. 

POOR-FUND  TAX. 

Cannot  be  levied  separately,  474. 

POST  MORTEM  EXAMINATION.     See  Cobonbr's  Inquest. 
County  commissioner  may  allow  more  than  six  dollars  for,  530. 

PRACTICE.     See  Medical  Practice  Act, 
Bills  changing  rules  of,  discussed,  156,  157. 
Bills  changing,  should  be  closely  examined,  158. 

PRESIDENTIAL  ELECTORS, 

Foreign-born  citizens  of  declared  intention  may  vote  for,  45. 

PRESIDING  OFFICER. 

Every  meeting  or  body  has  inherent  power  to  change  at  any  time,  273. 

PROBATE  COURT.     See  Judge  of  Probate. 

Administrators  must  pay  for  serving  and  publishing  notices,  orders,  etc.,  where  es- 
tates are  less  than  $5,000  in  value,  338. 

PROCLAMATION  OP  GOVERNOR. 

On  vote  for  removal  of  county  seat,  is  prima  facie  evidence  of  location,  490. 

PROSECUTION. 
.  Distinction  between  indictment  and  other  prosecutions — when  barred  as  to  adultery, 
542. 
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PKOSTITUTION.     See  Requisitions. 

Would  be  fostered  by  law  prohibiting  prosecution  for,  under  state  law,  when  ooa- 
victed  under  city  ordinance,  452. 

PROVOST  MARSHAL. 

Acts  governed  by  law  of  necessity,  87. 

PRISONERS. 

Male  and  female  to  be  confined  in  separate  rooms — what  are  and  what  are  not  separate 
rooms  stated,  549. 
PRISON  INSPECTORS.     See  State  Pbison. 

Authority  of,  regarding  protection  of  prison  and  shops  against  Are,  341. 

PUBLICATION  OF  TAX-LIST.     See  Taxes. 

When  day  of  letting  not  fixed  by  law,  notice  is  necessary,  302. 

May  be  in  paper  having  "  patent  outside,"  305. 

What  constitutes  a,  167. 

When  law  says  "  for  three  weeks,"  it  means  for  three  insertions  in  weekly  paper,  255. 

PUBLIC  EXAMINER.    See  Official  BooK-KEEPiNa. 

Cannot  be  required  to  examine  accounts  of  boards  of  education  of  cities — classes  of 
accounts  he  is  to  examine,  378. 

PUBLIC  PRINTING.     See  Commissioneks  of  Public  PfinsTTilia. 
Laws  relating  to,  construed  and  defined,  304,  305. 

QUALIFICATION  OF  OFFICERS.    See  Officers;  Vacanct  in  Office. 

Unless  statute  makes  a  failure  to  qualify  in  a  certain  time  a  cause  of  vacancy,  and 
vacancy  has  been  declared,  it  may  be  done  any  time  until  the  latter,  309, 313. 

QUO  WARRANTO.     See  Attoenbt  General. 

Application  to  attorney  general  to  bring  action  of — how  made— what  required,  255. 

Discretion  of  attorney  general  as  to  bringing  action  in — how  to  be  exercised,  277. 

'When  application  to  be  granted — when  not,  406. 

The  only  way  or  proceeding  to  try  title  to  an  office,  540. 

Or  for  usurpation  of  office,  406. 

RAILROAD  COMMISSIONER. 

Member  of  legislature  which  created  office  is  ineligible  thereto,  326. 

RAILROAD  COMMISSIONERS. 

Power  of,  under  law  of  1874,  e.  26,  as  to  fixing  schedule  rates,  296. 

RAILROAD  LANDS. 

1.  Right  and  title  to. 

2.  Taxation  of. 

1.  Bight  and  title  to. 
Grant  to  Minnesota  &  Cedar  Valley  Company  construed  as  to  deficiency  on  branch 

line  being  made  up  on  main  line,  1. 
Right  to  conveyance  of  Minnesota  Central  Railway  lands  discussed,  229. 
Grant  to  Minnesota  &  Pacific  Company  discussed,  52,  53. 

Completed  miles  necessary  to  earn,  on  St.  Paul  &  Pacific  branch  line,  180,  183, 201. 
Branch  lines  entitled  to  the  same  amount  as  main  line,  186. 
Form  of  convej'ance  for  St.  Paul  &  Pacific  Company,  175. 
Minnesota  &  Pacific  (now  Manitoba)  Companv  could  not  StCquire  title  to,  in  advance 

of  construction,  except  indemnity  lands,  409. 
Settlers'  claims  to,  under  chapter  201,  Sp.  Laws  1877,  relating  to  incompleted  portions 

of  St.  Vincent  branch  St.  Paul,  Minneapolis  &  Manitoba  Railway,  considered, 

404,  409. 
Grant  to  Minnesota  Valley  road  (St.  Paul  &  Sioux  City)— application  for  deed  of,  un- 
der, 210. 
Right  to  deed  by  said  company  considered,  214,  215. 

Deed  to  i.ssue  to  Winona  &  St.  Peter  Railroad  on  completion  of  10  miles  of  road,  94. 
Grant  to  Winona  &  St.  Peter  Railroad  Company  construed  as  to  rights  of  settlers 

and  the  company,  320. 
Duty  of  governor  in  certain  case  of  contest  between  Winona  &  St.  Peter  Company 

and  St.  Paul  &  Sioux  City  Company  to  give  deed  to  one  adjudged  to  be  owner, 

where  ou  appeal  no  stay  of  proceedings  is  granted,  450. 
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Grants  of,  construed  strictly  against  grantee,  286. 

Grant  to  St.  Paul  <&  Chicago  Railway  construed,  285. 

State  institutions  grant  as  against  company's  rights  to  swamp  lands  selected,  286, 287. 

Deed  of,  made  under  power  to  malie  it,  though  made  under  mistake  as  to  compliance 
with  precedent  conditions,  is  valid  until  set  aside  by  court,  405,  409,  410. 

Do  not  revert  to  the  grantor,  where  grant  is  a  present  grant,  until  forfeiture  declared 
by  granting  power  or  by  judicial  proceedings,  328. 

Where  original  grant  is  a  grant  in  prmsenii  fixed  by  definite  location  of  line— inter- 
secting lines  take,  as  tenants  in  common,  each  a  moiety  of  lauds,  185.  See  450. 
2.   Taxation  of. 

Taxation,  and  not  exemption,  the  only  constitutional  rule,  199.     See  242. 

Contract  of  St.  Paul  &  Pacific  with  Litchfield  and  others  construed  as  not  rendering 
taxable,  209. 

If  contracted  to  be  sold,  neither  land  nor  interest  of  purchaser  taxable,  under  law  in 
1864,  170. 

Law  of  1865,  making  taxable  when  contracted  to  be  sold,  construed  as  prospective 
only,  205. 

Where  fee  has  not  passed  out  of  company,  'lands  cannot  be  taxed— only  the  interest 
and  improvements  of  the  purchaser  can  be  taxed,  435,  467. 

Case  stated  where  permif  is  held  to  be  contract  for  sale  of  lands,  and  makes  land  tax- 
able, 402. 

Where  sold  to  a  purchaser,  but  not  patented  to  the  company,  are  taxable— state  au- 
ditor no  right  to  decide  question,  356. 

When  once  sold,  become  and  remain  taxable,  though  company  afterwards  acquired 
title  again,  541. 

Purchased  by  company  after  their  taxation,  are  not  exempt  therefrom  in  company's 
hands,  633. 

RAILROADS.    See  Fbeisht  Charges  on  ;  Gross  Earninqs  ;  Railroad  Lands  ;  Taxes. 
Discussion  of  bill  as  to  St.  Paul  &  Pacific,  151. 
Discussion  of  bill  as  to  Minneapolis  &  St.  Cloud,  153. 

Charters  of,  are  contracts,  and,  to  be  binding,  must  be  accepted  by  company,  190. 
Franchises  of,  not  merged  by  sale  to  state,  but  may  be  regranted,"50,  51. 
Constitutionality  of  act  relating  to  Lake  Superioir  &  Mississippi  Railroad  Company 

discussed,  and  held  invalid,  190,  198. 
All  in  this  state  subject  to  section  4,  art.  10,  Const.,  and  bound  to  carry  freight  on 

equal  and  reasonable  terms,  237. 
Unequal,  unreasonable,  and  oppressive  rates  of  fare  or  freight  by,  works  a  forfeiture 

of  charter,  237. 
Courts  must  decide  what  are  equal  and  reasonable  rates  of  tariff  uponj  237,  238. 
Law  of  1874  regarding  charges  for  transporting  and  handling  freight,  construed,  296. 
Right  of  way  over  school-lands  should  be  acquired  by  condemnation,  169. 
Right  of  one  to  use  roadway  or  right  of  way  of  another,  how  acquired,  267. 
Right  to  extend  line  must  be  expressly  granted  by  legislative  act,  267. 

RAILROAD  SECURITIES. 

Deposited  for  a  particular  jjurpose,  cannot  be  exchanged  for  others,  54. 

RAILROAD  TAX  ON  EARNINGS.     See  Gross  EARNiNas  Tax;  Taxes. 
Constitutionality,  policy,  and  history  of,  discussed,  199,  242. 
Provisions  relating  to,  construed,  246,  254,  282. 

In  computing  on  St.  Paul  &  Pacific  Railroad,  the  road  and  all  its  branches  are  to  be 
treated  as  one  road,  254.     See  282. 

RAMSEY  COUNTY  OFFICERS. 

Compensation  of,  under  special  laws,  construed  as  to  certain  items  claimed  by  countj' 
auditor,  clerk  of  court,  and  county  treasurer,  418-420. 

RECORDING  DEEDS.     See  County  Auditor;  Taxes. 

Register  no  authority  to  record  without  certificate  of  auditor  of  payment  of  taxes, 

491,  466. 
United  States  patents,  mortgages,  and  deeds  made  to  correct  an  error,  do  not  require 

certificate  of  "  taxes  paid,"  241,  366. 
Register  cannot  correct  errors,  though  clerical,  in  record  of  deed  made  many  years  be- 
fore—must be  re-recorded  correctly,  380. 
RECORDING  OFFICIAL  BONDS. 
County  should  pay  for,  313. 


576  INDEX. 

REGENT  OF  UNIVEKSITY. 

Not  an  officer,  and  a  judge  of  district  court  may  therefore  accept  appointment  of,  428. 
May  be  member  of  legislature,  43. 

REGISTER  OF  DEEDS. 

Elected  to  fill  vacancy,  holds  for  unexpired  term  only,  233. 

Not  to  record  deeds,  etc. ,  without  certificate  of  "  taxes  paid  "  by  cash  or  sale,  466, 49]. 

Quitclaim  deeds  cannot  be  recorded  without  auditor's  certificate  of  "  taxes  paid,"  363. 

Not  to  record  deeds  sworn  to  instead  of  acknowledged,  363. 

To  record  tax  certificates,  etc.,  without  acknowledgment  of  auditor,  309. 

Feesifor  making  entries  in  tract  index,  10  cents  for  each  transfer  or  conveyance,  not 

each  description,  324,  462,  481. 
Pees  of,  for  abstracts,  15  cents  for  each  transfer,  where  county  owns  books,  4S1. 

RELIEF  OF  POOR.     See  County  Com.missioners  ;  Poor. 
How  commissioners  limited  as  to,  426. 

No  appeal  from  allowance  by  county  commissioners  to  poor  person,  408. 
Claim  for,  by  one  county  against  another,  not  valid  unless  person  aided  had  a  legal 
settlement  in  debtor  county — what  constitutes  legal  settlement,  479. 

REPRESENTATIVE  DISTRICTS.     See  Apportionment. 
Law  of  1871  relating  to,  construed,  263. 

REQUISITIONS. 

1.  Upon  othefr  atates. 

2.  Upon  this  state. 

1.  Upon  otherasiates. 
Applications  for — what  to  contain,  4.54,  457. 

Governor  no  jurisdiction  to  demand  fugitive,  unless  it  appears  affirmatively  and  di- 
rectly that  he  has  fled,  and  is  a  fugitive  from  the  justice  of  this  state,  416. 

Where  based  on  afiidavit,  latter  must  be  so  explicit  as  to  justify  committing  the  ac- 
cused, 457. 

Affidavit  of  flight  must  allege  the  facts,  not  the  conclusion  of  law,  457. 

Should  issue  where  indictment  found,  irrespective  of  the  facts  attending  the  case,  37. 

But  in  other  cases,  rules  of  the  executive  department  must  be  complied  with,  335. 

Should  not  issue  where  offense  barred  by  statute  of  limitations,  542.' 

Not  to  be  issued  in  bastardy  case,  335. 

Warden  of  state  prison  has  no  authority  to  arrest  escaped  convict  in  another  state 
without,  117. 

2.  Upon  this  state. 
When  papers  in  due  form,  customary  to  issue  warrant,  SO. 
Especially  where  indictment  is  found,  37. 

Not  material  whether  offense  charged  in,  is  offense  here,  56. 

WaiTant  to  be  issued  on — form  and  substance  of,  56. 

Fugitive  must  have  fled  from  justice  of  other  state ;  and  unless  proof  of  that  fact  ap- 
pear to  have  been  before  ciemanding  governoi',  warrant  should  not  Issue  for  arrest, 
271,3.35,416,417. 

Verdict  of  coroner's  jury  not  a  basis  for,  152. 

Will  not  be  honored  where  issued  for  collection  of  taxes  or  debts,  444. 

Where  seems  to  have  been  issued  for  the  collection  of  a  debt,  should  be  investiga:ed, 
and  warrant  withheld  therefor,  174. 

Where  alleged  fugitive  is  serving  out  sentence  in  state  prison,  delivery  on,  should  be 
postponed,  unless  governor  sees  fit  to  pardon.  Delivery  in  such  case  can  be  made 
in  no  other  way,  421. 

RESIDENCE. 

Term  defined — inmates  of  charitable  institutions,  prisons,  etc.,  have  none  therein, 

257. 
What  constitutes,  as  a  qualification  for  voting,  240. 

REVENUE  STAMPS. 

Not  required  on  instruments  used  by  state  or  county  for  collection  of  taxes,  179. 

ROAD-DISTRICTS. 

Town  board  cannot  attach  territory  outside  of  town  to  districts  within  the  town,  325. 
Not  entitled  to  tax  raised  in,  separately,  but  only  pro  rata  out  of  a  common  town 

fund,  472. 
May  be  divided  any  time  during  the  year  except  the  20  days  preceding  annual  town 

meeting,  482. 
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ROADS  AND  BRIDGES. 

What  constitutes  opening  of,  12. 

Obstruction  of,  is  an  indictable  offense,  69. 

When  non-user  is  a  waiver  of  public  rights  in,  31. 

When  once  laid  out,  opened,  and  used,  are  subject  to  town  authority  to  keep  open  and 

r6p3.irj  oi. 
state  or  district  roads— law  constitutional  which  compels  counties  through  which 

road  runs  to  pay  the  expense,  36, 37. 
Power  of  town  supervisors  over,  under  laws  of  185S,  22. 

Power  of  county  board  in  certain  case,  as  to  funds  to  be  raised  and  used  for,  224. 
On  section  lines  need  not  be  laid  out  or  surveyed— statute  constitutes  the  lines  public 

roads,  390. 
Laid  over  school  land  sold  but  not  patented,  damages  payable  to  purchaser  when  not 

in  default,  400. 
Towns  not  liable  for  damages  for  laying  out  or  altering  county  road— the  several 

kinds  of  roads— damages  for  each, how  to  be  paid,  470. 
Refusal  of  supervisors  to  lay  out,  prevents  action  on  same  highway  for  one  year — 

same  as  to  determination  to  Lay  out,  appealed  from  and  reversed  on  appeal,  493. 
On  county  roads,  board  assesses  damages,  which  amounts  to  an  allowance,  to  be  paid 

by  order  signed  as  usual,  .512. 
Petitioners  for  town  roads  need  not  be  legal  voters  of  the  town  where  petition  is  filed. 

521.  ^ 

ROAD  TAXES. 

County  road  tax  may  he  levied  by  county  board— limitation  upon,  326,  328.  fSee  22 
Minn.  3SB.]  >-     .        >  i 

Cannot  be  levied  as  a  separate  tax,  474. 

Of  town  do  not  belong  to  district  reporting  and  paying,  but  go  to  a  common  town 
fund,  472. 

BOBBERY  OF  PUBLIC  FUNDS. 

County  treasurer  liable  for  money  stolen,  222. 
So,  also,  is  school-district  treasurer,  501. 

SALARY.  See  County  Auditoe  ;  County  Supbbottbndbnt  ;  County  Trbasukbb  ; 
Judge  of  Pkobatb. 

Of  county  auditor,  how  determined — clerk  Mre  cannot  go  to  auditor,  315. 

How  computed  in  certain  cases,  462. 

Of  judge  of  probate,  how  computed — must  be  based  on  census  taken  prior  to  compu- 
tation, 338. 

Computation  of  percentage  of  population  as  to  salary  of,  415. 

Of  county  superintendents,  how  fixed — district  partly  in  two  counties,  how  to  be 
counted  in  fixing,  495. 

Where  county  has  less  than  100  organized  districts,  law  fixes  amount,  and  commis- 
sioners have  no  discretion,  303. 

Of  county  treasurer,  how  limited  in  certain  counties  of  between  six  and  eight  mill- 
ions valuation,  445. 

Of  county  treasurer — to  be  computed  on  amount  collected  at  the  time  of  collection ; 
hence  it  is  immaterial  how  much  was  collected  in  the  year  by  his  predecessor, 
420,  552. 

Of  county  treasurers  and  auditors  elected  in  1883,  begins  with  their  term  on  January 
1,  1884,  547. 

SALAlilES. 

Of  the  first  state  otficers — when  they  commenced,  2. 
Of  last  territorial  oflBcers — how  paid,  5. 

Of  public  otficers  may  be  fixed,  altered,  or  reduced  by  legislature,  or  other  body  au- 
thorized to  fix,  60,  100. 
Cease  when  term  ceases  or  stops,  548. 

8ALT  SPRINGS. 

Land  grant — how  title  of  company  to  be  perfected,  262. 

SAVING  CLAUSE. 

All  amendments  to  criminal  laws  should  contain,  as  to  all  offenses  committed  prior  to 
amendment,  452. 
37 
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SAVINGS  BANKS.    See  Banks. 

When  organized  under  act  of  1867,  not  subject  to  provisions  of  later  acts,  unless  re- 
organized under  them,  323,  414. 
Must  strictJy  comply  with  law  under  which  organized,  414. 

SCHOO  L-DISTKICTS.    See  County  Commissionbks  ;  County  Supbbintbndent  ;  Taxes. 

1.  Formation — alteration — organization.  6.  Right  to  attend  school — text-books — rules. 

2.  Powers  and  liabilities.  7.  Teachers — qualification — contracts. 

3.  District  meetings.  8.  School-houses — sites. 

4.  Fowffrs  and  duties  of  schoolboarda.  9.   Taxation. 

5.  District  officers — qualification — term.  10.  School  fVMds. 

1.  Formation — alteration — organization. 

Cannot  be  formed,  changed,  or  altered  except  on  a  petition  of  majority  of  entire  dis- 
trict to  be  affected,  101,  130,  152,  236. 

Petition  for  formation  of,  gives  county  commissioners  no  jurisdiction  unless  the  sign- 
ers are  not  only  legal  voters  but  freeholders,  and  are  a  majority  of  such  residing 
in  the  territory  affected,  512,  523. 

Where  petition  for  formation  of,  must  be  recommended  by  county  superintendeut, 
both  be  and  the  petitioners  must  unite  upon  the  same  territory,  512. 

Petition  for  altering,  where  territory  lies  in  two  counties,  must  be  presented  to  and. 
agreed  to  by  each  county  board,  239. 

Division  of,  where  situated  in  two  counties,  does  not  require  joint  meeting  of  both 
county  boards  to  act  on  petition,  433. 

But  both  must  concur  in  same  petition,  538. 

May  consist  of  an  entire  township,  or  of  a  territory  six  miles  square  in  different  town- 
ships— power  of  county  commissioners  as  to  giving  school  privileges  to  non-resi- 
dents in  such  district,  500. 

Power  of  county  commissioners  with  reference  to  dividing  and  annexing  parts  left  to 
other  districts,  290. 

County  board  may  attach  territory  not  in  any  district  to  adjoining  district,  and  whole 
territory  may  be  taxed,  382. 

Division  of — repeal  of  law  authorizing,  pending  proceedings  for,  invalidates  proceed- 
ings, 71. 

Division  of — no  power  in  any  one  but  the  legislature  to  divide  funds  or  property— old 
one  retains  all,  with  all  liabilities,  88,  99,  302,  361,  433,  510.     Contra,  226,  234. 

Independent  districts  cannot  be  formed  or  changed  by  county  commissioners  or  any- 
body but  the  people  or  the  legislature,  245,  371,  600. 

Nor  cannot  exceed  six  miles  in  length  or  breadth,  520. 

Not  legally  formed  and  organized,  cannot  act  as  corporation  and  levy  valid  tax,  174. 

May  exercise  corporate  powers  as  soon  as  organized  by  election  of  officers,  84,  117. 

Filing  acceptances  of  offices  by  school  officers  elected,  not  essential  to  a  legal  organ- 
ization, 117. 

Organization  by  election  of  officers  after  time  prescribed  by  law  of  1863,  held  valid, 
114. 

Organization  of,  suspended  by  reason  of  Indian  war,  does  not  affect  legal  status,  236. 

Do  not  lose  organization  by  failure  to  hold  annual  meetings,  elect  officers,  or  make 
reports,  289. 

Presumed  to  have  been  legally  organized  after  one  year's  exercise  of  franchise,  even 
though  original  organization  may  have  been  irregular,  439. 

Will  be  conclusively  presumed  to  have  been  legally  organized  after  having  actually 
been  organized,  held  school,  levied  taxes,  etc.,  for  years,  538. 

When  attempted  reorganization  is  void,  district  remains  the  same  as  before,  520. 

2.  Powers  and  liabilties. 

At  annual  meeting,  can  act  upon  all  things  except  building,  purchasing,  or  fixing  site 
of  school-house,  without  any  notice,  71,  74,  324,  477. 

May  repeal  or  modify  action  taken  at  regular  annual  meeting,  at  a  duly-called  meet- 
ing, 479. 

By  vote  of  majority,  at  duly-called  meeting,  can  sell  or  exchange  school-house  and 
site,  and  designate  new  site,  260. 

Cannot  vote  to  change  site  of  school-house  without  notice  thereof,  476. 

Two-thirds  vote  of  legal  voters  residing  in  the  district  (not  merely  present  and  vot' 
ing)  required,  when,  476. 

No  power  to  vote  an  increase  or  any  compensation  to  officers  of,  476.         ' 
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SCHOOL-DISTRICTS— Continued. 

Funds  in  treasury,  raised  for  school  purposes,  cannot  be  appropriated  by  vote  to  pur- 
cliasing  site  for  a  school-liouse,  316. 

Cannot  dismiss  from  office  member  of  scliool  board,  310. 

Cannot  borrow  money,,  except  as  provided  in  relation  to  bonds,  and  orders  voted  and 
issued  for  a  school-house  and  site,  and  furniture,  317. 

But  may  issue  promissory  notes  for  past  indebtedness,  317. 

May  appropriate  surplus  funds  voted  and  raised  for  teachers'  wages  to  other  purposes 
after  teachers  are  paid,  367. 

Cannot  elect  a  building  committee — trustees  charged  with  such  duties,  425. 

Power  to  allow  or  audit  claims — trustees  nothing  to  do  with  claims  allowed  by  vote 
of  district,  444. 

Stove  purchased  by  director  for  school-house  a  proper  charge  against,  251,  253. 

Contract  to  furnish  wood  for  present  use,  means  seasoned  wood  fit  for  heating  school- 
house,  314. 

A  sale  of  glolies  and  maps,  made  payable  "when  there  are  funds,"  may  be  defeated 
by  refusal  of  district  to  provide  funds,  355. 

Orders,  when  may  be  made  to  draw  interest — case  stated,  341. 

Each  citizen  of,  is  liable  for  its  debts  individual]}',  182. 

3.  District  meetings. 

Called  for  7  o'clock,  voters  not  constituting  a  quorum  should  wait  until  8  o'clock — 
meeting  held  legal  under  facts  stated,  334. 

Certain  facts  held  not  to  aft'ect  validity  of — clerk  not  to  decide  question  of  legality 
of,  477. 

Validity  of  certain  meetings  and  proceedings  relative  to  voting  bonds  and  selecting 
site  for  building  school-house — majority  present  and  voting  constitute  majority 
of  electors  of  district,  390,  392. 

Legal  voters  at,  who  are,  231. 

Vote  of  meeting  preceding  maj'  be  reconsidered  at  adjourned  meeting,  230,  231. 

Delay  in  calling  to  order,  does  not  afEect  its  validity,  231. 

Action  taken  at  annual,  may  be  modified  or  repealed  at  special,  230,  231,  315,  366, 479. 

May  rescind  or  modify  former  vote — moderator  at  special  meeting,  as  well  as  at  an- 
nual, is  to  decide  who  are  voters,  and  all  such  questions,  366. 
<     Designation  of  site  at  one  meeting,  and  approval  of  its  minutes,  does  not  prevent 
another  vote  and  selection  at  an  adjourned  meeting,  230,  231. 

Director  calling  to  order  and  acting  as  moderator  is  Ae  facto  such  officer  until  another 
is  chosen  and  seated,  273. 

Meetings  should  be  called  by  clerks  on  request  of  freeholders,  203. 

Law  regarding  notice  of  annual  meeting  is  directory  merely,  and  notice  is  not  neces- 
sary, except  for  vote  on  raising  money  or  fixing  site  for  school-house,  71,  74,  324, 
477. 

Notice  of  tneeting  sufficient  if  people  can  fairly  understand  purpose  of  meeting,  325. 

In  giving  notice  of,  neither  the  day  of  posting  nor  of  the  meeting  should  be  counted, 
400. 

Kight  of  women  to  vote  limited  to  district  where  they  reside,  345.     See  513. 

Women  who  are  foreigners,  and  not  naturalized,  not  entitled  to  vote  in,  345,  358. 

If  two  trustees  move  away,  die,  or  resign,  special  meeting  should  be  called  to  fill  va- 
cancies, 297,  298. 

No  special  meeting  can  be  held  to  elect  officers — if  no  annual  meeting  held,  old  offi- 
cers hold  over,  and  vacancies  to  be  filled  by  appointment,  226,  227. 

4.  Powers  and  duties  of  school  boards. 

Trustees  no  power  to  bind  district  on  notes  signed  by  them,  188. 

"Trustees  have  no  power  without  vote  of  district  to  hire  or  borrow  money  to  build  a 

school-house,  110. 
'  ■   ,  Trustees  may  act  and  contract  by  majority,  if  no  express  provision  to  contrary  exists 

in  the  law.  111,  260. 
Trustees  no  power  to  purchase  school  apparatus,  outline  maps,  or  library,  without  a 

vote  of  district,  266. 
Trustees  may  contract  for  fuel  if  voters  neglect,  (or  if  contract  made  under  vote 

should  fail,)  and  bind  district,  314. 
Relative  powers  and  duties  of  teachers  and  trustees,  265, 
Trustees  cannot  hire  teacher  except  at  a  duly-called  meeting — contract  not  so  made, 

though  teacher  performs  jt,  cannot  be  enforced  unless  ratified  by  district,  536. 


580  INDEX. 

SCHOOL-DISTRICTS— Continued. 

Trustees  may  employ  more  than  one  teacher,  if  district  has  funds,  notwithstanding' 
an  adverse  resolution  voted  by  the  district,  354. 

Trustees  of,  can  contract  for  three  months'  school  and  no  more,  without  a  vote  of  dis-' 
trict  either  before  or  after  annual  meeting,  102,  250,  436,  538. 

A  longer  hiring  may  be  ratified  by  district  vote,  102. 

Trustees  not  bound  by  resolutions  of  voters  when  their  authority  is  derived,  not  from 
the  voters,  but  from  the  law ;  they  have  discretion  in  such  cases,  336,  362,  369. 

Board  must  follow  directions  voted  by  district  as  to  length  of  terms  of  school,  the 
number  of  terras,  or  the  sum  voted  for  teachers'  wages,  503. 

School  boa,rds  cannot  exclude  unvaccinated  children  from  school;  nor  can  boards  of 
health,  504. 

School  boards  can  exclude  children  coming  from  families  having  infectious  disease, 
from  the  public  school,  504. 

Trustees  refusing  to  provide  a  school  when  term  is  voted  and  funds  provided  by  dis- 
trict, are  subject  to  penalty  in  section  86,  school  law,  3S4. 

When  one  member  of  board  refuses  to  assent  to  contract  by  majority,  he  may  be  com- 
pelled to,  by  law,  260. 

Director  refusing  to  sign  contracts  or  attest  orders,  woi'lis  no  injury  and  does  not  sub- 
ject him  to  a  penalty,  310. 

Board  of  independent  district  no  power  to  make  an  appropriation  for  a  public  library, 
501. 

Board  of  education  of  independent  district  no  power  to  relieve  treasurer  from  liability 
for  money  stolen  from  him,  501. 

Power  of  boards  of  independent  districts  to  suspend  or  expel  pupils  for  being  absent 
or  tardy  discussed  and  confirmed,  506. 

Board  of  education  of  independent  district  no  right  to  issue  bonds  to  refund  bonds 
falling  due,  without  vole  of  district,  542. 

5.  District  officers — qualification — term. 

Officers  of,  must  be  elected  by  ballot,  352. 

Not  entitled  to  gratuitious  advice  of  county  attorney,  468. 

Qualify  by  taking  official  oath,  538. 

Qualification  of,  not  essential  to  right  to  act,  84,  107,  117,  2.39. 

Hold  until  successors  qualify,  and  no  vacancy  occurs  by  failure  to  qualify,  107,  330. 

An  alien,  though  ineligible,  may  act  as  clerk  de  facto,  and  meetings  called  and  other 

acts  done  by  him  are  valid,  316. 
Clerk  failing  to  accept  office  and  qualify,  board  may  declare  vacancy  and  appoint,  313. 
Cannot  be  appointed  by  city  council  where  city  charter  contains  no  reference  to 

schools,  108. 
Director  of,  cannot  he  appointed  before  there  is  a  vacancy  in  that  office,  514. 
Vacancy  in  office  of  clerk  not  caused  by  temporary  absence — acts  of  de  facto  officer 

valid,  234. 
Clerk  cannot  be  punished  or  removed  for  refusal  to  give  bond  under  text-book  law, 

489. 
Women  may  hold  any  office  pertaining  solely  to  the  management  of  schools ;  e.  g., 

county  superintendent,  390,  487. 
Treasurers  must  give  new  bonds  on  re-election — old  bond  will  continue  in  force  for 

10  days,  and  a  reasonable  time  for  appointment  thereafter,  518. 
Treasurer's  bond — rule  of  estimating  amount  of,  516. 

Treasurer's  sureties  cannot  deny  their  liability  on  his  bond  on  ground  of  his  ineligi- 
bility, 510. 
Terms  of — certain  cases  relative  to  fillingvacancies,  etc.,  considered  and  decided, 396. 
Term  of  directors  of  independent  school-districts  commences  as  soon  as  they  qualify 

after  election,  393. 
Term  of  new  member  of  such  board  begins  on  third  Saturday  of  September,  588. 
Treasurer's  term  cannot  be  shortened  bv  an  erroneous  entrv  by  clerk  on  the  record, 

372. 

6.  Bight  to  attend  school — text-books — rules. 

All  children  between  proper  ages,  in  good  faith  living  in  district,  and  have  not  come 
there  for  the  purpose  of  attending  school,  are  entitled  to  attend,  396. 

Colored  children  cannot  be  excluded  from  public  schools,  53. 

Bight  of  minor  to  attend  school  in,  depends  on  his,  not  his  parents',  residence  in  the 
district,  235. 
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Kesidenoe  in,  depends  on  intention,  and  this  is  gathered  from  acts  and  declarations 

of  party,  372. 
Inmates  of  charitable  institutions  are  not  residents  of  district  where  institution  is  lo- 
cated, 257. 
School  trustees  have  discretion  to  admit  non-resident  scholars — one  in  good  faith 

domiciled  in  a  family  in  the  district  is  not  a  non-resident,  but  has  right  to  attend 

school,  106. 
Scholars  domiciled  out  of  district  may  be  required  by  trustees  to  pay  tuition,  and  the 

fact  that  the  parent  owns  land  in  district  does, not  change  the  rule,  256. 
Use  of  Bible  in  schools  is  discretionary  with  trustees,  83.     Contra,  229. 
Public  schools  must  be  taught  in  English  language,  76. 
But  foreign  language  may  be  taught  to  a  limited  extent,  535. 
German  may  be  taught  in  the  city  schools  of  St.  Paul  under  special  law  relating  to  St. 

Paul,  .'535. 
Independent  school-districts  are  subject  to  the  state  text-book  law,  "  the  Merrill  law," 

367,  421. 
Duty  of  clerk  as  to  ordering  state  text-books,  372. 
Power  of  board  of  independent  district  to  require  declamation  and  composition,  and 

to  prescribe  or  designate  pieces  or  subjects,  528. 
Kules  for  government  must  be  reasonable  and  proper — this  a  question  for  the  courts, 

506. 
Schools  may  all  be  closed  by  boards  of  health  where  infectious  disease  is  prevailing 

504. 

7.   Teachers — qualification — contracts. 

Must  be  qualified  to  teach  during  whole  term  of  contract,  259. 

Where  certificate  expires  before  contract  ends,  it  should  be  renewed  or  a  new  one  pro- 
cured, 259. 

Must  have  certificates  at  the  time  of  hiring,  and  a  bond  or  promise  of  superintendent 
that  one  will  be  issved  is  not  enough,  513. 

Certificates  of,  may  be  for  shorter  time  than  fixed  by  law,  but  not  longer,  516. 

Certificates  may  be  revoked  tor  cause  shown  only,  not  arbitrarily — causes  §tated,  509. 

In  joint  districts,  county  superintendent  of  county  where  scliool-house  is  situated 
licenses  teaciiei,  307. 

Normal  school  certificate  does  not  entitle  one  to  teach  in  independent  district,  264. 

A  trustee  cannot  be  teacher,  486. 

Teacher  can  recover  for  full  term,  where  prevented  from  teaching,  if  ready  and  not 
in  fault,  less  damages  to  district  for  failure  to  fully  perform,  126.     See  87. 

Written  contract  may  be  filed  after  services  have  been  performed  under  verbal  con- 
tract, 111. 

Teacher  is  without  remedy  if  teaching  longer  than  thiee  months  without  vote  of  dis- 
trict authorizing,  or  ratifying  contract  therefor,  102. 

Term  "  month  "  construed  as  meaning  calendar,  not  lunar  mouth,  under  law  of  1864, 
141. 

School  month  is  four  full  weeks,  with  five  working  day:^  in  each  week,  and  not  20 
consecutive  week  da3's,  267. 

Teacher  necessarily  suspending  school  for  want  of  fuel  need  not  make  up  time  thus 
lost,  314. 

Teachers  are  required  to  attend  both  the  institutes  hold  by  county  superintendent 
and  state  superintendent  in  the  county — must  make  up  time  of  such  attendance, 
310. 

Holidays,  except  twenty-second  of  February,  are  not  recognized  by  school  laws,  267. 

Law  relating  to  procuring  school  registers  for  use  of  teachers,  as  amended  by  chapter 
10,  Gen.  Laws  1868,  construed,  260. 

To  be  paid  under  law  in  force  when  contract  was  made,  88,  95. 

Institutes — an  unexpended  balance  of  an  annual  appropriation  for  holding  teachers' 
institutes  cannot  be  used  for  any  other  year  than  year  for  which  made,  260. 

8.  School-houses — sites. 

In  building  school-house,  trustees  may  be  advised,  but  cannot  be  controlled,  by  vote 
of  district  as  to  plans,  builder,  etc.,  269. 

Trustees,  no  legal  right  to  permit  use  of  school-house  for  any  other  than  school  pur- 
poses, 423.     [See  chapter  127,  Laws  1881.] 

Use  of  school-house  for  other  than  school  purposes— statute  of  1881  construed— power 
of  trustees  under,  496. 
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When  school-house  is  burned  during  term,  teacher  can,  if  always  ready  and  'willing 

to  teach,  recover  wages  for  term,  though  no  school  was  held — not  so  if  house  wag 

destroyed  by  lightning,  370. 
School-house  liable  to  sale  on  execution  against  district,  188. 
But  cannot  be  sold  bj'  creditor  holding  a  lien  until  same  is  foreclosed  in  court,  250. 
School-house  built  on  land,  and  used,  is  notice  to  mortgagee  taking  mortgage  on  land 

— case  stated  where  title  was  defective,  3.53,  511. 
Site  for  school-house  cannot  be  acquired  on  school  lands  held  under  contract  of  pur- 
chase from  state,  534. 
How  site  of  school-house  to  be  designated  and  changed  under  laws  of  1862,  227. 
Vote  on  selection  of  site  is  valid,  though  notices  duly  posted  were  torn  down,  269. 
Trustees  must  build  on  site  selected  by  vote  for  school-house,  else  district  not  liable 

to  pay  for  same,  297. 
Voters  may  at  lawful  meeting  rescind  vote  of  former  meeting  as  to  selecting  site  and 

raising  money  to  build  school-house,  etc.,  366. 
Change  of  site  of  school-house  requires  vote  of  two-thirds  of  voters  of  district,  not 

two-thirds  of  those  present  and  voting  at  meeting,  309,  429. 
Except  to  change  towards  center  of  district,  476,  510. 
Certain  proceedings  relative  to  contracting  to  erect  school  house  and  pay  contractor  as 

fast  as  money  voted  is  collected,  considered — no  interest  allowable  in  such  case,  393. 

9.   Taxation. 

Levy  not  to  exceed  nine  mills  in  any  one  year  for  building  school-house,  369. 

Levy  not  to  exceed  nine  mills,  except  when  not  sufficient  to  support  a  school  three 
months,  417. 

Each  voter  entitled  to  vote  on  levying  tax  on  propety  of  district,  187. 

Vote  of,  to  raise  money  for  school-house,  is  entirely  void  if  in  e-xcess  of  limit  author- 
ized by  law,  131. 

Trustees  cannot  levy  tax  for  more  than  period  specially  mentioned  in  law,  69. 

Trustees  having  raised  tax  illegally,  cannot  use  it  to  pa}'  teachers  employed  in  excess 
of.  authority,  69. 

After  tax  voted,  entered  on  rolls,  and  partially  collected,  a  vote  to  rescind  is  void,  241. 

Report  of  clerk  as  to  tax  voted  can  only  embrace  such  as  were  voted  prior  to  time 
fixed  for  making  report,  264. 

If  district  votes  to  have  school  more  than  three  months,  must  vote  adequate  means 
— trustees  no  power  to  levy  tax  for  same,  256. 

Validity  or  legality  of  tax  for  school  purposes  cannot  be  raised  before  attorney  gen- 
eral, after  having  been  extended  and  partly  collected,  260,  291.     See  280. 

On  union  of  districts,  tax  levied  by  one  cannot  be  equalized  by  voting  like  tax  on  the 
other  one,  187. 

On  division  of  districts,  the  territory  remaining  retains  its  name  or  number,  and 
powers  and  duties  as  to  taxation,  486. 

Division  of  district  before  levy,  and  after  vote  to  raise  tax,  vitiates  tax  as  to  part  set 
ofi,  138. 

On  division  of  districts  after  tax  is  levied,  and  before  paid,  should  be  paid  to  old 
treasurer,  491. 

Disposition  of  taxes  in  certain  cases  under  law  of  1862,  73. 

Bonds  of  district  maturing  next  year,  tax  should  be  levied  this  year  to  pay  them,  540. 

10.  School  funds. 

Apportionment  of  fund  cannot  be  based  on  a  verbal  return,  11. 

Apportionment  of  fund  can  anlj  he  pro  rata  of  amount  collected,  23. 

Apportionment  to  be  made  by  audjtor  as  prescribed  by  law,  not  as  directed  by  county 
commissioners,  110. 

Can  be  apportioned  only  on  basis  of  October  reports  of  district  clerks,  and  failure  to 
report  causes  loss  of  money  to  district.  111,  113. 

To  be  made  according  to  scholars  reported  by  clerk,  222. 

How  certain  funds  were  to  be  drawn  and  applied  under  law  of  1862,  79,  81. 

Apportionment  of  certain  funds,  under  law  of  1862,  between  existing  districts  in  pro- 
portion to  scholars,  84,  88. 

Once  duly  apportioned  to  district,  her  right  thereto  cannot  be  divested,  135. 

Where  district  left  out  of  apportionment  by  superintendent  by  accident,  auditor  to 
count  in  when  making  apportionment,  155. 

Apportionment  of  money  on  new  reports  in  case  where  old  were  destroyed  byflre,  155. 

Not  to  be  apportioned  to  district  just  organized  and  having  had  no  school,  240. 


INDEX.  583 

SCHOOL-DISTRICTS— Continued. 

Auditor  should  correct  returns  if  he  knows  of  errors,  and  apportion  accordinely,  240. 

How  and  when  apportioned  under  laws  of  1867,  245. 

Reports  for  apportionment,  how  made  where  district  is  divided— effect  of  not  making, 

Uaanot  be  legally  apportioned  on  a  scholastic  census  taken  in  part  or  all  before  day 
fixed  by  law,  318.  ^ 

County  auditor  responsible  to  district  for,  if  he  erroneously  refuses  to  make  an  appor- 
portionment  to  it,  268. 

Evening  schools  to  be  reported  for  apportionment  of  funds  same  as  day  schools,  491. 

Should  be  paid  over  by  county  treasurer  instead  of  redeeming  orders  of  district,  267. 

Orders  of  treasurer  of  district  on  county  treasurer  cannot  lawfully  be  paid  by  latter- 
he  must  have  the  order  of  county  auditor  in  favor  of  district  treasurer,  357. 

Money  levied  for  general  purposes  of  school  cannot  be  used  for  building  school-house, 

School-district  orders  are  receivable  for  school  taxes  only,  311,  358. 

Treasurer  no  authority  to  pay  orders  drawn  by  clerk,  until  attested  tav  director,  509. 

License  money  paid  county  commissioners  must  go  exclusively  to  school  purposes- 
otherwise  in  cities  or  villages  whose  charters  appropriate  it  otherwise,  30». 

Arising  from  taxation  not  payable  to  district  without  proof  of  exclusive  use  of  state 
text-books  in  district,  411,  515._ 

Treasurer  of  district  to  retain  certificate  as  to  use  of  state  text-books  to  show  to 
county  treasurer  when  he  draws  money  due,  494. 

When  stolen  from  the  treasurer  he  is  absolutely  liable,  and  cannot  be  relieved  by  any 
action  of  the  board,  501. 

Power  of  legislature  as  to  disposition  of— sources  of  common-school  fund— of  district 
fund— how  each  may  be  used — powers  of  trustees,  etc.,  251,  524.  , 

Both  principal  and  interest  due  or  to  become  due  on  past  sales  are  inviolate,  and  lat- 
ter cannot  be  reduced,  524, 

Power  of  board  created  to  invest,  does  not  extend  to  exchange  of  securities  after  in- 
vestment, 201. 

SCHOOL  LANDS. 

Source  of  title  of  state  to,  is  the  United  States  grant  in  the  enabling  act,  234. 

Title  to— how  proved,  234. 

State's  claim  to  all  school  sections,  whether  settled  on  or  not  before  survey,  asserted 

and  considered,  37,  45,  115. 
Whether  state  entitled  to  on  Winnebago  and  other  Indian  reservations,  78, 115,267. 
Whether  selegt||ti  of,  in  lieu  of  those  pre-empted  under  act  of  congress,  March  3, 

1857,  shiSHplpie  made  pending  decision  of  case  involving  state's  right,  75,  93. 
Power  of  stai^o 'grant  right  of  way  over,  doubtful,  169. 
Power  of  lafld^  commissioner  to  divide  land  into  small  subdivisions — deduction  of 

damages  to,  from  improvements  on,  71. 
Right  of  settlers  on,  to  cut  timber,  166. 
Cannot  be  sold  without  appraisal,  124. 

New  appraisal  may  be  ordered  at  commissioner's  discretion,  124. 
Appraisal  made  cannot  be  disregarded  or  modified  by  commissioner,  169. 
Appraisers  only  hold  for  particular  appraisements  for  which  appointed,  124. 
Where  returned  and  sold  as  prairie,  when  in  fact  more  valuable  for  timber — remedy 

of  state  limited  to  preventing  waste,  141. 
Sale  of,  on  day  fixed,  not  absolutely  essential,  but  may  be  made  afterwards,  74. 
Place  of  sale  and  the  lands  to  be  sold  are  within  discretion  of  commissioner,  67. 
Assignment  of  certificates  of  sale — rights  of  assignee,  67. 
Where  land  is  a  homestead,  unless  wife  joins  in  assignment  it  is  invalid,  510., 
Patents  not  to  issue  to  heirs  of  purchaser  before  decree  of  distribution  of  probate 

court,  241,  471. 
In  case  of  death  of  holder  of  certificate  the  decree  of  probate  court  must  be  had,  and 

copy  furnished  to  show  who  is  entitled  to  patent,  471. 
Patent  must  issue  to  original  purchaser,  unless  a  decree  or  order  of  court  is  obtained 

determining  other  parties  entitled  thereto — ex  parte  affidavits  not  sufficient  proof, 

432,  440. 
Taxed  after  sale  same  as  other  real  estate  under  law  of  1870,  263. 
Criminal  prosecutions  for  trespass  upon,  are  at  expense  of  county,  239. 
County  surveyors  entitled  to  statutory  fees  for  surveying,  88. 

Bill  for  reduction  of  interest  on  purchase  money  due  on  sales  of  school  land  held  un- 
constitutional as  to  past  sales,  524. 
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What  extensions  permissible  under  the  law  as  to  payment  of,  413. 

SECRETARY  OP  SENATE. 

Must  pay  for  assistance  he  employs  for  closing  up  business  after  session,  299. 

SECRETARY  OE  STATE. 

Duties  of,  relating  to  binding,  etc.,  of  pamphlets,  reports,  etc.,  304. 
Buty  of,  regarding  state  seal,  42. 

SEDUCTION. 

Requisite  allegations  in  complaint  for,  457. 

SENATE. 

Cannot  change  law  as  to  compensation  of  officers  of,  by  simple  resolution,  299. 
Right  to  sit  as  court  of  impeachment  beyond  time  limited  for  legislative  session,  274. 

SENATORS.     See  Senate.  ' 

Elected  in  1882  hold  for  four  years,  527. 

May  be  chosen  at  general  election  to  fill  vacancy  without  a  proclamation  of  the  gov- 
ernor, 55. 

SEPARATE  TRACT.     See  Taxes  and  Taxation. 
"What  constitutes,  163. 

SETTLERS. 

Claims  to  lands,  under  act  of  1877,  on  line  of  St.  Paul,  Minneapolis  &  Manitoba  Rail- 
way, considered — "settlers"  defined,  404,  405,  409. 

On  swamp  lands— what  to  prove,  to  secure  lands  by  relinquishment  of  state  to  United 
States,  519. 

SHERIFF.     See  County. 

Neither  sheriff  nor  deputy  can  hold  office  of  notary  public,  340. 

Duties  as  to  service  of  warrants,  writs,  etc. — fees  and  mileage  therein,  222. 
^     Fees  and  mileage  when  unsuccessful,  403. 

If  without  fault,  in  matter  of  escape  of  criminal,  is  entitled  to  mileage  for  pursuing 
him,  474. 

Pees  for  boarding  prisoners  committed  from  another  county,  a  charge  against  such 
county,  not  the  state,  327,  499. 

Pees  for  certain  services  relating  to  prisoners — board,  washing,  attending  court,  etc., 
454. 

Fees  for  carrying  insane  to  hospital,  same  as  that  allowed  anajot^r  person  desig- 
nated therefor,  499.  '?^B'* 

What  allowable,  under  laws  of  1860,  for  carrying  convicts  to  th^^rate  prison,  41. 

SHORT-HAND  REPORTER.     See  Disteict  Court. 

SMALL-POX  PATIENTS. 

When  paupers,  county  liable  to  city  or  town  for  care  of,  493. 

SOLDIERS'  BOUNTY. 

Whether  payment  of,  by  counties,  can  be  legalized  by  legislative  act,  212,  219. 

SPEAKER  OP  HOUSE. 
Term  of  office  of,  480. 

SPECIAL  LEGISLATION.    See  Constitution  ;  Cohpokations. 

Discussion  of  law  relating  to  L.  S.  &  M.  R.  R.  Co.,  with  reference  to,  218. 
As  to  towns  and  villages — any  amendment  not  attempting  to  form  a  corporation  may 
be  passed,  426,  525,  526. 

STATE. 

When  it  became  such,  and  its  officer's  term  began,  2,  8. 

If  liable  to  suit,  would  not  be  liable  for  injuries  received  by  state  employe  by  the 

carelessness  of  a  co-servant  or  employe,  625. 
Nor  liable  to  pay  for  capitol  grounds,  525,  526. 

STATE  AGRICULTURAL  SOCIETY. 

Report  of  expenditures  to  be  made  by — effect  of  failure,  440. 

STATE  AID  TO  HIGH-SCHOOLS     See  High-School  Hoard;  Hioh  Schoom. 
To  be  given  in  order  of  applications  received  from  schools,  389. 


INDEX.  685 

STATE  AUDITOR.     See  Taxes. 

Duty  of,  to  examine  and  draw  warrants  in  all  cases  of  claims  against  state,  and  to  see 

that  all  come  within  class  law  provides  for,  94. 
No  authority  to  discriminate,  but  must,  in  absence  of  other  direction,  pay  in  order  of 

'  presentment  all  claims  allowed  against  state,  94. 
No  authority  to  pay  deficiency  in  one  appropriation  out  of  another,  398. 
Duty  to  construe  tax  law— his  construction  to  be  followed  until  annulled  bv  iuds- 

ment  of  court,  479.  J  J     b 

An  executive,  not  a  judicial,  officer— cannot  reverse  action  or  decision  once  made  in 

matters  of  abatement,  etc.,  of  taxes,  434. 
No  power  to  determine  taxability  of  lands  on  ex  parte  statements,  nor  to  cancel  taxes 

assessed,  35(i. 
Authority  of,  as  to  cancellation  of  taxes — has  no  equitable  Jurisdiction— must  give 

state  benefit  of  doubts,  541.  / 

Fees  of,  under  banking  act  of  1858,  19. 

STATE  BANKS.     Bee  Banks  and  Bakkikg. 

STATE  BOARD  OP  HEALTH.     See  Boaeds  of  Health. 

STATE  CLAIM. 

Against  United  States,  for  percentage  on  sales  of  Indian  lands— percentage  for  col- 
lection to  be  paid  by  legislative  act,  not  by  governor,  514. 

STATE  DEBT. 

Constitutional  limit  of — new  debt  cannot  be  created  beyond  limit,  to  pav  old,  143. 
271.  •  f  J        ,       > 

STATE  FUNDS.     See  Deposit  of. 

May  be  considered  county  funds  while  yet  in  hands  of  county  treasurer,  395. 

STATE  LANDS.    See  Internal  Impkovembnt  Grant  ;  School  Lands;  Swamp  Lands. 
When  relinquished  to  United  States,  294,  519. 
When  lauds  sold  for  taxes  become — actions  against  parties  trespassing  upon,  352, 353. 

STATE  NORMAL  SCHOOLS.     See  Normal  Schools. 

Cannot  use  money  appropriated  for  building  purposes  for  current  expenses,  263. 
Certificate  from,  enables  holder  to  teach  in  common  schools,  but  not  in  independent 
districts,  264. 

STATE  OFFICERS,     See  Governor,  State  Auditor,  Etc. 
Cannot  be  garnished,  or  funds  in  their  hands  attached,  43. 
Constitution  did  not  adopt  territorial  officers  as,  6. 

STATE  PRINTING.     See  Commissioners  op  Printing. 
How  contracted  for  under  law  of  1860,  198. 
May  be  relet  where  bidders  combine  to  prevent  competition  for,  434. 

STATE  PRISON.    See  Commission  oe  Appraisal  ;  Warden. 
'    Authority  of  inspectors  as  to  leasing  shops,  etc.,  269. 

Inspectors  of,  no  power  to  draw  money  from  state  in  advance  of  expenditure,  243. 

Authority  of  warden — how  limited  as  to  delivery  of  remains,  on  death  of  prisoners  in 
prison,  for  surgical  study,  498. 

Award  of  commission  appointed  to  settle  differences  with  prison  contractors — con- 
strued with  reference  to  authority  of  appraisers,  478. 

Warden  of,  no  authority  to  arrest  escaped  convict  in  another  state  without  requisi- 
tion, 117. 

Grand  jury  have  no  control  over  or  duty  to  perform  with  reference  to,  342. 

STATE  RAILROAD  ADJUSTMENT  BONDS. 

To  be  signed  by  officers  of  state  in  office  when  issued,  495. 

STATE  RAILROAD  BONDS.     See  Banks  and  Banking.  , 

History  of  their  issue — railroad  first  mortgage  bonds  issued  as  security  for,  not  to  ex- 
ceed in  amount  the  state  bonds  received,  12. 
Discretion  of  governor  as  to  delivery,  33,  35. 
Foreclosure  of  mortgages  given  to  secure,  discussed,  41,  42. 

History  of  foreclosure  of  mortgages  for,  and  objections  to  validity  of  foreclosure  sales 
1        discussed,  46,  50. 
If  valid,  are  taxable,  129. 
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STATE  REFORM  SCHOOL. 

Managers  of,  to  receive  persons  under  17  years  of  age  committed  by  United  Btatea 
court  for  any  terra  sentence  fixes,  540. 

STATE  ROADS.     See  Roads  and  Bridges.  , 

How  far  town  autliorities  had  jurisdiction  over,  under  law  of  1858,  22. 

STATE  SCHOOL  FOR  IMBECILES. 

Under  charge  of  superintendent  of  deaf,  dumb,  and  blind  asylum,  481. 

STATE  SCHOOL  FUNDS.     See  School-Districts  ;  Taxes,  Etc. 
Duty  of  board  created  to  invest,  ends  with  investment,  201. 
Cannot  be  diverted,  or  money  paid  into,  refunded  out  of,  370. 
Income  of,  is  also  inviolate,  and  interest  to  accrue  cannot  be  reduced,  524. 

STATE  SEAL.' 

Duty  of  governor  and  secretary  of  state  regarding,  42. 

STATE  TEXT-BOOKS.     See  School-Districts;  Coctntt  TREAStrnER. 

Duty  of  district  clerks  as  to  when  and  how  many  to  order  for  each  3'ear,  .372. 

Certificate  of  use  of,  required  ( after  two  years  use  m  county)  to  entitle  district  to- 
school  money,  411,  422. 

Certificate  as  to  use  of,  b}'  district,  to  be  retained  by  treasurer  and  produced  or  shown 
to  county  treasurer  when  money  due  district  is  drawn,  494. 

Such  certificate  should  bear  date  but  a  short  time  prior  to  paj'ment,  515. 

Duty  of  county  treasurer  as  to  monej's  applicable  under  law  relating  to,  369. 

Independent  districts  are  subject  to  law  relating  to,  367,  421. 

County  treasurers  not  entitled  to  percentage  on  money  retained  from  districts  to  pay 
for  text-books  ordered,  486. 

Clerk  of  school-district  cannot  be  punished  or  removed  for  refusal  to  give  bond  un- 
der law,  48EI. 

As;ents  for  sale  of,  are  not  insurers  and  not  responsible  for  loss  of,  by  fire,  theft,  etc., 
538. 

Women  cannot  vote  upon  continuance  of,  in  schools,  nor  can  electors  in  districts  not. 
subject  to  text-book  law — special  districts,  442. 

STATE  TKEASDRER.     See  Deposit  of  State  Funds. 

In  depositing  state  funds  may  select  private  as  well  as  state  and  national  banks,  398. 
Duty  in  certain  case  relative  to  receiving  state  bonds,  35. 

STATE  WARRANTS. 

Do  not  draw  interest — payable  only  when  treasurer  has  funds,  841, 
STATISTICS. 

Duty  of  assessors  to  furnish  all  ordinary,  without  extra  pay,  465. 

Fees  for  furnishing  extra,  465. 

STATUTE  OF  LIMITATIONS. 

Bars  prosecution  for  adultery  after  one  year  from  time  of  ofiEense,  in  all  cases,  without. 

exception,  542. 
Exceptions  in,  will  not  be  implied  or  ingrafted  by  the  courts,  542. 
Requisition  will  not  issue  if  it  bars  prosecution,  542. 

SUPERINTENDENT  OF  PUBLIC  INSTRUCTION.    See  Attorney  General. 
OSice  of,  under  territory,  not  continued  by  state  constitution,  6. 
Creation  of  office  of — vacancies  in,  how  filled,  288. 
Term  of  ofiice  of,  when  expires,  520. 

On  written  application  of  superintendent  only,  is  attorney  general  required  to  give- 
opinions  upon  school  questions,  484. 

"SURETIES. 

On  bond  of  a  treasurer,  estopped  to  deny  liability  on  ground  of  his  ineligibility,  510. 
SWAMP  LANDS.     See  Grants  of  Land. 

State  not  entitled  to  any,  within  the  limits  of  railroad  grants,  except  where  not  taken 
by  railroads,  126. 

Government  selefctions  of,  conclusive,  127,  622. 

State  grants  of,  are  present  grants,  conveying  only  a  floating  title,  which  becomes  fixed 
only  on  location  of  line  of  road  or  making  certain  selections — state  may  dispose- 
of  same  any  time  before  location  of  line  or  selection,  249,  258. 

Claim  of  railroad  company  against  state  institutions  for  lands  selected  for  latter,  de- 
nied, 258. 
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SWAMP  LANDS— Continued. 

Constitutionality  of  grant  of,  not  a  question  for  executive  after  approval  of  the  law, 

258.     See  284. 
State  institutions  grant  not  a  contract,  and  subsequent  disposition  of  lands  granted 

to,  may  be  made  by  legislature,  284. 
State  not  liable  to  pay  land-oflace  fees  for  entering  selections  of,  217,  522. 
Land  commissioner  has  power  to  sell  grass  on,  67. 

Act  for  relief  of  settlers  on,  does  not  include  "  soldiers'  additionals,"  425. 
But  does,  lands  hqjd  under  homestead  or  tree-claim  entries — evidence  necessary,  519. 

TAXES  AND  TAXATION.     See  County  Auditor  ;  County  THEAsuREn  ;  Gross  Earn- 
ings; Railroads;  School-Districts. 

1.  What  property  taxable— what  exempt.         8.  Judgment —nature  and  effect. 

2.  Assessment  and  listing  of  property.  9.   Tax  sale— manner  and  effect. 

3.  Abatement  and  equalization.  10.  Sale  of  forfeited  lands. 

4.  Uate  and  manner  of  levy — corrections.    11.  Assignment  where  bid  in  by  state. 

5.  Payment  and  collection  oftax—treas-    12.  Redemption  from  sale— who  may  redeem — 

urer's  power  and  duty.  when  and  how  made. 

6.  County  auditor's  certificate  as  to  pay-     13,  Refundment  where  sale  was  void. 

ment.  14.   Taxation  of  railroad  lands. 

7.  Publication  of  tax-list — what  constitutes    15.  .School  taxes. 

— where  published — descriptions  in.      ■  16.  Miscellaneous. 

1.    What  property  taxable — u]!iat  exempt. 

Property  used  for  private  or  select  school  purposes  is  not  exempt,  388,  395. 

Dwelling-house  on  Carleton  college  grounds,  leased  for  rental,  is, not  exempt,  344. 

Parsonage  of  a  cliurch  is  not  exempt,  344. 

Bishop's  residence  and  ground.s,  not  necessary  for  use  of  church,  are  taxable,  54,  55. 

The  funds  of  Carleton  college  are  exempt,  344. 

Lands  entered  and  not  patented  under  homestead  act  are  subject  to  taxes,  119,  144. 

How  collected  against  such  lands,  144. 

Lands  not  pre-empted  or  taxable  at  time  of  assessment  cannot  afterwards  be  extended 
on  list,  or  taxed  as  omitted  lands,  93. 

Lands  held  under  homestead  act  under  cash  entries,  or  after  proving  up,  are  taxable, 
305. 

Before  that,  only  improvements  can  be  taxcl,  306. 

Timber-culture  lands  are  virtually  homestead  lands,  and  improvements  are  taxable  as 
personal  property,  336. 

Lands  located  with  half-breed  scrip  taxable  before  patent,  59'. 

Lands  entered  under  special  acts  of  congress  are  taxable  from  date  of  entry,  165. 

Capital  stock  in  corporation  being  taxed  in  another  state,  does  not  prevent  taxing 
shares  of  stockholders  resident  in  this  state,  208. 

National  bank  shares  are  to  be  taxed  in  this  state— manner  of,  189,  206. 

Banks^what  secuities  and  property  of,  taxable,  160. 

Saw-logs  cut  and  owned  in  this  state,  but  which  are  in  Wisconsin  waters  on  May  1st, 
are  taxable  here,  317. 

Residents  may  be  taxed  for  moneys  loaned  to  parties  out  of  state,  32. 

Lands  sold  for  taxes  continue  taxable,  24. 

Cannot  be  imposed  on  state  revenue,  or  machinery  of  state  government,  by  the  United 
States,  by  duties  and  stamps,  104,  179. 

Lands  pre-empted,  but  not  paid  for,  are  not  taxable,  24. 

Property  upon,  and  owned  by  residents  on,  military  reservations  of  United  States  is 
exempt  from  taxation,  100. 

Lands  held  under  homestead  law  are  not  taxable  until  final  proof  made ;  only  the  im- 
provements can  be  taxed,  364. 

Certificates  of  purchase  at  tax  sale  are  not  taxable,  but  land  is,  and  should  be  trans- 
ferred to  purchaser  by  the  auditor  for  taxation,  121. 

Treasur}'  notes  of  United  States  not  taxable  by  state,  7s,  178. 

State  receipts  or  other  instruments  not  taxable  by  United  States,  104,  179. 

Where  land  is  exempt,  that  fact  must  be  pleaded  by  answer,  else  judgment  against  it 
will  be  valid,  446. 

After  foreclosure  of  mortgage  on  land,  debt  is  satisfied  thereby,  and  mortgage  cannot 
be  taxed  a«  a  credit,  3U6. 

Certificates  of  foreclosure  and  sale  of  land  are  not  taxable  as  personal  property,  377. 
Cuntrj,  401. 
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TAXES  AND  TAXATION— Contiuued. 

Certain  Catholic  church  property  held  exempt,  221. 

Parish  schools  of  churches  are  exempt — how  tax  levied  on  may  be  abated — if  sold  on 
judgment,  latter  may  be  canceled — how,  476. 

2.  Assessment  and  listing  of  property. 

All  proceedings  for  enforcing,  must  comply  strictly  with  law,  62. 

Assessment  of,  after  time  mentioned  in  law,  (1859,)  valid,  11. 

Poll-tax  may  be  assessed  and  collected  after  time  prescribed  therefor,  123. 

What  provisions  as  to,  are  directory,  123. 

In  assessing  real  estate,  what  constitutes  separate  tract  in  country  or  in  town,  163. 

All  property  to  be  assessed  at  cash  value  irrespective  of  inpumbrances,  529. 

Taxation  of  banks — how  and  where  taxed,  128,  132, 

Telephone  companies  are  not  telegraph  companies,  but  are  to  be  assessed  aud  taxed 
as  companies  or  associations,  435. 

Steam-boat  companies — how  taxed,  76. 

Who  is  a  merchant  under  tax  law,  75,  80. 

Where  property  to  be  listed  in  certain  case  under  law  of  1860,  75. 

Omitted  lots  or  tracts — how  assessed,  and  when,  190. 

To  be  assessed  at  true  comparative  value,  and  equalized  in  same  way,  86. 

Assessment  of  personal  property  taxes — when  to  be  made — effect  of  law  where  sale  is 
made,  264. 

Where  personal  property  of  non-residents  to  be  li.sted  under  laws  of  1861,  225. 

Are  assessed  and  collected  on  property  of  married  woman  same  as  if  single,  232. 

Assessment  of  sum  payable  on  a  contract  of  sale  as  a  credit,  should  be  at  full  price  of 
sum  payabre,  237. 

Taxes  may  be  assessed  on  stock  of  goods,  and  also  on  proceeds  of  sale  of  same,  as 
money  or  credits,  264. 

Money  must  be  listed  where  owner  resides,  though  money  may  be  in  bank  in  Eng- 
land— statutory  and  common- law  rules  applicable,  332. 

Assessment  of  corporate  stock  to  he  listed  and  taxed  at  place  of  business  or  principal 
office,  469. 

Applies  to  building  associations,  459. 

Listing  of  warehouses,  elevators,  or  grain-houses  in  town  where  situated,  459,  318. 

Parties  owning  property  are  not  entitled  to  any  deduction  on  account  of  what  they 
owe  on  purchase  price,  535. 

Indebtedness  is  to  be  deducted  from  credits  only,  not  from  anv  other  assessable  prop- 
erty, 535.     See  150. 

Money  and  other  personal  property  is  to  be  assessed  as  of  its  status  on  May  1st — sub- 
sequent investment  or  disposition  ma'ies  no  difference,  536. 

Mortgages  to  be  assessed  in  town  where  mortgagee  resides,  even  though  double  tax- 
ation results  by  also  taxing  the  property,  529. 

Where  land  was  assessed  by  the  acre  one  year,  which  had  since  been  divided  or  plat- 
ted into  lots,  cannot  be  reassessed  next  year,  388. 

On  school  lands  sold,  tax  is  levied  in  same  manner  as  other  lands,  under  law  in  1870, 
263. 

In  villages,  under  the  general  law,  the  assessor  of  the  town  in  which  village  is  situ- 
ated is  to  assess  village  property,  506. 

3.  Abatement  and  equalization. 

Abatement  of  taxes  cannot  be  made  under  present  law  by  county  commissioners — can 
be  made  by  state  auditor  only  on  recommendation  of  county  commissioners,  425, 
463,  529. 

State  auditor  no  jurisdiction  unless  county  commissioners  recommend  same  officially 
as  a  board ;  he  cannot  grant  rehearing,  or  act  a  second  time  on  same  matter,  434. 

State  auditor  no  authority  to  grant  abatement,  cancel  a  sale,  or  satisfy  the  judgment 
recovered,  even  where  sale  to  state  has  been  made,  and  though  land  was  not  tax- 
able, 446.     [Changed  by  Laws  1881,  c.  10.] 

County  commissioners  had  no  authority  to  abate  taxes  or  costs  where  land  was  sold 
on  judgment  for  tax,  347,  350. 

No  power  existed  in  county  commissioners  to  order  reassessment  or  abatement  after 
time  of  redemption  expired,  under  laws  in  1863,  139. 

Where  power  of  abatement  was  vested,  under  law  in  1862,  61,  96. 

County  board  had  the  power  of  remitting  tax  or  modifving  assessment,  under  law  in 
1858,  11. 
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TAXES  AND  TAXATION— Continued. 

Equalization  of  asisessment — mode  and  manner  of  making — power  of  board  as  to  rais- 
ing values  and  adjusting  same  between  towns,  86. 

Equalization  of  assessment — power  of  county  board  to  raise  or  lower  town  or  individ- 
ual assessment  ou  personal  or  real  property — definition  of  term  "equalize,"  238. 

Eqnaliziition  lioard  cannot  meet  after  time  fixed  by  law — such  provision  is  manda- 
tory, 98,  326,  437. 

No  remedy  for  failure  of  equalizing  board  to  meet  at  time  and  place  required  by  law, 
326. 

4.  Rate  and  manner  of  levy — correetionn. 

Tax  voted  in  exxess  of  legal  limit  i-enders  vote  void,  and  no  tax  can  be  extended,  131. 

Contra,  343. 
If  amount  voted  by  town  exceeds  limit,  auditor  to  extend  only  what  law  allows,  343. 
Limit  of  tax  levy  for  county  purposes  under  chapter  11.  Gen.  St.  1866,  239. 
Must  be  levied  im  uniform  rule  of  percentage  on  valuation  of  propertj',  148. 
jVIay  be  levied  by  county  board  for  county  roads  and  bridges  beyond  a  five-mill  tax 

"  levied  for  ordinary  purposes,  326,  t>2s" 
After  amount  fixed  for  support  of  poor  bj'  countj'  commissioners  is  extended  on  tax- 
list  they  cannot  change  it,  328. 
Taxation  signifies  an  annual  levy  or  assessment,  and  one  town  board  cannot  levy  for 

future  years,  215. 
Commissioners'  estimate  for  revenue  fund  may  state  items,  but  no  separate  tax  can 

be  levied,  but  a  gross  levy  for  all  purposes  made,  474. 
The  one-mill  school  tax  must  be  levied  by  county  commissioners,  or  auditor  has  no 

authoritj'  to  extend  it  on  list,  483. 
Levy  extended  for  reimbursement  of  expenses  of  town  boards  of  health  must  be  on 

property  of  entire  county,  535. 
Lands  held  under  homestead  law,  how  tax  levied  on,  244. 
Time  pres-iribed  for  levy  of,  by  auditor,  dii-eotory,  and  may  be  done  any  time  before 

delivery  of  duplicate  to  treasurer,  87,  96. 
When  inandamun  will  issue  to  compel  levy  of,  133. 

No  tax  can  be  extended  or  collected  after  repeal  of  law  authorizing  same,  97. 
Where  assessor's  return  fails  to  show  certain  facts,  auditor  to  inquire  and  act  on  best 

information  .obtainable,  87,  98. 
Auditor  to  remedy  omissions  of  assessors  in  certain  cases,  258. 
Provision  as  to  deduction  of  debts  from  credits  unconstitutional,  as  violating  rule  of 

uniformity,  150. 

5.  Payment  and  collection  of  tax — treasurer's  power  and  duty. 

Taxes  are  payable  in  orders  of  county,  town,  etc.,  for  county,  town,  etc.,  taxes  only, 

311. 
County  orders  are  receivable  for  county  tax  without  regard  to  order  of  presentation, 

356. 
Wolf  county  orders  receivable  in  payment  of  taxes,  342.  ^ 

Receipts  for  payment  of  taxes  are  not  conclusive,  475. 
But  are  against  the  treasurer  and  his  sureties,  343. 
County  treasurer's  liability  arises  when  he  refuses  or  neglects  to  collect  collectible 

personal  tax,  or  to  file  delinquent  list  and  affidavit— grasshopper  extension  acts 

construed  and  applied,  378. 
Collection  of  personal  tax  by  distress— authority  for  levying— diligence  in  seai'ch  for 

property — no  property  exempt— fees,  same  as  constable's,  to  come  out  qf  property 

levied  upon,  438. 
Personal  property  levied  on  for  tax  cannot  be  conveyed  by  party  to  defeat  collection 

of  same,  25. 
Personal  property  tax  is  not  a  lien  on  property  assessed,  but  a  personal  claim  against 

the  owner,  65,  533. 
Become  delinquent  June  1st— parties  have  all  of  May  31st  in  which  to  pay,  388. 
Treasurer  cannot  levy  distraint  after  June  1st  in  collection  of  personal  property  taxes, 

372. 
Collection  of  personal  property  tax  cannot  be  postponed  beyond  June  1st  by  treasurer, 

by  agreement,  without  his  being  liable  therefor,  533. 
No  fees  allowed  for  collecting  personal  property  tax  unless  levy  is  made  by  di_stress,  501. 
The  collector  of  taxes  is  entitled  to  percentage  on  what  lie  collects  only,  27. 
Fees  of  treasurer  for  land  sold  to  county  for  taxes  under  laws  of  1B58,  22. 
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Taxes  reported  by  road  overseer,  when  collected,  go  to  common  town  fund,  not  to 
road-district  reporting  and  paying,  472. 

Statutes  extending  time  for  payment  of,  in  certain  counties,  on  account  of  grasshop- 
per raid,  construed,  333,  378. 

Limit  of  such  extension,  413. 

No  imprisonment  for  non-payment  of  taxes  in  this  state,  444. 

Interest  on  taxes  is  not  chargeable  between  time  tax  becomes  delinquent  and  time  of 
sale,  472,  534. 

6.  County  auditor's  certificate  as  to  payment. 

County  auditor's  certificate  of  "  taxes  paid,"  if  untrue,  would  not  discharge  the  taxes 
actually  due,  and  if  injury  occurs  to  any  one  the  auditor  is  liable  to  the  party  in- 
jured, in  damages,  347,  350,  371,  475.     Bee  207. 

Auditor  must  certify  "  taxes  paid,"  if  his  books  and  records  do  not  show  any  unpaid, 
under  law  of  1862,  142.     Coraira,  under  law  in  1882,  491. 

Cannot  so  certify  from  books  alone — must  see  if  taxes  remain  in  treasurer's  hands  un- 
paid, 491. 

Auditor's  certificate  of  ' '  taxes  paid  "  is  required  on  all  quitclaim  deeds— object  of  law 
stated,  257,  293,  363.     Contra,  104,  142,  207.     See  343. 

Certificate  of  payment  required  before  record  of  sheriff's  certificate  of  foreclosure  of 
mortgage,  115. 

Tax  need  not  have  been  paid  to  entitle  a  mortgage  or  an  assignment  of  mortgage  to 
record,  59,  104,  178,  241. 

Patents  from  United  States  do  not  require  certificate  of  "  taxes  paid  "  to  be  recorded, 
366. 

So  of  deeds  made  to  correct  some  en|or  in  former  deed,  343. 

Purchaser  at  tax  sale  should  pay  all  subsequent  taxes,  else  he  forfeits  his  lien — au- 
ditor should  certify  "taxes  paid"  on  deed  of  subsequent  tax  purchaser,  after 
time  for  redemption  thereon  has  expired,  171. 

Auditor  to  certify  "  taxes  paid  "  when  all  are  paid,  except  those  for  which  tax  sale 
was  had  and  redemption  expired  and  deed  given,  257. 

Auditor's  certificate  of  "taxes  paid  "  under  law  of  1866 — eflrect  on  tax  sales,  343. 

A  tax  sale  is  equivalent  to  payment  for  purposes  of  transfer  for  record,  104,  257,  293, 
343 

Provisions  as  to  transfer  of  lands  for  taxation  explained  and  construed,  104,  207,  293, 
363,  491. 

Auditor  to  use  discretion  as  to, when  transfer  necessary  for  purposes  of  taxation,  312. 

On  homestead  lands,  become  void  when  the  land  reverts  to  the  government,  and  au- 
ditor should  then  certify  "  taxes  paid,"  217. 

Certificates  of  tax  sale  and  assignments — when  may  be  recorded,  and  how — county 
auditor's  certificate  on — how  made,  381. 

Tax  certificates,  assignments,  and  certificates  of  redemption  need  not  be  acknowl- 
edged by  auditor  to  entitle  them  to  record,  309. 

7.  Piihlication  of  tax-Hit — what  constitutes — where  published — descriptions  in. 

A  tax  sale  not  published  for  full  time  is  invalid,  167. 

Effect  of  but  10  days'  publication  where  law  requires  20 — remedy,  357. 

Percentage  for  publication  covers  notices  and  everything  required  to  accompany  the 

list,  348,  859. 
Paper  which  is  printed  in  one  county  and  distributed  in  another,  not  a  legal  paper  of 

latter  county,  461. 
Publication  to  be  let  to  lowest  bidder  on  day  fixed  by  law — accepted  bid  constitutes  a 

contract,  300. 
May  be  oublished  in  a  paper  which  has  a  "  patent  inside  "  or  "  patent  outside,"  or 

both,  305. 
Publication  may  be  in  supplement  to  paper,  327. 
Letting  of  contract  for  publication— where — in  what  kind  of  paper — who  to  designate 

paper,  371. 
Change  of  name  of  paper  after  designation  not  material,  if  proof  shows  it  to  be  same 

paper,  433. 
Where  county  commissioners  fail  to  designate  paper,  county  auditor  to  do  it— how  to 

be  done  by  him — form  of  designation,  463. 
Qualifications  of  paper  in  order  to  be  legallv  designated,  456. 
One  description  in  list  and  judgment— what  constitutes— examples,  359. 
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Description  of  property  listed-should  not  be  subdivided  wliere  belongs  to  one  owner 

and  IS  contiguous,  307. 
Publication  of  list— not  legal  when  merely  printed  and  not  distributed   537 
Publication  of  list— should  be  in  exact  form  in  which  printer  receives  it— omission  of 

sign  X,  the  dollar  mark,  ($,)  the  word  "  of"  between  the  abbreviations  discussed 

O/D.  ' 

8.  Judgment — nature  and  effect. 

Taxes  are  a  lien  on  the  land  until  paid— the  judgment  is  a  proceeding  in  rem  to  fore- 
close the  lien,  459,  461. 

Judgment  may  be  valid  though  property  taxed  was  exempt,  446. 

Unless  exemption  is  pleaded  as  a  defense,  judgment  against  the  land  is  valid,  446 

Where,  after  judgment  and  sale,  land  is  bid  in  and  still  held  by  state,  it  is  not  proper 
to  enter  another  judgment  against  the  land  or  to  sell  it,  534, 

State  auditor  may  satisfy  tax  judgment  in  certain  cases,  467. 

■Clerk's  and  printer's  fees,  how  to  be  charged  against  delinquents  paying  before  judg- 

Jlrrors  in  description  cannot  be  corrected  after  judgment— sale  must  follow  iuds- 
ment  description,  351. 

9.   Tax  sale — manner  and  effect—tax  deed. 

Sale  cannot  be  adjourned  to  different  place  from  tliat  fixed  by  la  .v,  182  198. 

Sale  must  follow  advc-tisement  and  list  as  to  description,  and  auditor  cannot  subdi- 
vide tracts  at  the  .sale,  160,  163. 

Ilnder  law  of  1858  register  of  deeds  to  sell  until  county  treasurer  qualified,  4. 

At  sale  of  land  for,  otficer  selling  may  purchase,  127, 

Repeal  of  law  after  assessment  and  before  sale  pri      nts  sale  for,  73. 

Surplus  arising  from  sale,  under  chapter  4,  Laws  Ibb^i,  to  be  paid  to  party  in  whose 
name  title  appears  of  record,  102. 

Surplus  at  sale  belongs  to  owner,  and  will  not  pass  to  grantee  by  quitclaim  deed,  222. 

Surplus  at  sale  claimed  by  original  owner  and  by  holder  of  tax  deed— how  to  be  paid. 

Cancellation  of  sale— auditor  of  state  cannot  cancel  where  applicant  does  not  show 

there  was  any  sale,  467. 
Title  to  land  sold  for  taxes  vests  absolutely  after  expiration  of  period  of  redemption, 

A  tax  sale  is  a  contract,  and  the  rate  of  interest  cannot  be  changed  after  sale  so  as  to 

affect  past  sales— all  made  prior  to  1877  bear  2  per  cent,  per  month,  except  sales 

to  state  not  assigned— may  be  changed  as  to  them,"  388. 
Executive  officers  no  power  to  declare  a  tax  sale  void— must  be  done  by  judgment  of 

court — rule  eaveat  emptor  applies  to  purchaser  at  tax  sale — state  does  not  guarantv 

the  title,  430. 
, "Where  tax  was  actually  paid  before  sale,  lax  deed  is  void,  but  auditor  or  register 

cannot  correct  records,  158. 
What  recitals  tax  deed  should  contain,  72, 
Tax  deed  need  not  be  stamped  with  United  States  stamps,  104, 
County  auditor's  duty  ends  with  execution  of  lax  deed,  and  be  has  nothing  to  do  with 

question  of  rights  under  it,  102, 
Purchasers  at  tax  sales,  under  law  of  1862,  entitled  to  deed  before  expiration  of  year 

for  redemption,  107.  / 

Certainty  is  required  in  description  in  tax  deed — illustration  of  sufficient  description, 

126. 

10.  Sale  of  forfeited  lands. 

Requisites  for  sale  of  forfeited  lands  under  act  of  1862,  82. 

Sales  of  forfeited  lands  under  laws  of  1860-64,  how  to  be  made,  164. 

The  forfeited  sale  law  of  1875,  for  Hennepin  county,  referred  to  and  distinguished. 

Act  of  1881,  for  sale  of  forfeited  lands,  authorizes  sale  of  all  on  which  taxes  were  de- 
linquent in  and  prior  to  1879,  455. 

And  also  lands  referred  to  in  Sp.  Laws  1878,  c.  259,  456. 

Construction  of  same,  as  to  what  taxes  and  what  lands  to  be  included  in  list — the 
right  of  redemption — nlerger  of  judgment,  etc.,  459. 

Two  separate  notices  to  be  given  for  sale  of  1881 :  one  for  regular  annual  sale,  the 
other  for  forfeited  sale,  471. 
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Excess  of  amount  due,  paid  at  forfeited  sale  of  1881,  not  to  be  paid  to  owner  of 
land,  488.      See  eonira,  19  N.  W.  Rep.  83. 

No  authority  for  auditor,  under  law  of  1881,  relating  to  forfeited  sales,  to  satisfy 
judgment  and  sale,  on  proof  of  payment  of  tax,  493. 

Lands  unsold  at  forfeited  sale  in  1881,  (chapter  135,)  because  of  an  injunction  or  oth- 
erwise, to  be  disposed  of  by  state  auditor,  508. 

11.  Assignment  where  bid  in  by  state. 

Assignment  of  property  bid  in  for  state  must  be  in  fee-simple  absolute',  314. 

Certificates  of  assignment — when  to  be  made  under  certain  sales,  346. 

Assignee  of  certificate  of  sale  to  state  must  pay  all  subsequent  taxes,  or  forfeit  his 

lien,  106,  171. 
After  time  for  redemption  expires  on  sale  to  state,  state  may  bring  trespass  for  cutting 

on  lands  bid  in  for  state.     Before  that,  injunction  or  an  action  for  damages  can 

be  brought,  352. 

12.  Redemption  from  sale — who  may  redeem — lohen  and  how  made. 

Must  be  by  party  having  an  interest  or  lien — "  redemption  "  defined,  329.    Contra,  362.  ' 

May  be  by  any  person  from  sales  where  time  has  not  expired,  though  tax  titles  for  cer- 
tain prior  years  may  be  outstanding,  362. 

By  minor  heirs  may  be  made  any  time  during  disability,  or  for  two  years  after  it 
ceases,  and  may  be  of  the  whole  or  a  part  of  an  undivided  interest,  351. 

By  minor — evidence  necessary — auditor's  duty  in  such  case,  180,  234,  241,  351. 

By  minor  heirs  after  time  limited  and  before  deed  issued,  172,  241. 

Subsequent  purchaser  redeeming  from  sale  to  prior  purchaser  does  so  at  his  peril- 
owner  may  redeem  from  sale  to  him  without  i-epaying  amount  he  paid  in  redemp- 
tion, 383. 

A  prior  tax  purchaser  must  redeem  from  sale  to  subsequent  purchaser,  or  lose  lien, 
106,  142,  171. 

Mortgagor  is  owner  until  foreclosure,  but  mortgagee  has  a  right  to  redeem  from  sale 
if  mortgagor  does  not,  112. 

Bight  to  redeem — evidence  of,  142. 

No  right  of  redemption  exists  after  the  two  years  from  sale,  though  no  tax  deed  is- 
sued, 167.  ' 

Bight  of  redemption  is  a  vested  right,  179, 164. 

Bight  of,  after  forfeited  sale,  under  various  acts,  179. 

Land  sold  for  delinquent  taxes  could,  under  law  of  1858,  be  redeemed  in  county  or- 
ders, except  where  certificate  of  sale  is  assigned  liy  county,  35.    Contra,  51. 

Section  37,  c.  6,  Laws  1877,  was  of  doubtful  validity  ;  was  repealed  by  law  of  1878— 
later  law  repeals  former  by  covering  whole  subject — authorities  cited,  383. 

Redemption  from  sale  must  be  according  to  plain  terms  of  law — percentage  computed 
on  amount  of  sale,  201. 

Law  extending  time  for  redemption  held  not  to  apply  to  sales  made  prior  thereto,  on 
whicli  time  for  redemption  had  expired,  355. 

A  certain  other  law,  specially  made  retrospective,  held  good  as  to  lauds  forfeited  to 
the  state  and  held  by  it  only,  360. 

Law  regarding  notice  to  redeem  (section  37,  c.  6,  Laws  1877)  not  retroactive,  and 
could  not  be  made  applicable  to  past  salus,  447. 

Such  law  was  repealed  in  1881,  465.  i 

Notice  to  redeem  was  not  required  or  authorized  after  repeal,  465,  512. 

Effect  of  repeal  as  to  sales  where  time  of  redemption  expired  before  repeal,  512. 

Interest  tax  purchaser  is  entitled  to,  on  subsequent  taxes  paid  before  and  after  de- 
linquent, 375. 

Rate  of  interest  on  subsequent  taxes  paid  by  purchaser,  not  affected  by  change  in 
rate  in  1877,  364, 

How  far  right  of  redemption  can  be  cut  off  after  sale,  512. 

Interest  on  amount  bid  at  sale  and  on  subsequent  taxes,  when  delinquent,  is  necessary 
to  be  paid,  350. 

Redemption  from  a  tax  sale  cannot  be  made  by  paying  less  than  amount  of  sale  and 
all  subsequent  taxes,  interest,  and  penalties,  350. 

Redemption  cannot  be  partial,  even  though  description  was  of  a  separate  tract,  314, 
471.  .  ^ 

Exception  stated,  351. 

County  treasurer  not  entitled  to  percentage  on  redemption  money  paid  him,  228,  230. 
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13.  Hqfundment  where  sale  was  void. 

Tax  was  to  be  refunded  if  land  was  not  taxable  at  time  of  assessment  and  narment 

under  law  in  1865,  204. 
Power  of  commissioners  to  refund  under  section  164,  tax  law  of  1874,  was  limited  to 

one  year  from  January  succeeding  levy  of  tax,  306. 
Power  to  refund,  but  not  to  abate  taxes,  was  conferred  on  county  commissioners  un- 
der law  of  1874.    Both  powers  were  conferred  by  law  of  1876,  and  were  unlimited 

322.  '  ' 

Where  tax  was  paid  by  mistake,  as'  on  wrong  land,  county  commissioners  could  refund 

under  authority  of  section  157,  tax  law,  as  amended  1875,  361. 
The  act  of  1875,  authorizing  county  commissioners  of  certain  counties  to  remit  and 

refund  portion  of  tax  of  1874  unequally  assessed,  construed  as  mandatory— rule 

stated,  322. 
The  right  to  refundment  is  now  limited  by  section  97,  tax  law,  and  petitioner  for,  must 

bring  himself  strictly  within  its  provisions,  467. 
Refundment  is  to  be  made  by  county  auditor  only  where  there  is  a  sale  declared  void 

by  judgment  for  reasons  stated  therein,  475. 
Refundment  cannot  be  made  unless  it  appears  there  was  a  sale,  even  though  land 

was  not  taxable,  467. 
Where  taxes  had  been  paid  prior  to  sale,  refundment  to  be  made — state  auditor,  not 

county  auditor,  to  cancel  sale,  480. 
Under  section  97,  tax  law,  the  judgment  must  state  for  what  reason  the  tax  sale  was 

declared  void,  475,  506. 
Refundment  is  a  right  of  purchaser  which  is  part  of  contract  of  sale,  and  cannot  be 

interfered  with  by  subsequent  law,  650. 
Payment  of  subsequent  taxes  by  tax  purchaser,  not  a  condition  of  refundment  where 

sale  to  him  was  void,  550. 
Section  21,  c.  10,  Laws  1881,  not  retroactive,  and  does  not  authorize  refundment  as  to 

past  sales,  502.  ' 

When  right  to  refundment  is  complete,  550. 
Amount  refunded  to  purchaser  at  void  tax  sale  is  to  be  charged  to  all  the  funds  ben- 

etlted  by  the  original  sale  in  the  like  proportion,  423,  429. 
Duty  of  auditor  on  judgment  filed  to  draw  order,  429. 
How  amount  refunded  to  be  recollected,  429,  529. 
Where  tax  is  refunded  on  void  sale  it  is  not  to  be  reassessed  or  relevied,  but  to  stand 

as  originally  extended  against  property,  and  (with  costs,  etc.)  included  in  cur- 
rent taxes  at  next  sale,  629. 

14.  Taxation  of  railroad  lands.    See  Railboabs. 

Exemption  of  railroad  lands,  and  payment  of  percentage  of  earnings  instead  thereof, 
discussed,  199,  242. 

Railroad  lands  contracted  to  be  sold  under  certain  permits  held  taxable,  402. 

Railroad  lands  of  St.  Paul  &  Pacific  Company,  contracted  to  be  sold,  were  not  tax- 
able until  conveyed,  nor  was  the  interest  of  purchaser,  under  law  in  1864,  170. 

But  act  of  1865  made  all  sold  subsequently  taxable  as  soon  as  contract  was  made,  205. 

Transfer  to  Litchfield  and  others  was  not  a  sale,  209. 

A  tax  on  land  sold  by  railroad  company,  where  fee  Is  still  in  company,  is  not  valid ; 
but  the  interest  of  purchaser  and  his  improvements  are  taxable  as  personal  prop- 
erty, 435,  467. 

Railroad  lands  once  sold  thereby  lose  exemption  and  are  afterwards  taxable,  though 
company  acquires  title  again,  541. 

Tax  on  land  contracted  to  be  sold  by  railroad  company  and  contract  forfeited,  how 
canceled  and  refunded,  378. 

Railroad  lands  of  N  orthern  Pacific  sold  to  purchasers  are  taxable,  though  no  patent 
issued — state  auditor  no  power  to  decide  or  cancel  the  tax  assessed,  366. 

Where  a  railroad  company  purchases  real  property  which  had  been  assessed  and 
taxed,  it  takes  it  subject  to  the  lien  for  taxes,  and  must  pay  them,  633. 

15.  School  taxes.    See  School-Distbicts. 
Trustees  of  school-district  no  power  to  exceed  limit  prescribed  by  law  for  levying 

taxes,  68. 
Tax  raised  in  excess  of  authority  cannot  be  used  for  school  purposes,  69. 
School-districts  not  to  levy  tax  in  excess  of  nine  mills,  except  where  insuflBcient  to 
support  a  school  three  months,  417. 
38 
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School-tax  must  be  limited  to  district  as  it  exists  at  time  of  levy,  and  division  after 
vote,  but  before  time  of  levy,  does  not  affect  validity  as  to  old  district,  138. 

Cannot  be  extended  by  auditor  against  school-district  unless  reported  prior  to  time 
fixed  by  law,  264. 

The  one-mill  tax  cannot  be  extended  by  auditor  until  levied  by  county  commission- 
ers, 483.     [Changed  by  chapter  53,  Laws  1883.] 

Taxes  levied  by  an  illegally  organized  school-district  are  void,  and  may  be  recovered 
back  if  paid,  174. 

16.  Miscellaneous. 

In  questions  of  cancellation  state  auditor  has  no  equitable  jurisdiction — must  give 
state  benefit  of  doubt — no  presumption  of  exemption  exists,  541. 

State  auditor  to  construe  tax  law  and  give  directions,  which  must  be  followed  until 
annulled  by  court,  479. 

Laws  relating  to  taxation  are  to  be  strictly  construed — application  of  rule,  220. 

Can  only  be  levied  for  public  purpose — loaning  funds  for  aiding  flouring-mill  is  not 
such  purpose,  489,  270. 

On  real  estate  are  not  debts,  nor  personal  claim  against  owner,  460. 

Must  be  appropriated  exclusively  to  purposes  for  which  raised,  64,  240,  280. 

Eaised  by  vote  in  town  for  building  a  town  hall,  may,  by  vote  of  town,  be  appropri- 
ated to  road  and  bridge  purposes,  316. 

Surplus  which  remains  after  purpose  is  accomplished  for  which  tax  was  levied  by 
county  may  be  used  for  any  other  purpose  by  county  board,  347. 

Where  tax  is  regularly  extended  and  partly  collected,  it  is  too  late  to  raise  question 
of  legality  before  attorney  general  or  any  executive  olHcer,  260,  280,  291. 

County  attorney  to  look  after  interests  of  county  in  tax  cases,  even  in  supreme  court, 
517. 

Power  of  county  to  which  another  is  attached,  to  levy  and  collect  in  attached 
county,  63. 

Status  of  Lake  and  Cook  counties  as  to  right  of  former  to  collect  tax  for  1882  in  lat- 
ter, 521. 

Where  all  county  records  of  taxes  are  destroyed  by  fire,  what  course  to  be  taken,  137. 

Law  relating  to  taxation  places  married  women  on  same  footing  as  if  sole,  241. 

Where  payment  of  taxes  was  voluntary,  cannot  be  recovered  back,  467. 

Section  124  of  tax  law  (Cooley,  Index  Dig.  47)  was  repealed  by  section  120,  c.  1, 
Laws  1878,  423. 

TERM  OF  OFFICE.     See  Officbes;  Vacauct  m  Office. 

Of  all  county  officers  elected  to  fill  vacancy,  is  for  unexpired  term  only,  125. 

Except  as  to  certain  oflScers  whose  terms  are  fixed  by  the  constitution,  352. 

One  appointed  to  vacancy  holds  till  next  election — one  then  elected  holds  balance  of 

Jinexpired  term — exception  as  to  certain  constitutional  offices,  352. 
County  attorney,  elected  to  fill  vacancy,  holds  for  unexpired  term  only,  258. 
County  auditor,  elected  to  fill  vacancy,  holds  for  unexpired  term  only,  182. 
Of  county  commissioners — necessarily  affected  by  redistricting  county,  262,  265. 
May  be  shortened  or  cut  off  as  to  incumbents,  134. 
Term  of  justice  of  peace  is  fixed  at  two  years  by  the  constitution,  371. 
Commencement  and  end  of,  as  fixed  by  constitutional  amendment  of  1883,  551. 

TIMBER  BOUNTY. 

Right  to,  runs  with  the  land  when  sold,  347. 

TRACT  INDEX. 

Fees  for  making  entries  in,  324. 

TRAMPS. 

Veto  of  bill  relating  to,  advised  on  grounds  stated,  452. 

TREASURER.    See  County  Treasurer;  State  Treasurer;  Town  Treasukeb. 
Percentage  not  allowable  on  redemption  money  paid  on  tax  sale,  228,  250. 

TREE  CLAIMS. 

Improvements  on,  are  taxable  as  personal  property,  336. 

TOWN.    See  County  Commissionebs. 

Not  to  be  organized  where  containing  less  than  100  inhabitants,  23. 
Organization  of — when  vote  on,  necessary,  115. 

Organization  of,  suspended  by  Indian  war,  does  not  affect  its  legal  existence,  or  re- 
lease from  obligations,  236. 
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,  TOWN— Continued. 

The  legislature  can,  but  the  county  commissioners  cannot,  organize  two  or  more  con- 
gressional townships  into  one  town,  438. 

Are  villages  carved  out  of  town,  and  organized  under  general  law,  independent  of  the 
town,  gucere,  368. 

Where  two  congressional  townships  are  organized  as  one,  they  may  be  divided,  with- 
out a  petition  of  a  majority  of  legal  voters,  by  county  commissioners,  324. 

On  division  ot^  how  debts  should  be  apportioned  and  tax  levied  in  absence  of  statute 
provisions,  226. 

Division  of  into  road-districts,  when  to  be  made  by  supervisors,  373. 

Mot  liable  for  damages  for  county  roads,  470. 

May  vote  ta.v  to  liiiild  town-house  if  do  not  exceed  limit,  58. 

Tax  voted  and  levied  for  town-hall  purposes  may,  by  subsequent  vote,  be  appropri- 
ated for  road  and  bridge  purposes,  316. 

Cannot  vote  money  received  lawfully  into  treasury,  to  individuals  paying  it  in,  533. 

Power  to  vote  money  under  law  in  1864 — how  and  to  what  purposes  limited,  178. 

TOWN  BOARD.     Bee  Town  Office. 

No  power  to  levy  tax  for  future  years,  215. 

TOWN  CLERK. 

Where  oath  of  office  and  bond  to  be  filed,  293. 

TOWN  INSURANCE  COMPANIES. 

Cannot  insure  outside  of  limits  fixed  in  articles  of  incorporation,  427. 

Cannot  include  other  towns  by  amendment  of  articles,  427.     fChanared,  chapter  117, 

Laws  1881.] 
"  Adjoining  towns"  defined,  427.     [Changed,  chapter  67,  Laws  1883.] 
Votes,  members  may  cast — oflicers  and  directors  must  be  residents,  but  if  non-residents 

are  elected,  acts  will  be  valid  and  bind  company,  466. 

TOWN  MEETING.     See  Elections  ;  Liquor  License  ;  Voters  and  Voting. 

Vote  to  change  place  of,  must  be  previously  duly  noticed,  else  vote  taken  and  meet- 
ing held  under  it  are  both  void,  530. 

Not  invalid  by  failure  of  clerk  and  moderator  to  take  oath,  71,  84. 

Not  being  held,  old  oflicers  hold  over,  72. 

On  a  tie  vote,  under  Gen.  St.,  (1866,)  determining  by  lot  was  illegal,  but  one  so  taking 
office  is  an  officer  de  facto,  256. 

Where  a  tie  vote  is  found  and  lots  are  not  cast,  incumbent  holds  over  till  successor  is 
elected  and  qualified,  340. 

A  vote  at,  against  license,  holds  good  until  revoked  by  another  vote  duly  had  to  the 
contrary,  497. 

Questions  of  "  no  license  "  to  be  voted  upon  at  annual,  and  20  days'  notice  given. 
Commissioners  may  refuse  license  in  town  even  if  notice  was  not  given,  315. 

TOWN  OFFICE. 

Town  board  no  right  to  declare  office  vacant  because  party  holding  proves  ineligible, 
240. 

TOWN  ORDERS.  , 

Receivable  for  town  taxes  only,  311,  357. 

Cannot  lawfully  be  paid  by  county  treasurer  in  cash — must  have  county  auditor's 
warrant  in  favor  of  town  treasurer — may  be  received  for  town  taxes,  357. 

TOWN-SITES. 

Cannot  be  vacated  by  legislative  act,  where  vested  rights  are  injuriously  affected,  or 
divested  thereby,  60. 

TOWN  TREASURER.     See  Taxes. 

Not  entitled  to  percentage  on  money  received  from  his  predecessor,  523. 

UNCONSTITUTIONALITY.    See  Constitutionality  of  Laws. 

Of  bill  to  reduce  interest  on  sales  of  school  lands  as  to  past  sales,  524. 
Of  bill  relating  to  tramps,  452. 

UNITED  STATES  REVENUE  STAMPS.     See  Taxes. 
Cannot  be  required  on  tax  certificates,  104. 

UNORGANIZED  COUNTIES,     See  County. 

Governor's  power  to  appoint  commissioners  in,  415,  450 ;  latter's  powers,  177, 415, 450. 
Not  entitled  to  county  officers,  415. 
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VACANCY  IN  OFFICE.  See  County  Commissioners;  Countt  TREAstmBE;  Office r 
Officbes;  Term  of  Office. 

When  should  be  declared,  in  case  of  refusal  or  neglect  to  qualify,  as  to  county  com- 
missioner, 330,  331. 

Is  created  by  refusal  to  qualify  within  reasonable  time,  as  to  judge  of  probate,  447. 

Created  by  failure  of  county  treasurer  to  give  additional  bond,  when  required,  within 
time  prescribed  by  law,  394. 

When  filled  by  appointment,  appointee  holds  till  next  election ;  elected  one,  till  origi- 
nal term  ends,  399,  449. 

Created  by  death  of  officer-elect  before  qualifying,  under  law  of  1869,  313. 

Was  not  created  by  enlistment  in  United  States  service,  97,  99. 

If  filled  by  appointment,  appointee  holds  till  next  election ;  if  by  election,  for  balance 
of  unexpired  term,  441,  449. 

All  officers  (except  constitutional)  elected  to  fill  vacancy,  hold  for  unexpired  term 
only,  182,  441,  442,  449. 

VACCINATION. 

Children  not  vaccinated  cannot,  for  that  reason,  be  excluded  from  the  public  schools,. 

504. 

VILLAGES. 

Cannot  be  formed  or  created  by  special  law,  but  any  amendment  as  to  existing  villages, 

not  forming  new  ones,  may  be  passed  by  special  law,  525,  526. 
Are  those  organized  under  the  general  law  independent  of  the  town?     Qumre,  368. 
Under  the  general  law  no  village  assessor  is  provided  for,  nor  is  authority  to  appoint 

one  given,  and  town  assessor  must  assess  village  property,  606. 
Fines  and  penalties,  imposed  by  virtue  of  village  law,  belong  to  village — assaults  and 

the  like  oflEenses  are  not  so  imposed,  402. 
Jury  trial  need  not  be  had  for  offenses  against  village  ordinances,  369.     Contra,  326. 

VOLUNTEER  REGIMENTS. 

Governor  has  appointment  of  officers  of,  89-92. 

VOTERS  AND  VOTING.     See  Elections;  Women. 

Foreign-t\orn  children,  of  parents  duly  and  fully  naturalized  while  children  were 

minors,  become  citizens  and  voters  on  becoming  21  years  old,  345,  366,  602. 
No  property  qualifications  required  of,  367. 
Eligible  to  any  election  office,  except,  etc.,  648. 

No  provision  is  made  for  women  to  vote  for  county  superintendent  of  schools,  541. 
And  her  right  is  limited  to  voting  in  the  district  where  she  resides,  345,  442,  541. 
Right  of  women  at  school  elections,  etc.,  in  city  of  Faribault — city  charter  construed 

in  connection  with  general  law,  513. 

WARDEN  OP  STATE  PRISON.    See  Requisitions;  State  Prison. 

Cannot  deliver  remains  of  prisoners  who  die  in  prison  to  physicians  generally,  498. 
Salary  of,  under  chapter  68,  Laws  1864,  187. 

WHEAT. 

Millers'  Association  no  authority  to  fix  price  at  which  others  than  its  agents  must 
purchase,  483. 

WITNESS  PEES.    See  County. 

Not  allowed  to  defendants'  witnesses,  in  criminal  cases,  in  justice  court — cannot  be- 
audited  and  allowed  by  justice,  and  are  not  a  county  charge,  492,  501. 

WOLF  BOUNTY  ORDERS. 

Not  payable  by  state  treasurer,  but  he  may  receive  them  for  taxes,  342. 
WOMEN. 

Are  eligible  to  office  of  county  superintendent,  487,  299.    Contra,  390.    But  cannot. 

vote  at  general  elections  for,  641. 
Cannot  vote  on  question  of  continued  use  of  state  text-books,  442. 
Right  to  vote  in  school  matters  limited  to  voting  in  district  where  they  reside— hence 
/         cannot  vote  for  county  superintendent,  345. 
When  foreigners,  and  not  naturalized,  are  not  entitled  to  vote,  345,  358,  502. 
Can  vote  on  any  measure  relating  to  schools — instances,  845,  358. 
When  they  are  voters  and  freeholders,  can  petition  for  formation  or  alteration  of 

school-districts,  345. 
Eight  to  vote  at  elections  of  school  officers  in  Faribault — special  law  construed  in 
connection  with  constitution  and  statutes,  513. 


